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PREFACE. 


No  excuse  for  offering  this  work  to  the  profession  is  necessary.  It 
has  always  been  regarded  not  6nly  as  a  standard,  but  also  as  one  of 
the  most  authoritative  and  masterly  legal  text-books  ever  published, 
and  has  been  cited  by  our  courts,  with  approbation,  in  hundreds  of 
cases.  Other  works  upon  the  subject  have  been  written,  both  in  this 
country  and  England,  but  none  of  them  have  ever  covered  the  topic 
involved,  so  exhaustively,  or  presented  the  principles  upon  which  the 
law  of  partnership  rests,  so  clearly  and  logically,  as  has  been  done  by 
Mr.  OoLLTEB  in  this  work. 

In  the  preparation  of  this  edition  I  have  embodied  in  the  text  and 
notes  all  that  is  valuable  in  Lindley,  Dixon,  Bissett  and  Oow,  indi- 
cating what  is  taken  from  each,  and,  in  addition,  have  given  quite 
full  American  notes.  There  are  some  portions  of  the  original  text 
that  might,  perhaps,  have  been  omitted  with  propriety,  but,  so  far  as 
my  experience  goes,  I  have  found  that  the  profession  generally  prefer 
that  the  pruning  knife  shall  not  be  used  upon  works  of  such  excel- 
lence as  Mr.  Collyer's,  therefore  I  have  given  the  text  entire,  with 
the  single  exception  of  the  chapter  upon  Practice  in  Bankruptcy.  I 
have  divided  the  text  into  sections,  with  head-lines,  and  done  all  that 
could  be  to  facilitate  ready  reference.  The  index  is  very  full,  and 
the  table  of  cases  embraces  many  thousands  more  than  are  cited  in 
the  original  work. 

Confident  that  the  work  will  be  found  valuable  to  the  profession,  I 

submit  it  to  their  criticism. 

H.  G.  WOOD. 
Albaky,  July  4,  1878. 
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Of  the  formation  of  the  contract. 

Section  1.  The  law  of  partnership  rests  on  a  foundation  composed 
of  three  materials :  the  common  law,  the  law  of  merchants,  and  the 
Bomanlaw.'    Thus,  hy  the  common  law,  a  partner  has  no  power  to 

>  Partnerships  have  been  variously  de-  en  society.    Domat,  les  Lois  Civiles»  liv. 

fined.  i.  tit.  8,  g  1. 

**  A  mutual  participation  in  profit  and        Les  actes  piikr  lesquels  les  hommes  se 

loss."  Tindal,  C.   J.,  in  Qreen  v.  Busley,  procurent  de  Tntilite  les  uns  auz  autres 

2  Bing.  N.  C.  108.    See  also  -definition  sont  on  simples  on  compost      Ceuz 

by  Patterson,  J.,  in  Bond  v.  Pittard,  8  que    j'appelle  actes   simples    sont  ou 

M.  &W.  857.  ffratuits  ou  utiles  de  part  et  d'autre. 

Mr.  lindley,  without  attempting  to  Les  actes  utiles  de  part  et  d'autre  ou 

define  the  term  himself,  gives  the  fol-  laissent  les  interets  des  parties  separes 

lowing :  ou  ies  reunissent. 

La  sodete  est  un  oontrat,  par  lequel        Les  actes  qui  reunissent  les  interets 

deux  ou  plusieurs  personnes  convien-  des   contractans  mettent    en    common 

nent  de  mettre  quetque  chose  en  com-  pour  lenr  advantage  mntuel,  ou  leura 

mun,  dans  la  vue  de  partager  le  b^n^fice  actions  ou  leurs  biens,  ou  les  actions 

'qui  pourra  en  resulter.     Code  Civil,  g  d'un  cot^  et  les  biens  de  I'autre.     Tout 

1882.  oela  s'appelle  en  g^^rale  contract  de 

La  soci^te  est  une  convention  entre  soci^t^;  et  Ton  y  comprend  les  sod^t^s 

deux  ou   plusieurs   personnes,   par  la-  contractus  pour  la  guerre,  oomme  celle 

quelle  lis  mettent  en  commun  entre  eux  qui  est  commune  parmi  nous,  et  qu'on 

ou  tons  leurs  biens  ou  une  partie,  ou  appelle  AmirautS  c'est  a  dire,  T union  de 

quelque  commerce,  quelqne  ouvrage,  ou  plusieurs  vaisseaux  de  particuliers  pour 

quelque  autre  affaire,  pour  partager  tons  se  d^fendre  les  uns  les  autres  dans  leur 

ce  qu'ils    pourront   avoir  de  gain  ou  route  oontre  les  Pirates  on  autres  qui 

souffrir  de  perte  de  ce  qu'ils  auront  mis  pourraient  les  attaquer.    Qrot.  Le  Droit 
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bind  his  copartner  by  deed.  By  the  law  of  merchants  he  has  a  power 
to  bind  his  copartner  by  a  bill  of  exchange;  again,  by  the  law  of  mer- 

de  la  Gaerre  et  de  la  Paix,  liv.  ii.  chap.  Bchaftsvertrag(<O6J0to«Ma8oopei,Ma^eD. 

12,  §^  1,  2,  8,  et  4,  ed.  Barbeyrac.             .  scliaft)  genannt.     Gescliieht  dieee  Ver. 

Partnership  is  a  contract  of  two  or  bindung  za  eigennCLtzigen  Zwecken,  so 
more  competent  persons  to  place  their  nennt  man  sie  sodetas  quoutitaria,  oder 
monej,  effects,  labor  and  skill,  or  some  negotiatoria  sonst  aber  non  qUastuaria, 
or  all  of  them,  in  lawful  commerce  or  Thibaut,  System  des  Pandekten  Rechts, 
business,  and  to  divide  the  profit  and  §  467,  edition  0.  This  division  of  part- 
bear  the  loss  in  certain  proportions/  8  nerships  into  partnerships  having  gain 
Kent's  Comm.  28.  for  their  object,  and  other  partnerauips, 

Le  contract  de  societe  est  un  contrat  is  noticed  hj  most  German  voters  on 

par  lequel  deux  ou  plusieurs  personnes  the  civil  law.     An  association  not  hav- 

mettent,   ou   s'oblieent    de    mettre  en  ing  gain  for  its  object  is  not  a  partner- 

commun  quelque  cnose,  pour  faire  en  ship  according  to  the  law  of  England, 

oommun    un    profit    honnete    doDt   ils  although  the  contrary  is  assumed  m  the 

s'obligent  reciproquement  de  se  rendre  Joint  Stock  Act  of  1856,  one  section  of 

compte.     Pothier,  trait^  du  Contrat  de  which  (§  4)  speaks  of   "  partnerships 

Socidt^,  §  1.    There  is  a  useful  English  having  gain  for  their  object." 

edition  of  this  work  by  O.  D.  Tador,  Societas  est  contractus,  quo  inter  all- 

Esq.  quos    res    aut  operse    communicantur, 

Societas  est  contractus  de  conferendis  lucri  in  commune  faciendi  gratia.    Vinn. 

bona  fide  rebus  aut  operis,  animo  lucri  Inst.  iii.  26. 

qaod  honest um  sit  ac  licitum  in  com-  [*8.]    *Societas  est  contractus  juris- 

mune  faciendi.    Pothier,  Pand.  lib.  xvii.  gentium,  bonad  fidel,  concensu  constans, 

tit.  2.  §  1,  art.  1.  semper  re  honesta,  de  lucri  et  damni 

Ein  Vertrag  dureh  welchen  mehrere  communione.      Voet.  Comm.  ad  Pand. 

Personen  ihr  VermOgen  oder  Gewerbe  lib.  xvii.  tit.  2,  Pro  Socio,  $  1. 

oderauch  ihre  Arbeiten  und  Bemllhun-  Partnership   is   a  voluntary  contract 

gen  ganz  oder  zum  Theil  zur  Erlangung  between  two  or  more  persons  for  joining 

eines    gemeinschaftlichen    Endzwecks  together  their  monev,  goods,  labor  and 

vereinigen,  wird   ein   Gesellschaf  tsver-  skill,  or  either  or  all  of  them,  upon  an 

trag  genannt.    Allgem.  Landsrecht  f  llr  agreement  that  the  gain  or  loss  shall  be 

die  PreusB.  Staat.  Th.  i.  Tit.  8,  §  169.  divided  proportionably  between  them, 

Le  contract  de  society  se  fait  lorsque  and  having  for  its  object  the  advance- 

deux  on  plusieurs  personnes  mettent  en  ment  and  protection  of  fair  and  open 

oommun  leur   argent,  leurs   biens,  ou  trade.  Watson  on  Parta  p.  1.  This  definlr 

leur  travail,  a  la  charge  de  partager  tion  is  copied  by  Gow  in  his  work  on 

entr'eux   le   gain  et  de  supporter  les  Partnership. 

pertes  qui  en  arriveront,  chacun  a  pro*  *'  The  combination  by  two  or  more 
portion  de  oe  qu'il  contribue  du  sien.  persons  of  capital,  or  labor,  or  skill  for 
Pnfendorf,  Le  Droit  de  la  Nat.  et  des  th|i  purpose  of  business  for  their  corn- 
Gens,  ed.  Barbeyrac,  liv.  v.  chap.  8,  g  1.  mon  benefit.''    Parsons  on  Part.  6. 

When  two  or  more  persons  join  money,  Mr.  Watson,  in  his  work  on  Partner- 

or  eoods,  or  labor,  or  all  of    these  to-  ship,  defines  the  relation  as  above  stated, 

gether,  and  agree  to  give  each  other  a  and  then  proceeds  to  say : 
common  claim  upon   such  joint  stock, 

this  is  partnership.    Inst,  of  Nat.  Law.  PartnerMp  in  the  ciml  late,  —  In  Jus- 

bk.  i,  c  18,  ^  9.  tinian's  Institutes,  partnerships  are  di- 

Partnership,  often  called    copartner-  vided  into  two  kinds ;  the  one  general, 

ship,  is  usually  defined  to  be  a  voluntary  where  the  partners  had  all  their  effects 

contract  between  two  or  more  competent  and  concerns  in  common,  and  the  other 

persons. to  place  their  money,  effects,  special,  for    carrying  on    a  particular 

labor,  and  skill,  or  some  or  all  of  them,  branch  of  business,  as  the  buying  and 

in  lawful  commerce  or  business,  with  selling  of  slaves,  of  oil,  of  wine,  or  of 

the  understandinff  that  there  shall  be  a  com.    Just.  lib.  8,  tit.  26.    The  modem 

communion  of  tlie   profits  thereof  be-  civil  law-writers  have,  in  some  degree, 

tween  them.     Story  on  Partn.,  g  2.  varied  their  mode  of  considering  part- 

Verbinden  sich  mehrere  zur  Erreich-  nerships  with  relation  to  the  nature  of 

ung   eines     ihnen    gemeinsdiaftlichen  the   contract   itself.     Grotlus    believes 

Endzwecks  so  wird  diess    ein  Qesell-  it  to  be  a  mixed  contract.      Puff.,   b. 
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chants^  there  is  no  survivorship  in  the  partnership  stock.    On  the  other 
hand^  though  there  be  no  survivorship  in  the  stock,  yet  by  the  Roman 

5,  ch.  8,  §  1.  But  Paffendorff(b.  5»  ch.  another,  where  merchandise  was  to  be 
2,  g  10)  sajrs,  that  in  partnership,  bought  or  sold ;  the  second  was,  when 
though  one  contributes  money  and  two  or  three  persons  went  together  to 
work,  another  only  money,  yet  it  does  fairs  to  buy  goods  ;  the  third,  when  two 
not  seem* to  be  a  mixed  contract ;  for  a  or  three  agreed  to  buy  up  the  whole  of 
contract  does  not  become  mixed  from  some  commodity,  in  any  country,  to  sell 
the  different  performances,  but  from  it  again  at  their  own  price ;  and  the 
agreements  in  matters  of  a  different  na-  fourth  was,  when  three  or  four  persons 
ture  by  one  and  the  same  covenant ;  and  made  a  journey  together  to  buy  and  sell 
he  defines  a  partnership  to  be  merely  the  same  commodity.  Besides  mer- 
"the  relation  of  persons  agreeing  to  join  chants,  people  of  quality,  &c.,  were  ad- 
stock  or  labor,  and  divide  the  profits."  mitted  into  these  anonymous  societies. 
Contractus  McietatU  est,  quo  duo  pluresve 

inter  se  pecuniam,  res,  aut  operas  confer-        The  common  law.  —  The  common  law 

unt,  €0  fine,  ut  quod  inde  redit  lucri  inter  permits  every  species  of  mercantile  asso- 

singulos  pro  rata  dividatur.    Puff. ,  lib.  elation,  sanctioned  by  justice  and  sound 

5,  ch.  8;  Waugh  v.  Carver,  2  H.  Bl.  224.  policy.  Thefirstgreat  division  of  partner- 
ships with  us  is  into  public  and  private. 

The  French  law,  —  The  French  dls-  The  former  are  usually  called  companies 

tinguished  three  kinds  of  mercantile  so-  or  societies ;  they  generally  consist  of 

ciety :  ordinary  society,  called  also  col-  manymembers.andareinstitutedtocarry 

lective  and  general ;  society  in  commen-  on  some  important  undertaking,f or  which 

dam,   or  commandity ;  and  anonymous  the  capital  and  exertions  of  a  few  indi- 

society,  called  also  momentary  and  secret,  viduals  would  be  insufficient.    Of  these 

The  first  was  where  several  merchants  some  are  incorporated  by  letters  patent, 

acted  alike  in  the  afEEiirs  of  the  society,  or  act  of  parliament,  such  as  the  East 

and  did  all  under  their  collective  names,  India  Company,  the  Bank  of  England, 

which  were  public  and  known  to  every-  &c.;  others  are  not,  such  as  most  of  the 

body.   Society  in  commendam,  &c,  was  fire  and  life  insurance  companies, 
that  between  two  persons,  one  of  whom 

only  put  his  money  into  stock, without  do-  Unincorporated.-^  The  laws  respect- 
ing any  other  office  of  a  copartner ;  the  ing  these  companies  or  societies,  when 
other ,who  was  called  the  complementary  not  confirmed  by  public  authority,  are 
of  the  society,  dispatching  all  the  busi-  the  same  as  in  common  partnerships; 
ness  under  his  own  name.  This  society  but  the  articles  of  agreement  between 
was  very  useful  to  the  state;  inasmuch  as  the  parties  are  usually  very  dlfierent. 
all  kinds  of  persons,  'even  nobles  and  The  capital  is  generally  divided  into  a 
professional  men,  might  contract  it,  and  certain  number  of  shares,  whereof  each 
thus  make  their  money  of  service  to  the  partner  may  hold  one  or  more,  but  re- 
public ;  and  those  who  had  no  fortune  of  stricted  to  a  certain  number.  Any  part- 
their  own  to  trade  withal,  hereby  found  ner  can  transfer  his  share  also,  under 
means  of  establishing  themselves  in  the  certain  limitations  ;  but  no  partner  acts 
world,  and  of  making  their  industry  and  personally  in  the  affairs  of  the  company, 
address  serviceable.  the  execution  of  their  business  being 

Anonymous  society  was  that  where  all  intrusted  to  officers,  for  whom  the  whole 

the  members  were  employed,  each  par-  company  are  responaible,  though  the 

ticularly  in  the  common' interest',  and  superintendency  of  such  officers  is  fre- 

each  was  accountable  for  profits,  &c.,  io  quently  committed  to  directors  chosen 

the  rest,  but  without  the  public  being  from  the  body  at  large  ;  and  in  such 

informed  thereof ;  so  that  tue  seller  had  companies  the  death  of  partners  has  no 

only  an  action  against  the  particular  effect  on  the  trading  company, 
buyer,  no  other  name  appearing.  It  was 

called  momentary,  because  frequently        Incorportxted.'— There    are    likewise 

made  on  particular  occasions,  and  ceas-  trading  companies  established  by  public 

ing  with  them ;  as  in  the  making  a  pur-  authority.     The  king,  by  his  charter, 

chase,  the  selling  any  commodity,  t&c.  may  constitute  fraternities  or  companies, 
Of  this  they  distinguished  four  kinds :  for  the  management  of  foreign  or  do- 
society  by  participation,  which  was  us-  mestic  trade.  Com.  Dig. Trade  (B.)  Since 
ually  formed  by  letters  from  one  city  to    trade  cannot  be  maintained  or  increased 
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law  the  surviving  partners  have  the  right  to  carry  on  the  business  by 
themselves,  in  exclusion  of  the'  children  or  representatives  of  the  de- 

without  order  and  government  (Com.  as  the  great  public  companies,  jret  it  is 

Dig.  Trade  D.)>  therefore  the  king  may  manag^  with  more   facility,  and   fre- 

erect  ffildam  merecUoriam  for  the  advan-  quently  wltlx  a  greater  degree  of  skill, 

tage  of  trade  (8  co.  125,  a.);  and  none  prudence  and  economy, 
but  the  king  can  erect  a  society  for  trade 

or  public  trading  company.  Skinner,  Hou)  formed. — To  constitute  such  a 
224.  But  the  king,  by  his  charter,  can-  partnership  no  charter  or  license  is  ne- 
not  make  a  total  restraint  of  trade,  for  cessary,  the  bare  consent  of  the  part- 
such  a  patent  would  be  void.  8  Mod.  ners,  lixed  and  certified  by  acts  or  oon- 
182.                   ,                                      .  tracts,  being  wholly  sufficient.     So  that 

A  charter  is  necessary  to  enable  a  com-  if  two  or  more  merchants  join  together 
pany  to  hold  lands,  to  have  a  common  in  general  trade,  or  for  the  performance 
seal,  and  enjoy  the  other  privileges  of  a  of  any  particular  branch  of  business, 
corporation  ;  but  a  charter  is  sometimes  with  mutual  interests  in  the  profit  and 
procured  merely  to  limit  the  risk  of  the  loss,  they  are  in  every  respect  to  be  con- 
partners  ;  for,  in  every  private  company,  sidered  as  partners, 
the  partners  are  liable  for  the  debts  Under  the  Romans,  the  social  contract 
without  limitation  ;  in  incorporat)ed  so-  or  partnership  needed  no  other  sol- 
cieties  they  are  only  liable  for  their  emnity  bi^t  the  consent  of  parties,  with- 
sharea  in  the  stock  of  the  society.  Some-  out  any  writing  at  all ;  and  Barbeyrac, 
times  trading  companies  are  authorized  in  his  notes  on  Puffendorff,  observes, 
by  act  of  parliament ;  but  this  higb  that  a  partnership  is  contracted  some- 
authority  is  only  necessary  to  confer  ex-  times  tacitly :  where,  for  example,  a 
elusive  privileges.  thinff  being  bought  in  common  is  not 

Not  any  of  the  public  trading  compan-  divided,  but  the  parties  interested,  with- 
ies incorporated  by  charter  or  legislative  out  explaining  themselves  further,  enjoy 
acts  in  this  country,  are  to  be  considered  it  equally,  each  sharing  in  the  profit 
as  partnerships  within  any  of  the  legal  that  arises,  and  contributing  his  own 
principles  applicable  to  partnerships  proportional  part  in  the  necessary  ex- 
formed  by  the  voluntary  agreement  of  penses  for  its  maintenance.  By  the 
individuals.  For  in  such  public  com-  common  law,  if  there  be  no  articles  of 
panies,  where  a  trade  is  to  m  carried  on  copartnership  between  two  or  more  per- 
under  the  corporate  name  in  joint  stock  sons,  who  agree  between  themselves  to 
there  are  express  provisions  that  the  take  jointly  the  profits  and  bear  equally 
members  are  not  liable,  on  account  of  the  loss  in  any  trade,  it  constitutes  a 
the  joint  trade,  in  their  individual  capac  partnership  between  them  i^ith  respect 
ities,  nor  one  of  them  for  the  debts  or  to  strangers  or  the  world,  and  they  must 
engagements  contracted  by  others ;  but  be  considered  as  partners;  for,  by  the 
only  for  their  respective  shares  or  inter-  Law  Merchant,  which  is  part  of  the 
est  in  the  joint  stock,  and  that  upon  common  law  (Co.  Lit.  11  b.,  2  Roll.  Abr. 
trade,  and  contracts  carried  on  or  made  114),  they  are  recognized  and  treated  as 
in  the  corporate  character.  Therefore,  partners,  whether  there  was  an  expresi 
If  one  or  more  persons  enter  into  such  a  agreement  entered  into  by  the  parties  or 
society,  and  become  sharers  of  the  prop-  not,  provided  they  appear  ostensibly  to 
erty  and  joint  stock,  yet  such  a  joining  the  world  as  joint  traders.  Between  the 
together  does  not  constitute  partnership,  parties  themselves  the  question  may  be, 
according;  to  the  custom  of  merchants,  what  shares  they  shall  divide,  but  the 
nor  within  the  principles  of  law  estab-  world  at  large  only  look  to  see  who  are 
lished  respecting  joint  traders.  or  are  not  liable,  as  partners,  for  debts 

and  defaults. 

Private  partnerships.  —  A  private 
partnership  is  understood  to  consist  of  Who  are  and  who  are  not  partners. 
two  or  three  dealers,  or  not  many  more,  Consent  necessary.  —  Partnership  being 
trading  under  a  firm.  This  is  the  form  a  voluntary  contract,  where  the  con- 
of  association  by  far  the  most  beneficial  sent  of  the  parties  engaging  therein 
to  commerce,  and  happily  the  most  is  necessary  for  its  formation,  those  per- 
usual  in  England.  And  although  such  sons  who  hold  any  thing  in  common,  in- 
a  private  partnership  qiay  not  be  sup-  dependently  of  their  own  free  will,  can- 
ported  oftentimes  by  so  large  a  capital  not  be  deemed  partners ;  and  of  this 
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ceased  partner.  But  merchants  were  always  considered  as  subject  to 
the  jurisdiction  of  the  common  law.'  And  accordingly  it  is  in  the  dis- 
cretion of  the  judges  to  determine  how  far  the  law  of  merchants  shall 
be  permitted  to  control  the  law  of  the  land.  Thus,  although  in  the 
words  of  Hobarty  G.  J.,  ^'  the  custom  of  merchants  is  part  of  the  com* 
mon  law  of  this  kingdom,  of  which  the  judges  ought  to  take  notice; 
and  if  any  doubt  arise  to  them  about  their  custom,  they  may  send  for 

latter  class  are  donees  and  the  legatees  of  her  an  annuity,  and  also  two  BbillincB 

one  and  tlie  same  thing ;  or  those  who,  for  every  chaldron  that  should  be  sold 

through  other  causes,  chance  to  hold  to  -those  persons  who  had  been  her  cus- 

someUiing  between  them  which  is  not  tomers,  or  were  of  her  recommending, 

divided,  or  is  to  be  possessed  in  common  The  plaintiff  also  proved  that  bills  were 

without  any  mutual  agreement.    It  is  made  out  for  goods  sold  to  her  custom- 

not  enough  to  form  a  partnership  that  ers  in  their  joint  names,  and  the  question 

two  or  more  ]>er8ons  hold  any  thing  In  was,  whether  Mrs.  Axtell  was  liable  for 

common  amonff  them  ;  for  the  mere  cir-  the  debt  ?    Lord  Mansfield   said,   **  He 

cumstance  of  having  something  in  com-  **  should  have   rather   thought   on  the 

mon  among  many,  not  implying    the  "agreement    only,     that    Mrs.    Axtell 

reciprocal  choice  of  the  parses,  cannot  "  would  be  liable,  not  on  account  of  the 

link  them  together  in  partnerphip.    The  "  annuity,  but  the  other  payment,  as  that 

free  choice  of  the  persons  contracting  is  "  would  be  increased  in  proportion  as 

BO  essentially  necessary  to  the  constitut-  "  she  increased  the  business.     However, 

ing  of  a  partnership,  that  even  the  ex-  "  as  she  suffered  her  name  to  be  used  in 

ecutors  and  representatives  of  partners  "  the  business,  and  held  herself  out  as  a 

themselves  do  not,  in  their  capacity  of  "  partner,     she    was    certainly    liable, 

executors  or  representatives,  succeed  to  "  though  the  plaintiff  did  not  at  the 

the  st-ate    and    condition    of    partners.  "  time  of  dealing  know  tliat  she  was  a 

Ward  V. Thompson,  22  How. (U.S.)  880;  " partner,  or  that  her  name  was  used.'* 

Gregory  v.  Dodge,  14  Wend.  (N.Y.)593;  And  the  jury  accordingly  found  a  ver- 

Lamb  v.  Grover,  47  Barb.  (N.  Y.)  817 ;  diet  for  the  plaintiff.    Stearns  v.  Haven, 

Jones  y.  O'Farrel,  1  Nev.  854;  Mclll-  14  Yt.  540;  Buckingham  v.  Burgess,  8 

vane  ▼.  Armsfield,  5  La.  An.  802 ;  Briggs  McLean  (U.  S.)  864 ;  Mershon  v.  Hoben- 

V.  VanderbiU,   19  Barb.    (N.  Y.)  222 ;  sack.  22  N.  J.  L.  872 ;  Bowie  v.  Maddox, 

Knowlton  v.  Reed, 88  Me.  246 ;  Dwinel  29  Ga.  285 ;  Fishery.  Bowles,  20  111.  896: 

V.  Stone,  80  id.  884 ;  Freeman  v.  Bloom-  Crozier  v.  Eirker,  4  Tex.  252  ;  Kellogg 

field,  48  Ma  891;  Satter  v.  Ham,  81  N.  Y.  y.  Griswold,  12  Vt.  291  ;  Craige  v.  Wa^ 

821;  Gray  y.  Gibson,  6  Mich.  800.  ren,  8  Phil.   (Penn.)  298;    Sherrod  v. 

Langdon,  21  Iowa,  518;  Furber  v.  Carter, 

A  person  ioho  holds  himself  out  as  a  W   Humph.  (Tenn.)  271 ;  Gumbrel  v. 

partner  to  he  so  considered.  —  If  a  per-  Abrams,  20  La.  An.  568. 
son  suffers  his  name  to  be  used  in  a 

business,  and  holds  himself  out    as    a  Persons  who   share  profit   and   loss 

partner,    he    is   to    be    so    considered,  partners.  —  If    two    or   more    persons 

whatever  the  agreement    may  be    be-  agree    between    themselves    to     take 

tween   him    and    the    other    partners,  jointly  the  profits,  and  bear  equally  the 

Thus  in  Younge  v.  Axtell  and  another  loss,  in  any  trade,  it  shall  be  deemed  a 

(at  Guildhall  Sittings  after  Hil.  24  Geo.  partnership  in  general,  with  respect  to 

cor.  Lord  Mansfield,  cited  by  Mr.  Ser-  strangers  and  all  the  world;  because  such 

geant  Le  Blanc  from  MSS.  notes),  which  strangers,  or  third  persons,  give  credit 

was  an  action  to  recover  £600  and  up-  and  trust  to  the  general  profits  of  the 

wards  for  coals  sold  and  delivered  by  trade,  and  consequently  to  both,  or  all 

the  plaintiff,  a  coal  merchant,  an  agree-  the  persons  participating  or  concerned 

ment  between  the  defendants  was  given  in  it,  as  if  they  were  partners."    Loury 

in  evidence,  stating  that  the  defendant,  v.  Brooks,  2  McCord  (S.  C.)  421 ;  Cump- 

Mrs.  Axtell,  had  lately  carried  on  the  ston  v.  McNair,  1  Wend.  (N.  Y. )  457 ; 

coal  trade,  and  that  the  other  defendant  Brown  v.  Bobbins,  8  N.  H.  64 ;  Miller  v. 

did  the  same  ;  that  Mrs.  Axtell  was  to  Price,  20  Wis.  117;  Wilson  v.  Soper,  13 

bring  what  customers  she  could  into  the  B.  Mon.  (Ky .)  411. 

business,  and  that  the  other  was  to  pay  ^  Beawes,  88. 
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the  merchants  to  know  their  custom,  as  they  may  send  for  the  civil- 
ians to  know  their  law : "  *  yet,  on  the  other  hand.  Lord  Holt  says,  "  we 
take  notice  of  the  laws  of  merchants  that  are  general,  not  of  those  that 
are  particular  usages/"  And  again,  in  a  case  where  it  was  contended 
that,  according  to  the  use  of  merchants,  a  partner  ought  to  be  al- 
lowed to  bind  his  copartners  by  deed,  the  Court  of  King's  Bench  held 
the  conti*ary,  Lord  Kenyon  observing,  that  the  law  of  merchants  was 
part  of  the  law  of  the  land;  that  in  mercantile  transactions,  in  draw- 
ing and  accepting  bills  of  exchange,  it  was  never  doubted  that  one 
partner  might  bind  the  rest.  But  the  power  of  binding  each  other  by 
deed  was  then  for  the  first  time  insisted  on;  and  the  consequences  of 
permitting  such  a  power  to  exist  Would  be  highly  dangerous  to  the 
public  interests.*  There  may  be  a  partnership  in  the  purchase  and 
sale  of  lands,*  and  it  may  exists  and  be  proved  by  parol;  *  although 
Story,  J.,' held  otherwise  in  a  case  decided  by  him,  which  was  followed 
by  the  courts  in  several  States.*  But,  as  previously  stated,  the  rule 
seems  to  be  established  by  the  weight  of  authority  that  such  a  part- 
nership may  exist  by  parol.* 

Partnera  inter  leb 

Sec.  2.  Persons  engaged  in  trade  together  may  be  viewed  in  the  situa- 
tion either  of  partners  as  between  themselves,  or  partners  quodd  third 
persons.  Partnership  as  between  the  parties  themselves  is  a  voluntary 
contract  between  two  or  more  persons  for  joining  together  their  money, 
goods,  labor,  and  skill,  or  any  or  all  of  them,  under  an  understanding 
that  there  shall  be  a  communion  of  profit  between  them,  and  for  the 
purpose  of  carrying  on  a  legal  trade,  business,  or  adventure.'    A  learned 

*  Winch,  24.  partnership  inter  96  results  from  the 

*  Luthelier's  case,  2  Salk.  448.  intention  of  the  parties,  to  be  gathered 

*  Harrison  v.  Jackson,  7  T.  R.  210.  from  the  contract  if  there  be  one,  or 
^Chester  v.  Dickinson,  54  N.  Y.  1.  if  not,  from  their  relation  to  and  deal- 
'Chester  ▼.  Dickinson, 52  Barb.(N.Y.)  ings  with  the  property  and  eadii  other. 

349,  affid.  54  N.  Y.  1 ;  Bunnell  v.  Tain-  A  mere  community  of  interest  in  prop- 
tor,  4  Conn.  568.  erty  does  not  create  the  relation,  but  it 

*  Smith  ▼.  Bumham,8  Sum.(U.  8^435.  must  be  evident  tliat  the  parties  intend- 
^  Bird  V.  Morrison,  12  Wis.  137  ;  reoot  ed  to  create  it  and  must  be  voluntary. 

T.  Atmelin,   21  La.  An.  678;  Patterson  The  intent  of  the  parties  as  expressed 

V.  Ware,  10  Ala.  447  ;  Henderson  v.  Hud-  in  the  contract,  if  there  be  one,  or  if 

son,  1  Munf  (Va.)  615.  there  is  no  contract,  as  ffatliered  from 

^  Jones  V.  McMichael,  12  Ricb.  (S.  C.)  the  transaction  itself,  and  their  manner 

176;  Fall  River  Whaling  Co.  v.  Borden,  of  dealing  with  the  common  property 

10  Cush.  (Mass.)  458;  Julio  v.  Ingalls,  will  control,  so  far  as  the  rights  of  the 

1  Allen  (Mass.),  41 ;  Smith  v.  Tanton,  parties  themselves  are  concerned,  for, 

2  Barb.  Ch.  (N.  Y.)  386 ;  Storer  v.  Flack,  being  the  creation  of  a  contract  express 
41  Barb.  (N.  Y.)  162 ;  Haupf  v.  Howard,  or  implied,  the  parties  as  between  them- 

3  Jones'  Eq.  (N.  C.)  440.  selves,  cannot  be  made  to  assume  a  re- 
^  Intention    of  partie»    controh.  —  A    lation  toward     each  other  which  they 
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writer  has  observed  that,  under  the  Bomans,  the  social  contract  or 
partnership  needed  no  other  solemnity  bnt  the  consent  of  the  parties, 
without  any  writing  at  all;  and  that,  according  to  the  civilians,  a  part- 
have  expressly  contracted  not  to  asflume,  mutual  agreement,  thej  are  mere  ten- 
or which  it  was  their  evident  intend  not  ants  in  common  of  the  property.  Por- 
to assume.  In  the  absence  of  a  contract  ter  v.  McGlure,  15  W^Qd.  (N  Y.)  187 ; 
this  intent  is  to  be  gathered  from  the  Mumford  v.  NichoUs,  80  Johns.  (N.  Y.) 
acts  of  the  parties,  and  the  character  of  611 ;  Lamb  v.  Qrover,  47  Barb.  (N.  Y.) 
the  transaction.  If  the  parties  deal  with  817 ;  Cummings  ▼.  Mills,  1  Daly  (N.  Y. 
property  in  which  they  have  a  joint  in-  C.  P.)  530  ;  Moss  v .  Jerome,  10  Boew.  (N. 
terest  as  pi^rtners,  each  sharing  the  profit  Y.)  320 ;  Merrick  v.  Gordon,  20  N.  Y.  98 ; 
arising  from  it,  and  paying  his  own  pro-  Perrine  v.  Hankinson,  11  N.  J.  L.  181 ; 
portion  of  the  expenses  for  Its  mainte-  Dillard  v.  Scroggs,  86  Ala.  670 ;  Blue  v. 
nance,  although  no  agreement  in  fact  Leathers,  15  111.  81 ;  Stoallings  v.  Baker, 
exists  between  them,  they  are  partners  15  Mo.  481 ;  Austin  v.  Thomson.  45  N. 
inter  se,  their  intent  being  gathered  H.  118 ;  Heckert  v.  Fegley,  6  W.  &  S. 
from  their  acts.  But  if  an  agreement  (Penn.)  189 ;  Bowman  v.  Bailey,  10  Vt. 
exists,  this  is  the  only  evidence  of  the  170 ;  Ward  v.  Bodeman,  1  Mo.  App.  Rep. 
real  status  of  the  parties  as  to  each  other.  272.  "In  every  partnership,"  says  Domat, 
Coulter  V.  Thomas.  25  Vt.  78;  Bobbins  tit.  8,  dig.,  lib.  17,  tit.  2,  lex  81,  "there 
V.  Laswell,  27  III.  865 ;  Stevens  v.  Fau-  is  a  community  of  interest,  but  every 
cett,  24  id.  488 ;  Pliillips  v.  Phillips,  49  communitv  of  interest  does  not  create 
id.  487  ;  Niehoff  v.  Dudley,  40  id.  406  ;  a  partnership."  There  must  be  a  joint 
Lintner  v.  Mllliken,  47  id.  178;  Clark  ownership  of  the  partnership  funcfs,  or 
V.  Reed,  11  Pick,  ^ass.)  446 ;  Hazard  v.  a  joint  right  of  control  over  them,  and 
Hazard,  1  Story  (U.  S.),  871 ;  Salter  v.  also  an  agreement  to  share  the  profits 
Ham,  81  N.  Y.  821 ;  Robbins  v.  Laswell,  and  losses  arising  therefrom.  Chase  v. 
27  111.  865.  Barrett,  4  Paige  (N.  Y.).  148;  Ward  v. 

Valette,  7  Ohio  St.  172 ;  Felichy  v.  Ham- 

Must  he  joint  interest  in  proMe,—  In  Uton,  1  Wash.  (U.  8.  C.  C.)  491 ;  Berthold 
order  to  constitute  a  partnership  inter  v.  Goldsmitii;  24  How.  (U.  S.)486  ;  Bow- 
$e  there  must  be  a  joint  interest  in  man  v.  Bailey,  10  Vt.  170 ;  Woodard  v. 
the  profits  of  the  business  as  profits,  Cowing,  41  Me.  9  ;  Vanderburgh  v.  Hall, 
and  a  mere  agreement  to  divide  gross  20  Wend«  (N.  Y.)71;  Ferguson  v.  Alcorn, 
earnings  is  not  sufficient  to  create  that  1  B.  Mon.  Ky.  160 ;  Buckner  v.  Lee,  8 
relationship  to  the  business.  Thus  in  Ga.  288 ;  Cliandler  v.  Brainard,  14  Pick. 
oue  case  it  was  held  that  an  agreement  (Mass.)  1285 ;  Brigham  v.  Dana,  29  Vt.  1 ; 
between  two  persons  that  eacm  should  Beecham  v.  Dodd,  8  Harr.  (Del.)  485 ; 
run  an  independent  line  of  stages  to  Putnam  v.  Wise,  1  Hill  (N.  Y.),  281 ; 
different  points,  and  each  bear  the  ex-  Meagher  v.  Cox,  1  Ala.  156 ;  Emanuel 
pense  of  his  own  line,  and  divide  the  v.  Draughn,  14  Ala.  806 ;  Merrick 
gross  earnings  between  them  period!-  v.  Gordon,  20  N.  Y.  98;  Burckle  v. 
cally,  did  uot  constitute  those  persons  Eckhardt,  1  Den.  (N.  Y.)  841 ;  Mears  v. 
partners  inter  se,  however  it  might  be  James,  2  Nev.  8^;  Bucknam  v.  Bar- 
as  to  third  persons,  and  an  action  brought  num,  15  Conn.  72;  Conklin  v.  Barton, 
by  one  against  the  other  upon  the  con-  48  Barb.  (N.  Y.)  486 ;  Ambler  v.  Bradley, 
tract  was  held  maintainable.  Pattison  6  Vt.  119 ;  Lourv  v.  Brooks,  2  McCord 
V.  Blanchard,  5  N.  Y.  186;  Merrick  v.  (S.  C.)218;  Evefitt  v.  Chapman,  6  Conn. 
Gordon,  20  id.  98;  Same  principle,  847;  Martin  v.  Tidwell,  86  Ga.  882; 
Heimstreet  v.  Howland,  5  Den.  (N.  Y.)  Chapline  v.Conant,  5  W.Va.  507 ;  Loomis 
68 ;  Ensign  v.  Wands,  1  Johns.  Cas.  (N.  v.  Marshall,  12  Conn.  86 ;  Allen  v.  Da- 
Y.)  171 ;  Catskill  Bank  v.  Gray,  14  Barb,  vis,  18  Ark.  28 ;  Niehoff  v.  Dudley,  41 
(N.  Y.)  471.  111.  406 ;  Brown  v.  Robbins,  8  N.  H.  64 ; 

•  Winship  v.  Bank  of  U.  S.,  5  Pet.  (U.  S.) 

Community  of  interest  does  not  create,  529 ;  Cumpston  v.  McNair,l  Wend.  (N.Y.) 

— A  mere  community  of  interest  in  prop-  457  ;  Purviance  v.  McClintle,  6  S.  &  R. 

erty,  real  or  personal,  does   not  make  (Penn^209;  Scott  v.  Colmerensel,  7J,  J. 

the  owners  partners.    In  order  to  create  Mar.  (Ky.)  416.  Thus,  where  A  advanced 

that  relation  there  must  be  a  joint  ven-  to  B  a  certain  sum  with  which  to  carry  on 

ture  and  an  agreement  to  share  the  profits  business,  and  agreed  to  share  the  losses 

and  loss,  and  in  the  absence  of  such  a  of  the  business  with  him,  but  was  to  have 


Partnebship.  9 

nership  is  contracted  sometimes  tacitly,  where,  for  example,  a  thing 
being  bought  in  common  is  not  divided,  bat  the  parties  interested, 
without  explaining  themselves  farther,  enjoy  it  equally,  each  sharing 

no  share  of  the  profits,  it  was  held  that  interest  in,  or  control  over,  the  property 
they  were  not  partners  int^  se,  what-  or  basiness  from  which  the  profits  arise, 
ever  might  be  A's  liability  to  third  per-  nor  interest  in  the  profits  as  profits,  but 
sons.  Moss  V.  Jerome.lO  Bosw.  (N.Y.)220.  only  as  a  measure  of  compensation.  Og- 
Both  incidents  must  concur,  or  a  part-  den  v.  Astor,  4  Sandf.  (N.Y.)  311 ;  Brock- 
nership  inUr  se  does  not  exist,  and  the  way  v.  Burnap,  16  Barb.  (N.  Y.)  307 ; 
act  of  one  will  not  bind  the  other.  Heimstreet  v.How1and,5£)en.  (N.Y.)68; 
Holmes  v.  United  Ins.  Co.,  2  Johns.  Cas.  Ross  v.  Drinker,  2  Hall  (N.Y.)  415;  Hod- 
(N.  Y.)  829 ;  Moss  v.  Jerome,  ante.  But  ges  v.  Daws,  6  Ala.  215 ;  Gallop  v.  New- 
the  (ule  is  otherwise,  if  the  parties  man,  7  Pick.  (Mass.)  28 ;  Baxter  y.  Rod- 
specially  agree  to  become  partners,  al-  man,  8  id.  435 ;  Ferguson  v.  Alcorn,  1  B. 
though  they  do  not  share  in  the  profits  Mon.  (Ky.)  160;  Atherton  v.  Tilden,  44 
on  the  one  hand,  Mbkndeville  v.  Man-  N.  H.  452 ;  Hanna  v.  Flint,  14  Cal.  73 ; 
devil le,  25  Ga.  248,  or  in  the  losses  on  Mason  v.  Hackett,  4  Nev.  420  ,*  Reed  v. 
the  other.  Ex  parte  Langdale,  Id  Yes.  Marphy,  2  Greene  (Iowa),  574;  Boardman 
301 ;  Kiehofl'  v.  Dudley,  40  UL  406,  a^  v.  Keeler,  2  Vt.  67;  Chapline.v.  Ctonant, 
the  intention  of  the  parties  controls.  Gray  3  W.  Va.  507 ;  Parker  v.  Fergus,  43  111 .  437 ; 
▼.  Gibson,*6  Mich,  300 ;  Salter  v.  Hume,  Hallet  v.  Disbau,  14  La.  An.  529 ;  Smith 
81  N.  Y.  821  Maiy  v.  Coombs,  15  Ind.  v.  Perry,  29  N.  J.  L.  74;  Morgan  v. 
469;  Stearns  v.  Fawcett,  24  111.  483.  Steams,  41  Vt.  897;  Berthold  v.  Gold- 
Thas,  an  agreement  between  A  and  B  Smith,  24  How.  (U.  S.)  536 ;  Conklin  v. 
that  A  shall  work  B's  farm  upon  shares.  Barton,  43  Barb.  (N.  Y.)  485;  Shrop- 
and  divide  the  produce,  does  not  const!-  shire  v.  Shepperd,  3  Ala.  783.  Thus, 
tute  them  partners  inter  se  or  as  to  third  when  A,  the  owner  of  a  certain  quarti 
persons.  Putnam  v.WiBe,l  Hill (K.Y.),284,  mill,  leased  land  adjacent  thereto  and 
nor  are  the  owners  of  real  estate  who  contracted  to  crush  ore  for  his  tenants 
contract  with  mechanics  to  build  a  mill  and  run  it  into  the  amalgamating  works 
or  other  building  upon  their  land,  part-  on  the  leased  land,  at  a  certain  fixed 
ners  inter  ae,  but  either  party,  paying  price,  and  agreed  to  supply  the  tenants' 
more  than  his  share  of  the  expense  of  works  with  motive  power  at  a  certain 
construction,  may  recover  sucn  exo«s8  price,  it  was  held  that  they  were  not 
of  the  other  owner  in  assumpsit.  Por-  partners.  Mears  v.  James,  »  Nev.  842 ; 
ter  V.  McQure,  15  Wend.  (N.  Y.)  187.  Polk  v.  Buchanon,  5  Sneed  (Tenn.),  74. 
Nor  does  a  mere  division  of  profits  con-  A  joint  purchase  of  goods  by  two  or 
stitute  the  relationship.  Thusanaffree-  more  persons  does  not  make  them  part- 
men  t  between  A  and  B  that  A  shall  ad-  ners  inter  »e  unless  there  is  an  agree- 
vanoe  certain  sums  to  B  and  erect  a  store  ment  to  sell  them  again  for  their  joint 
for  him,  and  receive  in  lieu  of  rent  and  benefit.  Woodward  v.  Cowing,  41  Me.  9; 
interest  a  proportion  of  the  profits  from  Brady  v.  Calhoun,  1  Penn.  St.  140.  Nor 
B's  business,  does  not  render  them  part-  a  joint  interest  in  a  patent.  Parkhurst 
ners  inter  ee,  Pinckney  v.  Reyler,  4  E.  D.  v.  Kinsman,  1  Blatchf.  (U.  S.)  488 ;  Her- 
S.  ^.Y.  C.  P.)  467;  Merrick  v.  Gordon,  20  mauns  v.  Duvigneaud,  10  La.  An.  114. 
N.Y.93;Ricev  Austin, 17  Mas8.197;  Lamb  Nor  an  agreement  by  which  one  per- 
v.Grover,  ante;  Newman  v.  Bean,  21  N.H.  son  furnishes  a  farm  and  the  other  labor 
93.  In  such  cases  there  is  no  joint  Interest  and  implements  to  work  it,  the  crop  to 
in  the  property  nor  right  to  a  share  of  be  equally  divided.  Blue  v.  Leathers, 
the  profits,  as  profits  resulting  from  a  15111.81.  Nor  where  one  party  furnishes 
joint  venture  in  which  both  are  inter-  a  saw-mill,  and  the  other  logs  and  labor, 
ested,  nor  any  right  of  control  over  the  the  lumber  when  sawed  to  be  equally 
property  or  business,  all  of  which  are,  in  divided  between  them.  Stoallings  v. 
the  aosence  of  a  special  contract,  neces-  Baker,  15  Mo.  481.  Nor  an  agreement  by  a 
sary  elements  to  create  a  partnership  landlord  to  take  a  share  of  the  profits  of  a 
between  the  parties.  Thus  it  is  that  a  business  in  lieu  of  rent.  Perrine  v.  Hank- 
person,  rendering  services  for  wliich  he  inson,  21 N.  J.  L  181 ;  Dillard  v.  Scroggs, 
is  to  be  paid  a  proportional  share  of  36  Ala.  670.  Nor  a  share  in  the  proceeds 
the  profits  of  the  business,  is  a  mere  ser-  of  a  whaling  voyage  in  lieu  of  wages, 
vaut  of  the  owner  of  the  goods,  and  not  Coffin  v.  Jenkins,  8  Story  (U.  S.),  108. 
a  partner  in  the  business.    He  has  no  An  arrangement  between  two  firms  to 
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in  the  profit  that  arises,  and  contributing  his  own  proportional  part 
in  the  necessary  expenses  for  its  maintenance.'  The  same  observa- 
tions are  applicable  to  the  law  of  England.  To  constitute  a  private 
unincorporated  partnership,  no  contract  in  writing  is  necessary:  the 
acts  and  words  of  the  parties  are  alone  sufScient  for  that  purpose.* 

share  oommission  on  sales  of  goods  for-    WilkinsoD  ▼.  Frasler,  4  Esp.  182 ;  Dnr 
warded  by  one  to  the  other  does  not    v.  BosweU,  1  Gamp.  279,  all  of  which 
create  the  relation  of  partners  between    conforms  with  the  doctrine  held  in  this 
them.    Pomeroy  v.  Sigerson,  22  Mo.  177.    country.     Upon  the  second  point  stated 
An  arranffement  between  two  persons    bv  him,  that  a  person  who  really  occu- 
that  one  snail  famish  a  house  and  pay    pies  the  position  of  a  servant,  does  not 
the  butcher's  bills,  and  that  the  other    become  a  partner  by  joining  in  contracts 
will  pay  the  balance  of  the  family  ex-    with    third    persons   as   principal,    he 
penses,  does  not  create  a  partnership  in    cites  numerous  cases,  but  they  do  not 
any  sense.     Austin  v.  Thomson,  45  N.     affect  the  question  of  the  liability  of 
H.  118 ;  Same  principle,  Johnson  v.  Mil-    such  servant  to  third  persons  as  a  part- 
ler,  16  Ohio,  481 ;  Heckert  v.  Fegley,  6    ner,and  bear  entirely  upon  the  question 
W.  &  8.  (Penn.)  187 ;  Strong  v.  Place,  4    of  partnership  inter  »e,  and  in  that  re- 
Bobt.   (N.   T.)  885.       Nor    where  one    spect  holding  the  rule  adopted  in  this 
person  f umislies  a  boat  and  the  other    country,  that  the  intention  of  ^he  parties 
sails  it,  and  the  profits  are  equally  di-    controls.     Harrington  v.   Charchenard, 
vided.  Bowman  v.  Bailey.   10  Vt.  170;    20  L.  J.  Ch.  54;  Goddard  v.  Hodge,  3 
or  one  person  furnishes  hides  and  the    Tiy.  20 ;  Rawlinson  v.  Clarke,  15  M.  &  H. 
other  tans  them,  and  the  profits  are  di-    202 ;  Saville  v.  Robinson,  47  R.  720 ; 
Tided,  Fawcett  v.    Osbom,  82  111.  411 ;    Hesketh  v.  Blanchard,  4  Esp.l44^auffh  ' 
or  where  a  mail  contractor  agrees  with    v.  Carver,  2  H.  Bl.  285;  Stravy  v.  Haverly, 
another  that  if  he  will  perform  one-half    8  Bing.  804 ;  Dunell  v.  Moon,  4  Camp, 
the  service  he  shall  have  one-half  the    160 :  Cheap  v.  Crammond,  4  B.  &  Aid. 
pay,   Wilkinson  v.  Jett.  7  Leigh  (Va.),    663;  Gouthworth  v.  Duckworth,  East, 
115  ;  or  where  two  wool  dealers  agree    421;  Helme  v.  Smith,  7  Bing.  709 ;  Green 
to  furnish  each  a  certain  quantity  of    v.  Briggs,  6  Hare,  895;  Ebldemess  v. 
wool  to  be  sold  to  a  certain  person,  and    Bhackels,  8  B.  &  C.  612 ;  Alexander  v. 
to  jointly  share  the  profit  and  loss  of  the    Sims,  5  De  G.  M.  &  G.  57 ;  Courtney  v. 
transaction.    Hnell  v.  DeLand,  48  HI.  823.    Wagstaff,  16  C.  B.  (N .  S. )  124 ;  Hoare  v. 
And  so  generally,  in  all  cases,  in  order    Dawes,  Doug.  871 ;  Pott  v.  Ey ton,  8  C.  B. 
to  establish  a  partnership  inter  ee  a  mere    82 ;  Gibson  v.  Supton,  7  Bing.  297;  Coope 
participation  in  the  profits  and  losses  of    v.  Eyre,  1  H.  Bl.  87.     There  need  not  be 
a  venture  will  not  be  sufilcient  to   es-    a  participation  in  profits  or  losses.    Ex 
tablish  a  partnership,  unless  such  is  the    parte  Chuck,  8  Bing.  467 ;  Gilpin  v.  En- 
intention  of  the  parties.    But  as  to  third    derby,  B.  &  Aid.  954 ;  Enderby  v.  Gilpin, 
persons,  by  operation  of  law,  a  partner-    5  Moo.  571 ;  Bond  v.  Pittard,  8  M.  &  W. 
ship  may  arise  even  against  the  inten-    857 ;  Wilson  v.  Really,  8  Jur.(N.  8.)  897. 
tion  of  the  parties.    Hazard  v.  Hazard,    An  agreement  to  share  the  profits  and 
ante;  1  Story  (Q.  S.),  871.    "A  partner-    losses  or  the  mere  sale  of  a  particular 
*nership,"  says  Mr.  Dixon,   in  his  very    parcel,  does  not  create  a  partnership, 
excellent  work  on  Partnership,  **  is  an    Jestons  v.  Brooke,  Camp.  798 ;  Elkin  v. 
association  of  persons  standing  to  one    Baker,  11  C.B.  (N.S.^  526;  nor  by  letting  it 
another  in  the  relation  of  principals.    If    to  hire,  although  the  rule  is  otherwise 
the  relationship  is  that  of  master  and    if  they  join  in  using  it  in  the  proeecu- 
servant  no  partnership  exists,  although    tion  of  a  joint  enterprise  for  their  mu- 
the  servant  be  paid  wages  in  proportion    tual   benefit    or   advantage.      Lake  v. 
to  the  profits,  or  out  of  the  profits  them-    Craddock,  8  P.   Wms.   158 ;  Morris  v. 
selves,  or  even  be  liable  to  bear  a  share    Barrett,  8  T.  &  J.  884  ;  Jeffreys  v.  Small, 
of  the  losses,  or  gain  with  his  master  as    1  Vem.    217 ;    Crawshay  v.   Maule,  1 
principal  in  a  contract  with  third  per-    Swans.  495. 

sons."    And  he  cites  Stacker  v.  Brockle-        >  Wats.   Partn.  5,  citing    Barbeyrac's 
bank,  8  Man.  &   G.  250 ;    Andrews  v.    notes  to  Puffendorf.    See  also  Dig.  lib. 
Pugh,  21  L.  J.  Ch.  58  ;  Re^.  v.  Wantley,    17,  tit.  2,  s.  4 ;  and  Dig.  lib.  22,  tit.  7,  B. 
21  L.  J.  M.  C.  44 ;  Reg.  v.  MacDonald,  31    2 ;  also  Voet.  Comm.  lib.  17,  tit.  2.  s.  1. 
id.  67  ;  Mair  v.  Glennie,  4  M.  &  S.  240 ;        *  Peacock  v.   Peacock,    16  Ves.    49  ; 
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OrtwiriMHi  nominal,  and  donnant  partners. 

Sbc.  '6,  An  ostensible  partner  is  he  whose  name  appears  to  the  world 
as  that  of  a  partner.  A  nominal  partner  is  an  ostensible  partner  hav- 
ing no  interest  in  the  firm.  A  dormant  partner  is  he  whose  name  and 
transactions  as  a  partner  are  professedly  concealed  from  the  world. 

When  they  are  actually  unknown  to  th6  world  he  is,  more  strictly 

FeatherBtonhaagh  y.   Fenwick,    17  id.  ship  <u  between  these  parties  and  the  rest 

298 ;  Alderaon  Y.  Clay,  1  Stark.  406.  of  the  world.     This  being  established,  the 

A  contract  of  or  for  a  partDcraliip  need  presumption  of  law  is,  that  they  are  part- 
not  be  in  writing.  York  t.  ClemenB,  41  ners  inter  se.  Such  presumption  might 
Iowa,  95;  Holmes  v.  HcCray,  51  Ind.  have  been  repelled  *  *  but  in  the 
358;  Buffum  t.  Bnffum,  49  Me.  108;  present  case,  the  presumption  of  law,  in- 
Buckner  v.  Ries,  84  Mo.  857.  And  even  stead  of  being  repelled,  is  confirmed." 
though  it  is  a  jpartnership  in  lands,  or  This  case  undoubtedly  InTolves  the 
for  the  buying  and  selling  of  lands,  it  true  rule  in  such  cases,  and  prima  fade, 
may  be  by,  and  may  consequently  be  a  partnership  inter  se  is  established  by 
proved* by  parol.  Dtfle  v.  Hamilton,  5  proof  that  establishes  a  ttmmi  partner- 
Hare,  867;  Chester  V.  Dickinson,  54  N^Y.  ship.  As  we  have  treated  of  the  class 
Although  common  prudence  suggests  of  evidence  essential  to  establish  a  part- 
the  propriety  of  reducing  such  contracts  nership  in  fact  in  a  subsequent  note,  we 
to  writing,  particularly  when  the  busi-  will  here  confine  our  inquiry  to  the  class 
ness  is  to  be  extensive  or  long  continued,  of  evidence  requisite  to  establish  a  qtuui 
and  in  all  cases  where  the  contract  is  partnership.  This  may  be  done  by 
for  a  partnership  to  commence  in  the  showing  that  they  shared  in  the  profits 
future,  unless  it  contemplates  a  consum-  of  the  business,  as  such,  Lintner  v.  Mil- 
mat  ion  within  a  year,  it  must  be  in  liken,  47  111.  178 ;  Niehoff  v.  Dudlev,  40 
writing  or  it  is  void  under  the  Statute  id.  406 ;  or  that  they  have  held  them- 
of  Frauds.  Williams  v.  Jones,  5  B.  &  selves  out  to  the  world  as  partners,  as, 
C.  108.                  •  by  placing  a  sign  over  the  door  of  their 

store  or    place   of  business  with  their 

How  proved,  —  A  partnership  may  be  names  thereon  as  partners,  Williams  v. 
proved  in  several  ways,  but  a  different  Keats,  2  Stark.  290,  by  issuing  cards, 
class  of  proof  is  required  to  establish  a  circulars,  letter-heads  or  advertisements 
partnership,  in  fact,  from  that  required  containing  their  names.  Ex  Parte  Mat- 
to  prove  a  ^^oW  partnership.  Asbetween  thews,  3  V.  &  B.  125 :  Lake  v.  Argyle,  0 
the  parties,  the  relation  may  be  estab-  Ad.  &  El.  Q.  B.  477 ;  Reynell  v.  Lewis, 
lished  by  proof  of  a  distinct  contract  of  15  M.  k  W.  517;  Norton  v.  Seymour,  8 
partnership,  either  written  or  verbal ;  or  C.  B.  792  ;  Young  v.  Axtell,  2  H.  Bl. 
bjf  an  agreement  to  shtvre profits  and  loss  ;  292,  or  running  carts  with  their  names 
or  an  agreement  to  ^lare  profits,  as  such,  painted  thereon.  Thus,  in  Stables  v. 
or,  such  a  state  of  things  as  is  suffi-  Ely,  1  C.  &  P.  014,  the  plaintiff  brought 
dent  to  establish  a  quasi  partnership,  an  action  for  an  injury  to  his  carriage 
Ab  to  last  proposition  see  Peacock  v.  by  reason  of  its  being  run  against  by  a 
Peacock,  2  cSunp.  45,  in  which  the  de-  cart.  The  defense  was  that  the  defend- 
fendant,  a  law  stationer,  upon  his  son  ant  did  not  own  the  cart,  but  that  it  be- 
.coming  of  age,  told  him  that  he  should  longed  to  another  person,  and  was,  at 
have  a  share  in  the  business,  and  held  the  time  when  the  accident  occurred, 
him  out  to  the  world  as  his  copartner,  being  driven  by  such  other  person's  ser- 
and  the  son  acted  as  such  for  several  vant.  The  defendant's  name  was  on 
years.  There  never  was  any  agreement  the  cart,  and  he  had  formerly  been  a 
or  understanding  between  them  as  to  partner  with  the  owner,  and  their  names 
what  share  the  son  should  have.  The  were  over  the  door  of  their  old  place  of 
father  and  son  having  quarreled,  the  business.  Abbott,  C.  J.,  held  that,  as 
father  turned  him  out  and  took  another  the  defendant,  by  permitting  his  name 
partner.  The  defendant  denied  the  ex-  to  remain  on  the  cart  and  over  the  door 
istence  of  any  partnership.  Lord  of  the  house  of  business,  held  himself 
EUenborough  said.  "  The  fiftieth  part  out  to  the  world  as  the  owner  of  the  cart 
of  the  evidence  adduced  would  have  and  the  master  of  the  driver  of  it,  lie 
been  sufficient  to  establish  a  partner-  was  responsible  for  the  negligence  of 
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speaking,  a  secret  partner.  But^  as  the  law^  with  perhaps  one  excep- 
tion relative  to  notice  of  retirement,  is  equally  applicable  to  partners 
of  both  kinds,  we  shall  use  the' word  dormant  as  applied  to  both.'     A 

such  driver  (queref)  By  any  writing  Watnon  r.  Owens,  1  Rich.  (S.  C.)  Ill  ; 
signed  by  the  names  of  all  the  persons  Dennett  y.  Chick,  2  Me.  191;  Brozel 
sought  to  be  charged  containing  state-  ▼.  Poyntz,3  B.  Monr.  (Ky.)  178. 
ments  or  matter  tending  to  establish  the  But,  when  no  partnership,  in  fact, 
relation,  as  letters,  Heyhoe  v.  Burge,  9  exists,  the  mere  fact  that  the  profits 
G.  B.  431,  bills  to  customers,  invoices,  of  a  business  are  shared,  although  admis- 
circulars,  letter-heads,  notes,  bills  of  ex-  sible  as  evidence  tending  to  show  a 
change,  etc.,  Norton  v.  Seymour,  ante  ;  partnership  in  fact,  is  not  of  itself  suf- 
Toung  V.  Axtell,  ante,  receipts,  releases,  ficient  to  establish  the  relation.  It 
deeds,  etc..  Gibbous  v.  Wilcox,  2  Star-  should  appear  either  that  the  parties 
kle,  42;  Hickman  v.  Cox,  18  C.  B.  617;  sought  to  be  charged  as  partners  stood 
Waugh  V.  Carver,  2  H.  Bl.  185 ;  Barry  toward  each  other  in  the  relation  of 
V.  Nlsham,  3  C.  B.  641,  or  admissions  principal  and  agent  acting  by  the  au- 
made  by  aU  the  persons  sought  to  be  thority  of  each,  or  that  they  have  so 
charged,  Sangster  v.  Mazarredo,  2  Star-  conducted  in  reference  to  the  business 
kle,  161 ;  Grant  v.  Jackson,  Peake,  268,  as  to  estop  them  from  denying  that  they 
King  V.  Ham,  4  Mo.  275 ;  Anderson  v.  were  partners.  £Sastman  v.  Clark,  58 
Levan,l  W.  &  S.  (Penn.)  334;  Gilbert  N.H.276;  Benedict  v.  Hettrick,  35  N.Y. 
v.  Whidden,  20  Me.  367;  Bry  v .  Weston.  Superior  Couri;,  405;  Campbell  v.  Dent,  54 
16  Me.  261;  Wlddefleld  v.  Widdefield,  Mo.  325.  A  mere  participation  in  profits 
2  Binn.  (Penn.)  245;  Field  v.  Tenney,  does  not  make  the  parties  partners,  guoad. 
47  N.  H.  513;  and  generally  by  any  There  must  also  exist  an  interest  In  .the 
evidence  tending  to  establish  a  joint  profits,  as  sucht  that  is,  the  person 
interest  in  the  propeirty,  or  that  they  sought  to  be  charged  as  a  partner  by 
so  dealt  with,  and  conducted  in  ref-  reason  of  his  participation  in  the  profits, 
erence  to  it  as  to  induce  a  belief  must  have  an  interest  that  can  be  en- 
that  they  were  partners  therein.  Wea-  forced  out  of  the  profits  themselves, 
ver  V.  Prentice,  1  Esp.  869;  Tredman  rather  than  by  ^an  ac(^on  at  law  for  a 
v.  Bourne,  6  M.  &  W.  461.  By  books  sum  to  be  measured  by  such  proportional 
of  account,  letters,  admissions,  or  the  share  of  the. profits.  His  Interest  must 
evidence  of  clerks,  servants,  agents,  specifically  attach  to  the  profits,  and  it 
or  persons  dealing  with  them  as  part-  he  has  no  such  Interest,  there  is  no  part- 
ners ;  as,  in  the  case  of  attorneys  or  nership  in  any  sense.  Pillsbury  v. 
solicitors,  that  they  took  a  joint  retainer.  Pillsbury,  20  N.  H.  90 ;  Newman  v. 
Fall  River  Whaling  Co.  v.  Borden,10  Cush.  Bean,  21  id.  93 ;  Eastman  v.  Clark,  53  Id. 
(Mass.)  458;  Webster  v.  Bray.  7  Hare,  276;  Austin  v.  Thomson,  45  id.  113; 
159  ;  Robinson  V.  Anderson,  20  Beav.  98.  McArthur  v.  Ladd,  5  Ohio,  514;  Bow- 
But  In  order  to  make  the  evidence  of  man  v.  Bailev,  10  Vt.  170;  Mohawk 
persons  who  have  formerly  dealt  with  R,  R.  Co.  v.  Niles,  3  Hill  (N.  Y.).  l&i; 
them  as  partners,  admissible  to  establish  Amber  v.  Bradley.  6  Vt.  119 ;  Berthold 
a  partnership,  it  must  also  appear  that  v.  Goldsmith,  24  How.  (U.  S.)  536  ;  Dun- 
It  was  done  with  the  knowledge  and  ham  v.  Rogers,  1  Penn.  St.  255  ;  Good  v. 
consent  of  those  sought  to  be  charged.  McCartney,  10  Tex.  193;  Hanna  v.  Flint, 
Tabb*  V.  Gist,  1  Brock.  (U.  S.)  33.  14  Cal.  73 ;    Pomeroy  v.  Sigerson,   22 

*  When  persons  are  partners  in  fact.  Mo.  177 ;  Brundred  v.  Muzzey,  25  N.  J.  • 
that  Is,  inter  ee,  they  are  liable  to  third  268 ;  Emmons  v.  Westfield  Bank,  97 
persons  for  the  debts  of  the  firm,  Mass.  230 ;  Rice  v.  Austin,  17  id.  197; 
whether  known  as  partners  or  not.  Chapllne  v.  Conant,  3  W.  Va.  507;  Lamb 
Pratt  V.  Langdon.  12  Allen  (Mass.),  544 ;  v.  Grover,  47  Barb.  (N.  T.)  817  ;  Cofiln 
Richardson  v.  Farmer,  36  Mo.  35;  v.  Jenkins,  8  Story  (U.S.)  108;  Park- 
Everitt  V.  Chapman,  6  Conn.  347 ;  Grlf-  hurst  v.  Kinsman,  1  Blatch.  (U.  S.) 
fith  V.  Buffum.  22  Vt.  181  ;  Church  v.  488 ;  Stealllngs  v.  Baker,  15  Mo.  481 ; 
Sparrow, 5  Wend.  (N.  Y.)  228  ;  Hadfield  Holmes  v.  OW  Colony  R.  R.  Co.,  5  Gray 
V.  Jamleson,  2  Munf.  (Va.)  66 ;  Braches  (Mass.)  58 ;  Blue  v.  Leathers.  15  111.  31 ; 
V.  Anderson,  14  Mo.  441 ;  Brooks  Bull  t.  Schuberth,  2  S^d.  38  ;  Ellsworth 
V  Washington,  8  Gratt.  (Va.)  248  ;  v.  Tartt,  26  Ala.  763 ;  Omklin  v.  Bar- 
Nichols  V  Chealrs,  4  Sneed  (Tenn.),229 ;  ton,  43  Barb.  (N.  Y.)  436  ;  Heckert  v. 
Biglow  V.  Elliott,  1  Clifi*.   (U.   S.)  28  ;  Fegley,  6  W.  &  S.  (Penn.)  139  ;  Braley  v. 
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dormant  partner  is  one  who  shares  in  the  profits  of  a  business,  bnt  is 
not  known  as  a  member  of  the  firm.  Indeed,  it  seems  that  it  is  not 
necessary  that  he  should  be  a  partner  in  fact;  it  is  sufficient  if  he  ad- 
vances a  portion  of  the  capital,  to  be  returned  to  him  out  of  the  profits 
of  the  business,*,  or  which  is  to  be  returned  to  him  in  any  event,  if 
the  interest  for  its  use  depends  upon  the  profits,  or  rather  upon  the 
accidents  of  trade.*  **It  seems  to  me, "said  Baldwin,  J.,  in  Winship 
V,  Bank  of  United  States,  5  Pet  (U.  S.)  573,  in  speaking  of  the  differ- 
ence between  a  dormant  and  an  ostensible  partner,  ''to  be  this :  wh^n 
the  names  of  the  partners  do  or  do  not  appear  in  their  accounts,  their 

Goddard,  49  Me.  115 ;  Boardman  v.  187,  one  party  fumiBhed  capital  and  a 
Keeler,  2  Vt.  67 ;  Johnson  v.  Miller,  16  building  in  which  to  prosecnte  the  bnsi- 
Ohio  431 ;  Brock  way  v.  Barna4),16  Barb,  ness,  and  the  other  fumislied  his  own 
(N.  T.)189;  Wilkinson  Y.  Jett,  7Leigh  services,  for  which  he  was  to  receive  a 
(Va.),115;  Heimstreet  v.  Howland,  5  Den.  certain  salary  and  seven  per  cent  of  the 
(N.Y.)  68 ;  Dwiuel  v.  Stone,  80  Me.  884  ;  profits  after  deductinfi^  salary  and  rent. 
Oliver  v.  Gray,  4  Ark.  4^  ;  Knowlton  v.  The  court  held  that  tney  were  not  part* 
Reed,  88  Me.  OQ  ;  Snell  v.  DeLand,  48  111.  ners.  See  also  Perrine  v.  Hankinson,  11 
823.  To  constitute  a  community  of  profits  N.  J.  181 ;  McArthur  v.  Ladd, 5Ham.  (Ohio) 
in  a  partnership,  a  party  must  have  a  511 ;  Muzzy  v. Whitney,  10  Johns.  (N.T.) 
spedfic  interest  in  the  profits  themselves,  226.  In  Pott  v.  Eyton,  8  G.  B.  82,  the  d^ 
as  im)fits,  in  contradistinction  to  a  stip-  fendant  Eyton  was  concerned  in  a  col* 
ulated  portion  of  the  profits  as  a  com-  liery  and  the  defendant  Jones  kept  a 
pensation  for  his  services,  or  other  bene-  shop  for  supplying  the  workmen  at  the 
fit  conferred,  as  the  loan  of  money,  rent  colliery.  Eyton  built  the^shop.  Lioen> 
of  premises,  etc.;  therefore,  where  A  en-  ses  to  sell  tea  and  other  'articles  were 
tered  into  an  agreement  with  B,  by  taken  in  his  name,  and  he  paid  for  the 
which  A  was  to  furnish  a  full  supply  of  goods  supplied  to  the  shop.  Jones  man- 
wool  for  B's  factory,  for  two  years,  and  aged  the  business  at  the  shop.  Eyton 
B  was  to  manufacture  such  wool  into  received  first  seven  and  afterward  five 
cloths,  in  a  good  and  workmanlike  man-  per  cent  on  the  account  of  all  sales  to 
ner,  and  to  devote  the  entire  use  of  the  workmen,  and  Jones  had  all  the 
the  factory  to  such  purpose,  for  such  rest  of  the  profits  from  whatever  source 
term,  and  A  was  to  have  55  per  cent  of  derived.  They  were  held  not  to  be  part- 
tbe  net  proceeds  of  the  sales  of  the  ners.  Lord  Eldon  in  Ex  parte  Hamper,  17 
cloths,  and  B  45  per  cent;  in  the  man-  Ves.  412,  said,  ''  It  is  clearly  settled, 
ufacture  of  satinets,  A  was  to  pay  55  though  I  regret  it,  that  if  a  man  stipu- 
per  cent  and  B  45  per  cent  of  the  cost  lates  that,  as  a  reward  of  his  labor,  he 
of  the  warp  ;  the  expense  of  insurance  shall  have,  not  a  specific  interest  in  the 
was  to  be  borne  by  A  and  B,  in  the  same  business,  but  a  given  sum  of  money 
ratio  as  their  interest  in  the  profits  of  even  in  proportion  to  a  given  quantum 
the  cloths ;  and  the  loss  by  fire  was  to  of  the  profits,  that  will  not  make  him 
be  divided  between  them  according  to  a  partner ;  but  if  he  agrees  for  a  ^art 
the  loss  sustained  by  each ;  in  an  action  of  the  profits,  as  such,  giving  him  a 
by  C  against  A  and  B,  as  partners,  for  right  to  an  account,  though  havinfi^  no 
work  and  labor  done  in  the  factory,  it  property  in  the  capital,  be  is,  as  to  third 
was  held  that  B  had  only  a  percentage  persons,  a  partner,  and  as  to  them,  no 
on  the  avails  of  the  cloth  as  compensa-  stipulation  can  protect  him  from  liabil- 
tioD  for  his  services  and  materials  fur-  ity."  Ex  parte  Watson,  19  Ves.  461 ;  Ex 
nished,  and  that  they  were  not  part-  pai^  Langdale,  18  id.8O0;  Ex  parte  Raw- 
ners.  Loomis  v.  Marshall,  12  Conn.  69.  landson,  1  Rose.  89;  Pott  v.  Eyton, 8 C.  B. 
In<  a  Vermont  case,   one  party  owned  82. 

a  mill,  and  another  worked  it,  under  an  *  Jones  v.  Fegley,  4  Phila.  (Penn.)  1; 

agreement  that  he  should  have  one-half  U.S.  Bank  v.  Binney,  5  Mass.  (U.  S.) 

the  gross  earnings,  and  they  were  held  176 ;  Mitchell  v.  Dale,  2  H.  &  G.  (Md.) 

not  partners.  Ambler  v.  Bradley ,  6  Vt.  119.  159. 

In  Miller  v.  Bartlett,  15S.  &  R  (Penn.)  <  Ex  parte  Mills,6Moak*sEng.Rep.496. 
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adyertisements,  or  their  paper;  when  the  business  is  carried  on  in  the 
name  of  all,  it  is  open;  but  if  any  are  kept  back,  it  is  dormant; 
that  the  knowledge  which  the  public  may  have,  is  not  the  test,  when 
it  is  acquired  from  the  declarations  of  the  acting,  avowed  partners; 
it  may  enable  them  to  reach  the  dormant  one,  if  the  ti-ansaction  is  one 
in  which  he  had  an  interest,  but  does  not  alter  its  nature.  The  part- 
nership remains  dormant  as  to  all  whose  names  do  not  appear  in  its 
transactions."  A  dormant  partner,  when  discovered,  is  liable  for  the 
debts  of  the  firm  the  same  as  an  ostensible  one.^  It  has  been  held  in 
England  in  several  cases,  prior  to  the  statute  providing  therefor,  that 
a  mere  loan,  for  the  use  of  which  the  lender  is  to  receive  a  share  of 
the  profits  of  the  business  in  which  it  is  employed,  does  not  constitute 
him  a  qtuxsi  partner.*  And  the  same  rule  has  been  adopted  in  Penn- 
sylvania,* Minnesota,*  Ohio '  and  in  IHinois.*  But,  while  the  rule,  that 
a  person  who  shares  in  the  profits  of  a  business  is,  upon  principles  of 
policy,  a  quasi  partner,  may  have  been  predicated  upon  the  dicta  rather 
than  upon  the  actual  judgment  of  the  court  in  Gi*acey.  Smith,  2  Wm. 
Bl.  998,  yet  it  is  generally  admittted  that  the  rule  is  so  well  8ettled,4hat 
something  more  than  judicial  legislation  is  required  to  change  it.  In 
New  York  the  common  law  rule  is  strictly  adhered  to;  and  such  may 
be  said  to  be  the  rule  generally  prevailing  in  this  country.  Dormant 
partners  are  liable  to  the  same  extent,  for  the  debts  of  the  firm,  as  an 
ostensible  partner,^  but  they  are  not  necessary  partners  to  an  action 
brought  in  favor  of  or  against  the  firm, '  although  they  may  be  joined 
either  as  plaintiffs  or  defendants.*  A  dormant  partner,  upon  retiring 
from  the  firm,  is  not  required  to  give  notice  thereof,  except  to  those 
who  knew  of  his  connction  with  the  firm,  because,  being  unknown  as 
a  partner,  no  one  c^n  be  said  to  have  trusted  it  upon  the  faith  of  his 

>  Robinson  v.  Wilkinson.  SJPrice,  588;  v.  Helen,  28  Wend.  (N.  Y.)  456  ;  Brown 

North  V.  Bloss,  80  N.  Y.  874  ;  Bank,  &c.  v.  Birdaall,  29  Barb.  (N.  Y.)  549 ;  Cook- 

V.  St.  John,  25  Ala.  566 ;  Waite  v.  Dodge,  ingham  v.  Luher,  2  Keves  (N.  Y.).  454; 

84  Vt.  181;  Kelly  v.  Hurlbut.  5  Cow.  Hume  v.  Savory,  49  Barb.  (N.  Y.)408; 

(N.  Y  )584;  Mitchell  v.  Dale,  2  Har.  k  Waite  ▼.  Dodge,  84  Vt.  181;  Hatch  v. 

G.  (Md.)159;  Hazard  v.  Hazard,  1  Story  Woods,  48  N.  H.  688. 

(U.  S.).  871.  •  Hilliker  v.  Loop,  5  Vt.  116 ;  Waite  v; 

»  Cox  V.  Hickman.  8  H.  L.  Cas. ;  Bui-  Dodge,  84  Vt.l88 ;  Reynolds  v.  Bowlsby, 

len  V.  Sharp,  L.R.,  1  C.  P.  86.  2  Ad.  &  El.  (J.  B.)  45 ;  Beach  v.  Hay  ward, 

»  Hart  V.  Kelley,  88  Penn.  St.  286.  10  Ohio  455 ;  Hopkins  v.  Kent,  17  M d.  72 ; 

♦Delaney  v.   Timberlake,    21    Minn.  North  v.  Bloss,  80  N.Y.  874.  When  judg- 

888.                                                            ^  ment  is  rendered  against  a  firm  in  which 

'Harvey  v.  Childs.  28  Ohio  St.  819.  dormant  partners  are  interested  .although 

*  Smith  V.  Knight,  71  111.  148.  they  are  not*knade  parties  to  tlie  action, 

^  Mitchell  V.  Dale.  2  Har.  &  O.  (Md.)  execution  may  be  levied  upon  the  part- 

172 ;  Richardson  v.  Farmer,  86  Mo.  85.  nership  property.  Van  Valen  v.  Russell, 

« Lapham  v.  Green.  9  Vt.  407 ;  Piatt  18  Barb.  (N.  Y.)  690. 
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credit.*  Where  the  name  of  the  firm  does  not  necessarily  indicate 
who  composes  it,  the  persons  who  are  united  as  partners  under  it,  are 
not  to  be  treated  as  dormant  partners  on  that  account,  particularly 
when  their  interest  is  generally  known.  Thus,  it  has  been  held,  that 
pei-sons  doing  business  under  the  name  6f  *'  The  Citizens  Bank,"  i*re 
not  dormant  partners,  and  are  required  to  give  notice  upon  retiring 
from  the  firm  to  relieve  themselves  from  liability.*  There  can  be  no 
dormant  partners  in  the  purchase  and  sale  of  lands.*  A  dormant 
partner  may  be  made  a  bankrupt  with  the  rest  of  the  firm  *  or  on  his 
own  petition ;  *  or  he  may  be  omitted  from  the  proceedings.* 

Riglita  ot  paxtn«n  to  enforce  partnership  olaims. 

Sec.  4.  The  contract  of  partnership,  as  existing  between  the  parties 
themselves,  gives  them  a  right  of  action  in  their  character  of  partners 
against  third  persons.^  It  also  enables  «ny  one  of  them  to  file  his  bill 
in  equity  against  the  others  for  a  dissolution  of  the  partnership,  a  sale 

>  ArmatTong  v.  Haasey,  12  8.  &  R.  well,  2  Litt.  (Ky.)  a'SS ;  Gallott  v.  Mc 
(P«in.)316;  Grosvenorv.  Lloyd,  1  Mete,  aaskey,  18  La.«Aii.  269;  Dob  v.  Hal- 
(Mass.)  10 1  DaviB  v.  Allen,  3  N.  Y.  168;  sey,  16  Johns.  (N.  Y.)  84  ;  Codman  v. 
Kelly  V.  Hurlbupt,  8  Cow.  (N.  Y.)  534.  Cunningham,  16  Ala.  448.       Although 

>  Shaumbargh  y.  Ruggles,  88  Penn.  St.  the  partnership  is  dissolved  (Wright  v. 
148 ;  Goddard  v.  Pratt,  16  Pick.  (Mass.)  WilUamBon,  8  N.  J.  L.  978).  or  the  claim 
428.  has  been  assigned  to  one  of  the  partners. 

'Pitts  V.  Waugh,  4  Mass.  425.  Russell  v.  Swan,  16  Mass.  814 ;  Galther 

*  Ex  parte  Lodge,  1  Ves ,  Jr.,  166.  v.  Caldwell,  1  Dev.  &  B.  (N.  C.)  Eq.  604 ; 
•Ex  parte  Hamper,  17  Ves..  Jr.,  403.  DeGratt  v.  Darby,  7  Rich.  (S.  C.)  118. 

•  Ex  parte  Ben  field,  5  Ves.  424.  But  a  dormant   partner  need    not    be 
^  But  where  an  action  is  brought  by  joined  as  plaintiff.      Clark  v.  Miller,  4 

partners  as  such,  they  must  prove  the  Wend.  (N.  i .)  628.  Curtis  v.  Belknap,  21 
partnership,  and  failing  to  do  so,  cannot  Vt.  483 ;  Wood  v.  O'Kelly ,  8  Cush.  (Mass.) 
recover.  Clark  v.  Kensell,  Wright  406;Roger8V.Kirchline,86Penn.St.898; 
(Ohio),  480;  Burrows  v.  Hannegan,  1  Clarkson  v.  Carter,  3  Cow.  (N.  Y.)  84. 
McLean  (U.  S.).  815 ;  Ege  v.  Syle,  2  The  death  of  a  partner,  after  suit 
Watts  (Penn.), 222  ;  BoweJl  v.  Dunning,  brought,  does  not  abate  the  action.  The 
5  Harr.  (Del.)  281.  And  generally,  where  death  should  be  suggested,  and  the  sur- 
two  or  more  persons  join  iu  an  action,  a  vivors  can  proceed  with  the  action, 
joint  interest  In  the  subiect-matter  of  the  Bryne  v.  Schwing,  6  B.  Monr.  (Ky.)  199. 
action  must  be  established.  Woodworth  And  a  surviving  partner  may  bring  an 
V.  Fuller,  24  111.  109.  But,  unless  the  action  in  his  own  name, "  as  surviving 
partnership  or  joint  interest  is  denied,  it  partnerof,  etc.,  deceased."  Copes  v.  Fultz, 
need  not  be  proved  in  the  first  instance.  9  Miss.  628;  Andrews  v.  Brown, 21  Ala.  474. 
Bull  V.  Crosby,  4  Ala.  575  ;  Shepherd  v.  In  most  of  the  States  copartners  must 
Frys,  8Gratt.  (Va.)  442;  Hauser  v.  Smith,  sue  in  their  individual  names,  and  can- 
18  Ind.  532.  It  is  competent,  however,  not  sue  in  the  firm  name.  Smith  v.  Can- 
for  the  defendant,  under  the  general  is-  field,  8  Mich.  498  ;  Bentley  v.  Smith,  8 
sue,  to  show,  if  he  can,  that  the  plaintiffs  Cai.  (N.  Y.)  170 ;  Porter  v.  Creeson,  10 
were  not  partners  when  the  cause  of  S.  &  R.  (Penn.)  257 ;  Marshall  v.  Hall,  8 
action  accrued.  Starke  v.  Keenan,  11  Yerg.  (Tenn.)  101 ;  Bums  v.  Hall,  8  N. 
Ala.  818.  J.  984 ;  Pate  v.  Bacon,  6  Munf.  (Va.)219. 
In  actions  against  third  nersons  aU  But  in  some  of  the  States  action  may 
the  partners  must  be  joined  as  plain-  be  brought  in  the  firm  name.  Aber- 
tifib,  and  a  failpre  to  join  them  all  is  nathy  v.  Latimore,  19  Ohio,  286;  Bern- 
fatal  to  a  recovery.  Snodgrass  v.  Broad-  ard  v.  Parvin,  1  Morr.  (Iowa)  809. 
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of  tlie  partnership  effects^  and  a  diyision  of  the  proceeds  amongst  the 
partners.' 

Who  are  liable  as  partners  to  third  penona. 

Sec.  .5.  Persons  become  liable  as  partners  to  third  persons,  either  by 
contracting  the  legal  relation  of  partners  inter  se,  or  by  holding  them- 
selves out  to  the  world  as  partners.*.  For,  not  only  he  who  is  actually 
a  partner,  but  he  who  lends  his  name  and  credit  to  the  firm,  is  liable 
for  the  debts  and  engagements  of  the  body.  No  restriction  of  liability, 
except  in  the  case  of  statutory  partnerships,  is  permitted  to  any  of  the 
partners  ;  all  are  liable  not  only  to  the  extent  of  their  interest  in  the 
joint  stock,  but  also  to  the  whole  extent  of  their  separate  property. 

Contract  must  be  voluntary. 

Sec.  6.  The  contract  must  be  voluntary.  No  stranger  can  be  intro- 
duced into  a  firm  as  a  partner  without  the  concurrence  of  the  whole 
firm.*    Upon  this  principle,  it  has  been  held  that,  where  there  is  no 

• 

*  One  partner  cannot  sue  another  upon  dUe,  as  to  those  whose  liabiUty  is  quali- 
anj  matter  relating  to  er  g^wing  out  of  tied.  See  further,  Pari.  Hist.  1825)  p. 
partnership  transactions.  Sprout  y.  709 ;  and  see  code  de  Commerce,  arts.  f&, 
Crowley,  30  Wis.  187 ;  Stanton  v.  Buck-  24.  Partnerships  may  now  be  limited  in 
ner,  24  La.  An.  891;  Leidy  v.  Messinger,  England  by  charter.  See  Stat.  1  Vict.  73. 
71  Penn.  St.  177 ;  Curry  ▼.  Burnett,  86  If  one  holds  himself  out  as  a  partner, 
Ind.  103,  except  upon  an  express  prom-  that  does  not  make  him  a  partner  in 
ise  or  agreement,  Sprout  v.  Crowley,  ante,  fact,  nor  render  him  liable  as  such,  ex- 
nor  can  a  partnership,  as  such,  sue  a  cept  to  those  who  are  thereby  led  to 
copartner  or  a  firm  of  which  one  of  its  believe  that  he  is  a  partner,  and  who 
copartners  is  a  member.  Green  v.  give  credits  to  the  supposed  firm  under 
Chapman,  27  Vt.  236  ;  Portland  Bank  v.  that  belief.  A  person  who  knows  that 
Hyde,  1  Me.  196.  he  is  not  a  partner  cannot  charge  him 

*  In  France,  anonymous  partnerships  aa  such.  Wood  y.  Pennell,  51  Me.  52 ; 
(which  closely  resemble  such  of  our  Benedict  y.  Davis,  2  McLean  (U.  S.),  847 ; 
trading  companies  as  are  corporations,  Buckingham  v.  Burgess,  3  id.  864 ;  Wid- 
strictly  so  called)  are  not  legally  const!-  dlfield  v.  Widdifield,  2  Binn.  (Penn.} 
tuted,  unless  their  establishment  be  ape-  242  ;  Bryer  v.  Weston,  16  Me.  261 ;  field 
daily  authorized  by  the  king.  But  v.  Tenney,  47  N.  H.  513;  Gilbert  v. 
trading  partnerships  may  be  constituted  Whidden,  20  Me.  367 ;  Steams  v.  Haven, 
either  en  nam  coUectif,  or  en  commandite,  14  Vt.  640 ;  Crozier  v.  Kirker,  4  Tex. 
at  the  discretion  of  the  interested  par-  252  ;  Bowie  v.  Maddox,  29  Ga.  285 ; 
ties.  A  partnership  is  denominated  a  Monahon  v.  Hohensack,  22  N.  J.  L. 
partnership  en  nom  cdUectif,  when  every  872 ;  Gumbel  v,  Abrams,  20  La.  An.  568. 
partner,  as  between  himself  and  stran-  The  holding  out  must  be  such  as  to 
gers  to  the  society,  is  liable,  without  justify  an  inference  that  the  creditor 
Umitation,  for  all  its  debts  and  engage-  had  knowledge  of  it,  or  the  representa- 
ments.  It  takes  the  name  of  a  partner-  tlons  must  be  made  to  him.  A  person 
ship*  en  commandite^  when  it  subsists  who  had  no  knowledge  of  such  holding 
between  one  or  more  partners  liable  out  cannot  charge  one  who  was  not  a 
withoutlimitation,  and  one  or  more  part-  partner  in  fact.  Buckingham  v.  Bur- 
ners liable  to  a  limited  extent.  If  there  gess,  ante;  Irvin  v.  Conklin,  86  Barb, 
be  more  than  one  partner  liable  without  (N.  Y.)  64. 

•  limitation,  the  partnership  is,  at  one  and  '  In  the  case  of  Sir  Charles  Raymond 

the   same  time,  a  partnership  en  nom  (dted  2  Rose,  255),  a  banker  in  the  city, 

eoUectift  as  to  the  two  or  more  who  are  a  Mr.  Fletcher,  agreed  with  Sir  Charles 

BO  liable,  and  a  partnership  en  conymar^  that  he  should  be  interested  so  far  as  to 
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partnership  agreement,  a  person  filing  a  bill  against  others  as  his  co- 
partners must   give  some   evidence  that   he   has   been  accepted  by 

receive  a  share  of  the  profits  of  the  bus-  thereof,  from  the  partner^  himself  or  at 
iness,  and  which  share  he  had  a  right  to  sheriff's  sale,  oaly  acquire  the  right  to 
draw  out  from  the  firm  of  Raymond  &  compel  an  account  by  the  remaining 
Co.  But  it  was  held,  that  he  was  no  partner ;  they  acquire  no  right  of  con- 
partner  in  that  partnership,  had  no  de-  trol  over  the  property,  nor  any  right  to 
mand  against  it,  had  no  account  in  it,  interfere  with  its  management  except 
and  that  he  must  be  satisfied  with  a  through  the  interposition  of  the  courts, 
share  of  the  profits  arising  and  given  to  McConnell  v.  Hector,  3  B.  &  P.  114  ; 
Sir  Cliarles  Raymond,  So,  where,  upon  Madenville  -  v.  Keener,  8  Watts  <&  S. 
the  dissolution  of  partnership  between  (Penn.)  67;  Mason  v.  Connell,  ante; 
A  and  B,  father  and  son,  it  was  agreed  Kingman  v^  Spurr,  ante;  Murray  v.  Bo- 
tbat,  until  the  son  should  be  provided  gert,  ante.  On  an  execution  against  a 
for,  the  father  should  allow  him  a  third  partner  for  his  separate  debt,  his  undi- 
of  the  profits,  and  the  affairs  of  the  firm  vided  moiety  or  interest  in  all  the 
should  finally  be  adjusted  by  arbitnu  property  of  the  partnership  may  be 
tion ;  and  afterward,  before  any  adjust-  levied  upon  and  sold,  and  when  the 
ment,  the  father  entered  into  a  new  goods  are  so  taken  in  execution,  the 
partnership  with  G ;  Lord  Eldon  held  partnership  in  the  goods  seized  is  at  an 
clearly,  tliat,  until  such  provision  for  B  end,  and  the  vendee  becomes  the  tenant 
and  such  adjustment,  B  was  a  partner  in  common  with  the  other  partner, 
with  A  as  to  a  third  of  his  interest,  but  NichoU  v.  Mumford,  4  Johns,  Ch.  (N.T.) 
not  a  partner  with  A  and  C.  Mason  v.  522  ;  Moodey  v.  Payne,  2  id.  548.  The 
Connell,  1  Whart.  (Penil.)  381;  King,  sale  does  not  transfer  any  part  of  the 
man  v.  Spurr,  7  Pick. (MaBS.)235  ;  Pierce  joint  property  to  the  vendee,  bo  as  to 
V.  Whitley,  37  Ala.  172 ;  Matthewson  entitle  him  to  take  it  from  the  other 
V.  Clark,  6  How.  (U,  S.)'l22;  Murray  partners;  for  that  would  be  to  place  him 
V.  Bogert,  14  Johns,  (N.  Y.)  818 ;  Oris-  in  a  better  situation  than  the  partner 
wold  V.  WaddingtoD,  15  id.  82 ;  Chan,  himself.  But  it  ^ives  him,  properly 
nell  V.  Fassett,  10  Ohio,  166.  speaking,  a  right  in  equity  to  call  for 
The  consent  of  the  parties  being  an  an  account,  and  thus  to  entitle  him- 
essential  element  in  a  contract  of  part-  self  to  the  interest  of  the  partner  in 
nership,  and  the  deUcttis  perwna,  being  Ihe  property,  which,  upon  settlement, 
an  indispensable  incident  thereof,  it  shall  be  ascertained  to  exist.  Mather 
would  seem  to  follow  that  no  person  in*  v.  Smith,  16  Johns.  (N.T.)  106 ;  Shaver  v. 
capable  of  giving  consent,  as  an  infant.  White,  6  Munf,  114;  Murray  v.  Mur- 
married  woman,  etc.,  can  enter  into  Ihe  ray,  5  Johns.  Ch*;  (N.  Y.)70;  Mar- 
relation.  But,  while  a  married  woman,  quand  v.  N.  Y.  Manuf.  Co.,  17  Johns. 
€U  common  law^  is  Incapable  of  becom-  (N.  T.)  525;  Skipp  v.  Harwood,  2 
iog.a  partner,  yet  no  such  disability  ex-  swanst.  586,  n.;  Waters  v.  Taylor,  2 
ists  in  an  infant.    He  mav  be  a  partner,  Ves.  &  B.  299. 

and  be  entitled  to  all  the  benefits  of  the  Nor  do  the  personal  representatives  of 
partnership,  although  not  liable  for  its  a  deceased  partner  succeed  to  his  rights 
losses,  if  he  chooses  to  take  advantage  in  the  firm,  unless  by  express  agree- 
of  his  infancy  and  avoid  the  contract  ment  between  the  representative  and 
when  he  becomes  of  age,  and  notifies  the  other  partners.  Delaney  v.  Dutcher, 
his  disaffirmance  thereof  after  becom-  23  Minn.  873.  Or,  unless  the  partner- 
ing of  age.  Bissell  on  Partnership,  8.  ship  articles  provide  for  such  a  con- 
But,  if  after  becoming  of  age  he  af-  tingency,  in  which  case  the  representa- 
firms  the  partnership,  he  becomes  liable  tives  of  the  deceased  partner  may,  if 
for  all  tiie  debts  of  the  firm  created  they  so  elect,  succeed  to  all  the  rights 
during  his  minority,  to  the  same  extent  and  liabilities  of  a  partner  in  the  con- 
as  though  he  had  been  of  full  age  dur-  cern.  Delaney  v.  Dutcher,  ante;  Loui- 
ing  the  whole  period.  Miller  v.  Sims,  siana  Bank  v.  Kenner,  1  La.  An.  884 ; 
2  Hill  (S.  C.)»  479.  A  stranger  cannot  be  Qratz  v.  Bayard,  11  S.  &  R.  (Penn.)  41 ; 
introduced  into  a  firm  without  the  con-  Cutler  v.  Cochran,  13  La.  484;  Frank- 
sent  of  all  the  partners,  unless  the  part-  lin  v.  Robinson,  1  Johns.  Ch.  (N.  Y.)  157 ; 
nership  articles  provide  for  such  a  con-  Scholfield  v.  Eichelberger,  7  Pet.  (U.  S.) 
tingency.  Therefore,  a  creditor  of  one  586.  And  where  a  continuance  of  the 
partner  levying  upon  and  selling  his  partnership  is  so  provided  for.  unless 
entire  interest  m  the  firm  or  a  purcnaser  the  representatives  of  the  deceased  part- 
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them  as  a  partner.*  Thus,  in  an  Illinois  ease'  two  persons  parchased 
a  mill  and  hoase^  which  they  commenced  to  remove^  but  before  the 
removal  was  completed  one  of  them  died.  It  was  held  that  the  mere 
declaration  of  the  deceased  that  they  had  bought  the  house  in  part- 
nership did  not^  of  itself,  afford  satisfactory  evidence  of  the  existence 
of  a  partnership  in  fact,  as  his  declaration  was  perfectly  consistent 
with  a  mere  tenancy  in  common,  and  that,  in  the  absence  of  other 
evidence,  a  partnership  would  not  be  established. 

Sqiiity  will  not  compel  the  admission  of  a  stranger  to  the  firm. 

Sec.  7.  Nor  will  a  court  of  equity  supply  any  apparent  defect  in  a 
partnership  agreement,  in  order  to  defeat  or  qualify  this  principle. 
By  articles  between  A  and  B,  it  was  agreed  that  A  should  take  B  into 
partnership  for  nine  years,  if  B  should  so  long  live  ;  but  if  he  lived  to 
the  end  of  the  nine  years,  the  partnership  should  continue  for  any 
further  time  not  exceeding  twenty-one  years,  as  B  should  desire,  on 
giving  notice  to  continue  it.  It  was  provided  that,  notwithstanding 
the  death  of  A,  it  should  be  carried  on  by  his  representatives ;  and 
that,  even  if  B  should  give  that  notice,  he  should  not  have  it  in  his 
option  to  pay  off  the  representatives  of  A  and  carry  it  on  himself,  but 
with  them.  A  and  B  having  both  died,  a  bill  was  filed  by  the  widow 
and  representatives  of  B  against  the  representatives  of  A  for  an  ac- 
count, and  for  liberty  to  carry  on  the  trade  with  the  defendants;  and 
it  was  contended,  on  behalf  of  the  plaintiffs,  that  the  provision  which 
had  been  made  for  the  representatives  of  one  party,  negatived  the  idea 
that  the  parties  intended  that  this  should  be  a  general  partnership, 
subject  to  the  ordinary  consequences  of  dissolution;  and,  therefore, 
in  the  absence  of  any  express  provision  for  the  representatives  of  the 
other  party,  the  provision  which  had  been  made  ought  to  be  consid- 
ered mutual.  But  the  Master  of  the  Bolls  held,  that,  on  the  face  of 
the  articles,  the  plaintiff  was  not  entitled  to  a  decree  to  carry  on  the 
partnership.  And  he  added  that,  on  general  principles,  it  would  be 
of  ill  copsequence  to  say,  that,  in  articles  of  partnership  in  trade, 
where  no  provision  for  the  death  of  either  is  made,  they  might  sub- 
sist for  the  benefit  of  an  executor,  who  may  not  have  skill  therein.* 

BzeontoxB  or  representatives  of  deceased  partners,  rightiT  oL 

Sec.  8.  It  appears,  therefore,  that  the  delectus  personw,  as  it  is 

ner  express  their  dissent,  a  continuation  *  Bray  v.  Fromont,  6  Madd.  5.       See 

of  tlie  partnership  will  be  presumed.  Brown  v.  De  Tastet,  Jac.  284. 

Alaop  V.  Mather,  8  Conn.  587 ;  Louisiana  *  Gregory  v.  Martin,  78  III.  88. 

Bank  v.  Kenner,  ante.  '  Pearce  ▼.  Chamberlain,  2  Ves.  88. 
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called,  is  so  essontially  necessary  to  the  constitution  of  a  partner- 
ship, that  eTcn  the  executors  and  representatives  of  partners  them- 
selves do  not,  in  their  capacity  of  executors  or  representatives, 
succeed  to  the  state  and  condition  of  partners.*  The  civilians  carried 
this  doctrine  so  far,  as  not  to  permit  it  to  be  stipulated  that  the  heirs 
or  executors  of  partners  should  themselves  be  partners,*  But,  in  this 
respect,  our  law  is  otherwise. 

When  one  who  is  not  a  partner  in  feict  may  be  charged  aa  such. 

Sec.  9.  A  person,  though  he  be  not  accepted  or  known  as  a  partner 

'                ■  <          ■■                » 

'  3  Ves.  34.  performaDce  of  the  provision,  Freeman 

No  stranger  can  be  introduced  Into  v.  Smith,  2  Wall.  (U.  S.)  160;  although 

tlie  firm,  without  the  consent  of  all  the  generally,  a  court  of  equity  will  not 

partners.     Putnam  v.  Wise,  1  Hill  (N.  compel  a  specific  performance  of  a  con- 

Y.).  284 ;  Kingman  y.   Spurr,  7  Pick,  tract  for  a  partnership,  but  leaves  the 

(Mass.)  235 ;  Murray  v.  Bogert,  14  Johns,  party  to  their  remedy  at  law ;   Shefileld 

(N.  Y.)  318;  Gilmore  v.  Black,  U  Me.  Ga8Co.v.Hitrrison.l7Beav.294;  Hercyv. 

488  ;  Griswold  v.  Waddington,  15  Johns.  Birch^O  Vea.  f);  Maxwell  v.  Tlie  Port  Ten- 

(N.  T.)82   MatthewBon  V.  Clark, 6 How.  ant  Co.,  24  Beav. 495;  as  such  a  decree 

^.   S.)  122 ;  Maddewell  y.  Keever,  8  W.  would  generally  be  fruitless,  besides  be- 

6  S.  (Penn.)  63 ;  Marquand  v.  N.  Y.  ing  impolitic.  In  a  comparatively  recent 
Manf.  Co.,  17  Johns.  (N.  Y.).625;  Mc  English  case  (Stocker  v.  W^idderbum,  3 
Connell  v.  Hector.  8  B.  &  P.  1 13 ;  Pearce  K.  &  J.  393)  the  plaintiff  obtained  a  patent 
V.  Chamberlain,  2  Ves.,  Sr.,  83.  But  as-  and  it  was  agreed  between  him  and  the 
sent  may  be  implied  from  the  ctcUi  of  the  defendants  that  a  company  should  be 
parties,  Pierce  v.  Whittey,  30  Ala.  172 ;  formed  by  them  for  the  purpose  of 
Mason  y.  Connell,  1  Whart. (Penn.)  381;  working  the  patent.  For  certain  rea- 
and,  although  by  the  civil  law  a  pror  sons  the  defendant  refused  to  carry  out 
vision  in  the  contract  lt«elf,  for  the  sub-  the  agreement.  To  a  bill  brought  to 
stitutioQ  of  new  partners,  is  held* void,  compel  a  specific  performance  the  de- 
yet,  by  the  common  law,  such  a  pro-  fendauts  demurred,  and  the  court  sus- 
vlsion  is  valid.  Kingman  v.  Spurr,  tained  the  demurrer  upon  the  ground 
an<e;  Cochran  V.  Perry,8W.&;S,  (Penn.)  that,  under  the  circumstances,  it  had 
262.  not  the  power  to  compel  complete  per- 

By  the  common  law  a  provision  In  the  formance  on  both  sides.     The  party's 

articles  of  partnership,  for  the  continu-  redress  in  such  a  case  will  generally  be 

ance  of  the  rights  of  partnership  in  the  ample  at  law.     But,  where  parties  have 

representatives  of  a  deceased  partner,  agreed  to  execute  articles  oi  agreement, 

for  their   benefit,    is    not    questioned ;  for  a  partnership  for  a  term,  and  have 

and  It  has  been  expressly  sustained.    8  actually  entered  upon  a  joint  adventure 

Kent's  Comm.  (1840)  p.  56 ;  1  Swans,  under  the  agreement.  If  any  of  the  par- 

514,  in    note ;  Pearn  v.  Chamberlain,  2  ties  afterward    refuse  to  execute  the 

Ves.   33 ;  Balman  v.  Shore,  9  id.  5()0 ;  agreement,  specific  performance  in  tluit 

Warner  v.  Cunningham,  3  Dow*s  Part,  respect  will  be  decreed.     Edwards  v. 

Cas.   76;    Gow.  on  Part.   76,  271.     A  Curling,  8  Beav.  129;  Stocker  v.  Wld- 

partnershlp    may  be    continued,   If   it  derbum,  ante;  Buxton  v.  Lister,  8  Atk. 

be  made  a  condition  at  the  formation  885 ;  Wilkinson  v.  Torklngton,  2  You.  & 

between  the  survivors  and  the   repre-  C.  726.  While  a  new  member  cannot  be' 

sentatives   of   the    deceased    partner ;  admitted  into  a  firm  without  the  consent 

Scholefield  v.  Eichelberger,  7  Pet.  586;  of  all  the  members,  yet,  a  person  who 

Franklin  v.  Robinson,  1  Johns.  Ch.  (N.  in  any  manner  has  become  possessed  of 

Y.)157;  Bradford  v.Kemperley,  8  Johns,  the  interest  of  one  partner  in  the  firm, 

431 ;  Norris  v.  Ogden's  Heirs,  11  Mart,  may,  after  the  partnership  has  expired, 

Louis.  Rep.  455  ;  Stevenson  v.  Shields,  resort  to  a  court  of  equity  to  compel  an 

7  id.  435;  Cutler  v.  Cochran,  13  id.  484;  accounting,  and  for  the  payment  of  his 
Louisiana  Bank  v.  Kenner,  1  Id.  884.  share  of  the  profits.  Matthewson  y. 
and  an  action  lies  for  its  breach,    Byrd  Clark.  6  How.  (U.  S.)  122. 

V.  Fox,  8  Mo.  574 ;  and  in  certain  cases  *  Domat,  lib.  1,  tit.  8,  s.  2.    See  note  1, 

a  court  of  equity  might  decree  a  specific  ante. 


20  FOEMATION  OP  THE  CONTRACT. 

by  the  members  of  a  firm  generally,  may,  to  some  purposes,  at  least 
to  purposes  of  detriment  to  himself,  become  a  partner  by  means  of 
an  agreement  with  individual  members,  under  which  the  latter  are 
constituted  his  trustees,  as,  where  he  is  represented  in  the  firm  by 
another  person.  Thus,  in  Goddard  y.  Hodges,'  the  plaintiff,  as  so- 
licitor to  an  undertaking  for  building  a  bridge  over  the  Thames, 
brought  his  action  against  the  chaiiman  of  the  company  to  recover 
the  amount  of  advertisements  and  the  expenses  of  a  journey  for  fur- 
therance of  the  undertaking.  The  defense  was,  that  the  plaintiff  was 
a  partner  in  the  undertaking;  he  having  prevailed  upon  a  person  of 
the  name  of  Fall  to  allow  him  to  take  ten  shares  in  Fall's  name.  It 
appeared  that  the  plaintiff  told  Fall  that,  as  solicitor  of  the  company, 
he  could  not  take  shares  himself,  but  that,  if  Fall  would  allow  him  to 
use  his  name,  he  would  pay  the  deposit  and  every  thing  required. 
Fall  consented  to  this,  and,  in  consequence  of  this  agreement,  regis- 
tered his  name  as  a  shareholder,  and  the  plaintiff  afterward  brought 
him  a  receipt  for  ten  shares,  for  which  Fall  was  never  called  upon  to 
pay  any  thing.  It  appeared,  also,  that  £200  had  been  paid  on  account 
of  these  shares.  Upon  this  evidence,  the  Court  of  Exchequer  directed 
the  plaintiff  to  be  nonsuited ;  Lord  Lyndhurst,  C.  B.,  and  Bayley,  B., 
both  considering  him  as  a  partner  in  the  undertaking,  independently 
of  the  question  of  fraud  in  his  taking  the  benefit  of  these  shares  con- 
traiy  to  the  rules.  Lord  Lyndhurst  said  that  the  plaintiff  stood  in 
the  situation  of  being  liable  for  the  debts  of  the  concern;  that  the 
claim  here  was  for  a  debt  against  the  company,  and  that,  therefore, 
on  the  ordinary  principle,  that  one  partner  cannot  recover  against 
another  at  law,  because  he  would  be  liable  to  contribute,  the  plaintiff 
must  fail  in  the  action;  that  Fall  was  a  mere  agent,  and  the  case  was 
really  the  same  as  if  Ooddard's  name  was  actually  in  the  books  of  the 
company  as  a  member.  And  Bayley,  B.,  said  that,  though  the  plain- 
tiff did  not  think  fit  to  be  entered  in  the  books  of  the  company  as  an 
ostensible  partner,  the  question  was,  whether  he  was  not  a  real  partner. 
'The  shares  were  taken  in  Fall's  name,  but  Goddard  paid  all  the  calls. 
Then,  as  between  Fall  and  Goddard  who  would  be  entitled  to  any 
benefit?  Would  not  every  thing  received  by  Fall  on  such  shares  be 
received  by  him  to  Goddard's  use?  If  a  loss  happened,  ought  Fall, 
as  between  him  and  Goddard,  to  contribute  to  bear  it?  It  would  be 
most  unjust  if  he  were.    The  substance  of  the  case  was  that  Fall 


» 1  Cromp.  &  M.  88 ;  8  Tyr.  200. 
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should  be  the  nominal,  and  Goddard  the  real  partner;  but  that  was 
the  same,  as  far  as  related  to  all  other  persons^  as  if  the  plaintiff  had 
been  the  ostensible  partner.  The  concealing  that  he  was  the  real 
partner  could  make  no  difference  either  in  justice  or  in  law. 

But^  with  great  deference  to  the  opinions  of  the  very  learned  judges 
by  whom  this  case  was  decided,  it  is  difficult  to  reconcile  this  decision 
with  all  the  principles  on  which  the  contract  of  partnership  is  founded. 
The  assumption,  that  Ooddard  was  the  real  partner  in  these  shares, 
appears  to  be  far  too  strong.    It  is  true  that,  by  his  agreement  with 
Fall,  he  was  entitled  to  the  benefit  of  the  profits  of  the  shares  standing 
in  Fall's  name,  but  there  were  many  other  substantial  rights  as  a 
partner  which  he  could  not  acquire  by  such  agreement^  and,  if  so,  it 
was  foreign  to  the  question  in  this  action  to  advert  to  the  equities 
subsisting  between  him  and  Fall.    In  truth,  there  seems  to  have  been 
no  substantial  distinction  between  this  agreement,  and  that  where  a 
person  contracts  with  one  of  several  partners  to  share  in  that  part- 
ner's profits — a  contract  which  it  is  clear  does  not  render  the  person 
so  contracting  a  partner  in  the  concern.      There  might,  no  doubt,  be 
equitable  reasons  why  the  plaintiff  in  his  character  of  solicitor  ought 
not  to  have  entered  into  the  agreement  in  question,  but  those  reasons 
would  be  equally  cogent  whether  the  agreement  i*endered  him  a  part- 
ner or  not.  * 
Nnmber  ofpnrtiMinu 

Sec.  10.  There  is  no  restriction  as  to  the  number  of  persons  who  may 
carry  on  business  in  copartnership,'  and  whether  the  number  is  great 
or  small,  they  are  liable  to  all  the  laws  affecting  private  partnership. 

Who  may  he  partners. 

Sec.  11.  Any  person  of  sound  mind,  and  not  under  any  legal  re- 
straint, may  enter  into  a  contract  of  partnership.  It  is  clear,  how- 
ever, that,  if  a  person  signing  a  partnership  agreement  were,  at  the 
time,  in  a  state  of  intoxication,  evidence  of  this  fact  would  be  admis- 
sible to  avoid  the  agreement;  for,  m  the  words  of  Lord  Ellenborough, 
such  a  person  has  no  agreeing  mind.* 

>  In  Manning  v.  Oaaharie,  27  Ind.  399,  Kramer   v.  Arthurs,  7    Peiin.  St.  106  ; 

it  was  held  that  the  mere  fact  that  per-  Skinner  v.  Dayton,  19  Johns.  (N.  Y.)  618 ; 

sons  joined  as  the  parchasers  of  goods  Dennis  v.  Kennedy,  19  Barb.  (N.  Y.) 

were  organized  as  a  joint-stock  company,  617;    Townsend  v.  Gowey,  19  Wend, 

did  not,  unless  they  were  incorporated,  (N.  Y.)  424 ;  Wells  v.  Gates,  18  Barb, 

strip  them  of  the  character  of  partners,  (N.  Y.)  664 ;  Cross  v.  Jackson,  5  Hill 

and  that,  although  a  large  firm,  they  (N.  Y.),  478. 

would  mainly  be  subject  to  the  rules  *  Pitt  v.  Smith,  8  Camp.  88 ;  and  see 

and  regulations  governing  that  relation.  Fenton  v.  Holloway,  1  Stark.  126;  Light- 

Boisegard  y.  Wall,  1  S.  &  M.  (Miss.)  404 ;  foot  y.  Heron,  8  You.  &  Col.  686. 
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InianUu 

Sec.  12.  An  infant  may  enter  into  a  contract  of  partnership,  as  into 
any  other  trading  contract  wliich  may  possibly  turn  out  to  be  for  his 
benefit.  And  this  contract  may  be  avoided  by  him,  upon  coming  of 
age,  though  the  person  with  whom  he  con  tracts  .will  be  bound  by  all 
the  consequences.^  It  seems  to  follow  from  this  doctrine  that  a  father 
may  place  out  his  infant  son  as  a  partner,  without  incurring  any  re- 
sponsibility as*  a  partner  himself,  provided  he  himself  receives  no 
advantage  or  emolument  from  the  connection,  and  is  not  in  there  ceipt 
of  any  of  the  profits  in  trust  for  his  son.  In  a  case  before  the  Court 
of  King's  Bench  in  Dublin,  it  appeared  that  A  B,  on  the  formation 
of  a  partnership,  invested  a  sum  of  money  in  the  firm  for  his  infant 
son;  and  it  was  stipulated,  in  a  letter  written  by  the  other  partners  of 
the  house,  that  they  should  correctly  account  with  A  B,  as  the 
trustee  of  his  son,  for  one-third  profit  of  his  son's  capital,  or  any  loss 
that  might  accrue,  and  should  be  governed  and  directed  by  his  advice 
in  all  matters  relative  to  the  business.  It  was  held,  that  this  letter 
did  not  constitute  A  B  a  partner,  the  jury  having  found  that  the 
money  was  not  invested  by  A  B  for  his  own  benefit,  and  that  he  had 
not  reserved  to  himself  the  power  of  drawing  out  the  principal  or 
profits  as  trustee  for  his  son.'  At  the  trial  of  this  case,  at  JVtsi  Prius, 
Burfon,  J.,  directed  the  jury  that,  if  a  person  deposit  £1,000  in  a 
partnership  concern  as  a  capital  for  an  infant  son,  and  reserve  no 
power  over  either  it  or  the  profits,  he  does  npt  thereby  make  himself 
liable  as  a  partner;  otherwise,  if  he  embark  it  in  his  son's  name,  re- 
serving to  himself  a  power  of  drawing  profits  or  calling  the  partners 

: J 

>  Holt  V.  Ward,  Str.  939 ;  Warwick  v.  Kitchen  v.  Le«,ll  Paige's  Ch.  (N.Y.)  108. 

Brace,  2  M.  &  S.  205.     Bat  see  po$t,  If  a  minor  retires  from  a  firm  before 

Book  4,  chap.  1,  art.  3.  he  becomes  of  age,  and  after  becoming 

An  infant  may  be  a  partner,  though  of  age  he  takes  no  profits  and  does  not 

indebted  and  insolvent ;  his  father  may  concur  in  carrying  on  the  business,  he 

release  to  him  all  claim  tQ  his  services,  cannot  be  said  to  have  ratified  his  pre- 

and  this  may  be  inferred  from  the  fact  vious   contracts,    because    he    has    not 

of  his   becoming   a  partner.    Penn  v.  expressly  disaffirmed  them.      Dana  v. 

Whitehead,  17  Gratt.  (Va.)  503  ;  Goode  Stearns,  3  Cush.  (Mass.)  373.     Where  a 

V.  Harrison,  5  B.  &  Aid.  159  ;  Holmes  v.  minor  entered  into  a  partnership  with  a 

Blagg,  1  Moore,  446;  Jonau  v.  Fellows,  person  of  full  age,  which  was  dissolved 

2  Rob.  (Va.)  518.  before  the  person  became  of  age,  and. 

In  Kemp  v.  Cook,  18  Md.  188,  it  was  upon  the  dissolution,  assigned  all  his 
held  a  fraud  for  an  infant  to  become  a  interest  in  the  concern  to  his  copartner 
partner,  for,  by  so  doing,  he  holds  him-  for  a  certain  sum,  for  which  the  co- 
self  out  to  the  world  as  of  full  age.  partner  gave  his  note  together  with  a 

Where  an  infant  becomes  a  partner,  mortgage  on  the  stock,  it  was  held  that 
if  he  disaffirms  the  contracts,  he  must  the  mortgage  was  valid  as  to  goods  pur- 
give  up  the  property  or  pay  the  debts,  chased  after  the  date  of  the  mortgage. 
He  cannot  be  permitted  to  retain  the  Barnard  v.  Eaton,  2  Gush.  (Mass.)  302. 
property  and  repudiate    his  contracts.        *  Barklie  v.  Scott,  1  Hods.  &  Bro.  83. 
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to  account,  or  having  the  profits  paid  to  him  as  a  trustee,  although  he 
may  be  liable  afterward  to  account  for  them. 

AUen  friendB. 

SsG.  13.  As  an  ali€9i  ami  may  be  a  trader,  and  sue  in  personal  actions/ 
it  follows  that  he  may  be,  to  all  intents  and  purposes,  a  partner.  But 
a  person  domiciled  in  a  foreign  country  at  war  with  this  coun- 
try,^ and  d  fortiori,  an  alien  enemy,  cannot  bo  a  partner — at  least, 
he  cannot  sue  in  this  country  for  a  debt  due  to  the  firm.  "  The 
reason,"  said  Booko,  J.,  ''of  the  disability  of  a  person  resident  in  an 
enemy's  country  is,  that  the  fruits  of  the  action  may  not  be  remitted 
to  a  hostile  country,  and  bo  furnish  resources  against  this  country.* 

>  Co.  Litt.  129,  b.  1  Paine'8  C.  C.  166,  is  difficult  to  recon- 

'M'CoDnell  v.  Hector,  8  B.  &  P.  113  ;  cile  with  tlie  authorities;  but  even  that 

and  see  Albretcht  v.  Susman,  2  Ves.  &  case  contains  special  circumstances  not 

B.  328 ;  O'Mealey  ▼.  Wilson,  1  Camp,  existing  in  the  present'  case.    The  bill, 

488,  and  the  cases  mentioned  in  the  in  that  case,  was  drawn  liere  by  a  citizen 

note.  of  the  United  States  against  funds  which 

A  partnership  existing  between  dtizens  he  had  in  England,  and  was  indorsed  to 
of  different  nations  is  dissolved  immedi-  the  United  States  government,  and 
ately  upon  the  breaking  out  of  a  war  be-  prosecuted  in  its.  name  and  behalf, 
tween  such  nations  (Griswold  v.  Wad-  The  argument,  that  the  effect  of  draw- 
dington,16  Johns.  (N.  Y.)  438  ;  The  Will-  ing  the  bill  in  the  present  case  was  to 
iam  Bayley ,  5  Wall.  [U.  S.]  877),  as  all  com-  remove  the  plaintiflrs  funds  from  Geor- 
merciai  intercourse  with  the  inhabitants  gia  to  New  York;  and  that,  therefore, 
of  the  enemy's  territory  is  unlawful  the  contract  was  not  within  the  spirit 
during  war.  Woods  v .  Wilder,  48  N.  of  the  prohibition,  cannot  be  maintained. 
Y.  1&;  8  Am.  Rep.  684;  Mrs.  Alex-  Even  if  the  transaction  had  the  effect 
ander's  Cotton,  2  Wall.  (U.  S.)  414 ;  elaimed,  yet,  if  not  licensed  by  our  gov- 
White  V.  Bromley,  ^  How.  (U.  S.)  249 ;  ernment,  it  would  come  within  the 
Scholfield  V.  Eichelberger,  7Pet.  (U.S.)  general  prohibition.  Nations  at  war 
586  adhere  to  these  interdictions  for  reasons 

The  rule  with  its  exceptions  was  well  of  general  policy,  although  in  special 

stated   by    Rapallo,   J.,  in   Woods    v.  cases  they  may  recoil  upon  themselves. 

Wilder,   ante.        He   said,  "  The  rule  In  the  Prize   Cases,  one  item  of   the 

prohibiting  contracts  with  the  enemy  property  in  dispute  was  restored  to  the 

during  war  is  applicable  to  the  draw-  complainant,  not  merely  on  the  ground 

ing   and    negotiatiuff  of   bills,  of    ex-  that  it  was  the  property  of  a  loyal  citi- 

change  between  subjects  of  the  powers  zen  which  he  was  attempting  to  with- 

at  war.     Wheat.  Int.  Law,  g  817 ;  Story  draw  from  the  enemy*s   country,  but, 

on  Cont.  (4th  ed.),   §  608  ;  Willi  son  v.  on  the  additional  ground,  that  an  order 

Patterson    and  others,    7  Taunt.  439.  of  the  secretary  of  the  navy  permitted 

Chancellor    Kent    (1  Kent's    Com.  67)  such  withdrawal.     But  in  the  case  of 

states  that  the  drawing  of  a  bill  of  ex-  the  U.  S.  v.  Qrassmayer,  9  Wall.  75,  G., 

change  by  an  alien  enemy  on  a  subject  a  creditor  in  New  York,  directed  E.,  his 

of  the  adverse  country  is  an  illegal  and  debtor  in  Georgia,  to  invest  the  amount 

void  contract,  because  it  is  a  communi-  of  the  debt  in  cotton  and  hold  it  for  him, 

cation  and  contract  with  the  enemy.  which  was  done.    The  cotton  was  stored 

Some    exceptions    to    this    rule  are  in  Georgia  as  the  property  of  G.,  and 

stated,  in  the  books,  to  be  allowed  by  was  seized  by  the  United  States,  and  the 

reason  of   the  necessity   of   the  case,  proceeds  were  claimed  by  G.  under  the 

These  are  bills  drawn  for  ransom,  and  captured  and  abandoned  property  act  of 

bills  drawn  by  a  citizen  in  the  enemy's  1868.    But  the  court  held  that,  as  G . 

country  on  his  own  country,  to  provide  was  prohibited   during  the  war  from 

him  with  necessary  means  of   subsist-  having  anv  dealings  with  his  debtor,  it 

ence.     The  case  of  U.  8.  v.  Barker,  re-  followed  that  nothing  which  either  or 

ferred  to  by  the  appellant's  counsel  in  both  of  them  did  could  have  the  effect 
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But  a  person  is  not  disqualified  from  suing  or  taking  out  a  commission 
of  bankruptcy,  as  a  partner,  although  he  be  resident  in  an  enemy's 
country,  if  he  do  not  trade  there,'  or  if  he  be  resident  there  for  the- 
purposes  of  trade,  licensed  by  the  government  of  this  country — as,  for 
instance,  if  he  be  resident  for  the  purpose  of  receiving  payments  for 
licensed  consignments.' 

Bffanridd  womexu  * 

Sec.  14.  A  feme  covert  cannot  sustain  the  character  of  partner,  be- 
cause she  is  legally  incapable  of  entering  into  the  contract  of  partner- 
ship; and  although  married  women  are,  not  tinfrequently^  entitled  to 
shares  in  banking-^houses  and  other  mercantile  concerns,  under  posi- 
tive covenants,  yet,  where  this  happens,  their  husbands  are  entitled  to 
such  shares,  and  become  partners  in  their  stead.*  But  it  should  seem 
that,  by  the  custom  of  London,  z,feme  covert  trading  separately  from 
her  husband  may  be  a  partner.  ^  But  of  this,  more  hereafter.  In  many 
of  the  States  of  this  country,  by  statute,  the  rights  and  powers  of 
married  women  are  essentially  extended  and  enlarged,  and  in  very 
many  of  them,  she  may  become  a  partner  in  trade  or  transact  any 
business  upon  her  own  account,  with  her  own  separate  estate.  So, 
even  at  common  law,  where  the  husband  was  an  alien,  and  had  never 
resided  in  the  country,  the  wife  might  act  as  a  feme  sole,*  and  the 
same  rule  has  been  adopted  in  this  country,  where  the  husband  had 
never  been  in  the  State.*  And  the  rule  in  some'of  the  States  has 
been  extended  so  that  an  abandonment  of  the  wife  by  the  husband, 

to  vest  in  G.  the  title  to  tlie  cotton  in  Com.  67 ;  Griswold  v.  Waddington,  10 

qaestioii.     The  reasons  for  making  an  Johns.  438 ;  and  tliis  oonAequence  was 

exception    in    that    case  were     much  held  to  ensue  from  the  civil  war  of  1861. 

stronger  than  in  this.    There,  the  cotton  The  WUliam  Bagaley,  5  Wall.  377,  407. 

was  withdrawn  from  the  use  of  the  '  Roberts  v.  Hardv,  3  M.  &  S.  533. 

enemy,  and  locked  up  in  store  for  the  '  Ex  parto  Baglehole,  18  Ves.  525 ;  1 

benefit  of  the  northern  creditor;  but  in  Rose,  271. 

the  present  case  the  dealings  did  not,  in  ^  Penn  v.  Whitohead,  17  Gcatt.  (Va.) 
fact,  effect  any  cliange  in  the  position  of  501 ;  Everett  v.  Watts,  10  Paige's  Ch. 
the  fund,  which  was  advantageous  to  (N.  Y.)  84;  Williams  v.  Butler,  85  111. 
our  government ;  it  merely  transferred  550.  But  in  the  States  where  the  mat- 
its  custody  from  the  bank  to  Wheaton,  ter  rests  upon  the  common  law,  e vi- 
and gave  him  the  full  power  of  disposal  dence  that  one  of  the  persons  songht  to 
over  it.  The  draft  being  illegal  and  void,  be  charged  as  a  partner  is  a  married 
no  action  could  lie  against  an v  of  the  par-  woman  will  defeat  the  action.  Brown 
ties  to  it ;  but  there  are  otner  reasons  v.  Jewett,  18  N.  H.  230. 
applicable  to  the  defendants.  Wilder  *  Kay  v.  Pienne,  3  Camp.  123  ;  Dunly 
and  Beers,  which  clearly  exonerato  y.  Mazarine,  1  Salk.  116. 
them.  All commerdal partnerships,  exist*  "  McArthur  v.  Bloom,  2  Duer  (N.  Y.), 
ing  between  subjects  of  the  two  parties  151 ;  Abbott  v.  Bayley,  6  Pick.  (Mass.) 
prior  to  the  war,  are  dissolved  by  the  89 ;  Gregory  v.  Paul,  ISMass.  81 ;  Boyce 
mere  act  And  force  of  the  war  itself,  v.  Owen,  1  Hill  (S.  C),  8;  Robinson  ▼. 
Story  on  Cont.  (4th  ed.),  §  609;  1  Kent's  Reynolds,  1  Aik.  (Vt.)  174. 
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with  an  intent  not  to  live  with  her  again  in  the  marital  relations, 
has  been  held  equivalent  to  an  abjuration  of  the  realm  so  far  as  a 
I'estoration  of  the  rights  of  the  wife  as  a  feme  sole  are  concerned.  And 
when  a  divorce  a  mensa  et  ihoro  is  obtained,  it  would  doubtless  bo 
amply  sufficient'  But  a  mere  temporary  absence  of  the  husband 
does  not  confer  upon  her  such  a  right.'  In  equity  in  some  of  the 
States  the  separate  estate  of  a  married  woman  has  been  treated  as 
subject  to  her  own  disposition,  and  to  the  extent  of  its  use  by  her  she 
is  treated  as  a  feme  sole*  and  such  also  is  the  rule  in  England/  but 
in  most  of  the  States  she  has  no  power  over  her  separate  estate,  except 
such  as  is  made  an  incident  thereof  by  the  instrument  conferring  it 
upon  her.* 

Oorponitioiii  may  bo  partnen  with  other  ooxx>omtioiui  or  Indivldiuds. 

Sec.  16.  At  common  law,  one  corporation  was  held  competent  to  be- 
come a  member  with  another,*  and  upon  principle  there  would  seem  to 
be  no  question  but  that  it  may  be  a  partner  with  another  corporation  ^ 
or  with  an  individual'  in  any  purpose  connected  with  or  incident  to  its 
business.  Whether  it  can  become  a  partner,  and  assume  all  the  rights 
and  liabilities  as  such  in  a  matter  foreign  to  the  business  and  pur- 
poses for  which  it  was  established,  is  perhaps  questionable,  but  it  is 
believed  that,  whatever  might  be  the  rule  as  to  the  rights  of  the  cor- 
poration in  such  a  firm,  it  might  render  itself  liable  as  a  partner  to 
those  who  dealt  with  the  firm  in  ignorance  of  the  scope  and  extent  of 
its  corporate  rights  and  powers. 

Oapltal. 

Sec.  16.  The  parties  must  join  together  their  moneys  (ioods,  labor 
or  skilly  for  the  purposes  of  trade.      One  partner,  therefore,  may 

bring  into  the  trade  money,  another  goods,  and  a  third  labor  or  skill, 

* 

'Pierce  v.  Bamham,  4  Met.  (Mass.)  country,  married  women  are  invested 

808;  Knebes   v.  CQradj,  28  Ala.  72C  ;  with  the  riglits  of  a  feme  sole  in  many 

Khea  v.  Rhenner,  1  Pet^(lJ.  8.)  105 ;  Love  respects,  and  permitted  to  transact  basi- 

▼.  Moynehan,  16  111.  277 ;  Chauyiere  y.  ness  in  their  own  name  and  on  their 

Fliege,  6  La.  An.  56 ;  Beane  y.  Morgan,  own   account,   and  in  all    such  cases 

4  McGord  (8.  C),  148  ;  Cosio  v.  De  Ber-  they  may  become  partners  in  trade  and 

nales,  Ryan  &   Moody,  102 ;  1  Carr.  &  assume  liabilities  as  such. 
Payne,  266 ;  Qow  on  Partn.  2.  » 8illard  v.  Turner,  16  B.  Mon.  (Ky .) 

*  Concord  y.Billi8,10  Cush.  (Mass.)  276;  874 ;  Choteau  v.  Merry,  8  Mo.  254. 
Bobinson  y.  Reynolds,  1  Aik.  (Vt.)  174.        *  Grant  on  Corporations,  5. 

•Eyerett  y.  Watts,  10  Paige's  Ch.  (N.  » Dal  ton  City  Co.  y.  Dalton  Mfg.  Coi 

TO  82;  Noyea  y.  Blakeman,  3  Sandf.  83aa.243. 

(N.  Y.)  58.  *  Holmes  y.  Old  Colony  R.  R.  Co. ,  5 

*  Bulpin  y.  Clark,  17  Ves.  865 ;  Bohun,  Gray  (Mass.),  58 ;  Allen  y.  Woonsocket, 
Priy.  Lond.  187;  Beard  v.  Webb,  2  B.  Co.,  11  R.  I.  288, 

&   P.  d8.    In   seyeral   states    of   this 
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and  they  will  thenceforth  be  partners  as  between  themselves^  provided 
they  share  proportionally  the  profit  and  loss  of  the  concem.' 

In  Peacock  v.  Peacock/  a  father  took  his  son  into  business  with 
him  as  a  partner;  and  it  was  agreed  that  the  son  should  be  entitled  to 
a  moiety  of  the  profits,  although  he  contributed  neither  money  nor 
effects,  but  only  his  personal  labor.  There  was  no  question  as  to  this 
being  a  partnership  between  the  parties,  and  that  the  son  might  file  a 
bill  against  the  father,  praying  for  a  dissolution,  an  account  of  profits 
and  a  receiver  of  the  outstanding  estate.  And  in  a  subsequent  case  it 
was  held,  that  where,  by  agreement,  persons  have  a  joint  interest  of 
the  same  nature  in  a  particular  adventtire,  they  are  partners  inter  sb 
although  some  may  contribute  money  and  others  labor.  ^'  Such  a 
partnership,"  observed  Abbott,  C.  J.,  "  may  well  exist,  although  the 
whole  price  is,  in  the  first  instance,  advanced  by  one  party,  the  other 

1  Any  contribution  in  tbe  shape  of  Dob  ▼.  Halsej,  10  Johns.  (N.  Y.)  84. 
capital  or  labor,  or  any  beneficial  act  is  See  Dix  v.  Otis,  5  Pick.  (Mass,)  88. 
a  sufficient  consideration  for  a  partner-  Four  tenants  in  common  of  a  paper 
ship.  The  Herkimer,  Stewart's  Adm.  millagreed.  for  the  management  of  their 
Rep.  23;  Chipman  v.  Wilson.  1  Rob.  (Va.)  business,  that  they  should  each  receive  a 
267 ;  Perry  v.  Butt,  14  Ga.  699  ;  Greg-  fixed  compensation  for  attending  to  par- 
ory  V.  Dodge,  14  Wend.  (N.Y.)  593;  Sol-  ticular  parts  of  the  business.  It  was  held 
Oman  v.  SoToman,  2  Ga.  18;  Fail  v.  Mc-  to  be  a  partnership  in  the  business  of 
Rae,  36  Ala.  61 ;  Somerby  v.  Buntin,118  making  and  vending  paper.  8  Me.  170. 
Mass.  279 ;  Pettee  v.  Anderson,  114  Cases  of  stase  proprietors,  where  each 
Mass.  114.  In  Dale  v.  Hamilton,  5  Hare,  was  to  furnish  his  own  stage  and  horses 
893,  Vice  Chancellor  Wigram  very  aptly  for  a  particular  section,  etc.,  the  profits 
observed :  **  If  one  man  has  skill,  and  of  the  whole  line  to  be  divided,  propor^ 
wants  capital  to  make  that  skill  availa-  tionably,  between  them.  Cobb  v.  Ab- 
ble,  and  another  has  capital,  and  wants  bot,  14  Pick.  (Mass.)  289 ;  Bostwick  v. 
skill,  it  is  perfectly  clear  that  there  is  a  Champion,  11  Wend.  (N.  Y.)  571.  The 
good  consideration  for  the  agreement  rule,  that  all  who  participate  in  the 
on  both  sides,  and  it  is  impossible  for  the  profits  are  liable  as  partners,  is  sub- 
court  to  measure  the  quantum  of  value,  ject  to  many  exceptions  If  three  enter 
The  parties  must  decide  for  themselves."  into  an  agreement,  by  the  terms  of  which 
Gedaes  v .  Wallace,  2  Bligh,  270.  An  one  is  to  do  certain  things,  and  the  other 
agreement  between  two  merchants  to  two  certain  things,  each  at  his  own  ex- 
set  up  a  store  and  for  one  to  super-  pense,  and  each  to  l>e  entitled  to  an 
intend  the  business,  and  to  receive  one-  equal  share  of  the  profits  arising  out  of 
third  the  pftofits,  he  putting  in  no  stock,  the  subject-matter  of  the  contract,  this 
constitutes  a  partnership.  Simpson  v.  does  not  constitute  them  all  partners, 
Felty,  1  McCord's  Ch.(S.  C.)218.  Where  and  make  them  all  liable  for  expenses 
two  persons  made  a  shipment  on  joint  incurred  by  either  in  the  performance 
account,  they  wore  held  jointly  liable  for  of  his  part  of  the  contract.  Hecker  v. 
advances  made  for  the  ioint  concern.  Fegely,  6  W  &  S.  (Penn.)  139.  The 
Felichey  v.  Hamilton,  1  Wash.  (U.  S.)  C.  rule,  that  a  partnersiiip  in  the  profits 
C.  492.  See  Everitt  v.  Chapman,  6  will  establish  the  existence  of  a  part- 
Conn.  847;  Musier  v.  Trampour,  5  nership  in  favor  of  third  persons. 
Wend.  (N.  Y.)  274.  Where  one  person  Judge  Story  says,  in  his  Commentaries, 
advances  funds  for  carrying  on  trade,  is  to  be  regarded  as  mere  presumptive 
and  another  furnishes  his  personal  ser-  proof  thereof,  and  therefore  liable  to  be 
vices,  for  which  he  is  to  receive  a  pro-  repelled,  and  overcome  by  other  circum- 
portion  of  the  profits,  they  are  partners  stances.  Story  on  Part.  o6. 
both  as  to  themselves  and  other  persons.  '  16  Ves.  49. 


Pabtkbrship.  27 

contributing  his  time,  and  skill,  and  security,  in  the  selection  and 
purchase  of  the  commodities."  * 

Partnen  in  profits  but  not  In  the  goods. 

Sec.  17.  Consistently  with  these  principles,  it  frequently  happens 
that  one  party  is  the  sole  owner  of  the  goods,  and  the  other  the  sole 
disposer  or  manager  of  them;  in  this  case,  if  they  share  the  prof- 
its, they  are  partners  in  the  profits,  although  one  contributed 
goods  and  the  other  only  trouble.'  And  sometimes  neither  party 
contributes  goods,  but  both  act  as  managers  and  disposers  of  the 
goods  of  others,  receiving  a  commission  for  their  pains.  In  this 
case,  if  they  share  the  commission,  they  are  partners  quoad  hoc* 

Ck>mmnnion  of  profits. 

Sec.  18.  Again,  to  constitute  a  partnership  between  the  parties 
themselves,  there  must  be  a  communion  of  profit  between  them.  A 
communion  of  profit  implies  a  communion  of  loss  ;  for,  '^  every  man 
who  has  a  share  of  the  profits  of  a  trade,  ought  also  to  bear  his  share 
of  the  loss. "  *  It  is  not,  however,  necessary  that  every  party  to  the  con- 

1  Reid  V.  HollinsUead,  4  B.  ft  C.  878 ;  245;  Miffliu  v.  Smith,  17  S.  ft  R.  (Peun.) 
7  Dovf.  ft  Ryl.  444.  165 ;  Salter  v.  Ham,  31  N.  Y.  831.  It 
'Meyer  V.  Sharpe,  5  Taunt.  74.  is  not  necessary  that  the  parties 
*  Cheap  V.  Gramond,  4  B.  ft  A.  663.  should  agree  to  share  the  profits  and 
^Per  be  Qrej,  C.  J.,  2  Sir  W.  Bl.  999.  loss.  If  they  actually  do  share  them. 
See  Dry  Y.  Bos  well,  1  Camp.  329.  they  are  partners  in  fact,  as  well  as  to 
Partners  inter  »e.  In  order  to  consti-  third  persons.  Thus,  where  several 
tute  a  partnership  inter  m,  there  must  persons  engaged  in  working  a  gold 
be  either  a  voluntary  agreement  to  as-  mine  together,  which  they  liad  pur- 
sume  that  relation,  or  the  parties  must  chased,  and  each  received  a  share  of  the 
BO  conduct  in  reference  to  the  property  profits  and  bore  an  equal  proportion  of 
or  business,  as  to  show  an  intention  to  the  losses,  it  was  held  tluit  they  were 
become  partners.  Their  intention,  to  be  partners,  although  they  had  never 
gathered  from  the  contract,  if  there  is  agreed  to  become  so.  Duryea  v.  Burt, 
one.  or  from  their  acts,  if  there  is  no  28  Cal.  569  S.  P.;  Newbrauv.  Snyder,  1 
written  contract,  is  the  test.  Coul-  W.Va.  153;  Martin  v.  Tid well,  36  ii^.  382. 
ter  V.  Thomas,  25  Vt.  273 ;  Parkhurst  v.  A  mere  joint  interest  in  property  does 
Kinsman,  1  Blatchf.  (U.  S.  C.  C.)  488;  not  make  the  joint  owners  partners. 
Irwin  V.  Forbes,  11  Barb.  (N".  Y.)687;  They  occupy  the  relation  of  tenants  in 
Hazard  v.  Hazard,  1  Story  (U.  S.  C.  C),  common  ;  as  the  joint  owners  of  a  pat- 
371  ;  Rice  v.  Austin,  17  Mass.  197 ;  ent,  a  horse,  etc.  Parkhurst  v.  Kins- 
Lamb  V.  Grover.  47  Barb.  (N.  Y.)  317  ;  man,  1  Blatchf.  (U.  S.  C.  C.)  488  ;  Hop- 
Newman  v.  Bean,  21  N.  H.  93 ;  Blue  v.  kins  v  Forsyth,  14Penn.  St.  34;  Brady  v. 
Leathers,  15 HI.  31;Perrinev.  Rankin-  Calhoun.  1  id.  140;  Macy  v.  DeWolf, 
flon,  11  N.  J.  L.  181 ;  Mohawk  R.  R.  Co.  3  W.  ft  M.  (U.  S.)  193. 
V.  Niles.  3  Hill  (N.  Y.).  162 ;  Briggs  v.  But,  if  the  property  is  used  by  them 
Vanderbilt,  19Barb.  (N.  Y.)  222 ;  Strong  as  stock  in  business,  they  thereby  be- 
V.  Place,  4  Robt.(N.Y.)  380;  Christian  V.  come  partners  therein  by  operation  of 
Crocker.  25  Ark.  327;  Phillips  v.  Phil-  law.  Copley  v.  Lawhead,  11  La.  An. 
lips,  49  lU.  437;  Chiaholm  v.  Cowles,  615;  Penniman  v.  Munson,  26  Vt.  164; 
42  Ala.  179  ;  Niehoff  v.  Dudley,  40  111.  Champion  v.  Bostwick,  18  Wend.  (N.  Y.) 
406.  Persons  may  be  proved  to  be  part-  183  ;  Matter  of  Warren,  Davies  (U.  S. 
ners  inter  se  by  their  acts.  Widdo-  C.  C),  320;  Ward  v.  Thompson,  22 
field    V.    Widdefield,    2  Binn.    (Penn.)  How.  (U.  8.)  330;  Vandewater  v.  Mills, 
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tracfc  should  undertake  to  8hai*e  the  loss.     A  man,  on  entering  a  part- 

19  id.  162 ;  De Wolf  v.  Howland,  2  Paine  potatoes,  and  the  others  were  to  famish 
(U.  S.  G.  G.)>  856 ;  Coffin  v.  Jenkins,  8  the  money,  and  the  other  to  buy  and 
Storj  (U.  S.  C.  G.),  108.     In  a  Massa-  sell  and  to  be  allowed  a  certain  sum  per 
chusetts  case,  Julio  v.  In^alls,  1  Allen  bushel  for  his  labor,  each  to  have  the 
(Mass.),  4,  A  and   B  made   an   agree-  privilege  of  selling,  and  at  the  end  of 
ment  in  writinfi^,  bj  which  B  was  to  the  season  the  profits  were  to  be  divided, 
furnish  a  vessel  and  cargo,  and  A  was  it  was   held  that,  although    the  word 
to  take  charge  of  the  same  and  pros-  partnership  was  not  used,  jet  the  other 
ecute  a  certain  voyage  upon  the  fol-  language  showed  every  ingredient  of  a 
lowing  terms,  namelv :  "  Monthly  wa-  partnership,  and  that  the  parties  must 
ges  ^0^  and  one-fifth  interest  in  the  be  presumed  to   intend    what  the  Ian- 
voyage."    A  received  and  acted  upon  a  guage  expressed.    Duryea  v.  Whitoomb, 
letter  of  instructions  from   B,  saying,  30  Vt.  399.      In  Manhattan  Brass  Co.  v. 
'*  Your  interest  in  the  vessel  and  cargo  Sears.  1  Sweeney(N.Y.  Sup.  Gt.),426;  S. 
is  one-fifth  part."    Other  voyages  being  C,  45  N.Y.  797;  6  Am.  Rep.  177,  the  par- 
made  with  the  same  and  another  vessel,  ties  entered  into  a  written  contract  in 
A  received  and  acted  upon  another  let-  reference  to  a  patent,  by  which  one  party 
ter  of  instructions  from  B,  saying,  "  For  agreed  for  a  loan  of  f4,000  to  be  fur- 
your  services  you  are  to  receive  $50  per  nished  by  the  patentor,  to  sell  to  the  de- 
month,  and  one-fifth  interest  in  all  the  fendant  a  quarter  interest  in  the  patent 
vessels  and  cargoes  I  may  send  to  you."  at  the  risk  of  its  success,  and  $15,000  pur^ 
The  accounts  of  all  the  voyages  were  chase-money.   The  a^greement  ran  as  fol- 
kept  as  partnership  accounts,  which  A  lows :  '*  The  said  $4,S)0  loan  is  to  be  paid 
kneto.     At  the  end  of  the  transaction  at  any  time  within  one  year  to  be  used 
A  claimed  to  own  one-fifth  of  the  prop-  for  the  benefit  of  the  patent,  and  returned 
erty  that  was  left,  and  it  was  held  that  out  of  the 'first  profits  of  the  business 
they  were  partners  inter  9e.    And  gener-  after  paying  the  salary  of  the  agent 
ally,  when  two  persons  have  a  jomt  in  and  otner  necessary  expenses.    The  said 
terest,  of  the  same  nature,  in  a  particu-  $15,000  purchase-money  is  to  be  paid  as 
lar   adve/iture,  they  are,  as    between  follows,  viz. :  To  be  realized  and  re- 
themselves,  partners,  although  one  fur-  tained  by  the  said  Frederick  Judson  out 
nishes  money  and  another  labor.    Rob-  of  Merman  B.  Sears'  share  in  the  profits 
bins  V.  Las  well,  24  111.  887 :  Copley  v.  arising  from  the  sale  of  rights  under 
Lawhead,  11  La.  An.   615.  In  Bullfinch  the  patent,  and  one-half  of  all  dividends 
V.  Winchenbach,  3  Allen  (Mass.),  161,  payable  to  the  said  Herman  B.  Sears  are 
two  persons  agreed  to  prosecute  a  voy-  to  be  retained  by  said  Frederick  Judson 
age  in  a  vessel  together,  each  contribut-  until  they  amount  to  said  $15,000.    The 
ing  services  and  time  and  sharing    in  said  Frederick  Judson  is  to  continue  to 
profits  and  losses,  and  it  was  held  that  be  the  sole  agent  of  the  whole  of  said 
they   were  partners.    So  in  Dwiglit  v.  -patent  right,  at  a  salary  of  $1^500  a 
Brewster,  1  Pick.  (Mass.)  50,  the  proprie-  year,  pavable  only  from  the  profits  of 
tors  of  stisige  coaches,  whose  practice  of  the  whole  of  said  patent  right,  subject 
carrying  parcels  had  made  tliem  com-  to  an  increase  hereafter  to  be  agreed 
mon  carriers,  it  was  held  that  they  were  upon,  whenever  the  said  $15,000  shall 
partners  in  t/iat  business,  Kud  jointly  lia-  be  realized,  and  the  profits  of  the  busi- 
bie  for  the  loss  of  a  parcel.    So  in  Bar-  ness  shall  authorize  it.    The  object  of 
rett  V.  Swann,  17  Me.  180,  four  persons  this  agreement  is  not  for  any  purpose  of 
entered  into  an  association  for  the  man-  business,  or  manufacture,  or  partner- 
ufacture  of   paper,  providing  for  the  ship,  but  only  to  make  the  parties  joint 
purchase  of  stock  and  the  sale  of  paper  owners  of  said  patent  right.    The  said 
indefinitely,  and  they  were  held  partners  Frederick  Judson  is  to  transact  all  busi- 
inter  ««,  although  there  was  no  agree-  ness,  and  make  all  grants  in  his  own 
ment  to  share  either  profit  or  loss.  name,  and  to  keep  oooks  of  account 
It  is  not  essential  that  the  parties  showing  all  moneys  received  and  ex- 
should  agree    to  become  partners ;  the    pended  in  said  matters,  which  are  to  be 
question  is,  what  did  they  intend?  and    always  open  to  the  inspection  of  either 
this  is  to  be  gathered  from  the  contract    of  the  parties  to  this  contract.  « 
and    their   course    of    dealing,    where  "  Frederick  Judson. 
the  contract  is  silent  as  to  their  inten-  *'  Herman  B.  Sbabb." 
tion.     Thus  where  several  persons  en-        **  Here,"  says  Peckman,   J.,  '*  appear 
tered  into  an  agreement  to  buy  and  sell  to  be  all  the  elements  of  a  partnership. 
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nership,  may  stipulate  to  be  free  from  all  liability  to  loss ;  and  snch 

as  claimed  by  anj  writer,  1.  Sharing  witliin  and  for  the  pifrpose  of  the  part- 
in  profits.  2.  Sharing  in  the  losses,  at  nership  business.  If  it  were  for  mana- 
least,  to  the  extent  of  $4,000,  the  repaj-  facturing  and  exhibiting  specimens  of 
ment  of  the  whole  of  which  depended  the  patent's  work,  with  a  view  of  sell- 
upon  the  profits.  8.  The  right  to  in-  ing  the  rights,  and  it  was  pertinent  to 
spect  the  books.  4.  A  common  interest  that  end,  then  it  was  within  the  part- 
in  the  stock  of  the  company.  It  is  not  nership  business,  thougli  it  may  not 
the  less  a  partnership  tliat  Judson  was  have  bleen  a  wise  mode  of  attaining  the 
to  transact  all  basiness,  and  make  all  end. '  It  may  be  possible  that  the  steam 

S rants  in  his  own  name."  A  secret  or  power  was  outside  of  the  business  ;  and 
ormant  partner  is  always  intended  to  yet  it  would  not  then  be  proper  to  non- 
be  unknown.  He  is  not  thereby  the  less  a  suit,  if  the  renting  was  appropriate  as 
partner.  It  is  nrged  that  tlie  respondent  to  the  building  or  room,  but  if  the  gen- 
expressly  refused,  in  the  contract,  to  enter  eral  agent  of  the  company  thought  it 
into  any  '  business  or  manufacture  or  appropriate,  and  acted  in  good  faith,  it 
partnership.'  There  is  no  such  refusal,  should  be  a  plain  case  of  excess  of  author- 
But  the  contract  says  simply,  that  sued  ity,or  the  company  should  be  bound  by  his 
was  not  the  *  obftei  of  the  parties,'  but  contract.  It  may  be  observed  that  the  de- 
only  to  make  the  parties  joint  owners  of  fenSant,  Sears,  loaned  this  $4,000, '  to  be 
the  patent.  Yet  the  contract  carefully  used  for  the  benefit  of  the  patent,'  and 
provides  for  the  business,  and  for  the  yet  he  paid  a  draft  which  he  thought, 
disposition  of  its  profits.  It  continues  as  he  testified,  went  for  a  payment  on 
Judson  jas  the  ,sole  agent  of  the  whole  this  same  rent.  He  then,  obviously,  re- 
of  the  patent  id^ht  at  an  agreed  salary,  earded  this  renting  as  appropriate  to  the 
payable  from  the  profits,  subject  to  an  business,  or  he  would  not,  or  should 
Increase  thereafter  to  be  agreed  upon  not,  have  consented  to  the  misappropri- 
*  whenever  the  $16,000  shall  be  realized,  ation  of  his  money." 
and  the  profits  of  the  business  shall  an-  An  agreement  to  sJiare  in  the  profits 
thorise  it.'  What  the  precise  business  is  as  and  lo»eee  of  a  hueiness,  in  the  absence  of 
to  the  patent  is  nowhere  stated,  except  in-  an  express  provision  to  the  contrary, 
ciden tally,  viz.  :  that, '  the  profits  aris-  makes  the  parties  copartners  in  fact, 
ing  from  the  sale  of  rights  under  the  Brown  v.  Higginbotham,  5  Leigh  (Va.), 
patent '  are  to  be  applied  in  a  share  for  68 ;  Brown  v.  Tapscott,  6  M.  &  W.  122 ; 
the  defendant's  benefit  toward  paying  French  v.  Roberts,  G  Mod.  90 ;  Brown  v. 
for  an  interest  in  the  patent.  Nor  is  the  Cook,  8  N.  H.  64;  Kx  parte  Church,  8 
business  to  cease  when  the  one- third  in-  Bing.  471. 

terest  in  the  patent  is  paid  for,  as  provis-  In  an  Alabama  case  (Emanuel  v. 
ion  is  expressly  reserved  for  an  increase  Draughn,14  Ala.  806), the  parties  entered 
of  the  agent's  salarv  at  that  time.  Here,  into  an  arrangement  by  which  the  de- 
then,  is  express  and  particular  provision  *fendants  were  to  furnish  the  plaintiff 
for  carrying  on  this  business  for  the  joint  with  goods  at  a  profit  of  seven  per  cent, 
benefit  of  the  parties  defendants,  for  and  a  horse  and  cart  in  which  to  peddle 
sharing  in  the  profits,  and,  in  a  degree,  in  the  floods.  The  goods  were  to  be  sold 
the  losses ;  and  the  mere  statement  that  by  the  plaintiff,  and  the  profits  were  to 
its  '  object  is  not  for  a  partnership,'  will  be  divided  in  the  ratio  of  three-fifths  to 
not  change  the  legal  effect  of  the  contract,  the  defendants  and  two-fifths  to  the 
It  is  plainly  a  partnership,  as  to  third  plaintiff.  The  court  held  that  they  were 
persons,  even  though  expressly  agreed  partners  inter  »e. 

that  it  should  not  be  so  between  them-  The  method  in  which  the  business  is 

s<ilve8.     The  best  position  that  can  be  done  is  an  important  element  in  deter- 

claimed  by  defendant   Sears  is  that  this  mining  the  intention  of  the  parties ;  as, 

is  a  special  or  limited  partnership,  as  be-  when  one  furnishes  capital  and  the  oth- 

tween  the  parties  thereto.   In  such  case  er  labor,  if  each  have  the  right  to  buy 

it  is  general   as  to  the  public,  or  our  and  sell,  and  the  profits  are  divided,  it 

statute  on  that  subject  would  be  super-  has  been  held  sufficient  to  establish  a 

fluous.  Story  on  Part.  §68,  and  cases  cited,  partnership  in  fact.     Miller  v.  Price,  20 

Judson,  yierefore,   was    the    agent    of  Wis.  120 ;  Adams  Bank  v.  Rice,  2  Allen 

the  defendants  in  all  matters  touching  (Mass.),  480 ;  Pattison  v.   Blanchard,  6 

the  business  of  the  patent.    It  cannot  Barb.  (N.  Y.)  541 ;  Hunter  v.  Eock.  6 

be  held,  as  matter  of  law,  that  the  hir-  Wilson  ft  S.  App.  Cas.  639.    So  when 

ing  of  this*  store  by  Judson  was  not  the  capital  is  advanced  by  one   as  a 
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stipulation  will  hold  good  as  between  himself  and  his  co-contractors.'  In 
such  case  he  will  still  be  a  partner,  enjoying,  in  addition  to  the  advant- 
ages of  partnership,  the  indemnity  afforded  him  by  his  companions.' 
Vinjiy,  after  giving  his  definition  *  of  partnership,  says  :  "/>»  damno 
nihil  adjecif  quia  lucrum  tantum  sperant  spectantque  socii;  damnum 
prmter  votum  eorum  accidiL  Bed  nee  damni  communio  ad  substantiam 
societaiis  pertinet :  quippe  quo  etiam  ita  constitui  potest,  ut  unis  e  so- 
cits  damni  sit  escpers. 


yf* 


What  Ifl  meant  by  oommunioii  of  profits. 

Sec.  19.  By  a  communion  of  profit  is  intended  a  joint  and  mutual 

mere  loan*  if  the  re-pajiuent  of  the  sons,  anless  they  dealt  with  the  firm 
loan  is  dependent  upon  the  success  with  the  fall  knowledge  of  the  rf»al  con- 
of  the  business,  and  if  any  profits  are  tract  between  the  members  thereof, 
made  over  and  above  the  capita],  they  Zaepfel  v.  Baumgardner,  6  L.  Bar. 
are  to  be  divided,  it  is  held  that  a  co-  (Penn.)  141. 
partnership  between  the  parties  is  cre- 
ated. Brigham  v.  Dana,  29  Vt.  11.  See,  Surviving  partner  earr^fing  on  hun^ 
also,  Cruikshank  v.  McGregor,  8  Beav.  ness  wUhtfte  eonsetU  of  the  ezecutar$  of  i 
106,  where  three  companies  located  in  deceased  partner, — The  fact  that  a  sot- 
different  counties  entered  into  an  ar-  viving  partner  carries  on  the  business 
rangement  for  a  joint  speculation  in  of  the  firm  with  the  consent  of  the  exec- 
teas,  to  be  purchased  by  one,  and  con-  utors  of  his  deceased  partner,  does  not 
signed  to  another  for  sale,  the  profits  to  render  them  liable  personally  as  part- 
be  equally  divided  between  the  compa-  ners  for  the  firm  debts.  In  order  to 
nies,  and  it  was  held  that  they  were  co-  have  that  effect,  it  most  be  shown  that 
partners.  Barrett  v.  Swan,  17  Me.  180.  they  entered  voluntarily  into  such  part- 
So,  where  one  labors  for  another,  at  a  nership  and  employed  the  testator's 
^"ledLBaAATj, and  in  addition  thereto  is  to'  assets  in  the  business.  The  fact  that 
have  a  share  of  the  profits  of  t?ie  husi-  they  assent  to  the  prosecution  of  the 
ness,  they  become  partners  inter  se  and  business  by  the  surviving  partner  with 
quoad.  Thus  in  Bucknam  v.  Barnum,  the  testator's  assets,  for  the  benefit  of 
15  Conn.  68,  the  firm  of  Barnum  &  Tay-  the  estate,  does  not  make  them  part- 
lor  entered  into  a  contract  by  which  necs,  particularly  if  it  is  done  in  pursu- 
they  were  to  furnish  all  the  necessary  •  ance  of  the  provisions  either  of  the 
goods,  to  be  purchased  in  their  own  will  or  the  partnership  agreement, 
name,  or  that  of  either  of  them,  for  sale  Richter  v.  Poppenhusen,  39  How.  Pr. 
in  Texas.  Taylor  &  Smith  were  to  go  (N.  Y.)  82. 
out  to  Texas  and  sell,  Taylor  to  have 

thirty  dollars  a  month  as  salary,  if  the  Partnership  in  separate  ventures. — 
profits  were  only  one  thousand  dollars  When  one  party  furnishes  money, 
in  six  months  ;  and  if  the  profits  ex-  and  the  other  purchases  certain  articles 
ceeded  two  thousand  dollars  in  that  time,  which  are  sold,  and  the  profits  and 
he  was  to  be  paid  sixty  dollars  a  month  losses  are  divided  upon  such  sale,  al- 
and have  five  per  cent  of  the  net  profits,  though  the  business  continues  through  a 
It  was  held  that  the  parties  were  part-  considerable  period,  it  is  not  a  continu- 
ners  inter  se  and  as  to  third  persons,  ous  partnership,  but  only. a  partnership 
See  also  Rowland  v.  Cranshaw^  L.  R.,  1  in  each  venture^  Marsh  v.  N.  A.  Ins. 
Ch.  App.  424.  Co.,  3  Bis.  (U.  S.  C.  C.)351 ;  and  neither 

can  bind  the  other  except  while  a  par- 

Partners  may  stipulate  against  liabil-  ticular  venture  is  being  prosecuted. 

ity  —  effect  thereof. —  An  agreement  be-  ^  Gilpin  v.  Enderbey,  5  B.  ^  Aid.  954  ; 

tween  partners  that  one  of  them  shall  Bond  v  Pittard,  3  M.  &  W.  857. 

not  be  liable  for  any  debts  of  the  firm  'Fareday  v.  Hordern,  Jac.  ]44. 

is  valid  as  between  them,  but  it  does  '  A^vte,  p.  2. 

not  have  any  effect  as  against  third  per-  ^  Vinn.  Comm  ,Ub.  3,  tit.  26. 
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interest  in  profit.  The  interest  must  be  joint:  for,  although  persons 
may  be  jointly  concerned  in  the  purchase  of  goods,  yet  if  they  be  not 
jointly  concerned  in  the  profit  arising  from  the  go^ds  when  purchased, 
they  ai*e  not  partners  inter  se} 

'  Thus,  in  Hoare  ▼.  Dawes  (I>oug.  871)  rale  which  had  been  obtained  for  a  new 
an  action  for  money  lent  and  advanced  trial.  Lord  Mansfield — *' I  considered 
was  broaght  against  the  defendant,  uu-  this,  at  first,  as  a  case  of  dormant  part- 
der  the  following  circumstances :  The  ners.  The  law  with  respect  to  ihem  is 
plaintiffs,  who  were  bankers,  had  ad-  not  disputed,  viz .:  that  they  are  liable 
vanoed  a  sum  of  money  on  certain  tea-  when  discovered,  because  they  would 
warrants  of  the  East  India  Company  otherwise  receive  usurious  interest 
to  Gontencin,  a  broker,  who  deposited  without  any  risk ;  but,  toward  the  end 
the  tea-warrants  with  the  plaintiffs  as  a  of  the  cause,  the  nature  of  the  transac- 
security,  and  also  gave  them  his  note  tion  and  of  these  loans  was  more  clearly 
of  hand  for  the  sum  advanced,  fie  had  explained,  and  I  was  satisfied  with  the 
been  emploved  by  a  number  of  persons,  verdict,  and  am  now  confirmed  in  my 
of  whom  the  defendants  were  two,  to  opinion.  Is  this  a  partnership  between 
purchase  a  lot  of  tea  at  the  East  India  the  buyers  ?  I  think  it  is  not^  but 
Company's  sale,  of  which  they  (together  merely  an  undertaking  with  the  broker 
with  himself)  were  to  have  separate  by>  each,  for  a  particular  quantity, 
shares,  the  lots  being  in  general  too  There  is  no  undertaking  by  one  to  ad- 
large  for  any  one  dealer.  The  practice  vance  money  for  another,  nor  any  agree- 
at  such  sales  is  for  the  company  to  ment  to  share  with  one  another  In  the 
give  a  warrant,  or  warrants,  to  the  bro-  profit  or  loss.  The  broker  undertakes 
ker  or  purchaser,  for  the  delivery  of  to  buy  and  sell,  but  makes  no  advance 
the  quantity  of  tea  purchased,  on  pay-  without  the  security  of  the  tea-war- 
ment  being  made.  At  the  time  of  the  rants,  which  are  considered  as  cash,  and 
sale,  25{.  per  cent  is  advanced,  and  is  pass  l)y  delivery,  like  East  India  bonds, 
forfeited,  unless  the  whole  is  paid  on  These  warrants  are  pawned  with  the 
the  third,  which  is  the  last  day  of  lender,  but  the  broker  has  no  power  to 
payment;  if  paid  sooner,  allowance  is  pledge  the  personal  security  of  the 
made  for  prompt  payment.  The  war-  principals ;  he  cannot  sell  the  warrants, 
rants  are  often  pledged,  and  money  and  borrow  more  money  on  such  per- 
raised  upon  them ;  generally,  considers-  sonal  security.  It  makes  no  difference 
bly  less  than  the  supposed  value  of  the  whether  specific  tea,  or  the  warrants, 
tea.  It  happened,  however,  in  this  in-  are  delivered  at  the  sale.  It  would  be 
stance,  that,  between  the  time  of  the  most  dangerous  if  the  credit  of  a  per- 
deposit  of  the  warrants  with  the  plain-  son.  who  engages  for  a  fortieth  part,  for 
tiffs,  and  the  time  when  the  pay-  *  instance,  should  be  considered  as  bound 
ment  was  to  be  made  at  the  India  House,  for  all  the  other  thirty-nine  parts.  N&n 
the  value  of  the  tea  sunk  so  much  as  to  haec  infadera  veni."  Bulier,  J. —  '*Thi8 
be  considerably  under  the  amount  of  is  a  very  plain  case.  The  plaintiffs  had 
the  sum  advanced.  The  broker,  in  the  no  reason  to  consider  the  broker  as  a 
meantime,  had  become  a  bankrupt,  partner  with  the  other  persons;  for 
and  had  informed  the  plaintiffs  wno  though  he  had  a  share, he  did  not  actor 
his  employers  were,  all  of  whom,  ex-  appear  as  a  partner;  nor  were  they  part- 
cept  the  defendants,  were  since  ei-  ners  as  among  themselves.  They  had 
ther  dead  or  become  bankrupts.  The  never  met  or  contracted  together  as 
shares  of  the  defendants  were  to  be  partners.  If  this  transaction  were  suffl- 
two-sixteenths  of  the  whole  lot.  The  cient  to  constitute  a  partnership,  a  bro- 
ground  of  the  action  was,  that  all  ker  would  have  it  in  his  power  to  make 
the  emplovers  of  the  broker  were  to  be  five  hundred  persons  partners,  who  had 
considered  as  partners,  and  jointly  and  never  seen  or  heard  of  one  another ;  or 
severally  liable  for  the  whole.  The  de-  might,  at  his  pleasure,  convert  his  prin- 
fendants  owed  nothing  upon  their  own  cipals  into  partners  or  not,  without  any 
two-sixteenths.  There  was  not  any  authority  from  them,  by  taking  joint  or 
joint  concern  in  the  re-disposal  of  the  separate  warrants"  Rule  discharged, 
tea.  Upon  this  evidence  the  defend-  The  same  principles  were  acted  upon 
ants  obtained  a  verdict,  and  the  court  of  in  the  case  of  Coope  v.  Eyre  (1  H.  Bl. 
King's  Bench  afterward  discharged  the  S7),  which  was  an  action  brought  to  re- 
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The  rule  is,  that  if  a  partner  shares  in  the  advantages,  he  also 
shares  iu  all  the  disadvantages.*     In  order  to  constitute  a  partnership, 

• 
cover  the  amount  of  a  loss  sustained  by  have  no  interference  with  the  share  of 
the  sale  of  some  oil  under  the  follow-  the  other,  but  each  to  manage  his  own 
ing  circumstances:  The  defendants,  share  as  he  judged  best.  It  was  merely 
Eyre  for  himself  and  partners  (who  a  sub-contract;  Pugh,  Hattersiey,  and 
were  Atkinson  and  Walton),  general  Stephens  were  not  partners,  inasmuch 
merchants,  Hattersley  for  himself  and  as  they  were  interested  in  the  purchase 
Stephens,  who  were  oil-merchants,  and  of  the  commodity,  and  not  in  the  subae- 
Pngh  for  himself  and  son,  who  were  quent  disposition  of  it.  And  being  an 
also  oil-merchants,  agreed  to  purchase  action  on  a  contract  of  sale,  the  vendor 
jointly  as  much  oil  as  they  could  pro-  could  have  no  remedy  against  any  per- 
cure,  on  a  prospect  that  the  price  of  son  with  whom  he  had  not  contracted, 
that  commodity  would  rise.  Tliat  Eyre  unless,  there  was  a  partnership,  in 
should  be  the  ostensible  buyer,  and  which  case  all  the  partners  would  be 
the  others  share  in  his  purchase  at  the  liable  as  one  individual.  A  secret  part- 
same  price  which  he  might  give.  Hat-  nership  can  be  no  consideration  to  the 
tersley  &  Co.  were  to  have  one- fourth,  vendor,  though,  for  reasons  of  policy 
P  ugh  ^one-fourth,  and  Eyre  &  Co.  the  and  general  expedience,  the  law  is  pos- 
remainlng  moiety.  In  consequence  of  itive  with  respect  to  the  secret  partner, 
this  agreement,  Eyre  cUone  gave  gen-  that  when  discovered  he  shall  be  liable 
era!  orders  to  a  broker  to  purchase  to  the  whole  extent, 
any  quantity  of  oil  which  might  offer.  >  ''An  agreement  to  share  profits,"  says 
The  plaintiffs  accordingly  contracted  Mr.  Llndley  in  his  work  on  Partner- 
with  Eyre  to  sell  the  oil  in  question,  ship,  vol.  1,  p.  14,  *' nothing  being  said 
The  contract  with  them  was  signed  by  about  losses  amounts  prima  fads  to  an 
Eyre  for  himself  and  Co.;  and  by  way  agreement  to  share  losses,  also  Green- 
of  collateral  security  two  bills  of  ex-  ham  v.  Qray,  4  Ir.  C.  L.  601 ;  Dry  v. 
change  were  deposited  in  the  hands  of  Bos  well,  1  Camp.  880;  Hey  hoe  v.  Burge, 
the  plaintiffs,  one  of  which  was  accept-  9  C.  B.  440,  per  Parke,  B.;  for  it  is  but 
ed  by  the  defendants  Eyre,  Atkinson,  fair  that  the  chance  of  gain  and  of  loss 
and  Walton .  The  oil  not  having  been  should  be  taken  by  the  same  persons, 
paid  for  nor  taken  away,  the  plaintiffs,  and  it  is  natural  to  suppose  that  such 
in  pursuance  of  a  power  they  had  in  was  their  intention  if  they  have  said 
that  contingency,  authorized  the  broker  nothing  to  the  contrary.  It  follows  from 
to  sell  it.  The  deficiency  on  this  re-  this,  that  an  agreement  to  share  profits 
sale  was  very  grnat ;  the  bill  of  exchange  is  prima  fade  an  agreement  for  a  part- 
accepted  by  the  defendants  was  pre-  nersbip ;  and  accordinglv  it  is  held,  that 
sen  ted  to  them  for  payment,  and  re-  unless  an  intention  to  the  contrary  can 
fused  ;  and  before  the  action  was  be  shown,  persons  engaged  in  any  busi- 
bronght.  Eyre  &  Co.  had  become  bank-  ness  or  adventure  and  sharing  the 
rupta.  The  question  was,  whether  or  profits  derived  from  it^are  partners  as 
not  the  other  defendants,  Hattersley,  regards  that  business  or  adventure. 
Stephens  and  Pugh,  were  liable  for  the  wood  v.  Valette,  7  Ohio  St.  172 ;  Sheri- 
amount  of  the  loss  sustained  by  the  dan  v.  Medara,  10  N.  J.  Eq.  469 ;  Cnsh. 
plaintiffs.  man  v.  Bailey,  1  Hill  (N.  T.)  526 ;  Mot- 
At  the  trial,  it  was  held  that,  as  the  ley  v.  Jones,  8  Ired.  (N.  C.)  Eq.  144 ; 
defendants  did  not  appear  to  have  been  Bromley  v.  Elliott,  88  N.  H.  287  ;  Leg- 
jointly  concerned,  further  than  the  pur-  gett  v.  Hyd^,  58  K.  Y.  272;  Manhattan 
chase  of  the  oil,  they  had  not  such  a  Brass  Co.  v.  Sears,  45  N.  Y.  797 ;  Mason 
joint  interest  in  the  profit  and  loss  as  v.  Partridge,  66  id.  688 ;  Brigham  v. 
the  law  made  necessary  to  a  partner-  Clark,  100  Mass.  480;  Ward  v.  Beath, 
ship.  The  jury  accordingly  found  a  28  Wis.  254  ;  Campbell  v.  Dent,  54  Mo. 
veidict  for  the  defendantn  ;  and  the  825 ;  Bocklin  v.  Hardenburgh,  87  N.  Y. 
Court  of  Common  Pleas,  with  the  excep-  Superior  Ct.  110;  Benedict  v.  Hittrick, 
tion  of  Wilson,  J.,  held  the  verdict  to  85  id.  405. 

be  right.     In  that  case,  it  will  be  ob-  "  Indeed,  it  has  often  been  said,  that 

serv^  that  there  was  no  oommunica-  community  of  profit  is  the  test  of  part- 

tion  between  the  buyers  as  to  the  profit  nership.    Heyhoe  v.  Burge,  9  C.  B.  446, 

or  loss.    Each  party  was  to  have  a  dis-  E.  C.  L.  R.  67 ;  Fox  v.  Clifton,  9  Binff. 

tinct  share  of  the  whole,  the  one  to  799 ;  Ex  parte  Langdale,  18  Ves.  800. 
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a  communion  of  proiSt  and  ]o8s  is  essential.     The  shares  tnnst  he  joint. 

This,  however,  is  ecaroely  accurate.  It  question  was  not  decided),  the  plaintiff 
ia  undoubtedly  true  that  persons  who  was  a  patentee  and  the  defendants  were 
share  profits  are  liable  as  if  they  were  partners,  and  had  obtained  a  license  to 
partners,  and  it  is  also  true  that  persons  work  the  plaintifTs  patent.  An  agree- 
who  are  so  liable  are  prima  facie  part-  ment  was  entered  into  between  the 
nem  inter  «^,  Peacock  y.  Peacock,  2  plaintiff  and  the  defendants  to  the  effect 
Campb.  46,  but  it  cannot  be  said  that  that  the  plaintiff  would  serve  them  as 
persons  who  share  profits  are  neces-  manager  of  their  partnership  business, 
aarily  and  inevitably  partners  in  the  and  that  he  should  receive  by  way  of  a 
proper  sense  of  the  word.  Whether  salary  such  a  sum  as  should  equal  £40 
persons  are  partners  or  not  is  a  question  per  cent  of  the  net  profits  of  the  busi^ 
of  intention,  to  be  decided  by  a  consider*  nesa,  and  it  was  expressly  stipulated 
ation  of  the  whole  agreement  into  which  that  there  should  be  no  partnership  be- 
they  have  entered,  and  ought  not  to  be  tween  the  plaintiff  and  the  defendants, 
made  to  turn  on  one  or  two  only  of  the  Pisputes,  however,  arising,  the  plaintiff 
clauses  in  it.  A  ffood  ini^tance  of  this  is  contended  that  under  the  agreement  he 
afforded  by  .the  Irish  case  of  Barklie  v.  •  was,  in  fact,  a  partner  with  the  defend- 
Scott,  1  Huds.  &  Br.  83.  Compare  ants.  But  it  was  held  that  he  was  not : 
Reid's  Case,  24  Beav.  318,  where  the  the  Lord  Chancellor  saying,  *'  The  oon- 
father  who  had  transferred  shares  into  tract  is  in  express  terms  one  of  hiring 
his  infant  son's  name  was  held  a  con-  and  service,  and  the  question  thereof  is, 
tributory.  There  a  father  paid  a  sum  whether  in  the  absence  of  every  inci- 
of  money  as  his  infant  son*s  share  of  the  dent  of  partnership,  except  that  of  shar- 
capital  of  a  partnership,  and  it  was  ing  in  the  profits,  that  circumstance 
agreed  that  during  the  son's  minority  constitutes  a  partnership ;  and  I  am  of 
the  profits  should  be  accounted  for  to  opinion,  upon  principle  and  authority, 
the  father ;  it  was  held  that  the  father  that  it  does  not.  There  is  nothing  in 
was  not  himself  a  partner,  that  clearly  common  between  the  parties,  neither 
not  being  the  intention  of  the  parties  to  capitftl.  liability,  nor  participation  in 
the  agreement.  The  case  of  Rawlinson  loss.  The  plamtiff  has  neither  the  lia- 
v.  Clarke  and  Stocker  v.  Brock lebank  bility,  nor  tn^  authority,  nor  the  interest 
(compare  Harrington  v.  Churchyard,  8  of  a  partner ;  he  could  not  be  joined  as 
W.  l{.  302,  a  somewhat  similar  case),  a  plaintiff  in  any  legal  proceeding  to  as- 
may  also  be  referred  to  as  illustrating  sort  the  rights  of  th^  partnership,  nor 
the  principle  now  in  question.  could  he  be  made  defendant  in  respect 
Rawlinson  v.  Clarke  (15  M.  &  W.  292)  of  any  partnership  liability ;  and,  as  be- 
was  as  follows :  Clarke  was  a  surgeon,  fore  stated,  the  contract  throughout 
and  agreed  to  sell  his  practice,  and  speaks  of  service,  and  requires  him  to 
drugs  and  stock  in  trade  to  Rawlinson,  obey  directions,  at  the  peril  of  a  deter- 
who  was  to  pay  for  them  partly  in  cash  mination  of  the  contract.  No  principle 
down  and  partly  in  cash  at  the  end  of  was  stated  during  the  argument  upon 
a  year.  During  this  year  Clarke  agreed  which  the  contract  was  contended  to 
to  carry  on  his  practice  as  usual,  and  to  inure  as  a  partnership,  but  the  fact  was 
introduce  Rawlinson  to  the  patients;  frequently  adverted  to  that  the  plaintiff 
and  Rawlinson  a^eed  to  allow  Clarke  was  entitled  to  forty  per  cent  upon  the 
during  this  one  year  one-half  of  the  profits  before  the  firm,  which  consisted 
clear  profits  of  the  concern,  to  be  paid  of  three  persons  at  first,  and  afterward 
at  the  expiration  of  the  year.  It  was  of  two,  were  entitled  to  participate, 
contended  that  the  above  agreement  Now,  whether  the  plaintiff  was  to  be 
rendered  the  plaintiff  and  the  defendant  paid  one  per  cent  upon  the  profits  or 
partners  for  a  year ;  but  it  was  held  forty  would  make  no  difference  in  prin- 
that  the  whole  agreement  showed  only  olple,  and  if  the  forty  per  cent  was  but 
that  Clarke  was  to  receive  a  salary  for  a  mode  of  measuring  the  amount  of 
the  services  he  was  to  afibrd  to  Rawlln-  wages,  salary,  or  remuneration,  I  do  not 
son  in  helping  him  to  continue  the  think  that  its  being  contingent  upon 
business.  profits  has  any  effect  in  creating  a  part- 
In  Stocker  v.  Brocklebank  (3  M.  &  Q.  nership." 
2aO,  E.  C.  L.  R.  42.  In  Withington  v.  In  Rawlinson  v.  Clarke,  Stocker  v. 
Herring,  3  Moo.  k  P.  80,  an  agent  paid  Brocklebank,  and  CMdes  v.  Wallace 
by  a  salary  and  a  share  in  the  profits  there  was  no  capital  or  stock  common  to 
was  thought  to  be  a  partner,  but  the  those  who  shared  the  profits.    If  there 
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though  it  is  not  necessary  they  should  be  equal.    If  the  parties  be 

had  been,  a  partnership  would,  it  is  ham  v.  Gray,  4  Ir.  Com.  L.  Rep.  501,  the 
apprehended,  have  been  created ;  or,  at  real  truth  here  seems  to  have  been  that 
all  events,  that  additional  circumstance  the  plaintiff  intended  to  create  a  part- 
would  have  gone  far  to  show  that  a  nership,  whilst  the  defendant  did  not, 
partnership  was,  in  fact,  intended.  See  which  was  somewhat  similar  to  the 
Keid  V.  Holinshead,  4  B.  &  C.  867 ;  Ez  last,  it  was  thought  that  the  whole 
parte  Chuck,  8  Bin^.  469 ;  Olilpin  ▼.  £n-  agreement  could  only  receive  a  reason- 
derby,  5  B.  &  Aid.  954.  able  oonatruction  by  holding  a  partner- 
It  is  not,  however,  essential  tQ  the  ex-  ship  to  exist, and  a  partnership  was  held 
istence  of  a  partnemhlp  that  there  shall  to  exist  accordingly,  although  the  mills 
be  any  joint  capital  or  stock.  If  several  and  machinery,  and  buildings,  by  means 
persons  labor  together  for  a  common  of  which  the  business  was  carried  op, 
object,  and  for  the  sake  of  gain,  and  of  clearly  belonged  to  one  partner  only, 
dividing  that  gain,  they  will  not  be  part-  Other  instances  of  partnership  in 
ners  the  less  on  account  of  their  labor-  profits,  although  there  is  no  community 
ing  with  their  own  tools.  .  Thus  in  of  interest  in  the  capital  or  stock  pro- 
Fremont  v.  Coupland  (2  Bing.  170.  See,  •ducing  them,  will  be  noticed  when  the 
too,  Lovegrove  v.  Nelson,  8  N.  &  K.  1),  subject  of  partnership  property  is  ex- 
two  persons  who  horsed  a  coach  and  amined.  In  Meyer  v.  Sharpe,  5  Taunt, 
divided  the  profits,  were  held  to  be  74,  the  distinction  between  an  interest 
partners,  although  each  found  his  own  in  profits  and  an  interest  in  the  goods 
norses,  and  the  other  had  no  property  in  by  the  sale  of  which  those  profits  were 
them.  to  be  produced  was  held  to  be  clear  and 
So  in  the  late  case  of  French  v.  Styr-  manifest.  See,  too,  Smith  v.  Watson, 
ing,  2  C.  B.  (N.  8.)  857,  where  two  co-  2  B.  &  C.  401. 

owners  of  a  race-horse  agreed  to  share        Persons    who   agree    to    share    the 

its  winnings  and  the  expenses  of  its  .  profits  of  an  adventure,  to  the  expenses 

keep,  although  there  was  some  doubt  as  of  which    they  contribute,  are  prima 

to  whether  they  were  partners  or  not,  fade  partners,  although  they  stipulate 

the  court  had  no  hesitation  in  admitting  that  they  will  not  be  liable  for  losses 

that  they  might  have  bee^  partners  in  beyond  the  sums  they  engage  to  sub- 

the  profits  although  not  in  the  horse  it-  scribe.    Brown  v.  Tapscott,  6  M.  &  W. 

self.  119. 

The  ordinary  agreement  between  pub-  The  doctrine  that  where  there  is 
Hahers  and  authors,  to  the  effect  that  community  of  profit  there  is  a  partner- 
the  latter  shall  contribute  the  manu-  ship  is  so  strong  that,  even  if 'commu- 
script,  and  the  former,  in  the  first  in-  nity  of  loss  be  expressly  stipulated 
stance,  defray  the  expenses  of  publica-  against,  partnership  may  nevertheless 
tion,  and  then  that  the  profits  shall  be  subsist.  In  Coope  v.  Eyre,  1  H.  Blacksi. 
divided,  furnishes  another  instance  of  a  49,  Lord  Loughborough  is  reported  to 
partnership  confined  to  profits  only.  See  have  said,  "  In  order  to  constitute  a  part- 
Gardiner  V.  Childs,8  C.&  P.  845;  Reade  nership,  communion  of  profits  and  loss 
Y.  Bentley,  3  E.  dc  J.  271;  4  id.  656;  is  essential,'*  but  there  is  nothing  to  pre- 
Wilson  V.  Whitehead,  10  M.  &  W.  508;  vent  one  or  more  partners  from  seree- 
Gale  V.  Leckie,  2  Stark.  107 ;  Venables  ing  to  indemnify  the  others  against  loss, 
T.Wood.  3  Ross'  L.  C.  un  Com.  Law,  or  to  prevent  full  effect  from  being  given 
529.  This  last  case  is  an  authority  for  to  a  contract  of  partnership  containing 
the  proposition  that  authors  and  pub-  such  a  clause  of  indemnity.  See  Bond 
lishers  are  not  partners,  and  query  v.  Pittard,  8  M.  &  W.  857 ;  Geddes  v. 
whether  this  is  not  the  correct  doctrine.  Wallace,  2  Bligh,  270. 

Again,  it   frequently    happens   that        The  true    effect  of   such  a    complex 

one  person  has  property  and  another  agreement  would,  it  is  apprehended,  be 

skill,  and  that  they  agree  that  the  latter  to  entitle  each  of  the  partners  to  a  share 

shall  have  the  control  of  the  property  of  the  excess  of  the    returns  over  the 

for  the  benefit  of  both,  and  that  the  advances,  while   some  of  the    partners 

profits  shall  be  divided.    In  such  cases  would  be  entitled  to  be  indemnified  by 

it  may  be  difficult  to  say  whether  part-  the  others  for  all  losses   hevond  the  ad- 

nership  is  or  is  not  created.    In  Stocker  vanceti.    If  this  were  not  the   result  of 

V.  Brocklebank,  ante,  it  is  clear  that  no  the  agreement,  and  if  the  persons  in- 
partnership  was  intended  and  none  was  demnified  were  indemnified  not  only 
created ;  in  the  late  Irish  case  of  Qreen-    against  looses  beyond  the  advances,  but 
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jointly  concerned  in  the  purchase,  they  must  also  be  jointly  concertied 

also  against  tbe  loss  of  tbe  advances  advances,  this  does  not  create  such  a 
themselves,  the  contract  would  lose  its  community  of  interest  in  profit  or  loss 
character  of  a  contract  of  partnership,  as  to  make  such  persons  partners.  Thus 
and    become  a  contract  of  loan.     See  in  Gibson  v.  Lupton,  9  Bing.  297.     See, 
Pothier,  Contrat  de  Soci6t6,  §§  31,  23.  further,  as  to  joint  purchasers,  Coope  v. 
This    last    proposition    is,   however,  Ejre,  1   H.  Black.   87;    and   Hoare  v. 
apparently  modified  by  the  doctrines  of  Dawes,  1  Doug.  371,  and  post^  p.  31, 
quasi-partnership ;  for  it  has  been  held  where  two  persons  joined  in  the  pur- 
tiiat  if  a  person  lends  another  money  on  chase  of  wheat  with  the  intention  of 
sncii  terms  as  to  become  liable  as  if  he  paying  for  it  and  dividing  it  equally,  it 
were  a  partner  with  him,  a  partnership  was  held  that  they  were  not  partners, 
as  between  themselves  will  be  the  re-  So,  if  two  workmen  agree  to  divide  their 
salt,  although  repayment  of  the  advance  wages,  that,  per  se^  does  not  make  them 
is  distinctly  stipulated  for.     This  was  partners.     See  Finckle  v.  Stacey,  Select 
decided  in   Gilpin  v.  Enderly,  5  B.  &  Cas.  in  Ch.  9.    But  the  strongest  illus- 
Aid.  954,  E.  C.  L.  R.  7.  There  the  plain*  trations  of  this  doctrine  are  afibrded  by 
tiff  and  the  defendant  agreed  to  become  those  cases  in  which  co-owners  of  chat- 
partners  as  army  clothiers ;  the  defend-  tels  divide  the  earnings  of  the  chattel, 
ant  advanced  i^.OOO  as  part  of  the  cap-  Tbe  distinction  between  co-owners  and 
ital  to  carry  on  the  business,  and  it  was  copartners  will  be    noticed  hereafter, 
agreed  that  he  should  have  out  of  the  '  and  therefore  it  is  not  necessary  to  do 
profits  of  the  trade  (and  in  case  of  anv  more  at  present  than  to  give  an  instance 
deficiency  therein,  then  out  of  the  capi-  in  which  co-owners  have  been  held  not 
tal  thereoQ,  £2,000  a  year  as  his  share  to  be  partners,  although  they  agreed  to 
of    the   profits.      The  plaintiff,  on  the  divide  the  returns  obtained  by  the  use 
other  hand,  agreed  to  repay  the  £20,000  or  employment  of  the  thing  owned.    A 
on  the  termination  of  tlie  partnership,  good  illustration  of  this  is  afforded  by 
and  to  pay  out  of  the  partnership  capi-  French  v.  Styring,  2  C.   B.   (N.  S.)  357. 
tal  all  such  losses  as  should  arise  in  There  the  plaintiff  and  defendant  were 
carrying  on  the  business.    The  question  entitled  in  common  to  a  race-horse.     It 
before  tue  court  was  whether  this  agree-  was   agreed   that  the  plaintiff  should 
ment  was  an  agreement  for  a  loan,  and  keep,  train  and  have  the  management  of 
so  void  on   the  ground  of  usury,  or  a  the  horse,  that  thirty-five  shillings  a 
contract  of  partnership,  and  so  binding  week  shonld  be  allowed  for  the  expenses 
between  the  parties;  and  it  was  held  to  of  his  keep,  that  the  plaintiff  should 
be  a  contract  of  partnership,  although  pay  the  expenses  of  entering  the  horse 
of  an  unusual  kind.  and  conveying  him  to  the  different  races, 
Ferreday  v.  Hordern,  Jac.  144,  was  a  and  that  one-half  of  the  horse's  keep 
Tery   similar  case,  and  Lord  Eldon  de-  and  other  expenses  and  his  winnings 
cided  that  the  agreement  there  was  not  should  be  equallv  divided  between  the 
usurious^   because    the    lender  of    the  plaintiff  and  the  defendant.    This  agree- 
money  was  not  a  mere  creditor,  bat  be-  ment  was  held  not  to  create  a  partner- 
came  liable  as  if  he  were  a  partner  with  ship.     It  was  no  more  a  partnership  than 
the  borrower.    This,  it  is  apprehended,  if  two  tenants  in  common  of  a  house 
was  tlie  real  point  decided  in  Gilpin  v.  hadagreed  that  one  of  them  should  have 
Enderby,  which  ought  to  be  referred  to  the  general  management    and  provide 
as  a  decision  on  the  law  of  usury,  rather  funds  for  necessary  repairs,  so  as  to  ren- 
tlian  as  a  decision  on  the  law  of  part-  der  the  house  fit  for  tlie  habitation  of  a 
nersbip.     See  Ex  parte  Briggs  and  Ex  tenant,  and  that  the  rent  should  be  di- 
parte  Notley,  8  D.  &  Ch.  367.  vided  amongst  them  equally.     See  the 
Although,  as  has  been  already  pointed  judgment  of  Mr.  J.  Wiiles,  2  G.  B.  (N. 
oat.  those  who  share  gross  returns  share  8.)  3186. 

profits,  if  any  there  be,  and  although  an  Again,  in  whaling  voyages  the  sail- 
agreement  to  share  profits  is  'prima  facie  ors  are  usually  paid  a  certain'  proportion 
an  agreement  for  a  partnership,  yet  it  is  of  the  produce  of  the  oil  obtained,  but 
held,  and  it  is  conceived  rightly,  that  a  they  are  not  therefore  partners,  either 
partnership  is  not  the  result  of  an  agree-  with  each  other  or  with  their  employ- 
ment to  share  gross  returns.  ers.  Mair  v.  Glennie,  4  M.  &  S.  240 ; 
If  several  persons  make  advances  Wilkinson  v.  Fraaier,  4  Esp.  182 ;  and 
for  a  common  object  and  agree  to  share  see  Perrott  v.  Bryant,  2  T.  &  G.  Ex.  61. 
the  gross  returns  in  proportion  to  their  In  such  cases  as  the  last,  partnership  is 
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in  the  future  sale,  otherwise  they  are  not  partners.*  If  one  was  a  mere 
speculator  and  the  others  were  to  share  in  the  purchase,  but  were  not 
jointly  interested  in  any  subseqtcent  disposition  of  the  property,  though 
they  may,  by  other  purchases,  have  concluded  themselves  as  to  some 
particular  vendors,  yet,  in  the  transaction  in  question,  there  would 
not  be  that  communion  between  them  necessary  to  make  them  part- 
ners ;  their  agreement  would  be  merely  a  sub-contract,  which  may  be 
executory,  to  share  in  a  purchase  to  be  made.  The  seller  in  such  a 
case  could  look  to  no  other  security  but  to  the  ones  to  whom  the 
credit  was  given.  So  upon  similar  principles.,  if  two  persons  jointly  agree 
to  do  a  particular  piece  of  work,  but  the  money  received  for  such  work 
is  not  to  be  employed  on  their  joint  account,  the  persons  so  contracting 
are  not  partners.  Thus,  in  the  case  of  Finckle  v.  Stacey,' joint  articles 
were  entered  into  by  the  plaintiff  and  defendant  for  doing  a  particular 
piece  of  work  for  the  Duke  of  Marlborough,  on  account  of  which 
several  sums  of  money  had  been  jointly  received  by  them,  and  imme- 
diately divided  between  them.  There  being  a  sum  demanded  by  them 
in  arrear,  which  the  Duke  refused  to  pay,  as  being  unreasonable, 
Stacey  applied  to  Finckle  'to  join  him  in  a  suit  to  recover  what  was  in 
arrear,  which  he  refused  to  do^  declaring  he  had  several  advantageous 
works  under  the  Duke  which  he  should  lose  should  he  join  in  a  suit, 
on  which  Stacey  applied,  and  got  his  own  half  of  the  sum  which  was 
due  to  the  two.  A  bill  was  then  brought  for  a  moiety  of  the  money 
so  received,  and  insisted  it  should  be  considered  as  a  partnership  in 
trade,  and  this  money  as  so  much  received  on  the  joint  account  But 
the  court  were  of  opinion  it  was  not  to  be  considered  as  a  partnership, 
but  only  an  agreement  to  do  a  particular  act ;  between  which  there  is 
great  difference;  and  that  it  is  so,  is  plain,  for  the  money  which  they 
had  received  they  immediately  divided,  and  did  not  lay  out  on  a  com- 
mon account.    The  bill  was  dismissed  with  costs. 

In  this  case,  however,  if  no  application  had  been  made  to  the 
plaintiff  to  sue  the  duke,  a  bill  for  an  account,  supposing  an  account 
necessary,  would  clearly  have  been  sustainable  against  the  defendant 
on  other  grounds  than  those  of  partnership.  Here,  however,  the 
plaintiff,  for  his  own  private  ends,  had  absolutely  refused  to  join  in 

clearly    not    intended;    and    although  such    liabilities.     A   fortiori  it  is  im- 

persons    who    share  profits    incur,  by  possible  to  regard    them    as    partners 

the  law  of  this  country,  liabilities  as  inter  se." 

if  they  were  partners,  nevertheless  it        'Woodward  v.  Cowing,  41  Me.  9;  Bn- 

is  held  that  persons    who    merely  di-  dy  v.  Calhoun,  1:  Penn.  St.  140. 

vide  gross   returns,  do   not  incur '  any        *  Sel.  Ca.  Ch.  9. 
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8uiug  for  the  money;  aud  the  court  observed:  ^^It  is  pretty  extraor- 
dinary that  he  should  come  here  to  have  the  benefit  of  another's  act, 
in  which  he  refused  to  join;  which  refusal  was  with  a  corrupt  view 
lor  his  own  advantage,  aud  not  on  a  common  account,  the  money  due 
on  which  he  would  rather  sacrifice  than  forego  his  own  particular  ad- 
vantage. And  here  is  no  insolvency  in  the  duke;  if  there  had  been, 
perhaps  it  would  have  deserved  consideration." 

Varioiui  modes  of  creating  partnenhip  likbllity. 

Sec.  30.  Where  there  is  no  participation  in  profits,  there  is  no  part- 
nership, either  between  the  parties  or  as  to  third  persons,  and  conse- 
quently mere  joint  ownership  of  property,  or  a  joint  interest  in  any 
matter,  of  itself  does  not  make  the  persons  interested  therein  partners. 
In  order  to  constitute  them  partners  there  must  be  an  intention  to  sell, 
or  to  use  the  property  for  their  mutual  profit.*    But  where  there  is  a 

1  Hopkins  v.  Forsjrth,  14  Penn.  St.  84 ;  Thomas,  45  N.  H.  113 ;  Mohawk  R.  R. 
Hoare  V.  Dawes.  Dougl.  371 ;  Gibson  v.  Co.  v.  Niles,  3  Hill  (N.  Y.),  162;  PiUs- 
Luptoa,  9  Bing.  8»7 ;  Ck»pe  v.  Eyre,  1  bury  ▼.  Pillsbury,  20  N.  H.  90 ;  Fay  v. 
H.  Bl.  37;  Brady  v.  Calhoun,!  Fenn.  Davidson,  13  Minn.  523;  Dwinel  v.  Stone. 
St.  440 ;  Ludlow  v.  Cooper,  4  Ohio  St.l.  30  Me.  884 :  Wilkinson  v.  Jett,  7 Leigh 
In  Cowand  o.  Pulley,  11  La.  An.  1.  it  (Va.)  115;  Snell  t.  DeLund.  43  m.828; 
was  held  that  persons,  owning  materials,  Fawcett  v.  Osbom,  32  id.  4Ll ;  Oliver  v. 
and  maoufacturing  them  into  carriages  Gray,  4  Ark.  425.  In  Braly  v.  Goddard, 
for  sale,  were  partners,  but  if  they  had  49  Me.  115,  it  was  held  that,  under  such 
purchased  the  materials  to  be  manufac-  a  state  of  things,' a  partnership  could  not 
tured  into  carriages,  the  carriages  to  be  be  said  to  exist,  if  one  of  the  parties  had 
divided  when  completed,  they  would  not  the  unqualified  right  to  dispose  of  his 
not  have  been  partners,  but  merely  own  share  of  the  property,  nor  any 
joint  owners.  Thus,  in  Stoal lings  v.  right  to  dispose  of  the  remainder  on  anv 
Baker,  15  Mo.  481,  where  one  party  fur-  terms  whatever  ;  and  this  is  in.acoord- 
niahed  a  saw-mill,  and  men,  and  team  ance  with  the  English  doctrine.  Hoare 
to  keep  it  in  operation,  and  the  other  v.  Dawes,  ante.  In  Finckle  v.  Stacy, 
furnished  logs,  and  feed  for  horses  and  ante,  two  persons  Joined  in  doing  a  oer- 
hands,  the  lumber  when  sawed  to  be  tain  piece  of  work,  and  immediately 
equally  divided  between  them,  they  upon  receipt  of  the  monev  therefor 
were  held  not  to  be  partners.  But  in  divided  it,  and  thd  court  held  that  they 
Mnsier  v.  Trumpbour,  5  Wend.  (N.  X.)  were  not  partners.  Neither  are  they 
275,  a  different  rule  was  adopted,  and  partners  therein  if  it  is  sold  for  their 
persons  who  entered  into^an  a)greement  benefit  by  an  agent,  under  instructions 
to  burn  lime  on  shares,  one  to  build  the  to  pay  to  each  an  equal  moiety  thereof, 
kiln  and  the  other  to  burn  it  and  fur-  Porter  v.  McClure,  15  Wend.  (N.Y.)  187, 
nish  wood  therefor,  the  lime  when  was  a  case  where  two  persons  were 
burned  to  be  equally  divided  between  jointly  interested  in  building  a  mill,  and 
them,  were  held  technical  partners ;  and  one  having  promised  to  pay  for  advances 
in  Cox  Y.  Delano,  3  Dev.  (N.  C.)  L.  89,  made  thereon,  it  was  held  that  the  other 
an  agreement  between  the  owner  of  a  was  not  liable  thereon,  as  they  were  not 
boat  and  the  captain  that  each  should  partners,  but  mere  joint  owners,  and  a 
pay  certain  expenses  and  divide  the  similar  doctrine  has  been  held  in  several 
freight,  with  authority  in  the  captain  to  cases.  Sikes  v.  Works,  6  Gray  (Mass.) 
invest  the  freight  money  on  joint  ac-  433 ;  Pillsbury  v.  Pillsbury,  20  N.  H.  90; 
count,  was  held  a  partnership.  It  may  In  Parkhurst  v.  Kinsman,  1  Blatchf. 
be  doubted  whether  the  doctrine  of  Mu-  (U.  S.  C.  C.)  488,  it  was  held  that  the 
sier  V.  Trumpbour,  ante,  can  be  regard-  joint  owners  of  a  patent  were  not  part- 
ed as  expressing  a  correct  rule  of  law.  nera,  and  a  similar  rule  was  adopted  in 
See,    conflicting    therewith,    Austin  v.  Pitts  ▼. Hall,  3 Blatchf. (U.S. )201.   See, 
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joint  purchase  with  a  view  to  a  joint  sale  and  a  communion  of  profit 
and  loss,  this  constitutes  a  partnership  i7Uer  se  and  quoad,*  The  modes 
by  which  a  person  may  become  a  partner  are  numerons,  and  in  all  cases 
the  question  as  to  what  is  a  partnership,  is  a  question  for  the  court, 
while  the  question  as  to  whether  a  partnership  exists,  is  a  question  for 
the  jury.*  In  the  following  cases  a  person  may  be  held  as  a  partner, 
whether  so  in  fact  or  not:  First,  by  sharing  in  the  profits  and  losses 
of  a  business  as  principal ;  *  second,  by  holding  himself  out  as  a  part- 
ner, in  which  case  he  is  estopped  from  denying  that  he  is  so  in  fact.'' 
But,  where  a  person  holds  himself  out  as  a  partner,  yet,  if  there  are 
certain  stipulations  that  he  shall  not  participate  in  the  profits  of  the 
business  or  be  liable  as  a  partner,  he  is  only  estopped  from  denying 
that  he  is  a  partner,  as  to  those  who  have  dealt  with  the  firm  in  igno- 
rance of  such  restrictions.  A  person  who  knows  the  facts  cannot  hold 
him  as  a  partner.  Thus,  in  Alderson  v.  Pope,  2  Chitty,  120,  Lord 
Ellenborough  held  that  "  Where  there  was  a  stipulation  between  A, 
B  and  G,  who  appeared  to  the  world  as  copartners,  that  G  should  not 
participate  in  the  profit  and  loss,  and  should  not  be  liable  as  a  partner, 
G  was  not  liable  as  such  to  those  who  had  notice  of  this  stipulation, 
and  that  notice  to  one  member  of  a  firm  was  notice  to  the  whole  part- 
nership." The  report  of  this  case  states  no  more  than  what  is  hero 
extracted,  and  the  reader  is  left  in  doubt  as  to  the  meaning  of  the 
words  '^should  not  be  liable  us  a  partner.^'  If  these  words  meant  that 
G  was  to  be  indemnified  by  A  and  B,  the  observations  already  made 
show,  it  is  conceived,  that  the  decision  was  erroneous.  But  if  they 
meant  that  G  would  not  be  liable  at  all  to  third  parties  for  the  acts  of 
A  and  B,  then  the  question  would  arise  whether  this  was  not  altogether 
inconsistent  with  G's  conduct  and  whether  the  maxim  protest atio 
facto  contraria  non  valet  would  not  apply.  In  any  point  of  view  the 
reported  note  of  the  case  is  unsatisfactory.     Moreover,  if  a  person  has 

alsOy Holmes  v.  United  Ins.  Co..  2  JoUdb.  partners  In  that  particular  transaction- 

Cas.  (N.  Y.)  829;  Post  v.  Kimberlv,  9  'Drake  v.  El  win,  1  Cai.  (N.  Y.)184; 

Jolins.  (N.  Y.)  470;  Hickert  v.  Flgley,  Beecliam  v.  Dodge,  3  Hare  (Del.),  485; 

6  W.  &  S.  (Penn.)  139  ;  Finckle  v.  Stacy.  Doggett  v.  Jordan,  2  Fla.  541. 

Sel.  Cas.  Ch.  9;  Penniman  v.  Munson,  'Chapman    v.  Wilson,  1  Roh.  (Ya.) 

26  Vt.  164.  267 ;  Perry  v.  Butt,  14  Ga.  699  ;  Greg- 

» In  re  Warren,  Davies  (TJ.  S.  C.  C.)  ory  v.  Dodge,  14  Wend.  (N.  Y.)  593; 

320,   Penniman  v.    Munson,  ante;   in  Vassar  y.  Gamp,  14  Barb.  (N.  Y.)  341 ; 

Benson  T.  McBee,  2McMull.  (S.C.)9],  Mumford   v.    NicoU  20  Johns.  (N.  Y.) 

grain  received  at   a  mill  as  toll,  was  611;  Brown  v.  Tapscott,  6M.  &W.119. 

mixed  up,  and  became   the  subject  of  ^Carmichael  v.  Greer,  55  Ga.  116; 

traffic  between  the  defendants,and  it  was  Pickard   v.    Sears,  6  Ad.  &  £1.469; 

held  that  as  each  part  owner  was  interest-  Campbell   v.    Hastings,  29  Ark.    512; 

ed  in  the  proceeds  of  the  sale,  they  were  Freeman  v.  Cooke,  2  Ex.  654. 
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been  indaoed  by  the  fraud  of  others  to  hold  himself  out  as  a  partner 
with  them,  their  fraud  does  not  relieve  him  from  liability  to  third 
parties  who  have  been  induced  by  his  conduct  to  trust  him  as  well  as 
them,  and  who  have  had  nothing  to  do  with  the  fraud  practiced  upon 
him. 

The  expression  in  Waugh  v.  GaiTer,  ^'  If  he  will  lend  his  name  as  a 
partner,  he  becomes  against  all  the  rest  of  the  world  a  partner,"  re- 
quires qualification  ,  for  the  real  ground  on  which  liability  is  incurred 
by  holding  oneself  oat  as  a  partner  is,  that  credit  has  been  thereby  ob- 
tained. This  was  put  with  great  clearness  by  Mr.  Justice  Parke  in 
Dickinson  v.  Valpy,*  in  which  he  said  :  ^^  If  it  could  have  been  proved 
that  the  defendant  had  held  hin)^lf  out  to  be  a  partner,  not  to  the 
world,  for  that  is  a  loose  expression,  but  to  the  plaiatiff  himself,  or  un- 
der such  circumstances  of  publicity  as  to  satisfy  a  jury  that  the  plain- 
tiff knew  of  it  and  believed  him  to  be  a  partner,  he  would  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged,  and  gave  credit 
to  the  defendant,  upon  the  faith  of  his  being  such  partner.  The  de- 
fendant would  bo  bound  by  an  indirect  representation  to  the  plaintiff 
arising  from  his  conduct  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner  and  the  plaintiff  had  acted 
upon  that  statement."  *    It  follows  from  tbis  that  a  person  cannot  be 

'SeeEUisv.  Schmodck,  5  Bing.  G2\;  a  firm,  simply  beoiuse  at  some  time 

Ex  parte  Broome,  1  Rose,  69.  It  will  be  the  members  thereof,  or  the  person  him- 

Been  hereafter  that  persons  induced  to  self,  had  represented  himself  to  belong 

join  companies,  hj  the  false  and  fraud-  to  it.     No  one,  except  those  who  knew 

nlant  statements  of  directors,  cannot  on  of  such  holding  out,  and  vbho    relied 

that  ground  escape  from    iiability  to  upon  U  can  claim  to  hold  him.    Hicks 

creditors.  v.  Cram,  17    Vt.   449 ;    Bry    ▼.    Wes- 

•  10  B.  &  C.  140.  ton,  16  Me.  261  ;  Gilbert  v.  Whidden,  20 

*  See,  too,  Vice  ▼.  Anson,  7  B.  ft  C.  id.  d67 ;  Irvin  ▼.  Conklin,  86  Barb.  (N. 
409,  where  the  defendant  held  herself  Y.)  66;  Markham  y.  Jones,  7  B.  Monr. 
out  as  a  partner,  but  not  to  the  plaintiff.  (Ky.)  457 ;  Vibbard  ▼.  Roderick,  61  Barb. 
Pettis  V.  Atkins,  60  111.  454.  In  order  (N.  Y.)  629;  Freeman  v.  Bloomfield,  48 
to  come  within  the  rule  as  to  lia-  Mo.  891 ;  Conklin  v.  Barton,  48  Barb, 
bility,  credit  must  have  been  given  (N.  Y.)  440 ;  Edmundson  T.  Thompson, 
to  the  firm  on  the  faith  of  his  connec-  6  H.  &  N.  1020.  Where  persons  are 
tion  with  it,  and  liability  for  its  obliga-  sought  to  be  made  liable  as  partners,  it 
tions.  Steams  v.  Havens,  14  Vt.  540 ;  is  held,  that  if  one  holds  himself  out  to 
Bowie  V.  Maddox,  29  Ga.  285;  Sherrod  be  a  partner  of  another,  that  does  not 
V.  Langdon,  21  Iowa,  518  ;  Crozier  v.  make  him  in  fact  a  partner,  nor  render 
Kirker,  4  Tex.  252;  Benedict  v.  Davis,  him  liable  as  such,  except  as  to  those 
2  McLean  (TJ.  S.)  847 ;  Furber  v.  Carter,  who  are  thereby  led  to  believe  he  is  a 
11  Humph.  (Tenn.)  271;  Eellog|r  v.  partner,  and  who  gave  credit  to  the  sup- 
Griswold,  12  Vt.  291 ;  Stanchfiela  v.  posed  firm  upon  such  belief.  But  this 
Palmer,  4  Greene  (Iowa),  28 ;  Gill  v.  liability  from  estoppel  is  confined  to  the 
Kuhn,  6  S.  &  R.  (Penn.)  883 ;  Grleffv.  acts  and  admissions  between  the  par- 
Bondonsquie,  18  La.  An.  631;  Fisher  ties,  and  to  the  fact  that  credit  was  given 
V.  Bowie,  20  111.  396.  That  would  by  the  •  plaintiff  in  consequence  of  the 
be  an  exceedingly  harsh  and  un-  holding  out,  admission  or  declaration 
reasonable  rule  that  would  hold  one  li-  made  to  him.  Wood  v.  Pennell,  51  Me. 
able  who  had  no  connection  in  fact  with  59. 
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liable  on  a  contract,  on  the  ground  that  he  held  himself  out  as  a  part- 
ner,  unless  he  did  so  before  the  contract  was  entered  into.'  It  also 
follows  that  no  person  can  he  fixed  with  liability  on  the  ground  that 
he  has  been  held  out  as  a  partner,  unless  two  things  concur,yiz.:  first,  the 
alleged  act  of  holding  out  must  have  been  done  either  by  him  or  by  his 
consent,  and  secondly,  it  must  have  been  known  to  the  person  seeking 
to  avail  himself  of  it  In  the  absence  of  the  first  of  these  requisites, 
whatever  may  have  been  done  cannot  be  imputed  to  the  person  sought 
to  be  made  liable,  and  in  the  absence  of  the  second,  the  person  seek- 
ing to  make  him  liable  has  not  in  any  way  been  misled.  As  illustra- 
tive of  these  propositions,  reference  may  be  made  to  Fox  T.  Clifton, 
Pott  V.  Eyton,  and  Newsome  v.  Co^s. 

Role  In  Ton  ▼.  Gllfton. 

Sec.  21.  In  Pox  v.  Clifton,"  certain  persons  resolved  to  form  a  com- 
pany with  a  capital  of  £600,000  in  12,000  shares  at  £50  each.  The  de- 
fendants applied  for  shares,  which  were  allotted  to  them,  and  their 
names  were  entered  in  a  book  made  up  by  the  secretary  of  the  company 
and  kept  at  its  counting-house.  The  plaintiff,  before  he  did  the  work  for 
which  he  sued  the  defendants,  applied  to  the  secretary  to  know  of  what 
persons  the  company  consisted,  and  the  plaintiff  was  shown  the  book  in 
which  the  defendants*  names  were;  but  it  did  not  appear  whether  the 
plaintiff  saw  their  names  or  not  The  plaintiff  sought  to  make  the 
defendants  liable  on  the  ground  (amongst  others)  that  they  had  held 
themselves  out  as  partners.  The  judgment  upon  this  point  is  extracted 
at  length,  owing  to  its  practical  importance.  "Now,  the  evidence 
upon  which  the  plaintiff  contends  that  the  defendants  permitted 
themselves  to  be  represented  to  the  plaintiff  as  partners  in  the  con- 
cern is,  that  the  secretary  to  the  company  had  prepared  a  book  con- 
taining a  list  of  the  names  of  all  those  persons  to  whom  shares  had 
been  allotted  in  the  concern,  in  which  list  the  names  of  the  seven 
defendants  had  been  included ;  that  this  list  had  been  left  with 
the  bankers  of  the  company  to  enable  them  to  receive  the  deposits 
from  the  contributors,  upon  which  list  the  payments  had  been 
made  and  receipts  given  at  the  banking-house ;  and  that  a  copy  of  it 
was  lying  upon  the  table  of  the  counting-house  belonging  to  the  com  • 
pany,  where  it  was  seen  by  the  plaintiff  when  he  called  upon  the  sub- 
ject of  the  contract ;  and  that,  on  one  occasion,  when  the  plaintiff  was 
expressing  a  doubt  about  trusting  such  a  numerous  company,  the  sec- 

1  Baird  v .  Planque,  1  Fos.  &  Finn .  844        '  6  Bing .  776 . 
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retary  opened  the  book^  and  the  plaintiff  looked  over  some  of  the 
names.  The  book  itself, when  referred  to,  contained  lists  on  the  different 
pages  of  the  names  of  the  several  persons  to  whom  shares  had  been 
allotted,  arranged  alphabetically,  one  leaf  being  assigned  to  each  let- 
ter of  the  alphabet,  and  the  whole  number  of  names  consisted  of  up- 
wards of  200 ;  so  that  the  merely  opening  the  book  in  the  counting- 
house  and  seeing  some  of  the  names  could  not,  in  the  ordinary  course 
of  things,  give  any  intimation  to  the  plaintiff  that  the  names  of  the 
seven  defendants  were  included  in  the  lists;  indeed,  it  is  not  argued 
on  the  ground  that  the  plaintiff  saw  the  names  of  the  defendants  in 
this  list,  but  that  the  bare  circumstance  that  their  names  were  included 
in  such  list  used  for  the  purpose^  above  specified,  by  their  own  per- 
mission, was  a  sufficient  holding  themselves  out  to  the  world  as  part- 
ners in  the  company.  But,  in  the  first  place,  there  was  no  evidence 
that  the  defendants  knew  of  the  existence  of  any  copy  of  the  list  at  the 
counting-house  ;  still  less,  any  evidence  that  such  list  was  made  up  or 
'shown  to  any  one  with  their  permission  or  knowledge.  The  holding 
oneself  out  to  the  world  as  a  partner,  as  contradistinguished  from  the 
actual  relation  of  partnership,  imparts  at  least  the  voluntary  act  of  the 
party  so  holding  himself  out.  It  implies  the  lending  of  his  name  to  the 
partnership;  and  is  altogether  incompatible  with  the  want  of  knowledge 
that  his  name  has  been  so  used.  Thus,  in  the  ordinary  instances  of  its 
occurrence,  where  a  person  allows  his  name  to  remain  in  a  firm,  either 
exposed  to  the  public  over  a  shop-door,  or  to  be  used  in  printed  invoices 
or  bills  of  parcels,  or  to  be  published  in  advertisements,  the  knowledge 
of  the  party  that  his  name  is  used,  and  his  assent  thereto,  is  the  very 
ground  upon  which  he  is  estopped  from  disputing  his  liability  as  a  part- 
ner. That  there  must  have  been  some  list  of  the  subscribers  to  so  nu- 
merous a  company,  the  defendants  may  indeed  be  taken  to  have  known; 
it  would  have  been  impossible  to  make  calls  for  deposits,  to  give 
notices,  or  to  do  any  of  the  acts  necessary  for  carrying  on  the  concern, 
without  a  written  list  of  the  names  of  subscribers.  So  far,  therefore, 
the  authority  of  the  defendants  to  the  existence  of  a  list  may  be  assumed. 
But  that  implies  no  authority  whatever  that  a  copy  should  be  made 
out  to  lie  in  the  counting-room  for  the  purpose  of  being  shown  to 
strangers  who  might  demand  to  look  at  it  And  still  less  could  the 
list  left  with  the  bankers  be  considered  as  making  any  communication 
to  the  world  with  the  assent  of  the  defendants.  That  list  was  a  matter 
in  strict  confidence  and  privity  between  the  banker  who  received  the 
money,  and  the  party  who  called  with  the  Atter  in  his  hand  and  paid 
6 
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the  deposit.  It  held  oat  no  information  to  the  public,  because  not 
communicated  to  any  third  person  whatsoever.  Even  upon  the  face 
of  the  book  itself,  it  conveyed  no  information  of  the  relation  in  which 
the  parties  stood  to  each  other;  as  it  contained  nothing  but  a  long  list  of 
names,  without  any  notice  or  heading  whatever,  leaving  it  altogether  un- 
certain whether  the  persons  named  are  partners  in  any  concern  actually 
established,  or  merely  subscribers  to  a  projected  partnership;  and  as 
to  the  receipt  given  by  the  bankers  for  the  deposit,  and  called  the 
scrip  receipt,  it  could  give  no  information  to  any  one;  for  it  was  a  re- 
ceipt given  to  the  directors  eo  nomine,  and  not  to  the  individual  paying 
the  money.  But  without  reference  to  the  information  which  the  plaintiff 
actually  received  from  the  book,  w%  think  the  communication  of  this 
book  was  no  act  done  by  the  defendants  themselves,  or  by  their  au- 
thority or  permission,  so  as  to  make  them  nominal  and  ostensible 
partners,  in  contradistinction  to  real  partners  or  sharers  in  the  profits 
of  the  concern,  so  that  the  verdict,  if  it  rested  on  this  part  of  the  evi- 
dence, cannot  be  supported.'' 

Rule  in  Pott  ▼.  Ey  ton. 

Sec.  22.  In  Pott  v.Eyton,*  Jones  managed  a  shop  for  Eyton  paying  him 
a  percentage  on  the  amount  of  all  sales.  Eyton's  name  was  over  the 
door,'  and  liceases  to  sell  tea,  etc.,  were  taken  out  in  his  name.  Jones 
had  other  shops  in  the  neighborhood  with  which  Eyton  had  no  con- 
cern, and  had  an  account  in  his  own  name  at  the  plaintiff's  bank.  The 
account  was  overdrawn,  and  it  was  sought  to  recover  from  Eyton 
the  balance  due  to  the  bank  on  the  ground,  amongst  others,  that  he 
had  held  himself  out  as  a  partner  with  Jones.  There  was,  however, 
nothing  to  show  that  the  bankers  knew  that  Eyton's  name  was  over 
the  door  of  one  of  Jones'  shops,  or  that  licenses  were  taken  out  in 
Eyton's  name,  or  that  the  bankers  ever  supposed  him  to  be  a  partner 
with  Jones,  or  that  they  had  ever  in  fact  given  any  credit  to  Eyton. 
The  jury  found  that  Eyton  had  not  consented  to  have  his  name  held 
out  as  a  partner  or  to  have  his  credit  pledged  to  the  bank,  and  the  de- 
fendant had  a  verdict,  which  the  court  refused  to  disturb,  inasmuch  as  it 
appeared  from  the  evidence  that  the  bankers  had  looked  only  to  Jones. 

Rule  in  Newiome  ▼.  Oolos. 

Sec.  23.  In  Newsome  v.  Coles,  a  firm  of  four  partners  carried  on  busi- 

1 8  G.  B.  82,  E.  G.  L.  R.  54,andaiUtf,        *  Relied  on  in  WiUiamB  v.  Keats,  2 
p.  39.  ^  Stark.  290. 

•  »2  Camp.  617. 
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ness  ander  the  name  of  Thomas  Oolfes  and  Sons.  Thomas  Coles  died^ 
bat  the  three  sons  carried  on  business  in  the  old  name  for  a  few  years; 
they  then  dissolved  partnership,  two  of  them  establishing  a  new  basi- 
ness  and  the  other  continuing  the  old  business  alone,  bat  in  the  old 
name.  The  dissolution  was  advertised  in  \he  Gazette.  The  plaintiff, 
who  did  not  know  of  the  dissolution,  but  had  had  no  dealings  with  the 
firm  before  its  dissolution,  sought  to  make  all  thi'ee  brothers  liable  on 
a  bill  accepted  after  the  dissolution  by  the  one  brother,  who  continued 
to  trade  under  the  old  name,  and  had  accepted  the  bill  in  that  name. 
The  other  two  brothers,  however,  had  never  held  themselves  out  to 
the  plaintiff  that  they  were  partners  in  any  firm  of  the  name  of 
Thomas  Coles  &  Sons ;  they  had  done  nothing  to  authorize  the  use 
of  that  name  after  the  dissolution ;  at  the  same  time  they  knew  that 
the  old  name  was  still  used,  and  they  had  taken  no  steps  to  prevent 
such  use.  This,  however,  it  was  held  they  were  not  bound  to  do, 
and  the  plaintiff  failed.  The  case  would  have  been  decided  differently 
if  the  plaintiff  had  been  a  customer  of  the  firm  before  its  dissolution, 
for  in  that  case  he  would  have  been  justified  in  supposing  that  there 
had  been  no  change  in  the  firm.^ 

Bttato  of  daceaaed  partner  not  liable  when  bnsineBs  is  continued  by  anrviTing 
partnen  under  old  name. 

Sec.  24  However,  if  a  partner  dies,  and  the  surviving  partners  con- 
tinue the  old  business  in  the  old  name,  this  will  not  have  the  effect  of 
rendering  the  estate  of  the  deceased  liable,  even  to  old  customers  or  cor- 
respondents of  the  firm,  for  acts  done  by  the  survivors  after  the  death  of 
their  late  copartner.  The  doctrine  of  holding  out  has  never  been  applied 
to  such  a  case,  and  the  executor  of  the  deceased  incurs  no  liability  by 
the  continued  use  of  the  old  name.'  If,  indeed,  the  executor  is  the  sur- 
viving partner  using  the  old  name,  that  makes  no  difference,  for  as  ex- 
ecutor he  can  bind  his  testator's  estate.* 

When  penon  holds  himself  out  as  partner. 

Sec.  25.  A  person  who  holds  himself  out  as  willing  to  become  a  part- 
ner does  not  incur  liability  by  so  doing.  Although  a  person  who  rep- 
resents himself  to  be  a  partner,  is  properly  held  liable  as  a  partner  to 
persons  who  have  acted  on  the  faith  of  his  being  so,  it  would  be  in  the 
highest  degree  unjust  to  confound  a  representation  by  a  person  that  he 


>  8ee  the  note  to  the  case  of  Newsome    490;  Devaynes  y.  Noble  (Houlton's  case), 

V.  Coles,  2  Camp.  620.  1  Mer.6l6;  Vulliamy  v.  Noble,3Mer.614. 

« See  Webster  v.  Webster, 3  Swanst.        »  See  VuUiamy  v.  Noble,  8  Mer.  614. 
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intended  to  become  a  partner,  witA  a  representation  that  he  was  one  in 
point  of  fact,  and  to  hold  him  as  much  liable  to  third  parties  for  the 
one  representation  as  for  the  other.  This  distinction  was  recognized 
and  acted  on  in  Bourne  v.  Freeth,*  where  the  defendant,  who  had 
signed  a  prospectus  containing  the  terms  on  which  it  was  proposed  to 
form  a  company,  was  held  not  to  have  held  himself  out  as  a  shareholder 
therein. 

Whether  the  defendant  has  or  not  held  himself  out  to  the  plaintiff 
is  in  every  case  a  question  of  fact  to  be  determined  by  a  jury,  and  the 
consequence  is,  that  there  is  great  apparent  conflict  in  the  cases  on 
this  head.  In  Wood  v.  The  Duke  of  Argyll,'  and  in  Lake  v.  The  Duke 
of  Argyll,'  the  very  same  acts  were  relied  on  as  a  holding  out,  riz,: 
being  adyertised  as  president  of  a  society,  acting  as  president  at  a  meet* 
ing,  and  signing  some  resolutions  then  agreed  upon;  in  the  first  case, 
this  was  held  not  sufficient  and  the  defendant  had  a  verdict;  whilst 
in  the  last,  it  was  held  to  be  sufficient  and  the  plaintiff  had  a  verdict. 
The  jury  was  asked  whether  the  defendant  had  held  himself  out  as  in- 
tending to  pay  for  the  work  charged,  and  the  question  was  answered 
in  the  affirmative  in  the  one  case,  and  in  the  negative  in  the  other, 
and  the  court  in  each  case  refused  to  disturb  the  verdict. 

Person  Uablo  on  principles  of  agency. 

Sec.  26.  It  cannot  be  too  cai*ef  uUy  borne  in  mind  in  all  cases  of  this 
description  that  a  person  who  is  neither  a  partner  nor  a  quasi-'ps^rtner, 
is  liable  on  the  general  principles  of  agency,  for  acts  done  by  others  with 
his  authority  express  or  implied.  If,  therefbre,  members  of  provis- 
ional committees,  managers  of  clubs,  or  any  other  persons  not  in  part- 
nership, pass  resolutions  that  work  shall  be  done  or  goods  supplied, 
they  authorize  whatever  may  be  done  in  pursuance  of  such  resolutions, 
and  they  are  the  persons  naturally  looked  to,  and  prinia  facie  liable  to 
pay  for  what  may  be  so  done.*  The  question  in  these  cases  is  simply 
one  of  agency,  and  the  question  of  partnership  or  no  partnership  is 
immaterial,  save  that  if  a  partnership  can  be  established,  the  liability 
of  one  member  for  the  acts  of  the  others  in  the  prosecution  of  their 
common  object,  follows  almost  as  a  matter  of  course. 

Sub-pertnerships. 

Sec.  27.  A  sub-partnership  is,  as  it  were,  a  partnership  within  a  part- 

1  0  B.  &  C.  682.     See. too,  Reyneil  t.  * Doableday  v.  Muskett, 7  Bing.  110  ; 

Lewis,  15  M.  ft  W.  517,  and  Wjld  v.  Braithewaite  v.  Skafleld,  9  B.  &  a  401 ; 

Hopkinn,  ib.  Barls  v.  Smith,  7  Bing.  705. 

«6  Man.  ft  Gr.  928.  «6  Q.  a  477. 
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nership;  it  presupposes  the  existence  of  a  partnership  to  which  it  is 
itself  subordinate.  An  agreement  to  share  profits  only  constitutes  a 
partnership  between  the  parties  to  such  agi'eement.  If,  therefore, 
several  persons  are  partners  and  one  of  them  agrees  to  share  the  profits 
derived  by  him  with  a  stranger,  this  agreement  docs  not  make  the 
stranger  a  partner  in  the  original  firm.  The  result  of  such  an  agree- 
ment is  to  constitute  what  is  called  sl  sub-partnership ,  that  is  to  say,  it 
makes  the  parties  to  it  partners  inter  se  ;  but  in  no  way  affects  the  other 
members  of  the  principal  firm,  nor  is  thera  any  authority  for  saying 
that  because  the  stranger  shares  the  profits  of  that  firm  he  can  be  made 
liable  to  persons  dealing  with  it  as  if  he  were  a  partner  therein.  In 
the  language  of  the  Civilians,  Socius  mei  8ociiy  Socius  meus  non  est,^  In 
ex  parte  Barrow,  Lord  Eldon  puts  the  law  on  this  subject  very  clearly: 
^'  I  take  it,''  he  says,  ^*  to  have  been  long  since  established,  that  a  man 
may  become  a  partner  with  A  where  A  and  B  are  partners  and  yet  not 
be  a  member  of  that  partnership  which  existed  between  A  and  B.  In 
the  case  of  Sir  Charles  Raymond,  a  banker  in  the  city,  a  Mr.  Fletcher 
agreed  with  Sir  Charles  Raymo&d  that  he  should  be  interested  so  far 
as  to  receive  a  share  of  his  profits  of  the  business,  and  which  share  he 
had  a  right  to  draw  out  from  the  firm  of  Raymond  &  Co.  But  it  was 
held  that  he  was  no  partner  in  that  partnership ;  had  no  demand 
against  it;  had  no  account  in  it ;  and  that  ho  must  be  satisfied  with 
a  share  of  the  profits  arising  and  given  to  Sir  Charles  Raymond."  * 

If  a  partner  sells  and  assigns  his  share  and  interest  to  a  purchaser, 
no  partnership  subsists  wtween  the  vendor  and  purchaser,  for  there  is 
no  community  of  profit  or  loss  between  them.  On  the  other  hand, 
no  partnership  is  created  between  the  purchaser  and  the  vendor's 
copartners,  for  between  them  and  the  purchaser  there  is  no  Contract 
or  privity  whatever.  If,  indeed,  the  other  partners  recognize  the  as- 
signment and  adopt  it,  and  treat  the  purchaser  as  their  partner,  and 
he  acts  as  if  he  were  a  partner  with  them,  a  partnership  between  them 
and  him  will  undoubtedly  be  created  ;  but  still  the  only  effect  of  the 
assignment  in  the  absence  of  any  such  recognition  and  adoption  is  to 
render  the  vendor  a  trustee  for  the  purchaser,  and  to  put  an  end  to 
the  partnership  as  between  the  vendor  and  his  former  partners  from 
the  time  they  received  notice  of  the  assignment.* 

1  See  Potbier,  Partn.  g  91.  697;  Ezparte  I>odgson,Mont.&M'Ar.445. 

*  See,  too,  Braj  ▼.  Fromont,  6  Madd.  5 ;  >  Jefferys  v.  Smith,  8  Baas.  158 ;  Heath 

KiUock  V.  Groff,4  Rasa  285;  Falrholme  ▼.  v.  Sansom,  4  B.  &  Ad.  175. 

Majoribanks,  3  Robb,  L.  C.  on  Com.  Law,  *  Dig.  xvii.  tit.  2  {pro  iocio)  15.  pr. 
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Q«ii«Eal  and  iMxiioiiIar'^atiMnliips. 

Sec.  28.  It  is  customary  for  writers  on  partnership  law  to  divide  part- 
nerships into  universal^  general^  and  particular  (or  special  or  limited), 
according  to  the  extent  of  the  contract  entered  into  by  the  members. 
The  classification  is  traceable  to  a  passage  in  the  Digest  — ^^Sodetaiea 
contraJmntur  give  universorum  bonorum,  stve  negotiatumis  alicujus^ 
sive  vedigalis,  sive  etiam  ret  unius ' —  and  is  not  worth  enlarging  upon, 
except  for  the  purpose  of  distinguishing  cases  in  which  persons  are 
partners  in  some  trade  or  business  generally,  from  those  in  which  they 
are  partners  in  some  particular  transaction  or  adventure  only.  If 
persons  who  are  not  partners  at  all  agree  to  share  the  profits  and  loss, 
or  the  profits  of  one  particular  transaction  or  adventure,  they  booomo 
partners  as  to  that  transaction  or  adventure,  but  not  as  to  any  thing 
else.*  For  example,  if  two  solicitors,  who  are  not  partners,  are  jointly 
retained  to  conduct  litigation  m  some  particular  case,  and  they  agree 
to  share  the  profits  accruing  therefrom,  they  become  partners  so  far 
as  the  business  connected  with  that  particular  case  is  concerned,  but 
no  further.'  So  a  partnership  may  bd  limited  to  the  working  of  some 
particular  patent ;  ^  or  to  the  working  of  it  in  some  particular  place  or 
district.*  In  all  such  cases  as  these,  the  rights  and  liabilities  of  the 
partners  are  much  less  extensive  than  the  rights  and  liabilities  of 
those  who  have  entered  into  less  limited  contracts;  and  it  must  never 
be  forgotten  that  the  extent  to  which  persons  can  be  considered  as 
partners,  depends  entirely  on  the  agreement  into  which  they  have  en- 
tered and  upon  their  conduct.  # 

Olubs  and  societies  not  having  gain  for  their  object. 

Sec.  29.  The  leading  propositions  established  may  be  thus  shortly 
recapitulated. 

1.  An  agreement  to  share  profit  aiid  loss  is,  in  fact,  an  agreement 
for  a  true  partnership. 

2.  An  agreement  to  share  profit  creates  a  g'w^wf-partnership,  or,  as 
it  is  called,  a  partnership  as  against  third  persons,  and  prima  faciei 
but  not  necessarily,  a  true  partnership. 

3.  An  agreement  to  share  gross  returns  does  not  create  either  a  true 
or  a  ywa^t-partnership. 

» 2  Rose,  252.  &  7  De  G.  Mac.  &  G.  239 ;    M'Gregor  v. 

"*  See  De  Berkom  y.  Smith,  1  Esp.  29 ;  Bainbridge,  7  Ha.  164. 

Heyhoe  v.  Burge,  9  C.  B.  431;    Smith  *  As  inLovell  v.Hickfl,2y.&C.Ex.481. 

V.  Watson,  2  B.  &  C.  401.  *  As  in  Ridgway  v.  Philip,  C.  R.  M.  & 

s  Robinson  v.  Anderson,  20  Beav.  98,  R.  41(Si 
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4.  Persons  who  do  not  share  eithei*  profit  or  loss,  but  who  hold 
themselves  oat  as  partners^  are  liable  as  if  they  were  partners. 

5.  No  partnership  or  ^uo^i-partnership  subsists  between  persons 
who  do  not  share  either  profit  or  loss,  and  who  do  not  hold  themselves 
out  as  partners.' 

It  follows  from  this  that  societies  and  clubs,  the  object  of  which  is 
not  to  share  profits,  are  not  partnerships  in  any  sense.  It  was  held  in 
Caldicott  V.  Griffiths,'  that  the  members  of  ^^The  Midland  Counties 
Guardian  Society  for  the  Protection  of  Trade''  were  not  partners 
ifUerse  ;  and  in  Flemyng  t.  Hector '  it  was  held  that  the  members  of 
the  *'  Westminster  Beform  Club  "  were  not  partners  as  against  third 
persons.^  It  is  a  mei*e  abuse  of  words  to  call  such  associations  -paLrt- 
nerships ;  *  and  if  liabilities  are  to  be  fastened  on  any  of  their  mem- 
bers it  must  be  by  reason  of  the  acts  of  those  members  themselves,  or 
by  reason  of  the  acts  of  their  agents  ;  and  the  agency  must  be  made 
out  by  him  who  relies  on  it,  for  none  is  implied  by  the  mere  act  of 
association.* 

Upon  the  ground  that  there  is  neither  community  of  profit  nor  com- 
munity of  loss,  it  has  been  held  that  no  partnership  subsists  between 
the  members  of  an  insurance  society,  in  which  each,  in  consideration 
of  a  payment  made  to  him,  underwrites  a  policy  for  a  stipulated  sum. 
A  policy  so  underwritten  is  neither  more  nor  less  than  a  number  of 
separate  contracts,  whereby  each  underwriter  agrees,  on  a  given  event, 
to  pay  the  whole  or  a  proportionate  part  of  the  sum  written  against 
his  name.  In  such  a  society  there  is  no  joint  stock ;  the  members  of 
it  enter  into  no  joint  contract ;  but  each  is  alone  liable  for  any  loss 
which  may  happen  to  the  insured,  according  to  the  terms  of  the  con- 
tract into  which  each  for  himself  has  entered.*' ' 


'  In  addition  to  the  cases  elsewhere  N.  8.  165,  have  been  held  to  bo  witliin 

referred   to  on  this  head,  see  Price  t.  the  winding  up  acts. 

Groom,  2  Ex.  542.  *  See  Flemjng  y.  Hector,  2  M.  &  W. 

*8Ex.  898.  See,  too,  R.  y.  Whitmarsh,  172,  and  Cockerell  y.  Aucompte,  2  0.  B. 

15  Q.  B.  600.  N.  S.  440.     In  Burls  y.  Smith,  7  Bing. 

'2  M.  &  W.  172.  705,  the  agency  was  made  out,  and  a 

^See,  too,  Todd  y.  Emly,  8  M.  &  W.  member  of  the  managing  committee  of 

505 ;  The  St.  James'  Club,  2  De  G.  Mac  a  club  was  held  liable  for  goods  supplied 

ft  a.  383.  to  it ;  and  in  Delaunej  y.   Strickland,  2 

*  In  Lloyd  y.  Loarinf?.  6  Ves.  773,  the  Stark.  416,  E.  C.  L.  R.  3,  a  member,  not 

Caledonian  Lodge  of  Freemasons,  and  on  the  managing  committee,  was  held 

m  Silyer  y.  Barnes.  6  Bin^.  N.  G.  180,  liable  for  plate  supplied  to  the  club,  he 

and  Beaumont  y.  Meredith,  3  V.  &  B.  haying  impliedly  authorized   its    pur- 

180.  friendly  societies  were  called  part-  chase. 

nerships  ;  and  a  benefit  building  society,  ^  See  Strong  y.  Haryey,  3  Bing.  304. 

4  Drew,  154,  and  a  loan  society,  1  Sim.  See  Lindley  on  Partnership,  47. 
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Partiot  ^^OTotain  specific  shares  of  property  not  partnen. 

Sec.  30.  It  sometimes  happens  that  persons  purchase  goods  which 
they  ship  to  a  foreign  country,  under  an  agreement  that  the  proceeds 
of  the  sale  of  the  goods  shall  he  invested  in  a  return  cargo.    Gases  of 
this  sort  give  rise  to  nice  questions  whether  a  partnership  exists  in 
the  entire  transaction,  that  is  to  say^  in  the  joint  purchase,  joint  sale, 
and  joint  rc-in vestment,  or  only  in  parts  of  the  transaction.     But  it 
is  clear,  upon  the  principles  already  laid  down,  that  no  partnership 
can  exist,  either  in  the  entire  transaction  or  in  that  part  of  it  which 
relates  to  the  disposal  of  the  return  cargo,  unless  there  he  an  agree- 
ment to  share  in  the  future  sale  of  the  return  cargo.    In  a  New  York 
case,*  A  &  B,  partners  in  trade,  owning  three-fourths  of  a  vessel, 
and  G  &  D,  also  partners  and  owning  the  other  fourth,  agreed  to  (It 
her  out  for  a  voyage  from  New  York  to  Laguira.    A  &  B  purchased 
three-fourths  of  the  cargo,  and  G  &  D  purchased  the  other  fourth, 
and  it  was  agreed  that  the  whole  cargo  should  be  sold  at  Laguira,  for 
the  joint  account  of  A  &  B  and  G  &  D,  and  that  the  proceeds  should 
be  invested  in  a  return  cargo.    A  went  out  as  super-cargo  and  agent, 
and  having  sold  the  cargo  at  Laguira,  he  invested  the  proceeds  in  a 
return  cargo,  with  which  he  sailed  for  New  York.     He  was  obliged, 
however,  by  stress  of  weather  to  put  into  Norfolk,  where  he  sold  the 
return  cargo,  except  a  small  quantity  of  coffee,  and  received  payment 
in  bills  of  exchange,  which  he  indorsed,  and  remitted,  with  the  coffee, 
to  P  &  Q,  who  were  creditors  of  his  own  firm  of  A  &  B,  and  who  had 
notice  of  G  &  D's  interest  in  the  cargo.    G  &  D  having  demanded  of 
P  &  Q  their  proportion  of  the  proceeds  of  the  sale,  it  was  held  by  the 
Supreme  Gourt  of  the  United  States  that  they  were  entitled  to  receive 
it,  for  that  there  was  no  such  partnership  existing  between  the  two 
firms  of  A  &  B  and  G  &  D  as  to  render  the  disposition  of  the  return 
cargo  by  A,  binding  as  the  act  of  a  partner  on  G  &  D.    Thompson,  J., 
said,  ''A  partnership,  being  matter  of  contract  between  parties,  they 
may  limit  and  modify  it  at  pleasure.     There  is,  therefore,  no  incon- 
gruity in  admitting  a  partnership  in  the  outward  cargo  *  and  not  in 
the  return  cargo,  if  such  was  the  agreement  of  the  parties,  or  the 
necessary  inference  of  law  from  the  facts  proved.    It  is  true,  that  the 
proceeds  of  the  outward  cargo  were  to  be  invested  in  a  return  cargo. 
But  there  was  no  agreement  to  share  the  profit  and  loss  on  the  return 

*  Post  y.  Kimberlj,  0  Johns.  (N.  Y.)        ^  It  was  held  that  there  was  no  part- 
470 ;  and  see  Holmes  y.  United  Ins. Co.,  2    nership  in  the  oatward  cargo, 
id.  239 ;  United  Ins.  Co.  y.  Scott,l  id.  106. 
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eargOy  nor  any  provision  for  a  joint  sale  on  its  arrival  in  New  York. 
It  is  necessarily^  therefore^  to  be  iuf erred,  that  each  party  was  to  take 
his  share  of  the  coffee,  and  dispose  of  it  at  his  pleasure,  without  any 
community  of  interest  as  to  profi^  and  loss.  Here,  therefore,  was  the 
want  of  one  of  the  most  essential  requisites  of  a  partnership."  And 
Kent,  Chancellor,  said,  there  was  no  partnership  in  these  proceeds, 
because  there  was  no  agreement  to  he  jointly  concerned  in  the  final  result 
of  the  adventure} 

Mutual  intermt  in  the  profits  most  exiat. 

Sec.  31.  In  order  to  constitute  a  communion  of  profit  between  the 
parties,  the  interest  in  the  profit  must  he  mutual;  that  is,  each  person 
must  have  a  specific  interest  in  the  profits  as  a  principal  trader;  he  is 
not  a  partner  if  he  merely  receives  out  of  the  profits  a  compensation 
for  his  trouble  in  the  character  of  an  agent  or  servant  of  the  concern. 
Thus,  where  A  purchased  goods  for  an  adventure  on  the  credit  of  B, 
and  it  was  agreed,  **that,  if  any  profit  should  arise  from  them,  B 
should  have  one-half, /or  his  trouhle,  it  was  held,  that  this  was  not  a 
partnership  between  the  parties." ' 

Facton  and  broken  renewing  commission. 

Sec.  32.  Upon  the  same  principle,  factors  and  brokers  receiving  a 
commission  out  of  the  profits  of  the  goods  sold  by  them,  are  not  part- 

1  This,  and  other  American  cases,  f  ally  municated  the  terms  and  conditions  of 
recognise  the  doctrine  established  by  it  to  the  plaintiff.  By  these  terms  Ber> 
Hoare  v.  Dawes  and  Coope  v.  Eyre ;  thold  was  to  sell  for  a  commission  of 
bat  see  contra,  Everitt  v.  Chapman,  6  two  and  a  half  per  cent.,  and  to  guaran- 
Conn.  347 ;  Masier  v.  Trampboar,  5  tee  sales  for  a  like  commission.  Qold- 
Wend.  (N.  T.)  274.  smith  afterwards  wrote  to  Berthold 
*  Hesketh  v.  Blanchard,  4  East,  144.  referring  to  the  arrangement  which  had 
In  all  cases  there  mast  be  a  partic-  been  made ;  he  informed  him  he  had 
ipation  as  a  principal.  If  the  person  consigned  to  him  an  invoice  of  cigars, 
sought  to  be  charged,  merely  occupies  and  requested  him,  when  the  cigars  were 
the  relation  of  an  agent,  no  partnership  sold,  to  render  to  him  the  account  of 
can  be  predicated  upon  the  fact  that  he  sales,  and  stated,  "  as  to  all  shipped  to 
receives  a  share  of  the  profits  for  his  your  house  by  me,  I  will  hold  you  re- 
services  or  other  benefit  conferred.  This  sponsible."  Afterwards,  and  before  the 
proposition  is  illustrated  by  numerous  clears  were  sold,  Berthold  k  Ck>.  dis- 
eases: In  Berthold  v.  Gk)ldsmitb,  24  solved,  and  turned  over  the  cigars  to 
How .  (U.  S.)  542,  the  defendant  sent  one  another  firm,  pursuant  to  an  order  drawn 
Hook  to  St.  Louis  to  make  arrangements  on  them  bv  Hooks,  the  person  who  ne- 
with  some  commission  house  there  to  gotiated  the  arrangement.  The  ques- 
accept  consignments  of  cigars  from  Gold*  iion  was  raised  whether  Hooks,  by  rea- 
smith,  and  sell  and  dispose  of  them  on  sou  of  his  being  entitled  to  half  the 
his  account.  If  successful,  Hook  should  profits,  was  a  partner,  and  whether,  as 
have  half  the  profits,  with  a  guaranty  such,  he  had  the  right  to  control  the 
from  Goldsmith  that  his,  Hook's,  com-  cigars.  The  court  held,  there  was  no 
pensation  should  amount  to  one  thou-  such  relation  between  Goldsmith  and 
sand  eight  hundred  dollars  per  year.  Hooks  as  to  constitute  a  copartnership. 
Hook  went  to  St.  Louis  and  made  an  In  Burckle  v.  Eckhart,  1  Den.  (N.  Y) 
arrangement  with  Berthold,  and   com-  841,  the  firm  of  Gibb  k  Go.  employed 

4 


60  Formation  of  the  Contract. 

ners  with  their  principals.  In  Dixon  v.  Cooper/  which  was  an  action 
for  goods  sold  and  delivered,  the  only  witness  for  the  plaintiff  was 
the  factor  who  sold  the  goods,  and  who  was  to  receive  a  shilling  in  the 
pound  on  the  price.  It  was  held  tl^  he  was  a  competent  witness,  a 
circumstance  inconsistent  with  the  existence  of  a  partnership  between 
the  parties. 

Selling  goods  for  what  can  be  got  over  a  oertain  price. 

Sec.  33.  Again,  iu  the  case  of  Benjamin  v.  Porteus,*  it  was  held, 
collaterally,  in  a  question  of  evidence,  that,  if  a  person  is  employed  to 
sell  goods,  and  is  to  have  for  himself  whatever  monsy  he  can  procure 
for  them  beyond  a  certain  sum,  ho  is  not  a  partner  with  the  owner  of 
the  goods.  In  that  case,  an  action  was  brought  to  recover  the  price 
of  a  quantity  of  indigo,  which  was  sold  for  3s.  a  pound  weight,  and 
the  broker,  who  was  employed  by  the  plaintiff,  was  called  as  a  witness 
to  prove  the  contract.  Upon  being  examined  on  the  voir  dire,  he 
stated,  that,  by  his  agreement  with  the  plaintiff,  he  was  to  have  for 
his  own  profit  whatever  sum  he  could  get  for  the  indigo  above  half  a 
crown  for  the  pound,  which  price  the  plaintiff  had  fixed  for  himself; 
but  not  an  allowance  of  so  much  per  cent,  on  the  sale,  by  way  of  com* 
mission,  in  the  usual  way.  At  the  trial,  Eyre,  C.  J.,  thought  this  was 
an  objection  to  the  competency  of  the  witness,  on  the  scora  of  inter- 
est, and  directed  a  nonsuit.  The  Court  of  Common  Pleas,  however, 
set  aside  the  nonsuit,  and  granted  a  new  trial.  Heath,  J.,  said  he  was 
of  opinion  that  the  witness  was  admissible;  that  he  must  be  con- 
sidered as  a  broker,  and  not  as  a  principal :  he  was  only  paid  for  his 
trouble  in  a  particular  manner.  Booke,  J.,  likewise  said,  that  be 
could  see  no  difference,  in  point  of  interast,  between  a  person  selling 
upon  a  commission  and  one  who  is  to  have  a  share  of  the  profit;  nor 
could  he  make  a  distinction  between  this  witness  and  a  common 
broker.     ^'He  is  an  agent,''  added  his  Lordship,  ^^who  makes  his 

Isaac  R.  Eckhart  to  assist  them  in  the  losses,  except  as  they  affected  the  profits 

purchase  of  produce,  under  the  direction  oat  of  which  he  was  to  be  paid,  and  he 

and  control  of  Gibb  &  Co.    He  exercised  was  onlj  to  take  a  share  of  the  profits 

no  kind  of  ownership  over  the  produce,  in  lieu  of  wages,  as  a  mode  of  getting 

Eckhart  was  to  receive  one- fourth  of  the  compensation  for  his  services.    An  agent 

Srofits  arising  out  of  the  Western  pro-  who  has  no  interest  in  the  capital  stock, 

uce  business.   Held,  Eckhart  was  not  a  will  not  be  a  partner  even  as  to  third 

partner  with  Gibb  &  Co.    The  court  say,  persons,  merely  because  he  is  to  be  com« 

'*  There  was  no  community  of  interest  pensated  for  his  services  by  receiving  a 

in  the  capital  stock.    He  was  not  clothed  sliare  of  the  profits  which  may  arise  in 

with  the  usual  powers,  rights,  or  duties,  the  business  in  wliich  he  is  employed." 

but  was  subject  to  the  oiders  of  his  em-  '  8  Wils.  40. 

ployers.    He  had  nothing  to  do  with  *  2  H.  B1..590. 
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bargain  between  two  others^  and  whose  evidence  is  admissible  from 
necessity,  which  is  a  necessity  created  by  the  parties  themselTCS.'' 

Peddlers  supplied  with  goods  to  seU  for  share  of  profits^distinotion  between 
sharing  losses  and  expenses. 

Sec.  34.  Where  one  receives  a  share  of  the  profits  as  a  mere  remunera- 
tion for  services,  he  is  not  a  partner. '    But,  if  in  addition  to  the  share  of 

>  Bull  V.  Schuberth,  2  Md.  88  ;  Hodg-  vided  by  bis  wiU,  tbat  A  sbould  have, 

man  y.  Smithy  18  Barb.  (N^    Y.)  302;  bold,  and  carry  on,  in  a  business-like 

Miller  y.  Chandler,  29  La,  An.  88;  Chaff-  manner,  free  of  rent,  a  certain  bouse, 

ralx  y.  Price,  29  id.  176;  Aml}]er   v.  store  and  other  real  estate,  until  the 

Bradley,  6  Vt.  1 10 ;  Good  v.  McC'artney,  time  when  the  eldest  son  of  tbe  testator 

10  Tex.  198.  sbould  be  of  age.    He  then  directed, 

In  Hanna  y .  Flint,  one  Little,  as  bro-  tbat  be  sbould  be  trustee  of  tbe  testator's 

ker   for  tbe   firm  of   EUlis  &  Hanna,  two  sons  for  the  purposes  following,  to 

purcbased  some  wbeat.    He  was  author-  wit :  Tbat  be  sbould  retain  in  bis  bands, 

ized  to  sell  it  and  t)ie  profits  arising  from  for  tbeir  use,  all  tbe  goods,  securities, 

tbe  sale  were  to  be  equally  divided,  money,  and  other  stock  in  trade,  belong- 

Ellis  furnished  tbe  money  to  pay  for  tbe  ing  to  said  store,  during  said   term  ; 

wheat.     The  court  held  tbat  tbis  did  not  should  trade  upon  tbe  same  in  bis  own 

constitute  the  broker  a  partner  with  name  as  such  trustee,  and  at  the  end  of 

Ellis  &  Hanna.     The  rule  tbat  a  par-  tbe  time  deliver  over  to  said  sons  all  the 

tidpation  In  the  profits  of  a  business  original  stock  then  remaining,  and  one 

creates  the  relation  of  partners  between  full  half  of  the  profits,  and  also  interest 

the    participants    has    no    application  upon  a  certain  portion  of  such  stock.  A 

whatever  to  a  case  of  service  or  special  accepted  the  trust  and  carried  on  the  busi- 

agency,  where  the  employee  has    no  ness.    On  the  arrival  of   the  eldest  son 

power  as  a  partner  in  the  firm,  and  no  at  the  age  of  twenty-one,  he  executed  to 

interest  in  the  profits,  as  property,  but  said  A  a  power  of  attorney,  authorizing 

is  simply  employed  as  a  servant  or  spe-  him  to  continue  tbe  business  of  tbe 

cial  agent,  and  is  to  receive  a  given  sum  store,  etc.,  as  he  had  done  under  the  will, 

out  of  the  profits,  or  a  proportion  of  tbe  and  it  was  thereupon  continued,  until 

same,  as  a  compensation  for  his  services,  the  youngest  soi^  became  twenty 'One 

Unless  he  is  in  somf  way  interested  in  years  of  age.    The  court  held  tbat  there 

the  profits  of  the  business  as  principal,  was  no  partnership.    In  Denny  v,  Cabot, 

it  is  plain  tbat  he  cannot  bring  suit  as  a  6  Met.  (Mass.)  82,  by  an  agreement  be- 

partner,  and  go  into  equity  and  compel  tween  A  and  B,  A  was  to  supply  B  with 

an  account ;  nor  cannot  it  be  held  that  stock  to  be  manufactured  into  cloth,  at 

be  has  any  such  lien  on  the  profits  as  a  his  mill,  on  A's  account,  and  B  was  to 

court  of  equity  may  enforce.    Berthold  manufacture  the  stock  into  cloth,  and  to 

v.  Goldsmith,  24  How.  (U.  S.)  542 :    Ma-  deliver  the  cloth  to  A,  for  a  certain  sum 

cy  V.  Combs,  15  Ind.  472 ;  Vanderburgh  per  vard.    A  also  engaged  tbat,  if  B 

V.  Hull,  20  Wend,  (N.  Y.)  61 ;  Gibson  v.  should  fulfill  his  said  agreement  to  man- 

Htevens,  7  N.  H.  861 ;  Hodges  v.  Dawes,  ufacture  and  deliver  the  cloth,  A  would 

6  Ala.  215;    Reynolds  v.  Hicks,  1  Ind,  pay  him  one-third  part  of  the  net  profits 

115;   Niehoff  v.  Dudley,  40  111.  407;  of  the  business.     It  was  held  tbat  tbis 

Normant  v.   Hall,    1    Humph.  (Tenn.)  agreement  did  not  make  A  and  B  part- 

824 ;    Sylvester  v.  Smith.  9  Mass.  120 ;  ners,  either  between  themselves  or  as  to 

Denny  v.  Cabot,  6  Met.  (Mass.)  83 ;  Chap-  third  persons.    In  a  Vermont  case  the 

line  y.Conant,  3  W.  Va.  507;   Heckert  plaintiff,  and  one  Pi,  purchased  a  mail 

y.  Fegley,  6  W.  &  S.  (Penn.)  139 ;  Allen  contract  from  the  original  contractors, 

y.  Dunn  15  Me.  274;  Williams  v.  Sout-  and  executed  to  th^m  abend  for  the 

ler,  7   Iowa,  445 ;  Coffin  v.   Jenkins,  3  perfonuance  of  the  contract,  and  pro* 

Story  (IT.  S.)  118;  Judson  v.  Adams,  8  cured  four  of  the  five  defendants  to  sign 

Cush.  (Mass.)  562 ;  Pomeroy  v.  Sigerson,  with  them  as  sureties.    The  plaintiff  af- 

22  Mo.  177;  Bradley  v.  White,   10  Met.  terward   sold  his  interest  in  said  con* 

(Mass.)  804;  Rice  v.  Austin,  17  Mas8.206;  tract  to  P.,  and  took  from  bini  a  like 

Loomis  V.  Marshall,  12  Conn.  70;  Douly  lx)nd,  signed  by  the  remaining  defend- 

v.  Hall,  5  Bush  (Ky.)  550.      In  Gibson  ant,  with  one  of  tbe  others,  as  sureties, 

v.  Stevens,  7  N.  H.  862,  a  testator  pro-  Afterward,  P.,  hftving  fapedto  pefform 


52  Formation  of  the  Gontbact. 

profits,  the  person  is  to  bear  a  certain  proportion  of  the  losses,  he  be- 
comes a  partner.  Thus,  in  Emanuel  v.  Draughn,  14  Ala.  303,  a  con- 
tract was  entered  into  between  A,  B  and  C  by  which  A  and  B  were  to 
furnish  C  with  goods  to  peddle,  G  to  furnish  a  team  and  devote  his 
whole  time  to  the  business,  the  expense  of  license,  traveling  expenses, 
etc.,  to  be  deducted  and  the  profits  to  be  divided  between  them  in  a 
certain  ratio,  and  each  to  share  the  losses  in  the  same  ratio,  and  it  was 
held  that  they  were  partners.*  But  there  is  a  distinction  between  an 
agreement  to  share  losses  and  one  to  share  expenses.  Thus,  where 
one  agrees  lo  carry  on  a  farm,  furnishing  his  own  labor  and  paying 
for  such  additional  labor  as  is  necessary,  the  owner  of  the  farm  and 
the  person  carrying  it  on,  although  they  agree  to  divide  the  crops, 
are  not  partners.'  So  in  Mc Arthur  v.  Ladd,  5  Ohio,  514,  an  owner 
of  certain  land  warrants  entered  into  an  agreement  with  a  locator  to 
locate  the  warrants,  each  to  contribute  a  share  of  the  expenses,  and 
the  lands  to  be  divided  between  them  in  a  certain  ratio,  and  it  was 
held  not  to  constitute  them  partners.' 

the  coutract,  the  plaintiff  and  the  five  would  protect  a  purchaser  from  him  as 

defendants  signed  a  contract,  which  re-  against  the  consignor, 

cited  that  the  <*  undersigned  "  had  taken  *  Dob  v.  Halsej,  16  Johns.  (N.  Y.)  34. 

charge  of  said  property,  and  by  which  *  Moore  v.  Smith,  10  Ala.  774 ;  Per- 

they    constituted    the    plaintiff    their  rine  v.  Hankinson,  11  N.  J.  L.  181. 

'*  agent  or  superintendent "  on  said  mail  'See  Muzzey  v.  Whitney,  10  Johns, 

route,  for  which  he  was  *'  to  receive  a  (N.  Y.)  226. 

reasonable  compensation,"  and  by  which  In  Boyer  v.  Anderson,  2  Leigh  (Va.), 

they  bound  themselves  to  indemnify  all  550,  B,  the  owner  o^  a  ferry,  leased  it  to 

persons  who  might  assist  the  plaintiff  F  for  two   years,   in   consideration  of 

in  the  execution  of  said  business,  and  $1000  paid  him  by  F,  in  cash,     it  was 

also  pay  the  bills  which    had  accrued  agreed  between  the  parties  that,  if  the 

under  the  plaintiff  and  P.    It  was  held  net  profits  of  the  ferry  did  hot  yield  F 

that  the  plaintiff  did  not  thereby  become  $2,000  within  the  two  years,  F  should 

a  partner  with  the  defendants  but  might  hold  over  the  term  until  the  profits  did 

sustain  an  action  against  them  on  the  yield  that  sum ;  and  if  the  profits  gave 

contract.    Stearns  v.  Haven,  16  Vt.  87.  more  than  |2,000  within  the  two  years. 


See  also  French  v.  Price.  24  Pick.  (Mass. 
13;  Blanchard  v.  Coolidge,  22  id.  151 
Dunham  v.  Pryor,  1  Penn.  St.  255 
Wilkinson  v.  Jett.  7  Leigh  (Va.),  115 
Shropshire  v.  Shepperd,  8  Ala.  733 ;  01 


that  the  surplus  should  be  equally  divi- 
ded between  them.  It  was  held  that 
this  agreement  did  not  constitute  a 
partnership  in  the  ferry  between  B  and 
F,  and  that  B  was  not  liable  for  losses, 


iverv.  Gray,  4  Ark.  425.    In  an  Illinois  by  negligence  at  the  ferry,  during  the 

case  (Fawcett  v.  Osborn,  32  111.  411)  a  term  of  F's  tenancy  thereof, 

party  furnished  hides  to  another  to  be  In  Turner  v.  Bissell,  14  Pick.  (Mass.) 

tanned  and  returned  to  the  consignor,  192,  by  a  written  contract  between  B  and 

who  was  to  sell  them  and  to  pay  one.  R,  B  agrees  to  furnish  R  for  one  year 

half  the  profits  to  the  tanner,  after  de-  with  wool,  to  be  worked  into  satinets, 

ducting  all  charges,  including  a  stipu  and  R  is  to  deliver  to  B  all   the  satinets 

lated  price  for  tanning.     It  was  held  which  the   wool  will  make,  and   is  to 

that  no  partnership  was  thereby  created  find  and  pay  for  warps  for  the  same, 

between  the  parties,  which  would  ena-  For  working  the  wool,   finding  warps, 

ble  the  tanner,  while  the  leather  was  in  etc.,  B  is  to  pay  R  40  per  cent  on  the 

his  possession,  solely  for  the  purposes  sales  of  the  satinets.    Each   is  to  pay 

of  the  contract,  to  sell  it,  and  which  half  the  charges.     B  is  to  have  the 
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Shipowners — Ships'  crows-^Shipmastors,  eto. 

Sec.  36.  Where  two,  being  joint  owners  of  a  vessel,  agreed  to  send  her 
on  a  foreign  voyage  for  their  mutual  benefit ;  and  part  of  the  outward 
cargo  was  purchased  by  each,  separately,  and  part  by  both,  jointly ; 
it  was  held,  that  they  were  still  but  tenants  in  common  of  the  prop- 
erty, and  not  partners;  and  that,  therefore,  a  creditor  of  both  own- 
cr8>  for  cordage  for  the  vessel,  was  not  entitled  to  priority  in  payment 
out  of  the  vessel  and  cargo  against  the  separate  creditors  of  either.' 

The  master  and  crew  of  a  ship  engaged  in  a  whaling  voyage,  who  are 
to  receive,  in  lieu  of  wages,  a  proportion  of  the  net  proceeds  of  the 
oil  which  shall  be  obtained,  are  not  partners  with  the  owners  of  the 
ship.  *  A  shipmaster,  having  agreed  to  take  the  defendant's  schooner  for 
the  purpose  of  getting  employ  in  the  freighting  business,  engaged  to 
victual  and  man  her,  and  pay  half  the  port  charges,  pilotage,  etc. ; 
and  the  defendant  engaged  to  pay  the  other  half,  together  with  eight 
dollara  per  month  for  one  man's  wages,  and  to  put  the  schooner  in 
sufficient  order  for  the  business ;  and  all  money  so  stocked  in  the 
schooner,  whether  for  freight  or  passage,  or  whatever,  was  to  be  equ- 
ally divided  between  the  master  and  defendant,  each  party  accounting 
for  the  above.  It  was  held  that  the  master  was  owner  pro  hoc  vice  ; 
and  that  the  contract  did  not  make  him  and  the  defendant  partners.* 

The  owner  of  a  vessel,  which  the  master  runs  for  a  share  of  the  net 
profits,  should  not  join  in  an  action  for  freight  due  on  an  agreement 

in  which  the  master  only  was  known  to  the  shipper.^    Part-owners  of 

• 

whole  direction  of  the  sales,  and,  should  In  Ward  v.  Thompson,  22  How.  (U.  S.) 

he  make  sales  himself,  he  is  to  have  330,  one  famished  a    vessel  and  the 

one  and  a  half  per  cent  on  40  per  cent  other   navigated  it,  both    sharing  the 

of  the  sales.     In  an  action  against  Band  profits  in  a  certain  ratio,  and  the  court 

B  for  the  price  of  the  warps  famished  held  that  they  were  partners.    See  also 

by  the  plaintiff  to  R,  it  was  held  that  B  to  same  effect  Duryea  v.  Whi^oomb,  81 

was  not  a  partner  of    R,  and,  conse-  Vt.  395 ;   Bromley  v.  Elliott,  88  N.  H. 

qaently,  was  not  liable.  287 ;    Fitch    v.    Harrington,   18    Gray 

In  Holmes  v.  Old  Colony  R.  R.  Co.,  5  (Mass.),  387 ;  Jones  v.  Michael,  12  Rich. 

Grav  (Mass . ),  67,  it  was  held  that  a  rail-  (S.  C.)  176. 

road  corporation,  who  lease  to  an  indi-  In  Williams  v.  Scatter,  12  Iowa,  435, 

vidual  a  nouse  owned  by  them,  he  pay-  it  was  held  that   one  who  furnished 

ing  them  a  certain  sum  annually  and  money  to  another  to  be  used  in  a  certain 

"  half  the  net    proceeds  arising  from  business,  to  bs  repaid  in  any  event,  bat 

keeping  said    house    as  a  hotel/'  and  with   an    option  to  take  80  per  cent 

keeping  an  account  open  to  their  inspec-  per   annum  interest,  or  one-third   th^ 

tion,  and  giving  his  own  time  and  atten-  profits,  did  not  constitute  them  part^ 

tion,  and  having  free  passage  over  their  ners. 

railroad  for  himself  and  all  persons  em-  *  Harding  v.  Foxcroft,  16  Me.  76. 

ployed  and  all  articles  used  by  him  in  *  Baxter  v.  Rodman,  8  Pick.  (Mass.) 

carrying  on  the  house,  do  not  thereby  485. 

become  partners,  even  as  to  third  per-  *  Cutler  v.  Winsor,  6  Pick.  (Mans.)  885. 

sonsyin  the  businessof  keeping  the  house.  *  Boardman  v.  Eeeler,  2  Vt.  67. 
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a  ship  or  cargo  are  not  partners/  Where  a  person  advanoes  money 
to  the  owners  of  a  Tessel  and  cargo^  who  promise  to  pay  him  a  share 
of  the  proceeds  of  the  voyage,  in  proportion  to  the  sum  advanced  by 
him,  he  does  not  thereby  become  a  partner*' 

Must  be  a  right  in  jlrofits  tm  Mmlt  of  the  vttitar6w 

Sbo.  36.  There  mast  be  &  right  to  share  the  profits  as  a  result  or  gain  of 
the  capital  and  industry,  in  which  the  parties  are  mutnally  intei^sted, 
and  there  must  be  an  interest  in  the  subject-matter  of  the  business 
and  a  right  of  control.  A  mere  contract  of  service,  whereby  one  un- 
dertakes to  labor  for  another  for  a  certain  price,  and  to  receive  as 
compensation  therefor  a  certain  portion  of  the  profits  of  the  business, 
does  not  make  them  partners  inter  se**  In  Morgan  v.  Steams,  41  Vt 
307,  the  court  held  that  sharing  the  profits  and  losses  of  a  business 
is  not  the  decisive  test  in  investing  and  imposing  upon  parties,  as 
between  themselves,  the  rights  and  liabilities  of  copartners.  ''It 
may,"  says  the  court,  ^'  be  merely  an  agreement  with  a  view  to  com- 
pensation for  services  rendered  by  one  in  the  employment  of  another, 
the  amount  of  the  compensation  to  depend  on  the  success  of  the  busi- 
ness in  which  they  are  engaged  or  interested/'* 

Purduudng  goodi  for  share  of  profits. 

Sec.  37.  In  Hodges  v.  Daws,  6  Ala.  215,  it  was  held  that  a  person  who 
purchases  goods  in  the  name  of  another  is  not  thereby  rendered  liable 
as  a  partner,  because  he  was  to  receive  a  certain  share  of  the  net  profits 
of  all  the  purchases  made  by  him,  if  it  appears  that  he  in  fact  only 
acted  as  agent,  and  his  share  in  the  profits  was  only  as  a  measure  of 
compensation.  This,  however,  would  depend  upon  the  circumstance, 
whether  he  held  himself  out  as  a  partner,  as  in  that  case,  although 
not  a  partner  inter  se  he  would  yet  be  liable  as  such  to  third  persons. 
In  other  words,  the  great  and  controlling  test  is,  whether,  in  addition 
to  sharing  the  profits  and  losses,  the  parties  intended  to  become  co- 
partners.* 

>  Holmes  v.  United  Ins.  Co.,  2  Johns.  574 ;  Burton  v.  Goodspeed,  67   111.  287 ; 

Gas.  (N.  Y.)  829.  Hanna  v.    Flint,  14  Cal.  78 ;   Shepherd 

*  Gallop  V.  Newman,  7  Pick.  (Mass.)  v.  Pratt,  16  Kan.  209;  Mason  y.  Hackett, 

282.  4  Nev.  420 ;  Atherton  v.  Tilton,  44  N. 

*Barkle  ▼.  Eckhart,    8  N.  T.  182;  H.  4S2;    Com.   v.  Bennett,   118  Mass. 

Vandenburgh  v.  Hull,  20  Wend.  (N.  Y.)  448 ;    Shropshire    v.    Shepperd,   8  Ala. 

70;  Chapline  v.  Conant,  8  W.  Va.  607;  783;  Strong  v.  Place,  4  Rob.  (N.Y.)  885 ; 

Berthold  v.  Goldsmith,  24  How.  (U.  8.)  Merwin  v.  Play  ford,  8  Robt.  (N.  Y.)  702. 
586  ■  Pelichy  v.  Hamilton,  1  Wash.  (U.        *  Lee  v.  Ballard,  8  La.  An.  462. 
S.)  491 ;  Smith  v.  Perry.  29  N.  J.  L.  24;        •  Niehoff  v.  Dudley,  40  111.  406  ;  Polk 

Price  v.   Alexander,    2  Greene  (Iowa),  ▼.  Buchanan,    5    Sneed    (Tenn.).    721; 

427.  Hawird  v.  Hazard,  1  Story  (U.  S.),  871 ; 

^  Reed  v.  Murphy,  2  Greene  (Iowa),  Bull  ▼.  Schuberth,  2  Md.  88. 
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Oaayiiig  on  lands  far  ihare  of  crpps— AdTuioing  maa/ay  to  manniaotimr  for 

owtain  Intcrast  in  goodk 

Sec.  38.  In  an  Arkansas  case,  a  firm  contracted  with  laborers  to  carry 
on  certain  lands,  and  raise  and  harvest  the  crops,  agreeing  to  give  them 
one-third  the  proceeds  of  the  crops.  It  was  held  that  this  did  not 
create  a  partnership  between  the  iirm  and  the  laborers.  ^'  The  share 
of  the  laborers,"  says  the  conrt,  ^Ms  in  the  nature  of  wages,  unliqui- 
dated at  the  time,  but  capable  of  being  reduced  to  a  certainty  on  the 
Bale  of  the  crop.^'  In  other  words,  the  contract  was  one  for  serrices, 
rather  than  partnership,  and  the  portion  of  the  crops  stipulated  to  be 
given  to  the  laborers,  was  the  measure  of  their  compensation  there- 
for.' So,  when  a  sawyer  and  a  lumber  merchant  entered  into  an  ar- 
rangement, by  which  the  latter  was  to  advance  110,000  to  be  used  by  the 
former  in  sawing  lumber,  all  of  which  was  to  be  delivered  to  the 
merchant  at  II  per  thousand  feet  less  than  the  market  rates  at  the 
time  of  its  arrival  in  Chicago,  it  was  held  that  no  partnership  ex- 
isted.* So» where  a  banker  entered  into  an  arrangement  with  some  man- 
ufacturers, by  which  he  agreed  to  furnish  them  with  money  with  which 
to  cavy  on  their  business,  they  to  manufacture  as  mauy  articles  as 
they  might  think  safe  and  profitable,  they,  in  any  events  to  return  his 
advances,  and  if  the  adventure  proved  profitable,  one-third  of  the 
profits,  in  lieu  of  interest ,  but  there  was  no  understanding  that  ho 
should  bear  otherwise  any  portion  of  the  losses  of  the  business^  and 
no  time  for  the  termination  of  the  venture  was  fixed  \  it  was  held 
that  the  pai'ties  were  not  partners.' 

T"f*— *"**  where  nharing  in  profits  was  held  only  to  create  partnarahlp. 

Sec.  39.  In  a  Massachusetts  case,^  A  furnished  money  to  B  to 
be  employed  in  trade,  either  by  B  alone,  or  in  partnership  with 
some  third  person,  the  profits  to  be  equally  divided  between  A  and  B. 
Subsequently  B  entered  into  partnership  with  0.  It  was  held  that 
this  did  not  constitute  a  partnership  inter  se  between  A  and  B,  al- 
though as  to  third  persons,  who  had  no  notice  of  their  true  relation, 
they  might  be  so.  In  a  New  York  case,'  two  persons  entered  into  a 
contract  with  a  turnpike  company  to  build  a  certain  turnpike  for 
them.  Afterward  they  entered  into  an  arrangement  with  a  third 
person  to  let  him  have  a  share  of  the  profits,  in  making  the  second 
ten  miles,  in  proportion  to  the  amount  of  help  he  furnished,  the 

1  Christian  ▼.  Crocker,  25  Ark.  827.  «  Bailey  v.  Clark,  d  Pick.  (Mass.)  872. 

'Freeee  v.  Jedson,  49  111.  191.  'Mazzey  v.  Whitney,  10  Johns.  (N. 

'Lintner  v.  Milliken  47  111.  178 ;  Em-  T.)  226. 
monsv.   WestfieldBank,97  Mass.  280. 
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amount  to  be  taken  equally  from  the  share  of  the  two  former^  and  it 
was  held  that  the  third  person  was  not  a  partner,  but  that  his  share 
of  the  profits  was  merely  the  measure  of  his  compensation.  In  a 
Massachusetts  case,'  A  famished  B  money  to  purchase  certain  arti- 
cles«  and  consign  them  to  A,  who  was  to  sell  them,  and  out  of  the 
proceeds  re-imburse  himself  for  the  sums  so  advanced,  and  the  bal- 
ance of  profits  therefrom  to  be  divided  between  them  in  a  certain 
proportion,  was  held  not  to  constitute  them  partners.  In  an  Iowa 
case,'  O  advanced  to  0  12,000,  to  be  used  in  the  purchase  of  wood 
for  their  mutual  profit.  0  executed  to  G  a  receipt  as  follows  :  **Re- 
ceived  of  G  12,000,  to  invest  in  wool,  said  G  to  receive  two-thirds  of 
the  profits  on  the  sale  of  the  wool,  and  0  one-third,"  and  it  was  held 
that  they  were  not  partners.  In  a  Vermont  case,'  the  defendant  took 
a  job  of  finishing  a  church  at  a  certain  price.  Subsequently  he  agreed 
with  the  plaintiff  to  work  with  him;  the  work  of  each  to  offset 
that  of  the  other,  and  the  expense  of  other  labor,  and  of  the  material 
used,  to  be  deducted  from  the  contract  price,  and  the  balance  to 
be  divided  equally  between  them.  The  work  was  executed  under 
this  arrangement,  the  plaintiff  performing  thirty  days'  worljf  more 
than  the  defendant.  It  was  held  that  they  were  not  partners,  and 
that  the  plaintiff  was  entitled  to  recover  for  the  excess  of  labor 
performed  by  him.  But  in  a  case  decided  by  the  same  court,  at 
about  the  same  time,  a  doctrine  apparently  inconsistent  with  this 
was  held.  Thus,  when  A,  a  tinner,  and  owning  a  shop,  entered 
into  an  arrangement  with  B,  a  plumber,  to  work  together,  A  to 
be  allowed  ten  per  cent  of  the  profits,  on  his  stock  invested,  and  the 
balance  to  be  equally  divided  between  them,  it  was  held  that  they 
were  partners,  although  the  business  was  done  in  A's  name,  and 
B's  share  of  the  profits  remained  in  the  business.  There  is  no 
real  conflict  between  the  cases,  however,  as,  although  B  had  no 
property  in  the  capital  employed,  yet,  by  virtue  of  the  arrangement 
between  them,  he  had  a  right  to  use  the  same,  and  was  powerless, 
under  the  contract,  to  prevent  it,  and  the  interest  of  each  in  the 
profits  was  an  interest  in  them  cis  profits^  and  not  as  a  measure  of 
compensation.  Their  interests  were  joint  in  the  entire  business,  and 
their  evident  intention  was  to  become  partners.^ 

1  Rice  ▼.  Austin,  17  Mass.  197.  eon,  81    Wis.  592,  where  two  peraons 

'Raddick  ▼.  Otis, -88  Iowa,  408.  agreed  eaeh  to  famiah  a  hone  to  do 

'  Hawkins  ▼.  Mclntyre,  45  Vt.  496.  certain  work,  the  other  to  do  the  work, 

^  See,  similar  In  principle,  and  holding  and  the  other  to  pay  all  expenses,  and 

the  same  doctrine,  Oilbank  v.  Stephen-  it  was  held  that  they  were  partners. 
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Fiiniidiliig  aateriala  for  another  to  manufiiotare. 

Sec.  40.  The  mere  fact  that  one  furnishes  material  and  the  other 
labor  for  manufacturing  it  into  articles  of  commerce,  under  an  agree- 
ment to  divide  the  profits  resulting  therefrom,  does  not  constitute  them 
partners,  and  it  has  been  held  that  under  such  an  arrangement  the  arti- 
cles manufactured,  although  upon  the  premises  of  the  person  manufac- 
turing them,  are  not  liable  to  attachment  upon  his  debts.'  But  in  all 
cases  where  contracts  of  this  character  are  in  question,  the  contract 
itself  will  control  the  legal  relation  of  the  parties.  Their  inten- 
tion must  be  gathered  from  the  written  agreement,  if  one  exists, 
and  if  not,  from  the  contract  proved.  It  u  for  the  court  to  say 
whether,  as  a  matter  of  law,  the  contract  made  the  parties  part- 
ners, but  whether  in  point  of  fact  a  partnership  existed  in  a  given 
case,  is,  if  there  is  any  evidence  outside  the  contract,  a  question  of 
fact  for  the  jury,*  and  in  arriving  at  a  result,  all  the  declarations  by 
word  or  act,  of  the  supposed  partners,  the  rights  they  have  exercised, 
the  manner  in  which  they  have  dealt  with  the  property  and  third  per- 
sons, and  every  circumstance  attending  the  transaction,  are  proper  to 
be  coiftidered.*  In  a  late  English  case^  B  agreed  with  a  builder,  that  0 
should  find  the  stock,  plans  and  materials  for  building  houses,  and  he 
would  find  the  funds,  and  grounds  on  which  to  erect  them.  The  houses 
were  to  be  sold,  and  B  was  to  be  credited  with  advances  and  debited 
with  receipts,  and  the  profits  and  losses  were  to  be  equally  divided.  It 
was  held  that  they  were  partners,  and  that  G  was  liable  for  materials 
purchased  by  B  to  go  into  the  houses. 

liand  oonveyed  to  two  or  more,  one  only  working  it,  and  all  sharing  profits. 

Sec.  41.  When  real  estate  is  conveyed  to  two  or  more  persons  upon 
condition  that  they  shall  do  certain  things,  and  by  agreement  between 
them  one  of  the  grantees  undertakes  to  perform  the  conditions  and, to 
manage  the  property  under  an  agreement,  express  or  implied,  to  share 
the  profits  they  are  not  partners  in  the  land,  but  only  to  the  extent  of 
the  profits  and  loss.    As  to  the  land,  they  are  tenants  in  common.' 


iJudsonv.  Adams,  8  Cash.  (Mass.)  and  it  was  held  that  this  did  not  constitute 

666;    Smith  ▼.  Mojnlhan,  44  Cal.  53.  a  partnership,  as  between  themselves. 

In  Jordan  y.  Wilkins,  3  Wash.  (U.  S.  C.  or  as  to  third  persons  knowing  the  facts. 
C.)  110,  an  agreement  was  made  by  sev-        'Daggett  v.    Jordan,    2    Fla.    54t  ; 

eral  persons  by  which  each  stipulated  Drake  ▼.  Elwyn,  3  Gai.  (N.  T.)  184; 

that  he  would,  upon  his  own  account,  Beecham  y.  Dadd,3  Harr.  (Del.)  485. 
and  with  his  own  funds,  conduct  a  store;       *Plerson  y.  Steinmeyer,  4  Rich.  (S. 

that  each  was  to  bear  his  own  loss,  but  C.)  809. 

that  whatever  profit  was  made  by  eitlier       *  Noakes  v.  Barlow,  20  W.  R.  386. 
should  be  equally  divided  among  all,        ^  Howe  v.  Howe,  99  Mass.  71. 


58  Formation  of  thb  Goktbact. 

So  where  a  person  enters  into  an  arrangement  with  a  patentee  by 
which  he  agrees,  in  consideration  of  a  license  to  make  and  vend  the 
patented  article,  to  give  the  patentee  one-third,  or  any  other  propor- 
tion of  the  profits  of  the  business,  they  are  not  partners.  The  moiety 
of  profits  given  to  the  patentee  is  by  way  of  compensation,  and 
does  not  create  an  interest,  in  him,  in  the  profits,  as  such.^  It  has 
been-  held  that  an  agreement  that  one  shall  provide  a  shop^  loom 
and  tackle,  and  another  do  the  weaving,  and  each  i*eceive  one- 
half  the  profits,  is  a  partnership,  and  not  a  contract  of  hiring  ;'  bat 
it  was  held  by  the  same  court,  that  an  agi*eement  between  three  per- 
sons that  each  shall  do  a  certain  thing,  and  that  they  shall  share 
equally  in  the  profits  of  their  separate  action,  is  not  a  partnership  ; ' 
but  such  an  arrangement,  although  not  creating  the  relation  of  part- 
ners inter  se^  nevertheless  raises  a  sort  of  ^iMMt-partnership  that  ren- 
ders the  parties  liable  as  partners  to  third  persons,^ 

Renting  premiiM  for  share  of  profits. 

Sec.  42.  When  one  furnishes  a  building  and  manages  the  business, 
and  another  furnishes  the  goods,  under  an  agreement  to  divide  the 
profits,  they  are  partners  as  to  third  persons,  even  though  it  is  agreed 
between  them  that  the  person  managing  the  business  shall  have  the 
moiety  of  profits  in  lien  of  a  salary.*  So  where  one  leases  to  another 
a  manufactory  for  five  years,  under  an  agreement  on  the  part  of  the 
lessee  to  furnish  the  capital  and  operate  the  business,  and  divide  the 
profits  between  them,  a  partnership  inter  se  exists.* 

Joint  ▼entnre  and  agreement  to  share  profits  and  losses. 

Sec.  43.  Where  there  is  a  joint  adventure,  and  an  agreement  or  nn- 

"Wlieeler  v.   Farmer.  88  Cal.  203.  •  Heckert  ▼.  Fegley,  6  W.  &  S.  (Penn.) 

In  Pratt  v.  Langdon,  12  Allen  (Mass.),  189. 

544,  the  defendant  bought  a  stock  of  «8ims  v.  Willing,  8  8.  &  R.  (Penn.) 

goods,    with    furniture    and    fixtures,  108;  Hopkins*  Appeal,  8  Brew8t.j[Penn.) 

hired  a  building  and  agreed  with  one  A  164 ;  Purvianoe  v.  McClinte«»  6  8.  &  R. 

to  carry  on  the  business  in  hi8(A's)own  (Penn.)  250. 

name,  pay  all  the  bills  and  a  certain  'Brigham  v.   Clark,  100   Mass.   480; 

portion   of   the  purchase>money,  keep  Dalton  City    Go.   v.    Hawes«   87    Qa. 

the  stock  good  by  new  purchases,  and  if  115. 

any  thinff  was  left  after  such  disburse-  ^  Wood  v.   Heath,  28  Wis.   254.    In 

ments,  the  residue  of  the  proceeds  to  be  Dalton  City  Go.  v.  Dalton  Mfg.  Co.,  88 

equally  divided  between  them ;  the  de-  Ga.  248,  it  was  held  that  an  agreement 

fendant  to  have  the  right  to  take  pos-  between  two  parties  by  which  the  real 

session  at  any  time.    It  was  held  that  estate  of  one  was  to  be  used  by  the  other 

the  defendant  and  A  were  not  partners,  in  the  prosecution  of  a   business,   for 

and  that  he  was  not  liable  for  the  debts  which  a    certain    percentage    of     the 

created  by  A  while  carrying  on  the  busi-  profits  was  to  be  given  to  the  owner, 

ness.    Boecklin  v.  Haidenburgh,  87  N.  created   a    partnership,    even    though 

Y.  Supr.  Ct.  110.  such    interest  in   the    profits,  by   the 

*Qregg  v.Half  Moon,2Watt8(Penn.)842.  agreement,  is  described  as  rent. 
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dera  landing,  express  or  implied,  that  they  shall  be  partners,  as  where 
one  furnishes  the  capital  and  another  hi^  labor  and  skill,  and  mutually 
share  the  profits  and  losses,  a  partnership  inter  se  and  as  to  third 
persons  is  created,  and  the  portion  of  profits  received  by  the  latter, 
is  not  treated  as  merely  a  measure  of  compensation/  When  persons 
combine  their  capital,  or  when  capital  and  labor  are  combined,  or 
both,  in  a  common  undertaking,  under  an  agreement  to  share^  the 
profits  and  loss  of  the  business,  the  partnership  is  thereby  created.' 

Ijoaning  money  for  share  of  profits. 

Sec.  44.  In  a  case  recently  decided  by  the  "United  States  Supreme 
Court,  an  agreement  was  entered  into  by  one  party,  to  obtain  in  his  own 
name,  but  for  the  joint  account  of  himself  and  the  parties  of  the  second 
part,  a  lease  of  a  certain  railroad,  and  manage  the  same  at  a  desig- 
nated salary,  for  their  mutual  benefit ;  and  that  the  parties  of  the 
second  part  should  furnish  the  money  necessary  to  carry  out  the  en- 
terprise, to  be  reimbursed,  with  interest,  out  of  its  annual  profits. 
The  annual  profits,  after  the  reimbursement  of  such  capital,  to  be 
equally  divided  between  all  the  parties,  and  the  losses,  if  any,  to  be 
equally  borne  by  them.    It  was  held  that  the  parties  were  partners.* 

In  a  New  Jersey  case,*  it  was  held  that  the  loaning  of  money  at  a 
legal  rate  of  interest  to  be  used  in  a  business,  with  a  further  condi- 
tion that  if  the  borrower  was  successful  he  should  pay  the  lender  one- 
fourth  the  profits,  constituted  them  partners,  although  the  business 
was  carried  on  in  the  name  of  the  borrower,  and  there  was  no  inten- 
tion on  their  part  to  become  partners.* 

Joint  Interest  in  profits  and  losses  creates  partnership. 

Seo.  45.  It  is  not  requisite  to  the  constitution  of  a  strict  partnership 
that  each  partner  should,  as  between  themselves,  be  liable  to  share  in- 
definitely in  the  losses  of  the  concern.  It  is  sufficient  if  they  are  to  share, 
in  the  profits  and  in  the  losses,  so  far  as  they  affect  the  capital  advanced. 
Nor  is  it  necessary  that  the  partners  should  be  proportionate  joint 
owners  of  the  capital.  It  is  enough  that  they  are  jointly  interested  in 
the  profits  and  losses.    In  a  Vermont  case,*  the  defendant  agreed 

1  Dob  ▼.  Halsey,  Id  Johns.  (N.  Y.)  B4;  Doane  v.  Adams,  15  La.  An.  350;  Bal. 

Peny  v.  Butt,  14  Ga.  699  ;  Chapman  v.  finch  ▼.  Winchenbach,  3  Allen  (Mass.) 

Wilson,  1  Rob.  (Va )  267;  Gregory  v.  161. 

Dodge,  14  Wend.  (N.  Y.)  593 ;  Ward  ▼.        *  Beanregard  v.  Case,  91  U.  S.  134. 
Thompson,  22  How.  (IT.  S.)  330;  Chap-        « Sheridan  ▼.  Medina,  10  N.  J.  L.  469. 
man  v.  Devereanx,  82  Vt.  616.  •  Leggett  ▼.  Hyde.  45  N.  Y.;  Manhat. 

'Perry  ▼.   Bait,  14  Ga.  &dQ;  Greg-  tan  Brass  Co.  ▼.  Sears,  contra, 
ory  V,    Dodge,  14  Wend.  (N.  Y.)  593 ;        •  Brigham  v.  Dana.  20  Vt.   1. 
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with  the  plaintiff,  in  consideration  of  two  hundred  and  fifty  dollars  to 
be  paid  by  the  latter,  to  go  to  Gi&if omia  for  the  purpose  of  gold  digging 
and  to  divide  what  he  should  earn  there  equally  between  hinteelf  or 
heirs,  and  the  plaintiff  or  his  heirs.    The  sum  advanced  was  expressed 
to  be  for  the  defendant's  outfit ;  and  in  case  of  his  decease,  was  to  be 
paid  from  his  earnings,  and  the  remainder  divided  between  his  heirs  and 
the  plaintiff  or  his  heirs.    If  the  defendant  was  unsuccessful,  whatever 
he  did  earn  was  to  be  appropriated  first  to  the  payment  of  the  outfit 
It  was  held  that  by  this  agreement  the  plaintiff  ran  the  risk  of  losing 
his  advance,  if  the  defendant  failed  to  earn  any  thing ;  that  the  con- 
tract therefore  created  a  valid  partnership ;  and  that  the  plaintiff  was 
entitled  under  it  to  his  share  of  the  defendant's  earnings.     The  de- 
fendant, after  spending  some  time  in  gold  digging,  gave  it  up  and  en- 
gaged in  the  business  of  furnishing  supplies  to  the  minersT ;  but  it  ap- 
peared from  the  correspondence  between  the  parties  and  from  their 
conduct  after  the  defendant's  return,  that  they  entertained  no  doubt 
that  the  plaintiff  was  equally  a  partner  in  the  whole  business.     A  gen- 
eral judgment,  that  the  defendant  account,  having  been  given  in  the 
court  below,  from  which  it  must  be  inferred  that  all  facts  which  the 
evidence  tended  to  show,  and  which  were  necessary  to  render  the  de- 
fendant liable,  were  proved..    It  was  held  that  the  defendant  must  ac- 
count for.the  profits  of  the  furnishing  business,  as  well  as  of  the  min- 
ing. Also,  that  the  defendant  must  be  allowed  in  accounting,  for  the 
expenses  caused  by  his  sickness  on  the  way  home  from  California  and 
after  his  arrival ;  but  not  for  the  time  lost  by  such  sickness.     It  ap- 
peared that  the  defendant  had  persuaded  the  plaintiff  to  take  a  lesci 
sum  than  his  share  and  give  a  receipt  for  it ;  but  the  plaintiff  not  ap- 
pearing to  have  intended  this  for  a  settlement,  it  was  held  that  his 
right  to  an  account  was  not  barred  thereby. 

Pearson  who  sharei  Iomm  ai  well  as  profits. 

Sec.  46.  A  broker,  factor,  or  other  person  who,  as  a  remuneration 
for  his  services  in  a  certain  transaction,  is  to  have  a  share  of  profits, 
*  becomes  a  partner,  if  he  is  also  to  share  a  proportion  of  the  losses.  By 
becoming  liable  for  a  proportion  of  the  losses,  the  contract  elevates 
him  from  the  position  of  an  agent  to  that  of  a  partner.  Thus  in 
Smith  V.  Watson,'  it  was  agreed  between  A  and  B  that  A  should  buy 
whalebone  through  6,  as  his  broker,  and  that,  as  a  remuneration  for 
his  trouble,  B  should  receive  one-fourth  of  the  profits  arising  from  the 

I      ■  I  I  -  II  I     ■  I  -  ■  ■! 1 — 

>  2  B.  &  C.401;  3  D.  &  R.  751.    See  Reld  v.Hollin6head,4  B.  &  C.  867;  7  D.&  R.444. 
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sale,  and  bear  one-eighth  proportion  of  the  losses.*  The  parties  acted 
on  this  agreement,  and  it  was  clear,  upon  the  evidence,  that  A  con- 
sidered B  only  as  his  agent  or  broker.  The  question  before  the  court 
was,  whether  B  was  interested  as  a  partner  in  the  property,  the  sub- 
ject-matter of  the  adventure — not  whether  he  was  a  partner  in  the 

'  There  most  be  an  iDtereet  in  the  lion,  express  or  implied,  to  be  partners* 
profits,  as  profits.  A  mere  agreement  in  order  to  constitute  them  sacu  inter  ee* 
to  share  gross  earnings  is  not  sufficient,  and  as  to  third  persons,  the  question  of 
Heimstreet  v.  Howhind,  5  Den.  (N.  T.)  their  liability  as  partners  will  depend 
68 ;  Pattison  v.  Blanchard,  5  N.  Y.  186 ;  upon  the  circumstance  whether  they 
Leggett  V.  Hyde,  58  N.  Y.  272.  There-  were  In  fact  partners,  or  had  held  them- 
fore,  where  a  manufacturer  agrees  with  selves  out  as  suoh.  Barklie  v.  Scott,  1 
a  capitalist  to  manufacture  stock  fur*  Huds.  &  Br.  83.  It  may  be  said  that, 
nished  by  him  into  cloth,  and  give  him  prima  fadtt,  an  argument  to  share  profits 
half  or  any  other  share  of  the  cloth,  or  amounts  to  an  agreement  to  share  the 
between  the  owner  of  a  farm  and  a  losses  also,  but  this  is  a  mere  presump- 
farmer,  that  the  latter  will  carry  on  the  tion,  and  may  be  overcome  by  showing 
farm  and  give  the  former  a  share  of  the  that  in  fact  the  losses  were  not  to  be 
crops.  Ambler  v.  Bradly,  6  Vt.  119 ;  borne  by  the  parties  jointly.  Green- 
er where  one  furnishes  a  vessel  and  an-  ham  v.  Gray,  4  Irish  C.  L.  501 ;  Hey  hoe 
other  runs  it,  and  the  gross  earnings  are  v.  Bunge,  9  C.  B.  446.  Wheatcrof t  v . 
divided.  Day  v.  Boswell.  1  Camp.  U80 ;  Hickman,  9  C.  B.  (N.  S.)  47.  In  a  Vir 
or  where  the  sailors  upon  a  whale  ship  ginia  case,  Wilkinson  v.  Jett,  7  Leieh 
are  given  a  share  of  the  oil;  Wilkinson  (Va.),  115,  a  contractor  for  carrying  the 
V.  Frazier,  4  Esp.  182 ;  or  where  one  mails  entered  into  an  arrangement  that 
furnishes  a  store  and  goods  and  another  each  should  perform  one-half  the  serv- 
sells  the  goods,  and  the  latter  is  paid  a  ices  and  be  entitled  to  one-half  the 
per  cent  of  the  profits,  no  partnership  compensation,  and  it  was  held  that  they 
exists.  Miller  v.  Bartlett,  15  S.  &  R.  were  not  partners.  The  distinction 
(Penn.)  187  ;  Bobbins  v.  Las  well,  27  111.  between  an  interest  in  the  profits  and 
865 ;  Qreenham  v.  Gray,  4  Irish  C.  L.  an  interest  in  the  goods  from  which  the 
501 ;  Smith  v.  Watson,  2  B.  C.  401.  In  profits  are  derived  is  marked  and  mani- 
French  v.  Sty  ring,  2  C.  B.  (N.  8.)  857,  fest.  Meyer  v.  Sharpe,  5  Taunt.  74. 
two  oo^wners  of  a  trotting  horse  agreed  Thus,  where  an  author  furnishes  manu- 
to  share  its  winnings  and  the  expenses  script  to  a  publisher,  who  agrees  to 
of  keening  it.  The  court  entertained  publish  it  at  his  own  expense  and  divide 
some  doubt  whether  they  were  part-  the  profits  with  the  autiior,  if  any  part- 
ners, and  had  no  hesitation  in  admitting  nership  whatever  exists  l>etween  the 
tliat  they  might  be  partners  in  the  prof-  parties  it  is  confined  wholly  to  a  part- 
its,  although  only  joint  owners  of  the  nership  in  the  profits.  Gkirdiner  v. 
horse.  In  Fronient  v.  Coupland,  2 Bing.  Childs,  8  C.  &  P.  845 ;  Wilson  v.  White- 
170,  two  persons  horsed  a  coach  and  di-  head,  10  M.  &  W.  508 ;  Reade  v.  Bentley, 
vided  the  profits,  and  it  was  held  that  8  K.  &  J.  271 ;  Gale  v.  Leckie,  2  Starkie, 
they  were  partners,  although  each  found  107;  See  Venables  v.  Wood,  8  Ross, 
his  own  horses  and  there  was  no  joint  Leading  Cases,  527,  where  it  is  held 
interest  therein.  In  Ex  parte  Hodg-  that  no  partnership  whatever  exists  in 
kinson,  19  Yes.,  Jr.  291,  it  was   held  such  cases. 

that  a  partnership  might  exist  where  Mr.  Lindley,  in  his  work  upon  the  Law 

the  parties  had  an  interest  in  the  profits  of  Partnership,  pp.   10,  11,  thus  defines 

but  none  in  the  capital.    The  mere  cir-  profits,  and  illustrates  the  distinction 

cumstanoe,  however,  that  two  or  more  between  them  and  gross  returns,  and, 

persona  share  the  profits  of  a  business  as  it  may  be  valuable  in  the  in  vestige 

does  not  of  itself  make  them  partners,  tion  of  questions  involved  in  the  law  of 

It  may,  perhaps,  with  some  accuracy,  partnership,  I  give  it  here.    He  says: 

be  said    that    persons  who  share  the  '*By  writers  on  Political  Economy  the 

profits  of  a   business  are  prima  facie  word  profit  is  used  to  denote  the  difibr- 

partnera  inter  se,  but,  whatever  may  be  ence  between  the  value  of  advances, 

the  prima  facie  effect  of  such  a  relation,  and  the  value  of  returns  made  by  their 

the  profits  must  be  shared  under  an  ar-  employment.      Profits  are  divided  by 

rangement  that  clearly  shows  an  inten-  these  writers  into  gross  or  net ;  gross 
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adventure  itself.  The  court,  however,  seemed  to  be  of  opinion,  that, 
though  not  interested  in  the  property,  he  was  a  partner  in  the  profits. 
In  reference  to  the  case  last  cited,  it  may  be  remarked,  that  an  un- 
dertaking to  share  the  loss  is  inconsistent  with  the  notion  of  an  agree- 
ment to  take  a  share  of  the  profits  by  way  of  remuneration,^  whicli 
was  probably  the  ground  on  which  the  court  formed  their  opinion. 
In  a  later  case,  the  stipulation  to  share  the  loss  was  held  to  show 
conclusively,  that  the  agreement  was  one  of  partnership,  and  not  mere 
agency.  There  A  agreed  with  B  to  convey,  by  horse  and  cart,  the 
mail  between  two  places  at  £9  per  mile  per  annum,  and  to  pay  his 
proportion  of  the  expense  of  the  cart,  etc.,  the  money  received  for  the 
carriage  of  parcels  to  be  divided  between  the  parties^  and  the  damage 
occasioned  by  loss  of  parcels,  etc.,  to  be  borne  in  equal  portions ;  it 
was  held,  that  this  agreement  constituted  a  partnership,  and  not  a 
mere  measure  of  wages ;  and,  consequently,  that  A  could  not  nmintain 
an  action  against  B  for  the  £9  per  mile.* 

profits  being  the  whole  of  the  above  profits,  some  only  bear  losses.  The  ac- 
difference,  and  net  profits  being  so  much  taal  or  grooB  returns  obtained  by  ad- 
of  that  difierenoe  as  is  attributable  sole-  vanoes  obvioasly  include  profits  (in 
ly  to  the  capital  employed.  The  remain-  tlie  sense  of  gain),  if  profits  have 
der  of  the  dijQTerence,  or,  in  other  words,  been  made.  But  those  returns  do  not 
the  gross  profits,  mintu  the  net  profits,  include  losses,  if  losses  aro  incurred, 
has  no  particular  name,  but  it  represents  for  losses  are  the  excess  of  the  advances 
the  profits  attributable  to  industir,  over  the  actual  returns,  and  come  out 
skill,  and  enterprise.  If  the  term  profit  of  the  advances,  and  not  out  of  the  re- 
be  used  to  denote  the  difference  be-  turns.  Hence,  persons  who  share  i^ross 
tween  the  value  of  advances  and  the  returns  share  profits  in  tUe  sense  of 
value  of  returns,  the  profits  arising  gain,  but  they  do  not  bu  sharing  (he  re- 
from  any  trade,  business,  or  adven-  turns  share  losses,  for  these  fall  entirely 
ture,  will  be  a  positive  or  a  negative  on  those  making  the  advances.  More- 
quantity,  or  neither,  according  as  the  over,  although  a  division  of  gross 
value  of  the  returns  is  greater  or  returns  is  a  division  of  profits,  if  there 
less  than,  or  equal  to  the  value  of  the  are  any,  it  is  so  only  incidentally,  and 
advances.  Using  the  term  profit  in  this  because  such  profits  are  incJuded  in 
sense,  persons  wno  share  tlie  profits  of  what  is  divided ;  it  is  not  a  division  of 
any  business  necessarily  share  its  losses,  profits  as  such ;  and  under  an  agree- 
if  losses  are  incurred;  for  if  they  do  ment  for  a  division  of  gross  roturnp, 
not,  what  they  share  is  not  the  differ-  wliatever  is  returned  must  be  divided, 
ence  above  alluded  to,  but  something  whether  there  be  profit  or  loss, or  neither, 
else,  as,  for  example,  that  difference,  if  These  considerations  have  led  to  the 
it  happens  to  be  a  gain.  But  the  word  distinction  in  English  law  between 
profit  is  generally  used  in  a  less  ex*  agreements  to  share  profits  and  agree- 
tensive  signification,  and  presupposes  ments  to  share  gross  returns,  and  to  the 
an  excess  of  the  value  of  returns  over  doctrine  that  wnilst  an  agreement  to 
the  viJue  of  advances.  Usinff  the  share  profits  creates  a  partnership,  an 
word  profit  in  this  more  limited  and  agreement  to  share  gross  returns  does 
popular  sense,  persons  who  share  prof-  not." 

its  do  not  necessarily  share  losses,  for  ^  In   Waugh   v.  Carver,   £vre>  C.  J., 

they  may  stipula^te   for  a   division  of  says, "  I  cannot  agree  that  this  was  a 

gain,  if  any,  and  yet  some  one  or  more  mere  agency,  for  there  was  a  riek  of 

of  them   may  by  sgreement   be  entl-  profit  and  ^om.*' 

tied  to  be  indemnified    against  losses  ''Green    v.  Beesley.  2  Bing.  N.  C. 

by  the  others;  so  that  wLilst  all  sliare  lOB;  2  Scott,  104. 
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Share  of  profits  ai  mearare  of  compensation. 

Sec.  47.  Generally,  however,  upon  the  same  principles  as  are  ap- 
plicable to  brokers,  persons  acting  merely  in  the  character  of  servants 
in  an  adventure,  and  receiving  a  certain  share  of  the  profits  in  lieu  of 
wages,  are  not  partners  in  the  nndertakingJ     Where,  by  articles,  it 

^ThedifficaltieBhaTemostly  arisen  in  Qaine,  2  Johnfl,  (N.  Y.)  300;  Grey  v. 
cases  where  the  parties  liave  sought  to  Wood,  18  111.  32  ;  Wells  v.  Tamer,  16 
avoid  the  disadvantageous  incidents  Ind.  133;  Lea  ▼.  Guice,  13  8.  &  M. 
andf  consequently,  the  appearance  of  (Miss.)  6o6.  Rice  v.  8hate,  5  Burr, 
partnership.  With  regard  to  this  class  2611 ;  Abbot  v.  Smith,  2  W.  Bl.  947  ; 
ef  cases,  it  seems  ;to  be  settled  that.  Rex  v.  Dodd,  0  East,  516 ;  Smith 
notwithstanding  an  agreement  between  v.  Jameson,  6  T.  R.  601;  Hunting - 
the  partners  that  neither  shall  be  an-  don  ▼.  Wolcott,  5  Day,  890. 
pwerable  for  the  acts  or  losses  of  the  But  the  rule  does  not  apply  to  a  posi- 
other,  but  each  for  his  own  ;  or  that  one  tive  agreement  made  by  a  partner  with 
partner  shall  participate  in  the  profits,  creditors  themselves,  or  an  express  and 
out  not  in  the  losses,  the  liability  will  absolute  notice  from  a  partner  that  he 
not  be  obviated  toward  the  world  at  will  not  be  answerable.  Vice  v.  Flem- 
large,  though  the  partners  may  not  be  ing,  1  You.  &  J.  227  ;  Willis  v.  Dyson, 
answerable  as  between  themselves  ;  but  1  Stark.  164 ;  Lord  Gallway  v.  Matthew, 
nniversally,  whatever  agreement  exists  10  East,  264.  But  see  Booth-  v.  Quin, 
among  the  partners  themselves,  stipu-  7  Price,  193.  The  principle,  or  rather 
lating  for  a  restricted  responsibility,  the  ground  upon  which  the  commun- 
and  however  limited  may  be  the  extent  ion  of  profits  is  held  to  constitute 
of  his  own  separate  beneficial  interest  a  partnership  as  to  third  persons, 
in,  and  however  numerous  the  memliers  was  stated  by  Eyrb,  C.  J.,  in  Waugli 
of  the  partnership,  each  individual  v.  Carver,  2  H.  B.  247,  predicated 
member  is  liable  for  the  joint  debts  to  upon,  the  dicta  of  the  court  in  Grace 
the  whole  extent  of  his  property,  v.  Smith,  2  W.  Bl.  998,  as  follows : 
Bail^  v.  Clark,  6  Pick.  (Mass.)  372;  "He  who  takes  a  moietv  of  all  the 
Leavitt  v.  Peck,  3  Conn.  124 ;  Cjirgill  v.  profits  indefinitely  shall,  by  opera- 
Corby,  15  Mo.  425;  Gram  v.  Cad  well,  5  tion  of  law,  be  made  liable  to  losses,  if 
Cow.  (N.  Y.)  489  ;  Johnston  v.  Dutton,  losses  arise,  upon  the  principle  that  by 
27  Ala.  245  ;  Boardman  v.  Gore,  15  taking  a  part  of  the  profits  he  takes 
Mass.  8S9 ;  Langan  v.  Hewitt,  13  S.  &  from  the  creditors  a  part  of  that  fund 
M.  (Miss.)  122 ;  Dow  v.  Say  ward,  12  N.  which  is  the  proper  security  to  them 
H.  271  ;  Baxterv.  Clark,  4  Ired.  (N.  C.)  for  the  payment  of  their  debts.  That 
127.  But  if  notice  is  given  of  the  true  was  the  foundation  of  the  decision  in 
relations  between  the  parties,  persons  Grace  v.  Smith,  and  I  think  it  stands 
dealing  with  them  with  knowledge  upon  the  fair  ground  of  reason."  Or, 
thereof  are  bound  thereby,  unless  in  the  language  of  Db  Grey,  C.  J.,  in 
such  person's  conduct  subsequent  to  the  case  of  Grace  v.  Smith:  "Every 
notice  has  been  such  as  to  indi-  man  who  has  a  share  of  the  profits  of 
cate  a  withdrawal  of  his  dissent.  Pearce  a  trade  ought  also  to  bear  his  share  of 
T.  Wilkins,  2  N.  Y.  469.  It  is  only  the  loss.  And  if  any  one  takes  part  of 
when  limitations  upon  the  author-  the  profit  he  takes  a  part  of  that  fund 
ity  of  partners  are  secret  that  persons  on  which  the  creditor  of  the  trader  re- 
dealing  with  the  firm  can  ignore  them,  lies  for  his  payment."  But  it  being 
As  to  all  who  know  of  such  limitations  admitted  tliat  a  participation  in  prof- 
they  are  binding.  Post  v.  Kimberly,  9  its  will  render  the  participator  lia- 
Johns.(N.Y.)489  ;  Lansing  V.  Ten  Eycks  ble  as  a  partner  to  strangers,  a  ques- 
2  id.  ^04 ;  Engsign  t.  Wands,  1  Jolins.  tion,  and  a  very  difficult  one,  fre- 
Cas.  ^N.  Y.)  171.  So,  too,  where  a  per-  quently  arises,  what  kind  or  degree  of 
son  aeals  with  a  partner  as  to  matters  participation  is  necessary  to  produce 
not  within  the  scope  of  his  apparent  that  effect?    In  order  to  obtain  a  satis- 

g^wer  or  the  usage  of  the  business,  factory  solution  of  this  question,  it 
recken ridge  v.  Shrieve,  4  Dana  (Ky.).  is  necessary  to  settle  with  some  pre- 
875;  Crosthwait  v.  Ross,  1  Humph,  cision  the  meaning  of  the  term  "profits." 
(Tenn.)  23 ;  Cheney  v.  Clark,  3  Vt.  431 ;  In  a  certain  sense, every  individual  con- 
Holmes  V.  Barton,  9^id.  252 ;  Lansing  v.  nected  with  a  partnership  business  by 
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was  stipulated  that  the  produce  of  a  whaling  voyage  should  be  divided 
in  certain  proportions^  namely,  a  certain  proportion  to  the  owners,  a 

certain  proportion  to  the  captain,  and  the  teat  to  the  other  officers 
and  seamen,  in  lien  of  wages,  it  was  held,  that  a  seaman  under  these 

performing  services  for  the  partners,  in  cases  that  bear  or  appear  to  bear  a 
and  being  remunerated  for  tliose  serr-  close  analogy  to  them,  that  the  greatest 
ices,  may  be  said  to  come  under  the  difficulty  arises.  In  the  caseof  Wauffh 
description  of  taking  a  part  of  the  v.  Carver,  Etrb,  C.  J.,  sedd :  **  The 
profits,  and  therefore  taking  a  part  of  definition  of  a  partnership,  cited  from 
that  fund  on  which  the  creditor  of  the  Pufiendorf,  is  good  as  between  the 
trader  relies  for  his  payment.  It  may  parties  themselves,  but  not  with  respect 
be  said,  in  answer  to  this  objection, that  to  the  world  at  large.  If  the  question 
the  word  "profits"  is  well  understood  were  between  A  and  B  whether  they 
to  mean  the  net  return  to  the  capital  or  were  partners  or  not,  it  would  be  very 
stock  employed,  after  deducting  all  the  well  to  inquire  whether  they  had  con- 
expenses,  including  not  only  the  wages  trlbuted,  and  in  what  proportions,  stock 
of  those  employed  by  the  capitalists,  or  labor,  and  on  what  agreement  thev 
but  the  wages  of  the  capitalists  them-  were  to  divide  the  profits  of  that  contri- 
selves  for  superiD tending  the  employ-  button.  But  in  all  these  cases  a  very 
ment  of  their  capital  or  stock.  Adam  different  question  arises,  in  which  that 
Smith's  Wealth  of  Nations,  book  1,  ch.  definition  is  of  little  service.  The 
6,  witli  Mr,  McCuUoch's  note.  But  even  question  is  generally  not  between  the 
according  to  this  definition,  it  does  not  parties  as  to  what  shares  they  will  di- 
appear  that  a  very  broad  and  easily  vide,  but  respecting  creditors  claiming 
recognized  distinction  exists  between  a  satisfaction  out  of  the  funds  of  a  par- 
him  whose  remuneration  consists  in  the  ticular  house,  who  shall  be  deemed 
wages  of  labor,  and  him  whose  remu-  liable  in  regard .  to  these  funds  f  Now 
neration  consists  in  the  profits  of  ^tock.  a  case  may  be  stated  in  which  it  is  the 
For  in  most  cases  a  man's  income  from  clear  sense  of  the  parties  to  the  con- 
a  certain  partnership  business  partakes  tract  that  they  shall  not  be  partners  ; 
of  both  those  characters.  The  point,  that  A  is  to  contribute  neither  labor 
indeed,  to  be  made  out,  in  order  to  take  nor  money,  and,  to  go  still  further,  not 
a  man  entirely  out  of  the  category  of  to  receive  any  profits.  But  if  he  will 
liability,  would  seem  to  be  that  his  in-  lend  his  name  as  a  partner,  he  becomes, 
come  from  the  business  belongs  solely  as  against  all  the  rest  of  the  world,  a 
to  the  character  of  wages;  whenever  partner,  not  upon  the  ground  of  the 
that  can  be  done,  it  might  seem  that  real  transaction  between  them,  but  upon 
the  presumption  of  partnership  would  principles  of  general  policy,  to  prevent 
be  repelled.  But  there  are  cases  in  the  frauds  to  which  creditors  would  be 
which  it  is  extremely  difficult  to  deter-  liable  if  they  were  to  suppose  that  they 
mine  this  point ;  and  there  are  cases  in  lent  their  money  upon  the  apparent 
which  persons  who  had  no  interest  in  credit  of  three  or  four  persons,  when, 
the-  stock,  and  therefore  whose  remn-  in  fact,  they  lent  it  only  to  two  of  them, 
neration  must  have,  in  a  strict  sense,  to  whom  without  the  others  they  would 
borne  the  character  solely  of  wages,  have  lent  nothing.  Wane h  v.  Carver, 
and  in  no  degree  of  profits,  have  been  2  H.  Bl.  240.  But  this  liability  only 
held  liable  as  partners  to  third  persons,  extends  to  those  who  trusted  the  firm 
Ex  parte  Digby,  1  Deac.  814 ;  ex  on  his  credit.  Steams  v.  Havens,  14 
parte  Hamper.  17  Ves.  403;  Taylor  Vt.  540;  Moflat  v.  Moffat,  10  Bosw.  (N. 
V.  Terme.  8  H.  &  J.  (Md.)  605  ;  Price  v.  Y.)  468 ;  Bums  v.  Rowland,  40  Barb. 
Alexander,  2  Greene  (Iowa),  427 ;  Dob  (N.  Y.)  368 ;  Gottrill  v.  Van  Dnzen,  22 
V.  Halsey,  16  Johns.  (N.  Y.)  84  ;  Simp-  Yt.  511 ;  Fisher  v.  Bowles,  20  111.  896  ; 
son  V.  Felta,  1  McCord's(S.  C.)  Ch.  213 ;  Stiles  v.  Myer,  64  Barb.  (N.  Y.)77 ;  Stea 
Wright  V.  Davidson,  13  Minn.  440.  v.  Matthews.  50  N.  Y.  166;  Cioiier  v. 
There  are  many  cases  in  which,  while  a  Einker,  4  Tex.  252;  Buckingham  v. 
partnership  has  been  held  to  subsist  Burgess,  8  McLean  (U.  S.),  864 ;  Craig 
as  regards  the  world,  the  parties  thus  v.  Warren,  3  Phil.  (Penn.^  208;  Fisher 
made  liable  to  third  persons  have  been  v.  Bowles,  20  111.  806 ;  Bowie  v.  Mad- 
held  not  to  be  partners  as  between  dox,  20  Ga.  285. 
themselves ;  and  it  is  in  these  cases,  or  Lord  Eldon  (in  ex  parte  Hamper,  17 
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articles  was  not  a  partner  with  the  captain,  and  might  maintain  an 
action  against  the  latter  for  his  share  of  the  profits.* 

Sailing  vauel  for  share  of  profits. 

Sec.  48.  So  the  captain  of  a  ship,  who,  instead  of  receiving  wages, 
is  to  share  in  the  profit  of  the  adventure  on  which  he  sails,  is  not  a 
partner  with  the  owner.    Mair'  was  the  owner  of  a  ship  and  cargo  ; 

Yes.  408,  and  in  Ex  parte  Rowlandson,  how  is  lie  to  ascertain  tUat  he  lias  what 

1  Rose,  d9),  attempting  to  give  a  general  he   stipulated  for?    In    many  of   the 

expression  for  the  precise  degree  and  cases,  notwithstanding  a  clear  right  to 

kind   of    partidpation  of   profits  that  an  account,  no  partnership  was  held  to 

should  constitute  partnership  liability,  subsist  either  as  between  the  parties  or 

laid  down  a  distinction,  which  is  so  as  to  third  persons, 

subtle,  refined  and  ambi^^ous  that  it  is  The  distinction  between    the   cases 

difficult  to  nnderstand  it,  and  though  where  a  participation  in  the  profits  has 

expressed  as  if  they  were  the  result  of  been  held  to  make  a  man  liable  as  a« 

cases  previously  decided,  do  not  seem  partner  and  those  where  it  has  been 

to  liave  been  warranted  by  any  express  held    not    to    make    him  so  liable,    is 

anterior  decision.    In  Ex  parte  Hamper  so  slight  that  it  is  not  possible  from  the 

(17  Ves.  404)  Lord  Bldon  said  :    "  The  most  careful  consideration  of  it,  to  ar* 

cases  have  gone  further  to  this  nicety  ;  rive  at  any  clear  general  oonclusloa. 

upon     a    distinction    so    thin,      that  If  the  matter  were  r6«  int6ffr«,  a  plain 

I  cannot  state  it  as  established  upon  and  intelligible    rule,  would    be    that 

due    consideration ;   that    if   a    trader  those  who  share  in  the  returns  of  the 

agrees  to  pay  another  person  for  his  la-  business  or  adventure  consisted  wholly 

l>or  in  the  concern  a  sum  of  money,  of  the  profits  of  stock,  or  partly  of  the 

even  in  proportion  to  the  profits,  equal  profits    of    stock,  and   partly  o  f    the 

to  a  certain  share,  that  will  not  make  wages  of  labor,  should  be  held  liable  as 

him  a  partner ;  but,  if  he  has  a  specific  partners ;  but  that  those  whose  share  of 

interest  in  the  profits  themselves,  as  the  said  returns  consisted  whollv  of  the 

profits,  he  is  a  partner/'     And,  again,  wages  of  labor,  or  the  Interest  ox  money 

afterward  in  the  same  case  :      "  The  lent,  or  a  certain  fixed  annuity,  and  who 

ground  is  settled,  that  if  a  man,  as  a  re-  had  no  control  or  voice  as  principals  in 

ward  for  his  labor,  chooses  to  stipulate  the  management  of  the  business  or  ad> 

for  an  interest  in  the  profits  of  a  busi-  venture,  should  not  be  held  liable  as 

ness,  instead  of  a  certain  sum  proper-  partners.     This  would  provide  for  all 

tioned  to  those  profits,  he  is  as  to  third  those  cases  in  which  agents  or  servants, 

Eersons  a  partner,  and  no  arrangement  for  the  purpose  of  stimulating  their  ex- 
etween  tlie  parties  themselves  could  ertions,  are  paid  not  by  a  fixed  sum, 
prevent  it."  Ex  parte  Rowlandson,  1  but  by  a  certain  proportion  of  the  prof- 
Rose,  01.  its,  or,  to  speak  more  accurately,  of  the 
Some  of  the  writers  (Story  on  Partn.  returns  of  the  business  or  adventure. 
75.  cites  8  Kent's  Com.  Lect.  48,  p.  25,  Of  course  it  is  not  meant  to  apply  to 
note,  4th  ed's. ;  Gary  on  Partn.  11,  note),  those  cases  where  a  party,  although  not 
and  even  some  of  the  courts  (Lord  El-  interested  in  the  capital  stock  or  even. 
don  in  Ex  parte  Hamper,  17  Ves.  412 ;  in  the  profits,  suffers  himself  to  l>e  held 
and  Mr.  Chancellor  Walworth,  in  Cham-  out  to  the  world  as  a  partner ;  nor  to 
pion  V.  Bostwtck)  on  this  subject,  ap-  those  cases  where  it  is  the  intention 
pear  to  think  that  they  have  surmounted  that  the  partv,  though  not  inter- 
the  difficulty,  by  confining  the  rule  of  ested  in  the  capital  stock,  should  never- 
liability  to  the  cases  where  the  party  theless  exercise  the  control  of  a  princi- 
would  have  a  right  to  an  account  of  the  pal  in  the  business  or  adventure,  and  in 
profits  ;  but  to  Uiis  it  may  be  answered,  short  fill  the  character  of  partner  to  all 
that  in  all  cases  where  a  person  is  to  be  intents  and  purposes.  Nor  would  this 
paid  for  his  services  by  a  sum  propor-  rule  be  altogether  inconsistent,  and  ir* 
iionecLto  the  profits,  he  must  be  enti-  reconcilable  with  Lord  Eldon's  dictum 
tied  to  an  account  of  profits.    If  not,  cited  above.     On  the  contrary,  would  it 

'  Wilkinson  v.  Frasier,  4  Esp.  182.  •  Mair  v.  Glennie,  4  M.  A  S.  240. 
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Young  was  the  captain^  under  an  agreement  that  he  was  to  have,  in 
lieu  of  all  wages,  primage,  etc.,  one-fifth  share  of  the  profit  or  loss  of 

the  intended  voyage,  on  ship  and  cargo,  and  was  to  follow  Mair's  in- 
structions, do  all  the  business  himself  that  he  could  do,  and,  for  the 

not  tend  to   throw  Ugbt  on  his  expres-  obviously  eives  a  right  to  an  accoant), 

sion  somach  criticised,  "a  specific  inter-  it  was  held  that  the  shares  of  the  sea- 

est  in  the  profits  themselves,  as  profiU,**  men  were  in  the  nature  of  wages,  un- 

hj  marking    the    distinction   between  liquidated  at  the  time ;  but  capable  of 

that  portion   of   the  gross  returns  or  beine  reduced  to  a  certainty  on  the  sale  of 

earnings  of    a  business   whidi   comes  the  oil,  that  a  seaman  was  not  a  partner, 

strictly  under  the  head  of  wages  of  la-  and  might  maintain  an  action  for  his 

bor,  and  that  portion  which  comes  un-  wages  against  the  captain.    (Wilkinson 

der  the  head  of  profits  of  stock  strictly  v.    Frasier,   4   £sp.    182).     So    oyster 

and  properly   so  called.     In   ex  parte  dredgers  who  had  no  interest  in  the  boats, 

Watson,  19  Ves.  461,  Lord  Eldon  said :  but  agreed  to  receive  from  the  owners 

'  If,  retiring  or  coming  into  the  trade,  of  the  boats  a  stipulated  share  of  the 

Jie  sufl!ers  his  name  to  be  used,  it  is  of  profits,  were  held  not  to  be  partners 

no  consequence  whether  he  has  a  sala-  with  the  owners ;  and  though  in  this 

Tf,  or  sum  of  money,  to  be  paid  by  oth-  case  it    was  alleged  that    should  the 

ers.  or  to  be  got  out  of  the  profits.     It  whole  stock  of  oysters  deposited  on  the 

is  the  use  of  the  name  that  makes  him  perches  be  killed  by  frost,  which  often 

liable,  as  one  oi  the  persons,  by  and  to  happened,  or  by  any  other  accident,  the 

whom  everything  is  bought  and  sold.'*  dredgers  always  bore  their  proportion 

Loomis  v.  Munhall,  12  Conn.  60.  of  the  loss,  the  court  treated  it  not  as 

It  is  true  that  in  his  second  statement  a  partnership,  but  only  as  a  mode  of 

of  the  distinction  Lord  Eldon  express-  calculating  the  amount  of  wages  due 

ly  includes  among  the  cases  of  liaDility  to  the  dredger  from  the  owners  of  the 

to  third  persons,  the  case  in  certain  cir>  boats.     Perrott  v.  Bryant, 2  You.  &  Coll. 

cumstances  of  a  person  having  no  prop-  61.    As  to  tbe  case  of  Coppard  v.  Page, 

erty  in   the   capital.      But    niere    are  Forrest,  I.  which  has  been  supposed  to 

many  cases  of  exception  to  the  general  be  an  authority  the  other  way,  it  is  to 

rule.  In  Boyer  v.  Anderson ,2  Leigh  (Va.),  be  remarked,  tnat  in  that  case  the  court 

556,  B  leased  a  public  ferry  to  F,  for  only  dismissed  the  bill,  on  the  technical 

the  consideration  of    $1,000,  and  gave  ground  of    want  of  parties,  giving  no 

him  possession  of  it;  F  to  remain  in  opinion  on  the  subject  of  partnership, 

possession    after    the    term,    until    he  and    the    owners  of  the  nets  not  liav- 

should  make  out  of  the  profits  $2,000 ;  ing  been  made  parties,  anv  more  than 

if  the  profits  during  the  term  should  the  master  and  crew  of  the  boat.    In 

exceed  $2,000,  the  surplus  to  be  equallv  a  recent    case    in  New    York,  Prouty 

divided  l>etween  the  parties;  B  to  furnish  v.   Smith,  51  N.  Y.  504,    A  advanced 

the  lK>ats,  and  a  hand  sometimes,  and  F  money  to  B,  an  attorney,  to  buy  prize 

to  furnish  a  ferryman,  and  to  superin-  claims,    under    an  agreement    that   B 

tend  the  ferry.     It  was  held  there  was  would  collect  them   for    one-half    the 

no  partnership,  and  that  B  was  not  liable  profits,  and  the  parties  were  not  held 

for  losses   through   neffligence  at   the  as  partners.      The  court    treated    the 

ferry.    Where  a  person  Teased  to  another  share  of  profits  received  by  him  as  a 

a  tavern  and  farm,  and  was  to  receive  as  mere    measure    of    compensation    for 

rent  a  portion   of  the  profits  thereof,  his  services.      In  Moore  v.   Smith,   19 

they  were   held  not  to  be  partners,  as  Ala.  774,  the  plaintiff  entered  into  a 

between  themselves.     Perrine  v.  Hask>  contract  with  the  defendant  to  serve 

fnson,  11  N.  J.  184.     And  there  is  a  con-  him  as  overseer  for  one  year,  and  to  fur- 

si'lerable  class  of  cases  which  fall  un-  nish  a  certain  number  of  hands  and 

der  this  principle.     Thus,  where  it  was  horses,  which  were  to  be  worked  on  the 

stipulated  that  the  produce  of  the  voy-  defendant's  plantation  with  the  defend- 

age  should  be  divided  in  certain  pro-  ant's  hands  and  horses,  and  to  receive 

portions,   viz.:  a  certain   proportion  to  one-fourth  of  the  crops  raised,  a«  com- 

the  owners,  a  certain  proportion  to  the  pensatian.    The  court  held  that  this  did 

captain,  and   the  rest  to  the  other  offl-  not  make  the  parties  partners  in  fact. 

cers  and  seamen  (the   proportion  of  a  See,  also,  Ellsworth  v.   Taitt,  26  Ala. 

common  sailor  being  a  100th  part,  which  788  ;  Lamb  v.  Grover,  47  Barb^  (N.  Y.) 
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rest^  make  the  best  bargain  lie  could.    The  ship  sailed^  and  afterward 

Mair,  being  indebted  to  Sharpe  &  Co.^  executed  to  them  a  bill  of  sale 
of  the  ship ;  but  Sharpe  &  Go.  never  took  actual  possession  of  the 
ship^  though  it  was  argued  for  them,  that  they  had^  by  means  of  this 

817 ;  Newman  v.  Bean,  21  N.  H.  93 ;  easily  reconcilable  with  his  dedsion 
Austin  v.  Thomson.  45  id.  118;  Holmes  quoted  above,  in  Mairv.  Glennie.  In 
V.  Old  Colony  R.  R  Co.,  5  Gray  (Mass.)}  fact,  in  Mair  v.  Glennie,  the  evidence 
58;  Hazard  v.  Hazard,  1  Story  (U.  8.),  seems  rather  more  in  favor  of  a  part- 
871 ;  Bull  V.  Schubenh,  3  Md.  88  ;  Blue  nership  than  in  this  ;  for  there  the 
V.  Leathers,  15  111.  81 ;  McArthnr  v.  agreement  eoepresMd  a  participation  in 
Ladd,  5  Ohio,  614 ;  Johnson  v.  Miller,  16  profit  and  loss.  In  Ambler  v.  Bailey,  10 
id.  431.  So  where  the  ihaster  of  a  Vt.  170,  it  was  held  that  where  one 
ship,  under  an  agreement  between  him  person  furnished  a  boat  and  another 
and  the  owner,  was  to  have  in  lieu  of  sailed  it  under  an  agreement  to  share 
all  wages,  primage,  etc. ,  one-fifth  share  gross  eaminga,  they  were  not  thereby 
of  the  profit  or  loss  of  the  intended  constituted  partners.  In  Heimstreet  v. 
voyage,  on  ship  and  cargo,  Lord  Ellen-  Rowland,  5  Den.  (N.  Y.)09,  A  leased  to 
borough  said :  "  It  has  been  contended  B  a  ferry,  which  B  agreed  to  run  and 
that  the  captain  was  virtually  a  partner,  give  A  one-half  the  gross  earnings,  in 
but  on  what  ground  has  it  b«eu  so  con-  lieu  of  rent.  The  court  held  that  A 
tended?  The  ground  is  because  pay-  and  B  were  not  partners,  nor  liable  as 
ment  of  the  captain's  wages  was  to  d'e-  such  to  third  persons.  See,  also.  Bow- 
pend,  as  to  its  amount,  upon  a  reference  yer  v.  AndenKm,  3  Leigh  (Va.),  550  ;  S. 
to  the  value  of  the  cargo;  but  accord-  P.  Nfurray  v.  Stevens,  1  Hich.Biq.(S.  C.) 
ing  to  that  mode  of  argument,  every  205;  Pattison  v.  Blanchard,  5  N.  Y. 
seaman  in  a  Greenland  voyage  would  187;  McGuire  v.  Hallahan,  Hill  &  D. 
become  a  partner  in  the  fishing  concern.  Sup.  (N.  Y.)  86.  But  where  the  owners 
There  is  no  pretense,  therefore,  for  say-  of  a  ship  fitted  her  out  at  their  joint 
iug  that  the  captain  was  a  partner,  be-  expense,  and  sailed  her  for  their  joiai 
cause  his  wages  were  to  be  regulated  profit,  they  were  held  partners,  as  well 
and  paid  by  reference  to  a  calculation  in  the  ship  as  in  the  cargo.  Mumford 
on  the  profits  of  the  adventure.*'  Mair  v.  Nichols,  20  Johns.  (N.  Y.)611.  In 
V.  Glennie,  4  M.  &  S.  240.  Putting  the  order  to  create  the  relation  of  partners, 
case  on  the  same  ground  as  that  of  sea-  either  inter  $e,  or  as  to  third  persons, 
men  in  the  whale  fishery,  who,  as  well  where  there  is  no  holding  out  in  that 
as  the  oyster  dredgers  and  all  persons  respect,  there  must  be  a  mutual  interest 
similarly  situated,  must,  in  a  certain  or  community  in  the  profits  as  such, 
sense,  be  considered  as  concerned  in  the  Gibson  v.  Stone,  48  Barb.  (N.  Y.)  129, 
loss  as  well  as  the  profit  of  the  adven«  rather  than  a  sharing  of  gross  returns, 
ture,  inasmuch  as  they  will  be  losers  by  Clement  v.  HadlocSc,  18  N.  H.  190; 
whatever  diminishes  the  amount  of  the  Fail  v.  Ree,  85  Ala.  66;  Stoallings  v. 
produce.  So,  where  there  was  an  agree-  Baker,  15  Mo.  482;  Mohawk,  etc.,  R.H.Co. 
ment  between  the  sole  owner  of  a  lighter  v .  Nlles,  8  Hill  (N .  Y .  >  164 ;  Merrick 
and  a  lighterman, that  the  latter,  in  con-  v.  Gordon,  20  N.  Y.  98.  So  where  A 
sideration  of  working  the  lighter,  should  purchased  two  bullocks,  and  put  them 
have  half  her  gross  earnings, —  Lord  to  depasture  on  the  lands  of  B,  it  being 
Ellenborough  observed,  that  this  was  agreed  that  the  profit  to  be  made  upon 
only  a  mode  of  paying  the  lighterman  the  re-sale  (after  they  had  been  fatted 
wages  for  his  labor ;  so  that  no  partner-  upon  B's  land)  above  £20,  at  which  A 
ship  could  be  considered  as  existing  be-  then  valued  them,  should  be  equally 
tween  him  and  the  owner  of  the  lighter,  divided  between  him  and  B,'-'it  was 
Dry  ▼.  Boswell,  1  Camp.  829.  In  this  held  that  A  and  B  were  merely  part- 
case,  however,  the  witnesses  having  ners  in  the  profits,  and  that  this  was  a 
first  stated,  that  the  two  shared  the  mode  of  paying  B  for  the  pasture,  and 
profits  (not  the  gross  earnings)  of  the  on  motion  that  the  verdict  should  be 
lighter  equally  between  them.  Lord  set  aside,  a  rule  NiH  was  refused  by 
£Tlenborough  said:  in  that  case,  there  the  Court  of  King's  Bench.  .Wish  v. 
was  such  a  participation  of  profit  and  Small,  1  Camp.  881.  This  case  seems 
loss  as  constituted  a  partnership  ;  a  referable  to  the  same  principle,  for  the 
oonclnsion  that  does  not  appear  very  benefit  contributed  to  the  stock  by  B's 
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transfer  and  notice  thereof  to  the  captain^  the  virtual  possession. 
Hair,  as  also  Sharpe  &  Co.,  afteinitrard  became  bankrupts  :  and  in  an 
action  of  cLsaumpsit  by  the  assignees  of  the  former  against  the  as- 
signees of  the  latter,  the  question  was,  whether,  under  the  circum- 

pasture  may  be  fairly  oonflidered  as  the  proportion  of  profits  in  liea  of    rent. 
result  of  B's  labor.     Compensation  for  Churchman  y.  Smith,  6  Whart.  (Penn.) 
services  in  the  form  of  commission  on  150 ;  Gibson  v.  Stone,  ^  How.  Pr.  (N.Y.) 
the  profits,  creates  no  such  interest  in  468;  Dillard  v.  Scroggs,  86  Ala.  670 ;  or, 
the  concern  as  constitutes  a  partner-  for  the  use  of  money.     Hart  v.  Eelley, 
ship,  and  an  agreement  bv  a  manufac-  83  Penn.  St.  286  ;    Delaney  v.  Timber- 
turer  to  furnish  wooden  handles  made  lake,  28  Minn.  888  ;  Cox  v.  Hickman,  8 
to  order,  to  a  country  merchant,  at  a  H.  L.  Cas.  268  ;  Mulroo  y.  Wards  Court, 
tariff  of  prictis,  to  be  paid  out  of    the  L.  R.,4  P.  C.  410;   Deany.   Harris,  L. 
store  on  the  proceeds  of  the  handles,  T.  N.  S.  38  ;  Bullen  y.  Sharp,  L.  R ,  1  C. 
the  manufacturer  finding  the  stuff  and  P.  88.     Gontra^  howeyer,  see  Leggett  y. 
labor,  and  receiying  a  further  compen-  Hyde,  58  N.  Y.  272;  17  Am.  Hep.  244  ; 
sationfor  skilland  the  rentof  thestore-  BlaobAttan   Brass  Co.   y.    Sears,  45  id. 
house,  in  the  form  of  fifty  per  cent  on  797 ;  6  Am.  Rep.  177. 
the  net  profits  of  the  whole,  does  not  Upon  the    same    principle,    factors, 
constitute  a  partnership.   £yen  if  there  brokers,   and  other  agents    haye  been 
was  a  partnership  in  the  store,  it  did  held  not  to  be  partners  with  their  prin- 
not  extend  to  the  procuring  of  the  stuff,  cipals  as  to  third  persons,  and  a  fortiori^ 
and  consequently,  the  merchant    was  not  between  themselyes  and  their  prin- 
not  liable  to  the  creditor  of  the  manu-  cipals.     Thus    a  factor  who   sold  the 
facturer  for  the  price  of  it.     Dunham  ^;oods,  and  was  to  receiye  one  shilling 
y.  Rogers,  1  Penn.  St.  255.    In  Qibson  m  the  pound  on  the  price,  was  held  to 
y .  Stone,  43  Barb.  (N.  Y.)  291,  a  simi-  be  a  good  witness  to  proye  the  contract 
lar  doctrine  was  held,  and  a  party  loan-  and  sale,  and  therefore  not  a  partner, 
ing  money  to  a  firm  and  selling  out  to  Dixon  y.  Cooper,  8  Wils.  40.     And  a 
them  his  good  will  in  another  firm,  was  person  who  was  employed  to  sell  goods, 
held  not  to  be  a  partner,  because  he  re-  and  was  to  haye  for  himself  whateyer 
ceiyed  one  per  cent  of    the  gross  re-  money  he  could  procure  for  them  be- 
tums  of  the  firm.     So  persons  owning  youd  a  stated  sum,  was  held  to  be  a 
different  lines  of  boats,  or  other  convey-  competent  witness  to  proye  the  contract 
ances  for  freight  or  passengers,  who  between  the  seller  and  the  buyer,  and 
agree  to  diyide  gross  earnings,  are  not  consequently  not  a  partner.    Benjamin 
partners.  Mohawk,  etc.,  R.R.Co.y.Nilee  y.  Porteus,  2  H.  Bl.  590.    So  where  C 
8  Hill  (N.  Y.),  174;  Merrick  y.  Gordon,  was  sent  by  H.   &  Co.,  merchants  in 
20  N.  Y.  98  ;  Pattison  y.  Blanchard,  5  Liondon,  to  Peru,  for  the  purpose  of  tak- 
id.    187;    McGuire    y.    O'Hallaran,  H.  iug  and  working  mines,  and  was  fur- 
&  D.  Sap.  (N.  Y.)  86;  Murray  y.  Ste-  nished  by  them  with  a  letter  of  instruc- 
yens,  1  Rich.  Eq.  (S.  C.)  205 ;  Gibson  y.  tion,  a  letter  of  credit,  and  a  power  of 
Lupton,  2  M.  &  S.  871 :  and  the   same  attorney,  and  was  to  receiye  a  certain 
rule  preyails  where  one  party  famishes  stipulated  salary,  and  "  further  one-fifth 
materials,  etc.,  and  another    manufac-  share  of  the  clear  profit,"  Best,  0.  J., 
tures    them,    diyiding    the    products,  said,  **At  the  trial,  I  thought  that  this 
Clement  y.  Hadlock,  18  N.  H.  190  ;  Fail  was  not  a  case  of  partnership,  but  that 
y.    McRee,  85   Ala.    66 ;    Stoallings  v.  it  ranged  within  that  class  of  cases  in 
Baker,    ante;   McArthur  y.   Ladd,    5  which    a  seryant  or  agent  receiyinjr  a 
Ohio,  521.    So  when  one  performs  ser-  certain  per  centage  upon    the  profits, 
yioes  for  a  commission  upmi  the  profits,  has  been  decided  not  to  create  a  part- 
Edwards  y.  Tracy,  62  Penn.  St.  982 ;  or  nership.     It  is  not  necessary  now  to 
for  a  salary  equal  to  a  certain  propor-  consider,  whether  or  not  the  yiew  I  then 
tion  of  the  profits.    Trieber  y.  Lana-  took  was  correct.    The  inclination  of 
ban,  28  Md.  188 ;  Edmundson  y.  Thomp-  my  opinion  is,  that  it  was.     I  do  not, 
son,  2  Foster,  564;  Pinckney  y.  Key ler,  howeyer,  decide  this  case  upon    that 
4  E.  D.  S.  (N.  Y.)  471 ;  Dixon  y.  Cooper,  point,  but  upon  the  supposition  that 
29  Vt.  88;    Blanchard  y.  Cooledge,  22  Crabtree  was  an  agent  of   the  defeud- 
Pick.  (Mass.)  151 ;  Miller  y.  Bartlett,  15  ants    in    this   particular    transaction." 
S.  &  B.  (Penn.)  187 ;  or,  receiyes  a  certain  Gaselee,  J,  also  said,  '*!  was  at  first 


Partkebship.  69 

stances  mentioned  in  the  report,  Mair^  when  he  became  a  bankrupt, 
had  the  possession,  order,  and  disposition  of  the  ship  and  cargo,  with- 
in 21  Jac.  1,  c.  19.  ^In  behalf  of  Sharpe  &  Go.,  it  was  argued,  amongst 
other  things,  that  it  was  out  of  their  power  to  take  actual  possession, 

Btrongly  inclined  to  think  tliat  this  was  from  which  the  profits  arise.    And  the 

a  case  of  partnership,  bat  mv  opinion  case  was  pat  of  siiipments  to  India  upon 

on  that  point   has  been  somewhat  shak-  half  profits  (wliich  are  so  generally  prae- 

en  by  the  argument  in  support  of  the  ticed  in  this  countrr),  in  which  it  has 

rule,  and  the  cases  to  whicu  we  have  never  been  sapposed,  that  thereby  the 

been    referred. "      But    Park,   J.»  and  shippers  and  the  owners  of  the  ship  be- 

Burrough,  J.,  inclined  to  the  opinion  came  answerable  for  each  other,  or  were 

that  it  was  a  case  of  partnership.    with>  in  any  way  interested,  as  partners,  in 

ington  V.  Herring,  8  M.  &  P.  80.     In  respect  to  the  property,  which  consti- 

MUler  V.   Bartlett,  15   S.  &  R.  (Penn.)  tnted  the  original  adventure,  and  which 

187,    R.  employed    D.  to  procure   con-  was  undertaken  to  be  carried  to  India 

Bignments   for  him,  and  to  act  as  his  for  half  profits,  or  in  the  return  cargo, 

agent  in  certain  mercantile  bueiuess  to  in  which  the  proceeds  were  invested ; 

be  carried  on  in  Xhe  name  of  R,  and  to  but  that  the  half  profits  were  treated 

keep  his  books.    D.,  as  a  compensation  only  as  a  mode  of  compensation  for 

for  his  services,  was  to  receive  one  half  freight,  disbursements,  and  charges  in 

of  the  profits  of  the  business  ;  but  he  the  course  of  the  voyage.    In  Loomis  v. 

had    no  authority  to  contract  debts  in  Marshall,  12  Oonn.  69.    "A,  residing  at 

the  name  of  R.,  nor  was  he  to  be  liable  a  distance  from  a  factory  for  the  mak- 

to  third  persons  for  the  debts  of  R.  ing  of  cloths,  occupied  by  B,  entered 

Held,  there  was  not  a  partnership  be-  into  an  agreement  with  B.  in  substance 

tween  them.    Roes  v.  Drinker,  2  Hall  as  follows :  A  was  to  furnish  a  full  sup- 

(N.  Y.),  415.    A  owning  a  mill,  agrees  ply  of  wool  for  the  factory  for  two  years ; 

with  B  to  work  it,  and  to  divide   the  and  B  was  to  manufacture  such  wool 

gross  earnings  equally.      They  are  not  into  broadcloths  and  satinets,  in  a  good 

partners.      Ambler  v.   Bradley,  6   Vt.  and  workmanlike  manner,  according  to 

119.      A  clerk  in  a  commercial   firm,  the  directions  of  A,  and  to  devote  the 

who,  in  addition  to  his  salary,  is  to  re-  entire  use  of  his  factory  to  that  purpose 

ceive  share  of  the  profits,  is  not  a  part*  for  the  term  ;  and  the  net  proceeds  of 

ner.    St.   Victor  v.  Daubert,  9  Curry's  the  cloths,  after  deducting  the  incidental 

La.  Rep.  814.     See  Many  v.  Whitney,  expenses  and  charges  of  sale,  were  to 

10  Johns.  (N.  T.)  226 ;  Loary  v.  Brooks,  be  divided,  so  that  A  should  have  fifty- 

2  M'Gord  (S.  C),  421.    In  Maryland,  a  Ave  per  cent,  and  B  forty-five  per  cent 

person  acting  as  agent  in  another's  busi-  thereof ;   and   in   the   manufacture    of 

ness,   and   receiving  a  portion  of  the  satinets    from    such    wool    A  was  to 

Srofitfl  as  his  compensation,  has  been  pay  fifty-five  per  cent  and  B  forty- 
eld  a  partner.  Taylor  v.  Terme,  8  H.  five  per  cent  of  the  cost  of  the  warp; 
&  J.  (Md.)  605.  and  the  expense  of  insurance  on  the 
In  Rice  v.  Austin,  17  Mass.  197,  work  and  cloth  was  to  be  borne  by 
where  A  advanced  his  funds  to  be  A  and  B,  in  the  same  ratio  as  their  in> 
invested  by  B  in  live  oak  in  Florida,  terest  was  in  the  final  division  of  the 
to  be  procured,  cut,  and  transported  avails  of  the  cloths ;  and  in  case  of  the 
at  the  expense  of  B,  but  on  account  destruction  of  any  work  or  cloth  by  fire, 
and  risk  of  A,  to  the  navy  yard  of  the  amount  received  of  the  insurers  was 
the  United  States,  and  for  his  servi-  to  be  divided  between  A  and  B,  accord* 
oes  and  disbursements,  B  was  to  receive  ing  to  the  loss  sustained  by  each ;  it  was 
half  the  profits,  and  A,  for  his  risk  and  held,  that  under  this  agreement,  A  and 
advances,  was  to  have  the  residue  of  the  B  were  not  partners,  either  inter  w,  or 
profits ;  it  was  held,  that  the  parties  as  to  third  persons,  and  that  B  had  no 
were  not  partners  in  the  timber,  nor  other  interest  in  the  profits,  than  a  com- 
could  third  persons  be  at  liberty  to  treat  pensation  for  his  labor  and  materials  by 
it  as  partnership  property.  On  that  oc-  a  per  centage  on  the  avails  of  the  clothe." 
casion  the  court  said,  that  it  was  not  In  Turner  v.  Bissell,  14  Pick.  (Mass.) 
true  that  all  who  participated  in  the  152,-  by  a  written  agreement,  A  agreed 
profits  are  to  be  considered  as  partners  to  furnish  B  for  one  year  with  wool  to  be 
in  respect  to  the  concern  or  adventure  worked  into  satinets,  and  B  was  to  de- 
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for,  by  the  agreement  between  Mair  and  the  captain,  the  latter  was 
interested  in  ship  and  cargo  to  the  extent  of  one-fifth^  in  respect  of 
which  Sharpe  &  Go.  could  not  have  divested  him  of  the  possession  — 

sed,  per  Lord  Ellenboroagh,  *'  One  of  the  points  which  has  been  raised 

- ' —  —    —  —  --  --      -  ■  — 

liver  to  A  all  thd  Batlnets»  which  the  press  promiBe  to  pay  this  specific  sam 
wool  would  make,  and  to  find  and  pay  at  all  events  took  away  the  objection  of 
for  warps  for  the  same ;  A  was  to  pay  that  forming  a  part  of  any  partnership 
B  for  working  the  wool,  finding  the  fund.  In  Leggett  v.  Hyde/58  N.  Ir .  272 ; 
warps,  etc. ,  forty  per  cent  on  the  sale  of  17  Am.  Rep.  244,  a  similar  qaestion 
the  satinets  ;  each  was -to  pay  half  the  arose.  In  that  case  one  Patoam  and  one 
charges ;  A  was  to  have  the  whole  direc-  Henneberger  were  partners  in  basiness, 
tion  of  the  sales,  and  if  he  should  make  ander  the  firm  name  of  A.  D.  Putnam 
sales  himself,  he  was  to  have  one  and  a  «&  Co.  In  that  year,  the  appellant  in- 
half  per  cent  upon  forty  per  cent  of  the  vested  or  deposited  with  that  firm  $1^500. 
sales.  It  was  held  that  A  and  B  were  not  This  sum  was  credited  on  its  books  to 
partners  inter  m,  or  as  to  third  persons."  Fredk.  Hyde,  the  son  of  the  appellant. 
An  agreement  to  share  the  profits  of  For  this  sum  the  appellant  was  to  share 
an  adventure  does  not,  necessarily,  con-  in  the  profits  of  the  •  business  of  the 
stitute  a  partnership.  Mumford  v.  Nic-  firm.  His  share  was  to  be  one-third, 
oil,  20  Jonns.  (N.  Y.)  171.  Where  two  and  demandable  by  him  at  the  end  of 
persons  enter  into  a  single  transaction  of  the  year.  At  the  end  of  the  year,  his 
purchase,  for  the  purpose  of  profit,  It  share  of  the  profits  was  $500.  This 
does  not  make  a  partnership,  such  as  sum  was  also  placed  to  the  credit  of 
will' confine  either  to  an  action  of  ao-  Fredk.  Hyde.  Then,  in  1870,  the  ap- 
count  against  the  other.  Galbreath  v.  pellant  loaned  to  .the  firm  for  one  year 
Moore,  2  Watts  (Penn.\  86.  See  Hard-  the  original  sum  of  $1|500  and  the  9500 
Ing  V.  Foxcroft,  6  Me.  76 ;  Thompson  v.  of  profits,  thus  making  $2,000.  In  con- 
Snow,  4  id.  264 ;  Cutler  v.  Winsor,  6  sideration  of  this  loan,  the  firm  agreed 
Pick.  (Mass.)  885.  He  who  participates  to  hire  Fredk.  Hyde  as  clerk,  at  ten  dol- 
in  the  profits  and  loss  of  a  purchase  or  lars  per  week,  for  the  year;  to  pay  the 
sale,  is  a  partner  therein.  Scott  v.  appellant  one-third  of  the  profits,  which 
Ck>lmesiiill,  7  J.  J.  Marsh.  (Ky.)  416;  were  to  be  settled  half-yearly;  and,  at 
Miller  v.  Hughes,  1  A.  K.  Marsn.  (Ky.)  the  end  of  the  year,  to  take  him  in  as  a 
181 ;  Brown  v.  Robbias,  8  N.  H.  64 ;  partner,  if  the  firm  and  he  should  feel 
Purviance  v.  M'Ointle,  6  S.  &  R.  (Penn.)  satisfied,  on  his  making  further  invest- 
250;  Winehip  V.  Bank  of  U.  S.,5Pet.  ments,  and  putting  in  more  capital. 
529 ;  Cumpston  v.  M'Nair,  1  Wend.  (N.  Though  it  is  nowhere  in  the  testimony 
T.)  457.  Two  may  be  partners,  as  to  so  stated  in  terms,  yet  it  is  fairly  to  be 
third  persons,  without  being  partners  inferred  tbat  the  $2,000  was  loaned  to  be 
with  respect  to  each  other  in  a  parties  used  in  the  business,  and  that  if,  at  the 
ular  transaction.  Gill  v.  Kuhn,  6  S.  &  end  of  the  year,  the  appellant  did  not 
R.  (Penn.)  883.  become  an  ostensible  partner,  he  was  to 
In  Elgie  v.  Webster,  2  M.  &  W.  518,  be  repaid,  out  of  the  concern,  the  $2,000, 
by  an  agreement  in  writing,  W.  agreed  but  without  interest,  strictly  as  such, 
with  E.  to  advance  him  a  sum  of  money  The  appellant  never  interfered  in  thi) 
for  the  purpose  of  manufacturing  cer-  afiairs  of  the  concern,  nor  exercised  any 
tain  inventions ;  and  it  was  agreed  that  control  in  the  business.  At  the  end  of 
if  the  inventions  should  become  of  pub-  the  first  six  months  there  were  no  profits 
lie  or  private  use,  W.  should  be  entitled  of  the  business.  The  appellant  never 
to  one-third  of  the  profits  of  the  inven-  received  any  thing  for  liis  $2,000 ;  nor 
tions ;  and  the  agreement  contained  an  any  thing  by  way  of  interest  money, 
express  promise  on  the  part  of  E.  to  re-  FoiiGBR,  J.,  in  applying  the  law  to 
pay  the  sum  of  money  advanced  by W.,  these  facts,  said:  *The  prominent  and 
it  was  held  that,  though  there  might  be  important  fticts  are.  that  he  loaned  the 
a  question  whether  a  partnership  was  firm  a  sum  of  money  to  be  employed  as 
not  created  by  this  agreement,  as  to  the  capital  in  its  business,  and  that  there- 
subsequent  profits,  and  the  sums  of  fore  he  was  entitled  to  have  and  de- 
money  agreed  to  be  afterward  advanced  mand  from  it  one-third  of  the  profits  of 
by  the  plain tifiT  for  the  purpose  of  car-  its  business  every  half-year.  In  my 
rying  out  the    inventions,  ye;t  the  ex-  judgment  there  results  from  this,  that 
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in  this  case  is — sapposing  ia  other  respects  it  was  proper  for  the 
Sharpes  to  take  possession,  whether  they  were  precladed  from  doings 
so  in  respect  of  the  captain's  interest.    And,  upon  this  point,  it  has 
been  contended  that  the  captain  was  virtually  a  partner ;   but^  on 

Putnam  and  Henneberger,  making  use  The    learned    counsel    for  the  appel. 
of  that  DMney  as  capital  in  that  busi-  lant  states  the  question  of  law  to  be 
ness,  used  it  Uiere  for  the  benefit  of  tlie  this :  Does  a  loan  of  money,  with  an 
appellant,  because  any  retam  to  him,  agreement  for  compensation  from  the 
jfor  the  loan  to  them,  must  come  from  profits  at  the  business,  per  m  constitute 
the  use  of  it.    If  not  used  so  that  profits  the  lender  a  partner  quoad  the  creditors 
were  made,  he  got  no  return.     Further  of  the  flrmt    Is  this  statement  of  it 
that   he   had  an  interest  in  the  profits,  correct  ?    Does  the  phrase  '  compensa- 
which,  while  they  were    anticipatory,  tion   from  the  profits'  fully  meet  the 
was  indefinite  as  to  amount,  but  when  case  f    Does  it  fully  present  the  fact 
they  were  realised,  was  measured  and  that  by  the  agreement  the  appellant  ob- 
specific  as  to  share.    Further  that  his  tains  an  interest  in  the  profits,  as  such, 
interest  in  them  was  in  them  as  profits ;  and  a  right  to  insist  upon  an  accounting, 
that  is,  that  he  had  a  right  on  the  lapse  and    a    division     thereof    half-yearly? 
of  every  six  montlis,  though  having  no  With  this  suppleme  nt,  the  question  for 
property  in  the  whole  capital,  to  hare  decision  is  as  stated   by  him.    I  am  not 
an  account  taken  of  the  business,  and  a  to  say  what  I  think  o  ught  to  be  the  an- 
division  made  of  the  profits  then  ap»  swer  to  it,  was  this  a  case  of  first  im- 
pearing.    Ex  parte  Hamper,  17  Ves.  403.  pression.     1  am  to  declare  what  I  ascer- 
So  it  is  said  in  Everett  v.  Goe,  5  Den.  tain  to  be  the  answer  already  given  by 
183 :  'If  he  is  to  be  paid  out  of  profits  the  law  in  this  State,  as  it  has  been  set- 
made,  then  he  has  a  direct  interest  in  tied  and  declared   by  the  authorities, 
them.      And    see    Ogden    v.    Astor,  4  The  argument  of  the  learned  counsel  is 
Sandf.  821,  8d2.    That  he  had  this  right  very  ingenious,  and  very  forcible  when 
to  an  account  and  a  division  at  other  considered  in  reference  to  what  should 
time  than  at  the  end  of  each  six  months,  be  the  proper  rule,  and  what  the  true 
if  at  any  other  time  the  exigencies  of  the  reasons  upon  which  a  rule  should  be 
concern,  as  the  dissolution  of  the  firm  founded.  Yet,  if  it  is  found  that,  by  a  long 
by  deatn  of  one  partner,  or  other  reason,  course  of  decisioijs,  or  by  long  acquies* 
required  an  account  to  be  taken.    He  oence  in,  and  adherence  to,  a  rule  some 
had  thatjintereet  in  the  profits,  as  profits,  time  ago  authoritativelv  promulgated, 
because  he  could  claim  a  share  of  them  there  has  been  established  a  principle 
specifically,  as  they  should  appear  on  of  commercial  law  upon  which  the  corn- 
each  six  months,  or  otlier  accounting  of  munity  has  acted,  it  is  the  duty  of  the 
the    business  of  the  term  then  ended,  courts  to  adhere  thereto,  leaving  it  to 
and  could  then  have  and  demand  pay-  the  law-making  power  to  find  a  remedy, 
ment  of  his  share.    By  the  terms  of  his  if  remedy  be  needed,  in  a  positive  alter- 
contract  with  the  firm,  if  it  be  upheld  ative  enactment,    in  England  this  has 
as  made,  he  was  interested  in  and  af-  been  done,  and  by  an  act  of  Parliament 
fected  by  the  results  only  of  the  year,  an  important  change  has  been  made, 
as  ascertained  at  the  end  of  each  six  28  and  29  Vict.,  ch.  8tf.     In  the  first 
months.     It  would  not  affect  him  in  the  place,  it  matters  not  that  the  defend- 
right  to  account,  though  the  business  of  ants  meant  not  to  be  partners  at  all, 
a  previous  year  had  been  disastrous.    If  and    were    not     partners    inter    eese, 
either  six  months*  business  should  yield  They  may  be  partners  as  to  third  per- 
a  profit,  he  could  insist  on  payment  to  sons  notwithstanding.  Manhattan  Brass 
him  of  one-third  thereof ;  and  could  de-  Go.  v.  Sears,  45  N.  Y.  797 ;  6  Am.  Repw 
maad   that  an  account  be  liad  of  the  177.     And  this  effect  may  result,  though 
business  of  any  six  months  to  ascertain  they  should  have  taken  pains  to  stipu- 
if  there  had  been  profit.    It  was  one-  late  among  themselves  that  they  will 
third  of  the  profits  ne  was  to  have,  and  not,  in  any  event,  hold  the   relation  of 
not  a  sum  in  general  equal  to  that  one-  partners.     Among  the  reasons  given  is 
third.     So  that  he  was  to  take  it  as  this,  whether  it  be  strong  or  weak  ;  that 
profits,  and  not  as  an  amount  due;  not  wliatever  person  shares  in  the  profits  of 
as  a  measure  of  compensation,  but  as  any  concern  shall  be  liable  to  creditors 
a  reeult  of  the  capital  and  industry,  for  losses  also,  since  he  takes  a  part  of 
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what  ground  hae  it  been  so  contended?    The  ground  is,  because  paj- 

^  ment  of  the  captain's  wages  was  to  depend,  as  to  its  amount,  upon  a 

reference  to  the  value  of  the  cargo ;  but,  according  to  that  mode  of 

argument,  every  seaman  in  a  Greenland  voyage  would  become  a  part- 

the  fund,  which  in  great  measure  ie  the  per  Walworth,  Ch.,  in  1887,  in  Cham- 

creditor'e  Becnrity  for  the  payment  of  pion  v.  Boetwick,  18  Wend.  175 ;  by  the 

the  debta  to  them.    Waug^h  v.  Carver,  Supreme  Court,  in  1841,  per  Cowen,  J., 

2  H.  Bl.  385,  citing  Grace  v.  Smith,  2  in  Coriiman  ▼.  BaUey,  1  UUl,  626 ;  and, 

Black.  908.    The  doctrine  took  its  rise  again,  in  1848,  per  Beardsley,  Ch.  J., 

in  the  deciBiona  in  these  caeee.    And  in  Ererett  v.  Coe,  5  Den.  180;  by  the 

commenting  upon  them,  the  text-writeni,  Superior  Court  of  the  city  of  Kew  York, 

who  have  preaented  most  forcible  criti-  per  Sandford,  J.,  in  Oakley  y.  Aspin- 

dsms  upon  it,  say :  '  The  principle  laid  wall,  2  Sandf.  7-^1 ;  by  the  present  Sn- 

down  by  De  Gray,  C.  J.,  in  Grace  t.  preme  Court,  in  repeated  decisions  of 

.  Smith,  has  served  as  the  foundation  of  which,  see  Catskill  Bank  y.   Gray,  14 

a  long  line  of  decisions  which  cannot  Barb.  471 ;  Hodgman  y.  Smith,  13  id. 

now  he  overruled  by  any  authority  short  802 ;    by  the    Court   of    Appeals,   per 

of  that  of  the  legi^ture  ; '  '  and  in  all  Peckham,  J.,  in  Manhattan  Brass  Co.  v. 

cases  in  which  there  is  no  incorporation,  Sears,  45  N.  Y.  797;  per  Leonard,   C. 

nor  limited  liability,  it  must  still  be  re-  in  Ontario  Bank  y.    Hennessey,  48  id. 

garded  as  binding  on  the  courts.'    Lind-  545, 552 ;  per  Gardiner,  J.,  in  Bnrckle 

ley  on  Part.,  80.     '  The  doctrine  is  com*  v.  Eekhart,  8  id.  182,  188." 

pletely     established     upon    the    very  Manhattan  Brass  Co.  y.  Sears,  45  N. 

ground    asserted  in  Grace  v.  Smith.'  T.  757.    See  Hermanns  v.  Duvigneand, 

tory  on  Part.,  g  86,  note  8.     And  so  10  La.  An.  285,  in  which  it  was  held 

Mr.  Parsons,  in  his  book  on  Partner-  that  where  a  person  who  had  invented 

ship,  quoting  Jjord  Eldon,  ex  parte  Ham-  a  patent  for  clarifying  sugar,  took  out  a 

per ;  '  But  if  he  has  a  specific  interest  in  patent  in  the  name  of  himself  and  an- 

the  profits  themselves,  as  profits,  he  is  other  person  under  an  agreement  to  sell 

a  partner ; '  and  adds,  '  undoubtedly  he  its  use  for  a  certain  sum  on  each  box  of 

is ;  every  principle  of  the  law  of  part-  sugar  clarified,  was  held  not  to  oonstl- 

nership  leads  to  this  conclusion.'    He  tute  them  commercial  partners, 

contends,  however,  that  the  specific  in-  Where  persons  are  partners  inter  se, 

terest  in  profits  whictf  is  to  make  a  per-  they  are  also  necessarily  partners  as  to 

son  a  partner  must  be  a  proprietary  in-  third  persons.    But  the  converse  of  this 

terest  in  them,  existing  before  the  di-  is  not  true— that  is,  persons  may   be 

vision  of  them  into  shiares.    See,  also,  partners  qtUHxd  third  persons  without 

8  Kent's  Comm.  25,  note  d,  where  it  is  being  partners  inier  ««.    Gill  v.  Kuhn, 

said :  '  The  test  of  partnership  is  a  com-  6  S.  &  B.  (Penn.)  888  ;  Huntingdon  v. 

munity  of  profit ;  a  specific  interest  in  Woloott,  5  Day,  (Conn.)  890. 

the  profits,  a$  profits,  in  oontradistinc-  It  is  not  necessary  in  order  to  make 

tion  to  a  stipulated  portion  of  the  profits  the  parties  partners  inter  ee  as  well  as 

as  a  compensation  for  services.'     The  to  third  persons,  that  they  should  be 

courts  of  this  State  have  sJways  ad-  jointly  interested  in  the  capital  stock 

hered  to  this  doctrine  and  appUed  or  as  well  as  in  the  profit  and  lose,  but  it 

recognized  it  in  the  cases  coming  before  is  sufficient  that  they  should  be  jointly 

them.     In   Walden    v.  Sherburne,  15  Interested  in  the  profit  and  loss  of  the 

Johns.  400,  in  1819,  Spencer,  J.,  doliv-  enterprise  or  adventure,   although  not 

ering  the  opinion  of  the  court,  says :  jointly  interested  in  the  capital  stock. 

*'  No  principle  is  better  established  than  Sims  v.  Willing,  8  S.  &  R.  (Penn.)  108 ; 

that  every  person  is  te  be  deemed  in  Purviance  v.  M'Clintle,6  S.&R(Penn.) 

partnership,  if  he  is  interested  in  the  250 ;  Miller  v.  Hughes,  1  J.  K.  Marsh, 

profits  of  a  trade,  and  if  the  advantages  (Ky.)  181 ;  Soott  v.  Colmesnil,  7  J.  J. 

which  he  derives  from  the  trade  are  Marsh,  416 ;  Brown  v.  Bobbins,  8  N.  H. 

casual  and  indefinite,  depending  on  the  04;  Winship  v.  Bank  of  U.  S.,  5  Pet. 

accidents  of  trade.'    See,  also.  Dob  v.  529 ;  Cumpston  v.  M'Nair,  1  Wend.  (N. 

Halsey,  16  Johns.  84,  in  the  same  year.  Y.)  457;  Dob  v.  Halsey,  10  Johns.  (N. 

The  principle  is  recognised  in  Chase  v.  Y.)  84. 

Barrett,  4  Paige,    148,  by  Walworth,  One  leading  feature  of  partnership, 

Ch.,  in  1888 ;  by  the  Court   of  Errors,  as  distinguishing  it  from  agency,  is  that 
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ner  in  the  fishing  conoom.  There  is  no  pretense,  therefore,  for  say- 
ing that  the  captain  was  a  partner,  because  his  wages  were  to  be 
regulated  and  paid  by  reference  to  a  calculation  on  the  profits  of  the 
adventure. 

-      -  -  -  ■ —        -        ■ —      -    -| — — r  --  -  -    -    ^ _      _  ■  __  -  , __^        __-_ ^    J 

a  partner  has  a  commaaity  of  interest  bility.  If  they  thus  carry  on  a  trade  or 
with  the  other  partners  in  the  whole,  bosiness,  though  for  the  benefit  of 
property  and  basiness  and  responaibil-  others,  they  must  do  it  upon  their  own 
ities  of  the  partnership ;  whereas  an  responsibility,  unless  tliey  act  under 
agent,  as  such,  has  no  interest  in  either,  the  direction  of  the  Court  of  Chancery. 
It  would  be  more  correct  to  say  a  com-  But  in  Barklie  v.  Scott,  4  Huds.  &  3ro. 
munity  of  interest,  either  in  both  the  83,  it  was  held  that  a  father  may 
stock  and  profits  or  only  in  the  profits,  invest  a  sum  of  money  in  a  partner- 
for  in  cases  where  partnership  has  been  ship  business  for  his  infant  son,  with- 
held to  exist,  the  whole  capital  stock  out  making  himself  liable  as  a 
embarked  in  an  adventure  has  been  partner,  provided  he  personally  derive 
contributed  by  and  is  sometimes  by  no  advantage,  and  has  not  reserved  to 
agreement  to  remain  the  exclusive  himself  the  power  of  drawing  the  prof- 
property  of  one  of  the  parties.  Part  its  or  calling  the  partners  to  account, 
owners  of  a  steamboat  are,  generally.  Where  the  executor  of  a  deceased  part- 
to  be  considered  as  tenants  in  common,  ner  voluntarily  continued  his  share  in 
and  not  as  joint  owners  or  special  part-  trade,  and  carried  on  the  business  with 
ners.  Ana  an  action  on  the  case  will  the  surviving  partners 'the  executor  be- 
lie by  one  against  the  other  to  recover  comes  a  co-partner,  and  personally  liable 
his  proportion  of  the  damages  assessed  for  the  debts  of  the  company.  Alsop  y. 
in  a  verdict  in  an  action  of  trover,  Mather,  8  Conn.  587.  If  the  administra- 
brought  by  the  owners,  for  a  tort  in  tor  of  a  deceased  partner  merely  permits 
taking  and  detaining  the  boat,  when  the  surviving  partner  to  sell  the  partner- 
the  judgment  on  the  verdict  has  been  ship  property  and  close  the  business,  in 
arrested,  in  consequence  of  one  of  the  the  usual  course  ofthe  trade,  for  the  joint 
owners  having  executed  a  release  of  benefit  of  the  surviving  partner  and  the 
damages  after  verdict.  Knox  v.  Camp-  estate  of  the  deceased,  he  will  not  be  re- 
bell,  I  Penn.  St.  366.  Thus  a  person  sponsible  to  the  creditors  of  the  estate  for 
who  was  employed  as  an  agent  m  con-  losses  incurred  thereby.  But  he  ren- 
ducting  a  foundry  for  iron  castings,  at  a  ders  himself  personally  liable  for  debts 
fixed  salary  of  $§00,  and  who  was  to  re-  contracted  by  the  surviving  partner, 
ceive  in  addition  thereto  one-third  of  Thompson  v.  Brown,  4  Johns.  (N.  Y.) 
the  profits,  if  any  were  made,  and  who  628.  If  he  put  assets  which  are  in  his 
had  nothing  to  do  with  the  losses,  hands,  and  which  had  no  connection 
and  whose  employers  were  to  find  with  the  previous  partnership,  into  the 
all  the  stock  and  he  was  to  give  hands  of  the  surviving  partner  to  trade 
his' services,  was  held  not  a  partner,  with,  he  is  answerable  for  losses  sus- 
eitheras  to  his  e&ployers  or  as  to  third  tained  thereby.  Id.  Ex  parte  Garland, 
persons.  Vanderburgh  v.  Hall,  20  10  Ves.  119 ;  Wightman  v.  Townroe,  1 
Wend.  (N.  T.)  70.  The  rules  as  to  M.  &  S.  412 ;  Barker  v.  Parker,  1  T.  R. 
partnership  liability  apply  with  full  295 ;  Barklie  v.  Scott,  1  Huds.  <&  Bro.  83. 
force,  although  the  party  is  not  per-  In  Delauney  v.  Strickland,  2  Stark, 
eonally  interested,  but  only  as  trustee,  416,  it  was  held  that  where  goods  are 
executor  or  administrator,  for  the  ordered  by  one  member  of  a  club  for 
use  and  benefit  of  others;  and  even  the  benefit  of  all,  every  member  who 
though  he  does  not  interfere,  ex-  either  concurs  in  the  order  or  subse- 
ceptln  settlinj^  the  accounts.  He  be-  quently  assents  to  it  is  liable,  although 
comes  liable,  as  personally  responsible,  the  member  who  ordered  the  goods  is 
to  the  extent  of  all  his  own  property,  also  made  the  debtor  in  the  plaintiffs  books 
in  his  person ;  and  as  he  may  be  pro-  and  the  bill  is  sent  to  him,  unless  it 
ceeded  against,  as  a  bankrupt,  though  clearly  appear  that  the  plaintiff  meant 
he  is  but  a  trustee.  But  he  places  to  give  credit  to  that  member  only, 
himself  in  that  situation  by  his  own  But  in  Flemyng  v.  Hector,  2  M.  &  W. 
choice,  judging  for  himself  whether  it  172,  where  a  club  was  formed  subject 
is  fit  and  safe  to  enter  into  that  situa-  to  the  following  among  other  rules, 
tion  and  contract  that  sort  of  responsi-  viz.:  tliat  the  entrance  fee  on  admission 
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OapiUl  against  Mrvioea. 

Sec.  49.  Again,  thoagh  an  agreement  between  A,  the  sole  owner  of 

a  lighter,  and  B,  a  lighterman,  that  B  shall  work  the  lighter,  and  that 
the  net  profits  made  by  her  shall  be  equally  divided  between  them, 
will  make  A  and  B  partners  in  the  concern,  and  therefore  B  as  well  as 

should  be  ten  guineas,  and  the  annual  come  a  member,  and  a  yearly  Bubscrip- 
subscription  five  guineas  ;   that  If  the  tion  of  five  guineas ;  so  tluit  by  the 
subscription  were  not  paid  within  a  cer-  provisions  of  the  club,  there  is  to  l>e  a 
tain  limited  period  the  defaulter  should  fund  in  hand  in  order  to  bear  the  ex- 
cease  to  be  a  member  ;  that  there  should  penses.     But  then,  again,  every  mem- 
be  a  committee  to  manage  the  aflkirs  of  ber  who  malses  use  of  the  club,  who 
the  club,  to  be  chosen  at  a  general  meet-  either  eats  or  drinks  there,  or  talies  any 
ing ;  and  that  all  members  sliould  dis-  sort  of    refreshment,  is  to  pay  ready 
cliarge  their  club  bills  daily,  tlie  stew-  money.        That      shows     again    that 
ard  being  authorized,  in  default  of  pay-  the  club  was  not  disposed,  and  not  in- 
ment  on  request,  to  refuse  to  continue  tended  to  have  any  transactions  on  cred- 
to  supply  them ;  it  was  held  that  the  it,  even  with  its  own  members ;  and  it 
members  of  the  club,  merely  as  such,  also  shows  that  care  was  taken  to  pro- 
were  not  liable  for  debts  incurred  by  vide  ready  money  to  meet  every  ex- 
the  committee  for  worlL  done  or  goods  pense,  so  that  if  a  party  or  a  gentleman 
supplied  for  th^  use  of  the  club ;  for  of  the  club  were  to  order  any  particu- 
tliat   the   committee  had    no    author-  lar  thing  that  the  club  did  not  contain, 
ity   to   pledge   the   personal  credit   of  he  is  to  pay  for  it  instanter ;  so  that  no 
the  members.    Lord   Abinobr,  G.  6.,  occasion  was  expected  to  be  necessary 
said  :    "  It    appears    to   me  that   this  for  the  committee's  pledging  the  credit 
case    must    stand    upon    the    ground  of  the  club  or  even  their  own.      Under 
on  which  the  defendant  put  it,  as  a  these   circumstances,  as  the    rules    of 
case  between  principal  and  agent ;  and  the  club,  which  are  in  writing,  must  be 
I  am  the  more  inclined  to  look  at  it  In  taken  to  form  the  constitution  of  the 
that  lifi^ht,  by  an  observation  made  by  club,  and  are  to  be  construed  as  matters 
Mr.    Piatt,  in  the    course   of    the    ar-  of  law,  I  do  not  see  what  there  was  to 
gumeiit  yesterday,  on   the  subject  of  go  to  the  jury."   And  in  reference  to  the 
bills  of  exchange.      I  apprehend  that  liability  of  tne  committee  :    *'  It  is  very 
one  of  the  members  of  this  club  could  well  known  that  in  many  of  those  ru- 
DOt  bind  another  by  accepting  a  bill  of  cent  establishments  great  expense  has 
exchange,  acting  as  a  committee-man,  been  incurred  by  building,  and  though 
even  where  there  might  be  an  apparent  the  committee  may  have  signed  con- 
necessity  to  accept,  as  in  the  case  of  a  tracts  for  the  building,  yet  it  has  always 
purchaser  of  a  pipe  of  wine  ;  the  party  been  done  after  a  general  meeting,  and 
might  draw  a  bill,  but  I  do  not  think  he  the  sense  of  the  whole  club  has  bften 
could  accept  the  bill  to  bind  the  mem-  taken  upon  it ;  for  you  cannot  suppose 
bers  of   the  club.     It  is.   therefore,  a  they  would  pledge  their  own  credit  to 
question  here  how  far  tlie  committee,  pay  the  builder's  bill.  So  in  these  cases, 
who  are  to  conduct  the  affairs  of   the  if  the  subscriptions  of   the  club  were 
club  as  agents,  are  authorized  to  enter  not  sufficient  to  enable  the  committee 
into  such  contracts  as  that  upon  which  to  furnish  the  provisions, —  if  they  were 
the  plaintiffs  now  seek  to  bind  the  mem-  run   out, —  it  appears  to  me   that  the 
bers  of  the  club  at  large  ;  and  that  de-  committee  ought   to    have  called    the 
pends  on  the  constituUon  of  the  club,  club  together,  and  asked  for  a  further 
which  is  to  be  found  in  its  own  rules  ;  subscription,  and  have  said,  '  It  was  not 
and  upon  two  of  the  cases,  those  that  were  the  intention  of  the  club  that  we  should 
tried  before  meat  Guildford,  looking  at  make  ourselves  liable  —  the   intention 
these  general  rules,  it  certainly  does  of  the    club    was    to    supplv  us  with 
strike  me  that  it  is  impossible  to  inter-  money  before  hand ' —  that   is  what  the 
pret  them  so  as  to  give  the  committee  committee  ought  to  have  done/*  Bissett 
the  power  of  dealing  on  credit,  even  on  ^Partnership,  pp.  d-39. 
for  the  purposes  of   the  club.    It  ap-        The  result  of  all  the  cases  is  that  a 
pears  by  the  rules,  that  every  member  community  of    interest  in    the   profiti 
is  to  pay  his  subscription  of  ten  guineas  must  exist.    Pratt  v.  Langdon,  07  Mass. 
as  entrance  money,  before  he  can  be-  97 ;  Duryea  v.  Burt,  28  Gal.  567  ;  Dwin 
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A  will  be  liable  for  the  repairs  of  the  lighter;  yet,  an  agreement  be- 
tween the  same  persons,  that  B,  in  consideration  of  working  the 

el  V.  Stone,  80  Me.  484;  Braley  v.  God-  trill  v.  Vanderzee,  21  Vt.  614;  Wright 
dard,  48  id.  118;  Banclior  v.  Celley,  38  ▼.  Powell,  8  Ala.  561 ;  Ripley  y.  Evans, 
id.  555  ;  and  that,  when  the  interest  is  22  Mo.  158 ;  Brennen  v.  House,41  Penn. 
only  as  a  measure  of  compensation  for  St.  88 ;  In  re  Warren  Davies  (U.  S.  C. 
services  rendered  or  benefits  con-  C),  820  ;  Irvin  v.  Conklin,  86  Barb.  (N. 
f erred,  no  partnership  exists.  Goode  Y.)  66  ;  Markham  v.  Jones  7  B.  Monr. 
y.  McCartney,  10  Tex.  198 ;  Nor-  (Ky.)  457 ;  Buckingham  ▼.  Burgess,  8 
ment  v.  Hull,  1  Humph.  (Tenn.)  820;  McLean  (U.  S.)  864 ;  Conklin  v.  Barton, 
Baxter  v.  Rodman,  8  Pick.  (Mass.)  485 ;  48  Barb.  (N.  Y.)  440 ;  Smith  y.  Smith, 
Ogden  V.  A.stor,  4  Sandf.  (N.  Y.)  811;  28  N.  H.  252  ;  Wilson  y.  Wallace,  8  S. 
Bendell  y.  Hittrick,  45  How.  (N.  Y.)  198;  &  R.  (Penn.)  58 ;  Palmer  v.  Stephens,  1 
Ross  V.  Drinker,  2  Hall  (X.  Y.),  415;  Den.  (N.Y.)402;  McBrlde  v. Protection 
Allen  y.  Dunn,  15  Me.  292;  Fa  wee  tt  v.  Ins.  Co.,  22  Conn.  248;  Whitney  v. 
Osborn,  82  111.  411 ;  Burckle  y.  Eckhart,  Ferris,  10  Johns.  (N.  Y.)  66  ;  Barnett  y. 
1  Den.  (N.  Y.)  887 ;  Brock  way  v.  Bur-  Smith  17  111.  565  ;  McPherson  y.  Rath- 
nap,  16  Barb.  (N.  Y.)  309;  Dunham  y.  bone,  7  Wend.  (N.  Y.),  216;  Taylor  y. 
Rogers,  1  Penn.  St.  255;  McArthur  y.  Henderson,  17  S.  &  R.  (Penn.)  453; 
Ladd,  6  Ohio,  514 ;  Chaffraix  y.  Price,  Jennings  y.  E^stes,  16  Me.  823 ;  Ander- 
29  La.  An.  176;  Miller  y.  Chandler,  son  v.  Levan,  1  Watts  0.&  8.  (Penn.)83; 
id.  88 :  Prouty  y.  Smith,  51  N.  Y.  594 ;  Thornton  y.  Kerr,  6  Ala.,  828 ;  Mors- 
Stoallings  y.  Baker,  15  Mo. 481;  Emmons  hon  y.  'Hobensack,  2  N.  J.  872 ;  Chid- 
y.  Westfield  Bank,  97  Mass.  280;  Bowman  ney  y .  Porter,  21  Penn.'St.  890 ;  Tuttle 
V.  Bailey,  10  Vt.  170.  y.  Cooper,  5  Pick.  (Mass,)  414 ;  Gill  y. 

Kuhn,  6  S.  &  R.  (Penn.)  888 ;  Bowie  v. 

Person  liable  as   partner  toTu)   holds  Maddox,  29  Ga.  285 ;  Crozier  y.  Kirker, 

himself  out  as  such  or  permUs  others  to  4  Tex.  252 ;   Fisher  y.  Bowles,  20  111. 

do  so,  —  But  where  a  person  holds  him-  396;  Gumbel   y.   Abrams,  20  La.   An. 

self  out  as  a  partner,  or  permits  others  568 ;  Sherrod  y.  Langdon.  21  Iowa,  518 ; 

to  do  so,  he  may  be  charged  as  a  partner  Craige  y.  Warren,  8  Phil.  (Penn.)  298; 

by  those  who  have  dealt  with  the  firm  Furber    y.  Carter,  11  Humph.  (Tenn.) 

upon  the  faith  of  his  credit,  in  ignor-  271 ;   Kellogg  y.  Griswold  12  Vt.  291 ; 

ance  of  the  facts,  although  not  so  in  fact,  Stanchfield  4  Greene  (Iowa),  28 ;  and  this 

Buckingham    y.    Burgess,    8    McLean  is  so,  although  such  person's  name  does 

(jj.  S.),  364;  Conklin  y.  Barton,  48  Barb,  not  appear  in  the  firm.     Bank  of  Roch- 

(N.  Y.)  440;  Freeman  y.  Bloomfield,  48  ester  v.  Monteath,  1   Den.  (N.  Y.)  402 ; 

Mo.  891 ;  Wood  y.  Pennell,  51  Me.  52  ;  Ex  parte  Bolithio  1  Buck  100;  Palmer  y. 

Irwin  y.  Conklin,  36  Barb.  (N,  Y.)  64 ;  Stevens,  ante  ;  Baring  v.  Crafts,  9  Met. 

Steams  y.   Hayen.  14  Vt.  540;  Hazard  (Mass.)  892;  Bigelow  y.  Elliott,  1  Cliff, 

v.  Hazard,  1  Story  (U.  S.  C.  0.).  871;  (U  S.  C.  C.)28;  but  in  such  cases,  and 

Bryant  v.  Weston,  16  Me.  261 ;  Widde-  indeed  in  all  cases  where  the  liability 

field  y.  Widdefield,  2  Binn.  (Penn.) 245 ;  depends  upon  the  doctrine  of  estoppel, 

Anderson  v.  Levan,  1  W.  &  S.  (Penn.)  the    burden    of    establishing    liability 

334;  Carrier  y.8illoway,l  Allen  (Mass),  rests   upon    the    plaintiff;    Mercantile 

19 ;  Drennen  y.  House,«41  Penn.  St.  30  ;  Bank  y.  CJox,  38  Me.  500 ;    and  where 

King  y.  Ham,  4  Mo.  275  :  Field  v.  Ten-  the  words  "  k  Co."  are  used,  as  "  John 

ney,  47  N.  H.  513 ;  Dixon  v.  Hood,  7  Mo.  Smith  &  Co.,"  while  the  words  import  a 

414;  Gilbert  y.  Whidden,  20  Me.  867;  partnership,  yet  the   burden  of  estab- 

Fall  River  Whaling  Co.  y.  Borden,  10  lishinff  that  fact,  as  well  as  who  are  in- 

Cnsh.  (Mass.)  458  ;   Bryden  y.  Taylor,  2  tended  under  the  head  of  "&  Co.,"  is 

H.  &  J.  (Md.)  896;  Welshy.  Speakman,  upon  the  plaintiff.    Cliarman  v.  Hen- 

8  W.  &  S.  (Penn.)  257.  shaw,  15  Gray  (Mass.),  293.     But  there 

A  person  who  holds  himself  out  as  a  must  be  a  holding  out    by  the  person 

partner,  or  permits  others  to  do  so,  is  sought  to  be  charged,  or  by  others  with 

liable  as  such  to  third  persons  who  have  his  knowledge  and  assent,  express   or 

given  credit  to  the  firm  upon  the  faith  implied.     Mere  general  reputation  that 

of  his  connection  with  it,  or  who  knew  he  is  a  partner  is  not  sufficient.    Sin- 

of  such  holding  out.  Matthews  v.  Fitch,  clair  v.   Wood,  3  Cal.    98;    Brown  y. 

25  Vt.  537;  Stearns  v.  Haven,  17  id.  546;  Crandall,  11  Conn.  92  ;  Earl  v.  Hurd,  5 

Caseo  Bank  y.  Hills,  16  Me.  155 ;    Cot-  Blackf.  (Ind.)  248 ;    Grafton  Bank    y. 
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lighter,  shall  have  half  her  gross  earnings,  does  not  constitute  a  part- 
nership between  A  and  B,  being  only  a  mode  of  paying  B  for  his 


Moore,  13  N.  H.  99 ;  McGuire  y.  O'Hal-  the  general  doctrine  in  this  country, 
laran.  Hill  &  D.  Supp.  (N.  Y.)  85 ;  Ingle-  See  Leggett  v.  Hyde,  68  N.  Y.  972  ;  Ma- 
bright  T.  Hammond,  19  Ohio  887  ;  Scott  son  v.  Partridge,  66  N.  Y.  688  ;  Pratt  v. 
y.  Blood,  16  M.  £.  192 ;  Hallidaj  y.  Langdon,  12  Allen  (Mass.),  546. 
M'Dougal.  20  Wend.  (N.  Y.)  81  ;  Lock- 
ridge  y.  Wilson,?  Mo.  560 ;  Carter  y.  Perstms  may  bee&me  partnen  ogainH 
DouglaBB,  2  Ala.  499 ;  Smith  y.  Griffith  their  intention, — Although  the  buBinesa 
3  Hill  (N.  Y.)  883  :  Joseph  y.  Fisher,  4  be  carried  on  in  the  name  of  one  of  the 
111.  (3  Scam.)  137 ;  Carlton  y.  Ludlow  parties  alone,  and  neither  suppose  that 
Woolen  Mills,  27  Vt.  496.  But  see  they  are  partners,  and  although  they  did 
Halliday  y.  McDougall,  22  Wend.  264.  not  intend  to  become  partners,  and,  as 
The  liability  in  such  cases  is  predi*  between  themselyes  were  not  partners, 
cated  upon  the  doctrine  of  estoppel,  yet  the  law  may  hold  them  liable  as 
and  in  order  to  charge  a  person  upon  partners  to  third  parties  upon  an  agree- 
that  ground  it  is  not  enough  to  show  ment  to  share  profits.  Thus,  where 
that  he  was  represented  by  others  to  be  money  is  loaned  by  one  party  to  another 
a  partner,  or  tliat  his  name  appeared  in  at  an  interest  of  six  per  cent,  but  in 
the  firm;  it  must  be  shown  that  he  case  the  debtor's  business  succeeds  he  is 
knew  that  he  was  being  held  out  as  a  to  pay  twenty-fiye  per  cent,  such  con- 
partner,  and  assented  thereto,  or  facts  tract  makes  the  debtor  and  creditor 
from  which  it  can  fairly  he  implied,  partners  as  to  third  persons,  although 
Buckingham  y.' Burgess,  8  McLean  (U.  the  parties  did  not  intend  a  partnership. 
S.)  364  ;  Conklln  y.  Barton,  48  Barb.  The  borrower  confessed  a  judfipoient  in 
(N.  Y.)  440 ;  and  also  that  the  plaintiff  fayor  of  the  lender,  upon  which  an  ez- 
knew  of  such  holding  out  before  or  at  ecution  was  issued  and  leyied.  Held, 
the  time  credit  was  giyen.  Wright  y.  such  an  execution  must  be  postponed  to 
Powell,  8  Ala.  661 ;  Edmundson  y.  a  judgment  and  execution  against  the 
Thompson,  7  H.  &  N.  1027  and  it  is  borrowing  partner  for  a  partnership 
purely  a  question  for  the  jury  whether  debt.  Sheridan  y.  Medara,  9  N.  J.  Eq. 
there  was  such  a  holding  out  as  estops  475.  See,  also,  Bromley  y.  Elliott,  88 
the  person  from  denying  the  partner-  N.  H.  304;  Weayer  y.  Tap8cott,9Leigh, 
ship;  Ward  y.  Duke  of  Ar^yle,6  M.  &  (Va.),  424;  Whitney  y.  Luddington,  17 
G.,  928  and  they  may  infer  it  from  the  Wis.  141,  particularly  as  to  creditors; 
person's  conduct.  Lake  y.  Duke  of  Ar-  Walden  y.  Sherburne,  15  Johns.  (N.  Y.) 
gyle,  6  Q.  B.  477.  422  ;  Sauffley  y.  Howard,  7  Dana  (Ky.), 

368  ;  Edwards  y.  Tracy,  62  Penn.  St. 
Sulhpdrtners,  liable  as  partnert,— The  881  ;  Wright  y.  Dayidson,  13  Minn.  449; 
proposition  of  the  author,  adyaaced  in  Wood  y.  Valletta,  7  Ohio  St.  178 ; 
section  27,  is  not  a  correct  statement  of  Noyes  y .  Cushman,  27  Vt.  896  ;  Catakill 
the  law  as  held  in  this  country,  and  has  Bank  y.  Gray,  14  Barb.  (N.  Y.)  477; 
l>een  questioned  and  denied  by  our  Mayett  y.  Merrie,  6  B.  Monr.  (Ky.)  171 ; 
courts.  Thus  in  Fitch  y.  Harrington,  Leggett  y.  Hyde,  58  N.  Y.  272 ;  Manhat- 
13  Gray  (Mass.),  472,  AVhittemore,  Har-  tan  Brass  Co,  y.  Sears,  45  N.  Y.  797. 
rington  &  Co.  did  business  as  partners  When  a  person  is  sought  to  be 
for  about  three  months,  when  they  charged  as  a  partner  upon  the  ground 
failed.  It  was  alleged  that  the  share  that  he  owns  the  premises  upon  or  in 
standing  in  the  name  of  Leonard  Har-  which  the  business  is  conducted  or  that 
rington  l>elonged  to  Samuel  P.  Harring-  he  has  acted  or  represented  himself  as 
ton.  The  court  below  charged  that,  if  a  partner,  it  is  competent  for  him  to  re- 
there  was  only  a  sub-partnership  be-  but  the  presumptions  arising*  from  the 
tween  Leonard  and  S.  r.^  by  which  S.  facts  by  proof  that  he  was  not  a  part- 
P.  was  to  haye  a  share  of  Leonard's  ner  in  fact,  and  that  he  neyer  acted  or 
profits  in  the  firm,  that  alone  would  not  held  himself  out  as  being  such.  Tracy 
make  S.  P.  liable  to  third  persons.  This  y.  McManus,  38  N.  Y.  257.  Sutements 
ruling,  howeyer,  was  reyersed  upon  ap-  made  by  third  persons  are  no  eyidence 
p€ial,  the  court  holding  that  sub-part-  against  him  until  he  and  they  are  shown 
ners,  or  persons  receiyin^  a  share  of  one  to  haye  been  connected  in  some  way 
partner's  profits  in  the  firm  may  be  lla-  with  each  other ;  and  it  is  obyiously 
ble  as  a  partner,  and  such  seems  to  be  reasoning  in  a  circle  to  infer  a  partner- 
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laborJ  So,  where  A  had  parchased  some  bullocks,  and  had  put  them 
to  depasture  on  the  lands  of  B,  and  it  was  agreed  '^  that  the  profits  to 
be  made  upon  the  resale  (after  they  had  been  fatted  upon  B's  land), 
above  £20,  at  which  A  had  valued  them,  should  be  equally  divided 
between  liim  and  B,"  it  was  ruled  that  this  agreement  did  not  make 
A  and  B  partners,  but  merely  fixed  the  mode  of  paying  B  for  the 
pasture.  And  this  opinion  was  confirmed  by  the  court  of  King's 
Bench.' 

"Upon  the  same  principles,  it  seems  to  have  been  held,  that  the 
manager  of  the  Glasgow  Glass  Work  Company,  enjoying  an  annual 
stipend,  and  also,  by  way  of  further  remuneration,  a  share  of  the 
profits,  calculated  according  to  a  proportion  of  capital  and  stock,  not 
advanced  by  him,  but  assigned  by  way  of  nominal  interest,  was  not  a 
partner  as  between  himself  and  the  members  of  the  company.*     On 


ship  from  anr  acts  of  theirs,  uniess  .tree  shall  receive  from  Meesre.  H.&  Co., 
tliOM  acts  can  be  imputed  to  him  for  no  for  his  remuneration,  the  sum  of  £1.000; 
other  reaeon  than  theU  he  and  they  are  and  if  this  mission  shall  occupy  Mr.  C. 
parttien.  Grant  v.  Jackson,  Peake,  268;  more  than  a  twelvemonth  from  the  date 
McFayden  v.  Harrington,  67  N.  C.  29  ;  of  his  leaving  London,  he  shall  receive 
nor  can  the  admissions  of  a  part  of  those  at  the  rate  of  £1,000  per  annum  from 
sought  to  be  charged  be  used  against  the  said  date.  Mr.  G.  shall  farther  re- 
others.  Drennen  v.  House,  41  Penn.  St.  ceive  one-fifth  share  of  the  clear  profits 
80  ;  Carrier  v.  SiUowajr,!  Allen  (Mass.),  vrhich  Messrs.  H.  &  Co.  may  make  by 
19  ;  but  tlie  aepartUe  admiemone  of  each  such  contracts,  or  by  forming  the  asso- 
ie  competent  to  establish  a  partnerAip  be-  elation  to  be  founded  on  the  contracts 
tteeen  them.  Field  v.  Tenney,  47  N.  H.  to  be  entered  into  by  him."  The  Court 
510 ;  Bry  v.  Watson,  16  Me.  261.  of  Common  Pleas  declined  to  determine 

*  Dry  V.  Boswell,  1  Oimp.  880.  the  case  on    the  point  of  partnership, 

*  Wish  V.  Small,  1  Camp.  881.  See  holding  that  the  plaintiffs  had  a  clear 
Gibbons  v.  Wilcox,  2  Stark.  4S.  The  right  to  recover,  arising  from  the  ample 
same  view  of  the  situation  of  an  agent,  powers  given  to  Crabtree  by  the  power 
as  contrasted  with  an  actual  partner,  of  attorney.  Two  of  the  judges,  how- 
appears  to  have  occurred  to  the  Court  ever,  inclined  to  the  opinion  that  this 
of  Common  Pleas,  in  Withington  v.  was  not  a  partnership;  and  Best,  C.  J., 
Herring,  8  Moore  &  Payne,  80.  There  said,  that  at  tlie  trial  he  thought  it  was 
Crabtree  was  appointed  agent  for  not  a  case  of  partnership,  but  that  it 
Messrs.  H.  &  Co.,  for  the  purpose  of  ranged  within  that  class  of  cases  iu 
entering  into  contracts  for  the  working  which  a  servant  or  agent  receiving  a 
of  mines  in  Peru.  Before  his  depart-  certain  percentage  upon  the  profits,  had 
are  from  London,  an  agreement  was  been  decided  not  to  create  a  partner- 
signed  by  him  and  Messrs.  H.  &  Co.,  ship.  That  it  was  not  necessary  then 
and  he  was  likewise  furnished  with  a  to  consider  whether  or  not  the  view  he 
letter  of  instructions,  a  letter  of  credit,  had  taken  at  the  trial  was  correct,  but 
and  a  power  of  attorney,  with  which  he  he  inclined  to  the  opinion  that  it  was. 
proceeded  to  Lima.  At  Lima,  he  drew  'Oeddes  v.  Wallace,  2  Bligh,  270. 
biUs  upon  Messrs.  H.  &  Co.,  payable  to 

the  plaintiffs'  order.     An  action  having  Participation  in  profits,  as   profits  : 

been  brought  by  the  plaintiffs  against  distineiion  between,  and  as  measure  of 

H.  &  Co.,  on  the  bills,  and  for  money  compensation, —  A  person  who  partici- 

had  and    received,  one    question  was,  pates  in  profits  as  such,  and  as  a  result 

whether  the  defendants  were  liable  on  of  a  common  venture,  if  not  a  partner 

the  ground  of  Crabtree  being  a  partner  in  fact,  may  nevertheless  be  a  quasi 

with  H.  &  Co.  under  the  agreement,  part  partner  as  to  third  persons.     Edwards 

of  which  was  as  follows  :--''Mr.  Crab-  v.  Tracey,  62  Penn.  St  864 ;  Ditchie  v. 
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the  other  hand,  where  A^  a  merchant  and  insurance  broker,  agreed  to 
pay  B  a  certain  salary  for  superintending  his  mercantile  concerns,  and 

. . ■                                                                                                                                                                                                                                                                     '                                                                    .              I                          .                 -  I                                ■        I        I                                              ,       ,     I                                          Ml      .1   ...                 I          I                       ^ 

Becker,  6  Pbila.  (Penn.)  170 ;  Manhat-  trade  or  basiness,  tUey  become  liable  as 
tan  Braes  Co.  v.  Sears,  45  N.  Y.  797 ;  6  partners  to  third  persons,  although,  in 
Am.  Bep.  177 ;  Parker  v.  Fergus,  48  111.  fact,  no  partnership  was  contemplated 
437  ;  Chapline  ▼.  Conant,  8  W.  Va.  607 ;  by  the  parties  themselves.  In  such  a 
Dalton  City  Co.  v.  Hawes,  37  Qa.  115  ;  case  each  party  has  an  interest  or  prop^ 
Wright  V.  Davidson,  18  Minn.  449;  erty  in  the  profits  as  profits,  and  is  en- 
Jones  V.  McMicliael,  12  Rich  (S.  C),  176 ;  titled  to  an  account  for  the  same. 
Fitch  V.  Harrington,  13  Gray  (Mass.).  Waugh  v.  Carver,  2  H.  B1.235  ;  Smith's 
468,  although  he  does  not  stipulate  to  Leading  Cases,  vol.  1,  part  2,  and  note, 
bear  any  portion  of  the  losses.  Strader  1175  ;  Smith  v.  Watson,  2  B.  &  C.  407 ; 
V.White,  2  Neb.  848.  But  if  his  in-  Ex  parte  Rowlandson,  1  Rose,  91 ;  Green 
terest  is  merely  by  way  of  commission,  v.  Busley,  2  Bing.  N.  C.  110;  Ex  parte 
or  as  a  measure  of  compensation  for  Langdale,  18  Vesey,  200  ;  Hazard  v. 
services  rendered  ;  Edwards  v.  Tracey,  Hazard,  1  Story  (U.  &),  871." 
62  Penn.  St.  874;  Lewis  v.  Greider,  51  "Actual  participation  in  the  profits, 
N.  Y.  231;  as  where  one  engages  an-  as  principals,"  said  Clifford,  J.,  'Mn 
other  to  serve  him  in  a  certain  business,  general,  creates  a  partnership  as  be- 
and,  as  compensation  therefor,  the  per-  tween  the  participant  and  third  persons, 
son  for  whom  the  services  are  rendered  whatever  may  have  been  the  real  rela- 
agrees  to  give  him  a  sum  equal  to  one-  tion  of  the  former  to  the  firm  ;  but  the 
half  the  profits ;  Brockway  v.  Bumap,  rule  has  no  application  to  a  case  of 
16  Barb.(N.  Y.)  809 ;  Regina  v.  Wortley,  mere  service  or  special  agency,  where 
15  Jur.  li87.  But  contra,  see  Katsch  v.  the  employee  has  no  power  in  the  firm, 
Schenck,  13  Jur.668;  Mason  V.  Hackett,  and  no  such  interest  in  the  profits  as 
4  Nev.  420 ;  Reed  v.  Murphy,  2  Greene  will  enable  him  to  go  into  a  court  of 
(Iowa),  574;  Price  v.  Alexander,  id.  equity  to  enforce  a  lien  for  the  same  or 
427  ;  Kerr  v.  Potter,  6  Gill  (Md.),  404 ;  to  compel  an  account.  Unless  such 
Ogden  V.  Astor,  4  Sandf.  (N.  Y.)  811,  employee  is  in  some  way  Interested  in 
or  for  money  loaned,  the  person  ren-  the  profits  of  the  business,  as  principal, 
dering  the  service  or  lending  the  money  he  cannot  be  regarded  as  falling  witnin 
is  not  a  partner  in  any  sense,  unless  he  the  general  rule,  because,  when  not  so 
has  held  himself  out  as  such  or  know-  interested,  his  condition  is  not  different 
ingly  permitted  others  to  hold  him  out  from  that  of  an  ordinary  creditor." 
as  a  partner,  or  so  conducted  in  refer-  Berthold  v.  Goldsmith,  24  How.  (U.  S.) 
ence  to  the  business  as  to  warrant  third  536.  Partnership  may  be  defined  to  be 
persons  in  dealing  with  th<)  principal  a  joint  interest  in  the  net  profits  of  an 
upon  the  faith  of  his  credit.  Pierson  adventure  or  business,  or  in  the  profits 
V.  Steinmeyer,  4  Rich.  (S.  C.)  809.  as  affected  by  the  losses.  But  even 
In  Rowland  v.  Long,  45  Md.  489,  two  though  persons  are  so  associated  in 
persous  entered  into  an  agreement  to  business  that  as  to  third  persons,  they 
carry  on  business  for  their  mutual  pro-  might  be  liable  as  partners,  yet  if  a  per- 
fit  and  advantage,  the  one  to  furnish  son  dealing  with  them  knows  the  extent 
capital  and  the  other  to  perform  the  of  their  relation  he  cannot  charge  them 
labor,  and  it  was  held  that  they  were  as  partners.  Thus,  A  and  B  were  two 
partners  as  to  third  persons,  although  accredited  agents  of  the  New  England 
they  were  not  partners  inter  se.  Rob-  Protective  Union,  A  for  the  making  of 
inson,  J.,  in  delivering  the  opinion  of  purchases,  and  B  for  the  selling  of 
the  court,  said  :  "  Whatever  conflict  produce.  By  the  rules  of  the  associa- 
there  may  be  in  the  decided  cases  as  to  tion,  all  purchases  were  required  to  be 
what  are  the  elements  necessary  to  con-  for  cash,  and  not  on  credit,  and  this  rule 
stitute  a  partnership,  and  however  dif-  was  known  to  both  plaintiffs  and  de- 
ficult  it  may  be  to  lay  down  definite  fondants.  A  purchased  from  the  plain- 
rules  as  applicable  to  all  cases,  it  is  tiffs  goods  to  the  value  of  $9,000  on 
well  settled,  we  think,  that  where  two  credit,  but  without  the  knowledge  of  B. 
persons  agree  to  carry  on  a  trade  for  It  was  held,  that  no  partnership  existed 
their  mutual  benefit,  one  to  furnish  between  A  and  B,  by  which  the  latter 
money  and  the  other  to  perform  certain  could  be  compelled  to  pay  the  debts 
labor  and  services,  and  each  to  share  incurred  by  the  former  for  the  purchase 
the  profits  to  be  derived  from    such  of  goods  on  credit  without  B'b  know* 
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also  agreed  'Ho  allow  Mr.  B.  one  half  of  the  profit  arising  from  my 
account  of  insurances  from  the  commencement  of  the  said  accoaut 

ledge,  in  violation  of  the  express  terms  as  manager  should  be  irrevocable  dur- 

of  the  partnership,  known  to  the  plain-  ing  the  continuance  of  the  license,  and 

tiffs,  and  in  the  absence  of  any  fraud  or  that  nothing  therein  contained  should 

deception  practiced  upon  them.      Chap-  extend  to  constitute  a  partnership  ;  it 

man  v.  Devereux,  82  Vt.  616.  was  held,  there   being  an   absence  of 

In  Smith  v.  Uollister,  82  Vt.  603,  the  every  incident   of  partnership   except 

defendant's  evidence    tended  to  show  that  of  sharing  in  the  profits,  that  that 

that  B  and  W  were  not  memliers  of  an  circumstance  alone  did   not  constitute 

association.     Evidence  tending  to  show  the  indenture  a  contract  of  partnership, 

that  they  were  members  was  introduced  but  that  it  amounted  only  to  a  contract 

by  the  plaintiffs.     It  was  held,  that  it  of  hiring  and  service.    The  plaintiff  be- 

waa  properly  submitted  tothe  iuTv,a8a  ing  dismissed  bv  the  defendants  from 

matter  of  fact,  to  determine  whether  or  their  service,  filed   his  bill  for  an  in- 

AOt  they  were  members,  and  that,  in  junction  to  restrain  the  defendants  from 

determining  the  question,  their  intent  excluding  him  from  the  management ; 

and  understanding  in  relation  thereto,  it  was  held,  discharging  the  ini unction 

at  the  time  they  were  alleged  to  have  which  had  been  granted  by  the  Vice* 

become  members,  as  gathered  from  the  Chancellor,  that  the  contract,  being  of 

evidence,  was  a  material  consideration  hiring  and  service,  was  one  of  which 

for  the  jury.    In  Bryant  v.  Wandell,  specific  performance  could  not  be  en- 

2  Exch.  479,  under  an  agreement  be-  forced. 

tween  the  plaintiff  and  the  defendants.  The  statement  that  the  interest  in  the 
that  one  C  D  should  be  employed  by  profits  of  a  business,  essential  to  consti- 
the  '*  said  parties  hereto  "  for  a  certain  tute  a  partnership,  must  be  an  interest 
time,  and  the  plaintiff  should  be  em-  in  them  as  profits^  is  a  loose  and  indefi- 
ployitd  for  a  certain  time  also;  and  site  statement  of  \he  rule.  The  rule 
"  that  the  said  parties  hereto"  should  really  is,  that  there  must  be  a  specific, 
be  allowed  to  have  the  use  of  certain  proprietary  interest  in  them,  existing 
property  for  a  certain  period,  and  that,  as  a  right,  as  well  before  as  after  a  di- 
at  the  expiration  of  the  agreement,  vision.  An  interest  that,  although  not 
the  property  should  be  given  up  to  existing  in  a  proprietary  sense  in  the 
the  plaintiff;  it  was  held  that  the  capital  from  which  it  arises,  never- 
words  the  "  said  parties  hereto  "  meant  theless  gives  to  the  party  receiving  them 
the  defendants  only,  and  therefore  that  a  right  of  control  over  the  capital  for 
the  plaintiff  was  not  a  partner  with  the  the  purposes  for  which  it  is  employed 
defendants  in  the  goods.  'In  Stocker  to  make  profit,  and  not  as  a  mere  meas- 
V.  Brocklebank,  15  Jur.  591,  by  in-  ure  of  compensation  for  services  ren- 
denture  betwten  the  plantiff  of  the  dered.  The  real  test  was  well  expressed 
one  part  and  the  defendants,  who  in  Chapline  v.  Conant,  3  W.  Va.  507,  in 
were  partners  in  a  certain  manufacture  which  it  was  held  that  the  true  test  to  de- 
of  which  the  plaintiff  had  been  the  termine  whether  a  participation  in  prof- 
patentee,  of  the  other  part,  it  was  stip-  its  constitutes  a  partnersuip  is,  whether 
ulated  that  the  plaintiff  should  have  the  he  acquired  any  property  in,  or  control 
conduct  and  management  of  the  busi-  over,  or  speciflo  lien  upon  the  profits  of 
nesB,  and  that  the  remuneration  which  th^  enterprise,  lehUe  they  remained  unas- 
he  should  receive  in  respect  of  his  serv-  eertaified  and  undivided  in  preference 
ices  should  be  such  a  sum  of  money  as  to  other  creditors  t  If  he  did,  he  is  lia- 
would  be  equal  to  £40  per  cent  upon  ble  quoad^  otherwise  he  ii^not.  What- 
the  net  profits ;  that  a  reduced  amount  ever  may  be  the  rule  as  to  the  liability 
should  be  paid  to  his  executors,  in  the  of  persons  participating  in  profits,  to 
event  of  his  death,  until  the  expiration  third  persons,  it  is  uniformly  held  that 
of  the  license  ;  that  the  plaintiff  might  the  profits,  as  profits,  must  be  shared  in 
purchase  the  business  on  certain  terms ;  or  no  liability  exists.  If  the  share  of 
that  the  defendants  might  determine  pro^tB  is  merely  as  a  measure  of  eompen- 
the  plaintiffs  engagement  as  manager  sation,  and  as  indicative  of  a  sum  which 
if  he  should  not  in  every  respect  per-  is  to  l>e  paid  for  the  services,  when  as- 
form  the  covenants  contained  in  the  in-  certained,  and  does  not  entitle  the  party 
denture,  but  that  so  long  as  he  coutin-  to  compel  an  accounting  and  division  of 
ned  to  observe  them  his  appointment  profits,  no  liability  as  partner  exists  to 
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until  the  present  period,  or  those  that  may  hereafter  be  done/'  the 
parties,  having  acted  on  this  agreement,  were  held  to  be  partners  in 

third    persons.     *'  The    general  rule/'  tion  of  which  the  oottage  to  be  vacated 

says  the  ooart  in  Berthold  v.  Goldsmith,  bj  A  B,  who  occapies  it  as  baillif,  in  ad- 

24  How.  (U.  S.)  686,  **  that  actual  partic-  dition  to  his  salary/'  In  Katsch  v. 
ipation  in  profits  creates  a  partnership  Schenck,  13  Jur.  668,  by  a  memoran- 
as  toward  third  persons,  between  the  dum  in  writing,  the  defendant,  a  een- 
parties  sharing  the  profits,  whatever  eral  merchant,  agreed  with  the  plain- 
may  be  the  real  relationship  between  tiff,  in  consideration  of  the  general  ser- 
them,  has  no  application  to  a  case  of  vices  in  business  of  the  latter,  to  al- 
mere  service  or  special  agency,  toA^rtf  low  him,  in  addition  to  a  fixed  salary, 
the  employee  Juu  no  power  in  the  firm,  one-fifth  of  the  net  profits  on  fAX  new 
and  no  such  interest  in  tJu  profits  as  mU  business  entered  into  through  him : — 
enable  Mm  to  go  into  a  cmtrt  of  equity  to  Semble  a  partnership  was  thereby  con- 
enforce  a  Uenfor  the  same^  or  compel  an  stituted  between  the  parties ;  and  it  was 
ctccount.  Unless  such  employee  is  in  some  held  by  the  Vicb^Jhakcbllok  of  Eno- 
way  interested  in  the  profits  of  the  huai-  land,  that  at  any  rate  the  plaintiff 
ness,  as  principal^  he  cannot  be  regarded  thereby  acquired  a  right,  as  against  the 
as  falling  witmn  the  general  rule,  be-  defendant,  to  an  account  of  profits,  and 
cause,  when  not  so  interested,  his  the  appointment  of  a  receiver, 
condition  is  not  different  from  that  In  Heyhoe  v.  Bulge,  10  L.  J.  C.  P. 
of  an  ordinary  creditor/'  Griffith  v.  248,  a  document,  by  which  F  and  F 
Buffum,  22  Vt.  181;  Loomis  v.  Mar-  agreed  to  give  the  defendant  a  share  of 
shall,  12  Conn.  69 ;  Noyes  v.  Cushman,  the  profits  in  a  particular  adventure, 

25  Vt.  390 ;  Bowman  v.  Bailey,  10  id.  though  insufficient  in  itself  to  eonsti- 
170.  In  Burckle  v.  Eckhart,  1  Den.  tute  a  partnership,  for  want  of  mutual- 
(N.  Y.)  387,  a  firm  of  merchants  engaged  ity,  wa«  held  good  evidence,  along  with 
in  general  business  and  trading,  among  evidence  of  interference  by  the  defend- 
other  things,  in  provisions,  employed  a  ant,  to  prove  that  he  was  a  partner, 
third  person  to  attend  to  the  purchase  In  Butel  v.  Williams,  8  Exch.  628, 
and  forwarding  of  produce.  He  was  to  A,  B  and  C  were  railway  oonlaractors,  in 
act  under  their  orders  and  Jiave  one»  partnership,  and  had  entered  into  a  con- 
fourth  tfie  profits  arising  out  of  the  pur-  tract  to  do  certain  work  for  a  railway 
chase  and  sale  of  the  produce.  A  cred-  company.  D  had  entered  into  a  sub- 
itor  of  the  firm  sought  to  charge  such  contract  to  do  part  of  the  work,  for 
person  with  liability  as  a  partner,  but  which  part  bricks  were  reouired,  and  it 
the  court  held  that  his  interest  in  the  was  necessary  that  D  should  have  coals 
profits  was  merely  as  a  measure  of  com-  to  bum  the  bricks.  In  order,  to  induce 
pensation  for  his  services,  and  was  not  the  plaintiffii  to  supply  D  with  coals.  A, 
an  interest  in  the  profits  themselves,  without  the  previous  knowledge  or  sul>- 
and  that  he  was  not  a  partner  in  fact  or  sequent  assent  of  his  copartners,  en- 
quoad.  Sustaining  this  principle  see  terod  into  a  guaranty  in  the  name  of  the 
Shropshire  v.  8hepperd,  3  Ala.  783;  firm,  to  secure  the  payment  of  the  price 
Norment  v.  Hull,  1  Humph.  (Tenn.)820 ;  of  the  coals  to  be  supplied  to  D  by  the 
Hodges  V.  Daws,  6  Ala.  215 ;  Dunham  plaintiffs.  It  was  held  that  B  and  C 
V.  Rogers,  1  Penn.  St.  255.  were  not  liable  on  the  guaranty,  and 

In  Keg.  V.  Wortley,  15  Jur.  1187,  it  that  the  fact  that  the  managing  clerk  of 

was  held  that  an  instrument  in  the  fol-  the  firm,  without  the  knowledge  of  B 

lowing  form  is  a  contract  for  service  by  and  C,  wrote  letters  to  the  plaintiff,  con- 

a  laborer,  an^not  a  contract  of  partner-  taining  evidence  of  an  account  stated 

ship :  "  A  B  engages  to  take  charge  of  respecting  the  amount  due  under  the 

the  glebe  land  of  C  D,  his  wife  under-  guaranty,  and  was  not  a  partnership 

taking  the  dairy  and  poultry,  etc.  at  15«.  business,  the  letters  of  the  derk  respect- 

a  week  till  Michaelmas,  1850,  and  after-  ing  it  were  not  evidence  of  an  account 

ward  at  a  salary  of  £25  a  year,  and  a  stated    as  against  B  and    G.     But,  if 

third  of  the  clear  annual  profits,  after  the    contract  contemplates  an  interest 

all  the  expenses  of  rent,  rate,  labor,  and  in    the   profits  as  such,    and    clothes 

interest  on  capital,  etc.,  are  paid  on  a  the  parties  with  the  ri^ht  to  compel 

fair  valuation  made   from   Michaelmas  an    accounting    and   division    thereof, 

to  Michaelmas.    Three  months'   notice  or  if  it  contemplates  a  sharing  in  the 

on  either  side  to  be  given,  at  the  expira-  expenses     or    losses,     a     partnership 
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the  insurance  business/    And  where  Thomas,  a  merchant  at  Cadiz 
and  ILy  a  merchant  in  London,  were  partners  in  an  adventure,  and 

quead   exists,    even    thongph   there  is  the  capital  and  make  the  parchases  here 

no  partnenhip  in  fact.    Thas,  in  Holt  in  their  own  names.     B  and  C  were  to 

▼.  Kemadle,  1  Ired.  (N.  C.)  199,  an  agree-  go  oat  to  Texas  with  the  goods.    G  was 

ment  was  made  between  two  persons  to  to  travel  about  the  ooantry  there,  dis- 

oarry  on  a  certain  trade,  one  of  them  to  pose  of  the  goods  and  procure  remit- 

oontribute  his  labor,  the  other  to  fur-  tances.    B  was  to  receive  a  certain  sum 

niflh  the  materials   necessair  for  .the  per  month  for  his  services.    C  was  to 

business,  and  to  supplv  the  laborer  with  receive  one-fifth  part  of  the  net  profits 

provisions  for  himself  and  his  family,  of  the  adventure;  and  the  remaining 

Out  of  the  profits  of  the  business,  the  ma-  four-fifths  were  to  be  divided  equally 

terials  and  provisions  were  first  to  be  paid  between  A  and  B.    It  was  held  that  A 

for,  and  the  balance  of  the  profits,  if  any,  and  B  were  liable  as  partners  with  C, 

were  then  to  be  divided  equally  between  especially  as  between  them  and  third 

the  parties.    It  was  held,  that  this  con-  persons,  who  found  them  carrying  on 

stituted   them   partners,  and  rendered  such  Joint  adventure  for  their  mutual 

the  laborer  a  necessary  party  in  a  suit  benefit. 

brought  for  work  and  labor  done  in  the  Receiving  a  commission  on  profits  for 
course  of  the  business,  although,  pre-  the  sale  of  goods  does  not  constitute  a 
vious  to  bringing  the  suit,  the  parties  partnership.  Thus,  in  Dunham  v. 
may  have  dissolved  the  partnership,  be-  Rogers,  1  Penn.  St.  255,  a  manufacturer 
fore  enough  profits  had  been  realised  to  entered  into  an  agreement  with  the  de- 
pay  for  the  materials  and  labor,  and  al-  fendant,  who  was  a  country  merchant, 
though  the  laborer  may  have  been  in-  to  furnish  him  with  wooden  handles 
debted  to  the  other  for  the  provisions  made  to  order  at  certain  prices,  to  be  paid 
furnished  to  his  family.  It  is  always  foroutof  the  store,  out  of  the  proceeds 
important  in  determining  the  question  of  the  handles,  the  manufacturer  finding 
of  partnership  or  no  partnership,  to  as-  the  labor  and  materials,  and  receiving  a 
certain  whether  the  party  sought  to  be  further  compensation  for  skill  and  the 
charged  occupied  the  relation  of  a  prin-  rent  of  the  storehouse,  in  the  form  of  a 
cipal  to  the  others.  That  is,  whether  commission  of  fifty  per  cent  on  the 
he  had  an  equal  right  of  control,  or  anp  profits,  it  was  held  that  no  partnerBhip 
control  over  the  property.  If  so,  he  is  existea.  Beckwith  v.  Talbot,  2  Col.  T. 
a  partner  in  the  full  sense  of  the  term.  639 ;  Burton  v.  Goodspeed,  69  Hi.  237 ; 
Thus,  in  Farmer's  Ins.  Co.  v.  Ross,  29  Com.  v.  Bennett,  118  Mass.  443;  Shep- 
Ohio  St.  429,  the  defendants  agreed  that  ard  v.  Pratt,  16  Kan.  207  ;  Pleasants  v. 
Ross  should  furnish  the  ground  for  a  Fant,  22  Wall.  (U.  S.)  116.  h,  bought 
brick-yard,  the  day  to  make  bricks  a  stock  of  goods,  with  fixtures  and  fur- 
thereon,  the  lumber  to  protect  the  bricks  niture,  hired  the  building,  and  agreed 
while  making,  and  the  wood  to  bum  with  W.  that  W.  should  conduct  the 
them,  and  that  one  M.  should  bum  the  business  in  his  own  name,  pay  all  the 
bricks  at  his  own  expense ;  the  bricks  bills  and  a  certain  portion  of  the  pur- 
when  burned  to  be  divided  between  chase-money,  keep  the  stock  good  by 
them  in  a  certain  proportion  subject  to  new  purchases,  and  if  any  thing  was 
a  certain  sum  that  R.  was  to  have  for  left  aiter  such  disbursements  the  resi- 
every  100,000  bricks.  The  bricks  were  due  of  the  4>roceeds  was  to  be  equally 
to  be  sold  by  either  of  the  parties,  and  divided  iMtween  them,  L.  to  have  the 
the  proceeds  divided  accordingly.  It  right  to  take  possession  at  any  time.  It 
was  held  that  they  were  partners  and  was  held  that  L.  was  Uable  as  a  partner 
liable  as  such.  In  this  case  all  the  es-  for  debts  contracted  by  W.  in  conduct- 
sential  elements  of  a  partnership  were  ing  the  business.  Pratt  v.  Langdon,  12 
blended,  to  wit. :  a  participation  in  the  Allen  (Mass.),  544. 
profits,  and  the  relation  of  principal  and  A  contract  under  which  a  manufac- 
agent.  In  Bucknam  v.  Barnum,  15  C<mn.  turer  is  supplied  with  stock  and  mate- 
67,  A,  B  and  G,  entered  into  articles  of  rials  which  are  to  continue  the  property 
agreement  with  each  other,  to  fit  out  an  of  the  capitalist  by  whom  they  are  fur- 
adventure  to  Texas,  for  the  mutual  bene-  nished,  although  it  is  stipulated  that 
fit  of  all.    A  and  B  were  to  furnish  all  the  party  who  carries  on  the  business 


1  Knowles  v.  Haughton,  Lib.  Reg.  1804,  A.  1006. 
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before  the  whole  of  that  adventure  was  disposed  of^  the  parties  entered 
into  a  fresh  arrangement,  under  the  following  memorandum  :-^'^  I  do 

shall  uhimately  receive   an/    sarplus  contract,  and  S  and  T  thereby  assigned 

which  may  remain  after  reimbursing  and  sold  to  D  and  J  one-sixth  part  of 

their  cost  to  the  party  famishing  them,  the  entire  contract  for  the  bailding  of 

with  interest  or  a  percentage  of  profit  the  road,  and  one-foarth   part   of  the 

by  way  of  compensation  for  his  capital,  lease  of  the  road,  **  it  being  the  inten- 

oonstitntes  the  relation  of  principal  and  tion  of  this  agreement  to  make  the  in- 

agent,  and  not  of  partneiship,  and,  if  terest  of  D  and  J  in  all  respects  equal 

bSma  fide,  is  not  contrary  to  the  policy  with  S  and  T's  interest  in  both  said  con- 

of  the  law.     On  the  issue  whether  such  tract  and  lease."    And  it  was  held  that 

arrangement  is  what  on  its  face  it  pur-  thereby  a  partnership  was  created  be- 

ports  to  be,  or  is  a  mere  cover  to  delay  tween  the  parties,  not  only  as  to  cred- 

or  defraud  creditors  of  the  agent,  the  itora,  but  inter  ee,  and   that  D  and  J 

burden  of  proof  is  on  the  party  charg-  were  liable  on  a  note  given  in  the  name 

ing  the  fraud,  and  evidence  is  oompe-  of  S  and  T.     Where  parties  assume  the 

tent  of  any  acts  and  declarations  of  the  relation  of  partners  l>y  a  written  agree- 

agent,  tending  to  show  that  the  prop-  ment,  parol  evidence  is  inadmissible  to 

erty  embraced  in  the  agreement  is  his  show  that  one  of  them  is  not  really  a 

own ;  as  his  display  of  moneys,  style  party  to  the  contract,  bat  has  only  al- 

of   living,  family  outlay,  and  use  of  lowed  his  name  to  be  used  as  a  substl- 

the  property   for  paying  expenses  of  tute  for  that  of  a  third  person,  who  is 

other  people's  lawsuits.    But  in   such  the  actual  partner  in  his  stead<     And  a 

case  the  following  facts,  standing  alone  person  who     becomes     an    ostensible 

and  unexplained,  are  not  prima  faeie  partner,  or  is  so  inter  $e.  Is  liable  as 

evidence  of  fraud ;  that  the  agreement  such,  although,  by  an  agreement  with 

permits  the  agent  to  have  control  of  the  a  third  person,  such  person  is  entitled 

property,  and  a  living  for  himself  and  to  the  partner's  share  of   the  profits ; 

family  out  of  the  business  ;  or  that  at  but  a  partner  may  show  a  sale  of  his 

the  time  of  the  agreement  the  principal  interest,  his  retirement  from  the  firm, 

knew  the  agent  to  be  insolvent ;  or  that  and  the  substitution  of  his  vendee  in 

the  agreement  stipulates  to  terminate  his  stead. 

at  the  end  of  one  year,  but  is  renewed  There  must  be  an  interest    in    the 

for  several  successive  years,   without  profits  as    profits;  (Ogden  v.  Astor,  4 

any  settlement  or  appraisal  or  account  Sandf.  fN.  Y.]  311 ;  Pattison  v.  Blanch- 

of  receipts  and  expenses.    Emmons  v.  ard,  5  N.  Y.  186 ;  Putnam  v.  Wise,  1 

Westfield  Hank,  97  Mass.  230.  Hill  (N.  Y.),234),  and  an  agreement  to 

In  Voorhees  v.  Jones,  20  N.  J.  L.  270,  share  gross  earnings  does  not  create 

S  and  T  having  a  contract  to  build  a  that  relation.     Heimstreet  v.  Howland, 

railroad,agreedtopay  to  C  one-third  part  5  Den.  (S.  Y.)  68;  Pattison  v.  Blanch- 

of  the  net  profits  of  the  contract  when  ard,  ante. 

received  by  them,  and  also  one-third  of  In  Chase  v.  Barrett,  4  Paige's  Ch.  (N. 

tlie  net  profits  made  from  the  running  Y.)  148,  an  agreement  was  entered  into 

of  the  road  when  completed,  as  a  com-  between  a  farmer  and  his  sons  and  sons- 

pensation  for  his  services  in  procuring  in-law  upon  the  other,  that  the  latter 

the  contract  from  the  company,  and  for  should  contribute  their  implements  and 

the  benefit  of  his  skill  and  experience  stock  and  labor  upon  the  farms  of  the 

in  the  construction  of  the  road.    It  was  former  for  a  term  of  years,  and  that,  at 

held   that  C  was  not  thereby  made  a  the  end  of  the  term,  they  should  have 

partner  in  the  firm.     But  G  afterward  half  the  personal  property  thereon,  and 

sold  and  assigned  "  his  interest "  in  the  that  he  would  convey  to  them  one-half 

contract  to  D    and  J,   the  defendants,  of  the  land,  it  being  apparently  his  in- 

with   whom  S  and  T  made    a  sealed  tention  to  keep  the  title  of  the  whole 

agreement,  referring  to  the  assignment,  real  and  personal  property  in  himself 

and  reciting  that  J  and  D  had  agreed  for  the  term.     It  was  held  that  they 

to  assist  in  raising  money  for  the  com-  were    not    partners.      Nor    an    agree- 

pletion  of  the  work,  and  agreeing  that  ment   whereby  the  profits    are    given 

the  price  paid  for  the  assignment  should  as    a    measure    of     compensation    to 

be  paid  out  of  the  price  for  construe*  be    paid     for    services ;      Putnam     v. 

tion,  and  be  charged  to  profit  and  loss  Wise,  ante  ;  Ogden  v.  Astor,  ante  ;  Van. 

before  any  division  of  the  profits  of  the  derburgh  v.  Hull,  20  Wend.  (N.  Y.)  70  ; 
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agree  to  give  Thomas  half  the  profits  he  makes  on  my  goods,  instead 
of  a  commission,  after  shipping,  freight,  and  every  expense  paid ;  I 

Barckle  ▼.  Eckhart,  8  N.  Y.  189 ;  Dob  necesaary  expenses  of  sarreying  and  re- 
▼.  Halseyt  16  Johns.  (N.  Y.)  84 ;  Mazsy  cording  deeds.  The  title  was  to  remain 
V.  Whitney,  10  Johns.  (N.  Y.)  226 ;  or  in  A  until  the  lands  should  be  sold,  and 
for  the  rent  or  use  of  property.  Thus  the  "first  proceeds  of  sale  were  to  be  ap- 
where  two  persons  entered  into  an  agree-  plied  to  reimburse  to  A  the  ooet  of  the 
ment  by  wnich  one  was  to  furnish  a  land,  with  ten  per  cent  interest ;  after- 
certain  amount  of  money  to,  and  build  ward  B  was  to  be  reimbursed  for  ex- 
a  store  for  another,  and  take  one-half  penses  paid  by  him,  and  the  residue  of 
the  profits  of  the  bnsinew  to  be  carried  the  proceeds  was  then  to  be  equally 
on  there  in  lieu  of  rent  and  interest,  it  div^ided  between  A  and  B.  It  was  fur> 
wafl  held  that  the  parties  were  not  part-  ther  agreed  that  B  was  to  be  the  sole 
n^rs  inter  $$,  Pinckney  v.  Kuyler,4  £.  agent  for  selling  said  lauds;  that  they 
D.  S.  (N.  Y.  C.  P.)  460 ;  Ballon  t.  Bpen-  should  all  be  sold  within  four  years,  and 
cer,  4  Cow.  (N.  Y.)  168.  In  Heimstreet  if  any  remained  unsold  at  the  expira- 
T.  fiowland,  ante,  a  ferry  was  leased  tion  of  that  time,  that  B  should  make 
upon  condition  that  the  profits  of  run-  no  claim  to  any  interest  in  such  lands, 
ning  it  should  be  divided  between  the  B  further  agreed  to  guaranty  to  A  the 
lessor  and  lessee  in  lieu  of  rent.  Held,  return  of  his  capital- with  interest.  By 
not  a  quasi  partnership.  a  subsequent  contract  between  the  same 
An  a^preement  by  wnich  one  party  is  parties,  in  reference  to  other  lands,  it 
to  furnish  merchandise  and  pay  the  rent  was  agreed  that  B  should  take  the 
of  a  store,  and  the  other  to  sell  the  mer-  agency  of  the  latter  lands  upon  the 
chandise  for  one-half  the  profits,  does  terms  mentioned  in  the  former  contract, 
not  constitute  a  partnership,  for  there  is  A  died  before  the  expiration  of  the  four 
no  community  of  losses.  Ijamb  r.  Qro-  years,  and  before  all  the  lands  had  been 
ver,  47  Barb.  (N.  Y.)  817.  A  written  sold.  It  was  held  that  the  contracts  did 
contract  by  which  the  defendants  en-  not  create  a  partnership,  or  invest  B 
gaged  the  plaintiff  as  salesman,  which  with  any  equitable  interest  in  the  land, 
provided  that  the  plaintiff  should  share  The  relation  of  the  parties  was  that  of 
the  profits  or  losses  of  the  business,  at  principal  and  agent,  and  the  portion  of 
the  rate  of  17^  per  cent ;  and  that  the  the  profits  to  be  received  by  the  agent 
arrangement  should  not  convey  to  him  was  merely  a  measure  of  compensation 
the  right  of  partnership  in  the  firm,  of  to  be  paid  to  him  for  his  service, 
signing  the  name  of  the  firm,  etc  It  When  one  shares  in  the  profit  and 
was  held  not  to  constitute  the  parties  loss  of  a  business  or  venture,  it  gener- 

Eartners,  as  between  themselves.     Os-  ally  constitutes  the  persons  so  engaged 

rey  v.  lieimer,  49  Barb.  (N.  Y.)  265.    A  partners  inter  ee,  but  in  any  event  they 

partnership  inter  se  is  not  created  be-  are  quasi  partners.     Fitch  v.  Hall,  25 

tween  the  members  of  a  prior  partner-  Barb.  (N.  Y.)  16 ;  Sage  v.  Sherman,  2 

ship  and  a  third  person,  by  an  agree-  N.  Y.  418 ;  Vassar  v.  Camp,  11  id.  441 ; 

ment  between  them,  whereby  such  third  Cumpston  v.  McNair,  1  Wend.  (N.  Y.) 

person  agreed  to  furnish  such  informa-  457 ;  Reynolds  v.  Cleveland,  4  Cow.  (N. 

tion  as  he  might  obtain  in  regard  to  the  Y.)  282  ;  Benners  v.  Harrison,  19  Barb, 

probable  action  of  the  congress  of  the  (N.  Y.)  58 ;  Dunham  v.  Jarvis,  8  id.  88; 

United  States,  in  respect  to  duties  on  Mumford  v.  Nicoll.  20  Johns.   (N.  Y.) 

certain  articles  of  merchandise  (spices),  211.    So  if  one  advances  money  to  an- 

and  such  firm  agreed  to  purchase  those  other,  or  any  property,  and  the  profit 

articles  to  a  specified  amount  when  ad-  for  its  use  is  made  dependent  upon  the 

vised  by  him ;   furnish  the  funds  or  accidents  of  trade,  a  partnership  exists 

credit  for  the  purchase  of  such  articles ;  as  to  third  persons  aitiiough  none  exists 

sell  the  same  on  joint  account ;  and  pay  in  fact.    Oakman  v.  Aspinwall,2  Sandf. 

him  one-half  the  net  profits.    Strong  v.  (N.  Y.)  7. 

Place,  4  Robt.  (N.  Y.)  885.  An  agreement  between  an  inventor 
In  Ellsworth  v«  Pomeroy,  26  Ind.  158,  and  another,  that  the  former  will  con- 
A,  being  the  owner  of  a  number  of  land  tribute  his  inchoate  interest  in  a  certain 
warrants,  agreed  with  B  that  the  latter  invention,  and  the  latter  will  furnish 
should  locate  the  warrants,  and  take  the  the  money  necessary  to  make  the  inven- 
agency  of  the  lands  as  A's  attorney,  and  tion  available,  and  that  both  wUl  con- 
sell  and  dispose  of  the  same,  paying  all  tribute  their  services  to  make  it  availa- 
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pay  Thomas's  passage  out^  Febmary  29,  1809;''  Lord  Eldon  held 
that,  under  this  agreement,  the  parties  were  partners.' 


ble,  is  an  agreement  for  a  partnemhip  tied  to  forty  per  eent  upon  the  profits, 

and  not  for  the  sale  of  goods.    Homerby  before  the  firm  was  entitled  to  partici. 

V.  Buntin,  118  Mass.  279.     In  this  ease  pate.     Now,  whether  the  plaintiff  was 

there  was  a  joint  venture  and  each  was  to  be  paid  one  per  cent  upon  the  profits, 

equally  interested  in  the  foilure  or  sue*  or  forty,  would  make  no  difference  in 

cess  of  the  enterprise,  and  in  whatever  principle,  and  if  the  forty  per  eent  wa» 

name  the  patent  might  have  been  ob*  hut  a  mode  of  meoiuring  the  amotint  of 

tained,  in  equity,  it  would  have  been  ia^m,  Mlary^  or  remuneration,  I  do  not 

treated  as  partnership  property.     But,  think  thai  ite  being^  contingent  upon  prof 

had  the  agreement  been  to  nave  paid  to  it9  has  any  efeet  in  creating  a  partner- 

the  person  furnishing  the  money  a  cer-  ehkf,** 

tain  per  cent  of  the  profits  as  a  oompen*  In  Qeddes  v.  Wallace,  2  Bligh,  270,  a 
sation  for  the  use  of  his  money,  and  his  similar  rule  was  adopted ;  so,  also,  in 
services  in  promoting  the  success  of  the  Bawlinson  v.  Clark,  19  M.  &  W.  292,  a 
invention,  the  rule  would  have  been  similar  doctrine  was  advanced.  In  that 
otherwise.  Thus,  in  an  Bnglish  case,  case  the  plaintiff  sold  the  defendant  his 
8tocker  v.  Brocklebank,  1  M.  &  G.  250,  interest  in  his  professional  business  of 
the  plaintiff  was  a  patentee  and  the  de*  a  surgeon,  the  defendant  to  pay  to  him  a 
fendants  were  partners,  and  had  ob-  moiety  of  the  dear  profits  of  the  busi- 
tained  a  license  to  work  the  plaintiff's  ness  for  one  year,  and  a  certain  stipu- 
patent.  The  agreement  provided  that  lated  sum  in  addition  at  the  end  of  the 
the  plaintiff  would  serve  them  as  man  year,  and  it  was  held  that  the  mere  cir- 
ager  of  their  business,  and  that  he  eumstancethatthepro/Ktowere  to  be  di- 
should  receive  by  way  of  salary  such  a  vided  did  not  create  a  partnership.  It 
sum  as  should  equal  £40  per  cent  of  the  was  contended  for  the  defendant  that  in 
profits  of  the  business.  It  was  expressly  order  to  exclude  the  idea  of  a  partner- 
agreed  between  them  that  there  should  ship,  there  ought  to  be  an  express  stip- 
be  no  partnership.  But,  differences  ulation  that  the  party  is  to  fill  the  char- 
having  arisen  l>etween  them,  the  plain-  acter  of  servant  only,  and  ex  parte 
tiff  claimed  that  he  was,  in  fact,  a  part  Hamper,  17  Ves.  404 ;  Knowles  v. 
ner.  But  the  court  held  otherwise,  the  Haughton,  11  id.  168;  Collyer  on  Part. 
Lord  Chancellor  saying,  "  The  contract  22 ;  and  8  Kent's  Comm.  27,  were  cited, 
is  in  express  terms  one  of  hiring  and  but  Erie,  J.,  said,  **  The  introduction  of 
service,  and  the  question  thereof  is,  Clark  into  the  business  might  make 
whether  in  the  absence  of  every  inci-  Clark  a  partner  quoad  aliae,  but  not  nec- 
dent  of  partnership,  except  that  of  eesarily  so  intor  ee."  Maule,  J.,  said, 
sharing  in  the  profits,  that  circumstance  "  Clark  may  be  entitled  to  an  account 
constitutes  a  partnership,  and  I  am  of  at  the  end  of  the  year,  in  order  to  ascer- 
the  opinion  that,  upon  principle  and  au-  tain  the  amount  payable  to  him,  but 
thority,  it  does  not.  There  is  nothing  in  that  does  not  show  that  Rawlinson  may 
common  hettoeen  the  parties,  neither  cap-  not  sue  him  for  money  had  and  received 
ital,  liability,  or  participation  in  the  loss,  during  the  year." 
The  plaintiff  has  neither  the  liability, 

the  authority  nor  the  interest  of  a  part-  Liability  upon  inchoate  agreements. — 

ner,  he  could  not  be  joined  as  a  plaintiff  In  Pennsylvania  it  has  been  held  in 

in  any  legal  proceeding  to  assert  the  several  cases  that  a  loan  at  usurious  in- 

rights  of  the  partnership,  nor  could  he  terest  to  be  naid  out  of  the  profits  of 

be  made  defendant  in  respect  of  any  the  borrowers  business,  and  secured  by 

partnership  liability ;    and.   as    before  mortgage,  does  not  constitute  a  partner- 

stated,  the  contract  througnout  speaks  ship  either  inter  se  or  inter  alios;  even 

of  service,  and  requires  him  to  obey  di-  though  he   reserves  the  option  of  be- 

rections  at  the  peril  of  a  determination  coming  a  partner  at  a  future  day,  if  he 

of  the  contract.  No  principle  was  stated  has  never  exercised  the  option,  because 

during  the  argument  upon  which  the  a  person  cannot  be  charged  as  a  partner 

contract  was    contended  to  inure  as  a'  upon  an  inchoate  agreement  that  has 

partnership,  but  the  fact  was  f reqnentlv  never  been  completed,    doyd  v.  Hart,  1 

adverted  to  that  the  plaintiff  was  enti-  Weekly  N.  C.  (Penn.)  220 ;  Irwin  v.  Bid- 

*  Ex  parte  Rowlandson,  1  Rose,  91. 
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Sbc.  50.  An  agreement  between  different  railroads,  steamboat  com- 
panies, or  other  corporations,  whereby  each  agrees  to  operskte  its  indi- 
vidnal  business,  and  divide  the  excess  of  earnings  at  certain  periods, 
does  not  create  a  partnership  so  as  to  render  the  companies  or  individ- 

well,  72  Penn.  St.  244  ;  Hart  v.  Kelly,  dealer  and  jobber,  by  a  deed  pf  trast, 
83  id.  286:  West  Point  Foundry  Am  aaalgned  all  his  stock  in  trade,  etc.,  to 
sociation  v.  Brown,  8  Edw.  Ch.  (N.  certain  trustees,  for  the  benefit  of  his 
Y.)284;  Hartman  V.  WsUr,  N.  J.  L.  creditors,  until  all  his  then  debts  should 
888.  The  fact  that  persons  have  agreed  be  paid  off,  to  hold  on  certain  trusts, 
to  become  partners  does  not  render  inter  cUia,  that  so  long  as  A  should  ob* 
one  liable  for  the  acts  of  the  other  serve  the  orders  of  the  trustees  he  was 
for  any  thing  done  by  him  b&fare  the  to  i>e  allowed  to  carry  on  and  conduct 
partnership  in  fact  was  launched.  In  the  business,  subject  to  their  orders,  but 
Dnncan  v.  Lewis,  1  Duy.  (Ky.)  183,  A  that  they  should  have  the  power  to  de- 
purchased  a  lot  of  mules  on  crodit,  which  termine  his  possession  on  his  falling  to 
were  to  be  delivered  to  him  at  a  future  observe  their  orders  ;  that  all  moneys 
day.  Before  their  delivery  A  formed  a  received  In  the  business  were  to  be  paid 
partnership  with  B,  and  by  agreement  to  the  account  of  trustees,  and  lUl  mon- 
the  mules  were  to  become  a  part  of  the  eys  paid  by  their  checks ;  and  that  A 
joint  stock  and  sold  on  joint  account,  was  to  receive  a  certain  weekly  salary. 
The  surety  on  the  note  given  by  A  for  The  creditors  also  advanced  a  large  sum 
the  mules,  having  paid  the  note,  brought  of  mon»^y  to  carry  on  the  business.  The 
an  action  against  B  therefor.  The  court  business  was  carried  on  by  A  for  some 
held  that  B  could  not  be  held  chargea-  time,  his  name  being  over  the  door  at 
ble  as  a  joint  purchaser.  But  if  per-  the  place  of  business,  and  he  had  deal- 
sons  agree  to  form  a  partnership  and  ings  with  various  persons  as  if  he  ear- 
actually  proceed  to  carry  the  joint  un-  ried  on  the  business  on  his  own  account; 
dertaking  into  effect,  the  relation  of  but  on  his  neglecting  to  observe  the  or- 
partners  will  exist  as  to  third  persons,  ders  of  the  trustees,  they  determined 
although  the  conditions  of  the  partner,  his  right  to  carry  on  the  business,  and 
ship  are  not  understood  alike  by  the  he  admitted  in  writing  that  they  had  a 
mirtners.  Cook  v.  Carpenter,  84  Vt.  121;  right  to  and  did  assume  the  possession 
Drennen  v.  House,  41  Penn.  St.  80.  of  the  stock  in  trade,  etc.    The  trustees 

Letting  lafid  vpon  shares. — Where  one  thereupon  gave  notice  to  the  parties 

lets  a  farm  upon  shares,  he  furnishing  who  had  some  of  the  horses,  part  of  the 

stock,  a  team  and  implements,  and  the  stock  in  trade,  that  they  belonfi^ed  to 

lessee  cultivates  the  land  and  defrays  them.    Two  days  after  this  notice,  A 

all  the  expenses  of  producing  and  har-  committed  an  act  of  bankruptcy.    On 

vesting  the  crops,  the  lessor  and  lessee  an  interpleader  issue  to  try  whose  horses 

are  not  partners,  but  merely  occupy  the  these  were,  it  was  held   that  the  deed 

relation  of  landlord  and  tenant.    Ran-  did  not  create  a  partnership  between  A 

die  V.  State,  49  Ala.  14 ;  48  Ga.  425 ;  42  and  the  trustees ;  and  that  the  trustees, 

id.  226 ;  Regina  v.  Wortley,  15  Jur.  1187.  by  allowing  A  to  carry  on  the  business 

in  his  own  name,  were  not  estopped  from 

Oreditore  running  debtor^s  business  far  denying  the  horses  were  A's. 
joint   benefit,  partners   when, —  Where 

creditors  of  an  individual,  firm,  or  cor-  Oommunity  of  interest, —  Community 

poratlon,  advance  the  money  to  carry  on  of  interest  does  not  create  a  partnership. 

the  business  of  their  debtor,  for  their  Thas,apurchaseof  ahorse,  mill,  thresh- 

own  profit,  they  contributing  the  money  ing  machine  or  other  property,  by  two 

and  stock  essential  for  that  purpose,  and  or  more  persons,  for  which  each  pays  an 

mutually  share  the  profits  and  losses  re-  equal  share,  or  give  their  joint  note, 

suiting  therefrom  in  proportion  to  the  does  not  make  them  partners  as  to  the 

amount  of  their  respective  claims,  they  property,  but  merely  joint  owners.    II- 

are  copartners  in  respect  to  such  busi-  llff  v.  Brazill,  27  Iowa,  181 ;  Boecklln  v. 

ness  and  jointly  liable  for  all  the  debts  Hardenburgh,  87  N.   Y.  Sup.  Ct.    110. 

created   in  its  prosecution.      Wills  v.  Generally,  It  may  be  said  that  a  person 

Slmmonds,  51  How.  Pr.  (N.  Y.)  58.     In  who  participates  in  the  profits  of  a  busi- 

Price  V.  Groom,  2  Excli.  542,  a  horse-  ness,  as  profits^  is  a  partner  as  to  third 
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uals  thu8  pooling  their  earnings  liable  for  the  debts  created  by  either 
of  them,  or  for  injuries  resulting  from  the  negligence  of  either.^ 

A  contract  between  carriers  of  connecting  routes  to  carry  goods 
over  the  continued  line  and  divide  the  freight  money  of  goods  so  car- 
ried, is  not  a  contract  of  partnership,  and  an  action  by  one  of  them 
for  freight  will  not  be  dismissed  for  the  non-joinder  of  the  other.* 

B  and  J,  having  chartered  certain  yessels  to  proceed  to  the  Lobos 
Islands  for  guano,  agreed  by  contract,  in  consideration  of  raluable  ser- 
vices rendered  ^'  them,"  in  respect  to  the  obtaining  access  to  and  pro- 
curing said  guano  by  K,  ''  to  pay  him  a  sum  or  sums  of  money  equal 
to  the  quarter  part  of  the  net  profits,  on  each  and  every  vessel  so  char- 
tered." It  was  held  that  this  contract  did  not  make  E  a  partner  in 
this  enterprise.'  But  if  there  is  an  agreement  to  share  the  losses  as 
well  as  the  profits,  although  confined  to  losses  arising  in  a  particular 
way,  or  of  a  special  kind,  a  partnership  inter  se  is  created.  Thus, 
where  two  steamboat  companies  consented  that  each  company  should 
furnish  a  certain  number  of  boats  for  freight  and  passenger  business, 
of  which  the  owners  of  each  should  retain  the  property  and  assume 
the  risk;  and  that  all  losses,  injuries  or  damages  should  be  borne  solely 
by  the  owners  of  the  boat  causing  or  sustaining  them,  except  losses 
paid  for  injuries  and  damages  on  cotton  shipped  from  a  point  on  a 
certain  river  through  to  New  Orleans^  which  should  be  a  charge  on 
the  joint  fund  and  be  borne  by  the  parties  according  to  their  respec- 
tive interests,  although  the  profits  were  to  be  divided  monthly,  and 
neither  party  was  to  make  contracts  injurious  to  the  other,  was  held 
to  create  a  partnership  inter  se,*  In  an  Alabama  case  the  plaintiff 
agreed  to  serve  the  defendant  as  overseer  for  one  year,  and  to  fur- 
nish and  pay  a  certain  number  of  hands,  and  have  one-fourth  the 
crop,  and  it  was  lield  not  to  be  a  partnership.  So  in  Pattison  v. 
Blanchard,  5  N.  Y.  186,  several  persons  owning  horses  and  stages,  and 
having  their  own  drivers  paid  by  each  owner,  entered  an  agreement 

pensoDB,  although  not  in  fact  a  partner,  CnmmingB  v.   Mills,  1   Dalj    (N.  T.), 

but  when  the  interest  is  merely  as  a  meaa-  520;    Fitch  v.  Hall,  25   Barb.  (N.   T.) 

ure  of  compensation  for  services,  there-  15;    Brown    v.   Bobbins,  8  N.  H.  64; 

lation  in  either  sense  is  not   created.  Scott  v.  Golemensil,  7  J.  J.  Marsh.  (Ky.) 


Ditchie  v.  Becker,  6  Phila.  (Penn.)  176 
Edwards  v.  Tracy,  62  Penn.  St.  874  ;  Mil 
ler  V.  Bartlett,  15  S.  &  R.  (Penn.)  137 
Blight  V.  Ewing.  1  Pittsb.  (Penn.)  275 
Dunham  v.  Rogers,  1  Penn.  St.  255 
Porter  v.  McClure,  15  Wend.  (N.  Y.)  187 
Loury  v.  Brooks.  2  McCord  (S.  C),  421 
Pattison  v.  Blanchard,  6  N.  Y.  186 


181. 

^Fay  V.  Davidson,  13  Minn.  528; 
Mohawk,  etc.,  R.  R.  Co.  v.  Niles,  8  HUl 
(N.  Y.),  162;  Holmes  v.  Old  Colony  R. 
R.  Co.,  5  Gray  (Mass.),  58. 

"  Merrick  v.  Gordon,  20  N.  Y.  93. 

>  Benson  v.  Ketchnm,  14  Md.  881. 

*  Meagher  v.  Cox,  1  Ala.  156. 
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to  divide  the  gross  earnings  at  the  end  of  each  month,  in  propor- 
tion to  the  distance  over  which  they  severally  transported  the  pas- 
sengers, and  they  were  held  not  to  be  partnera.*  In  a  Massa- 
chusetts case  a  line  of  stage-coaches  was  run  by  the  two  defend- 
ants from  Ban-e  through  Holden  to  Worcester,  and  back,  and 
it  was  agreed  that  one  of  them  should  furnish  and  maintain 
horses  and  coaches,  and  receive  the  money  paid  for  the  transpor- 
tation of  passengers  between  Holden  and  Worcester,  and  that  the 
other  should  do  the  like  between  Holden  and  Barre.  They  hired  a 
man  to  drive  all  the  way  from  Barre  to  Worcester,  and  back,  for 
a  certain  sum  per  month,  and  perquisites ;  and  money  was  deliv- 
ered by  the  plaintiff  to  this  driver  to  carry  from  Barre  to  Worcester, 
but  he  absconded  without  delivering  it.  It  was  held,  that  the  driver 
was  the  servant  of  the  defendants  jointly,  and  that  they  were  jointly 
liable  for  the  money,  and  generally  the  proprietors  of  a  stage-coach, 
whose  practice  of  carrying  parcels  has  constituted  them  common 
carriers,  will  be  considered  as  copartners  in  that  business ;  and  all 
the  proprietors  will  be  jointly  answerable  for  any  loss  arising  from 
the  negligence,  or  breach  of  trust,  of  either  of  them,  in  relation  to 
the  conveyance  of  any  parcel.'  Neither  does  an  agreement  between 
two  or  more  persons  to  unite  for  a  common  object  certain  necessary 
articles,  one  furnishing  one  article  and  the  other  another,  render  them 
partners.  Thus  where  A  and  B  mutually  enter  into  an  arrangement 
for  keeping  house,  by  which  B  is  to  pay  the  house  rent  and  butcher's 
bill,  and  A  is  to  pay  the  other  bills  for  the  family  expenses,  they 
are  not  partners,  and  neither  can  bind  the  other  for  articles  pur- 
chased by  him  to  be  used  in  pursuance  of  such  agreement.'    Where 

^  Moore  ▼.  Smith,  19  Ala.  774 ;  but  both  vesBeJs  should  be  employed    in 

Bee  Boetwidc  y.  Champion,  11  Wend,  a  freighting  busiuess,  the  wages  of  the 

(N.  Y.)  671,  where  under  a  similar  ar-  servants  and  the  expenses  of  repairs  to 

rangement  the  owners  of   stages  were  be  paid  out  of  the  gross  earnings,  and 

held  jointly  liable  for  injuries  to  pas-  the  balance  of  profits  to  be  divided  be- 

sengers.  tween  them    in    a    certain    proportion 

*  Cobb  y.  Abbott,  14  Pick.  (Mass.)  289  agreed  upon.  They  were  held  part- 
Dwight  y.  Brewster,  1  id.  50.  ners.    In  this  case  there  was  a  mutual 

*  Austin  y.  Thomson,  45  N.  H.  118.  venture,  and  the  parties  shared  in  the 
See  Holmes  v.  Old  Colony  R.  R.  Co.,  5  losses  as  well  as  in  the  profits  of  the 
Gray  (Mass.),  58,  where  it  was  held  that  business.  So  in  a  Georgia  case,  Hali- 
a  railroad  company,  which  leased  a  hotel  field  v.  White,  52  Ga.  567,  A  furnished 
owned  by  it,  to  an  individual,  he  to  give  land  and  stock,  and  B  furnished  labor, 
it  one-half  the  net  proceeds  arising  but  both  shared  in  the  expenses  and 
from  keeping  the  hotel,  did  not  thereby  profits,  audit  was  held  that  they  were 
become  a  partner  with  such  person,  partners,  the  case  being  distinguished 
In  Baacus  v.  Pioneer  Tow  Line  2  Saw-  from  42  Ga.  226,  and  48  id.  425,  upon 
yer(U.  8.  C.  C),  21,  the  owner  of  a  tug  the  ground  that  in  the  latter,  profits 
agreed  with  tbe  owner  of  a  barge  that  alone  were  shared. 
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the  renture  is  not  joint,  and  one  person  famishes  one  article, 
and  each  of  the  others  a  different  one,  but  all  of  which  are  indis- 
pensable to  the  prosecution  of  the  enterprise,  the  fact  that  they 
agree  to  share  the  profits  of  the  business  in  which  the  separate  stock 
of  each  is  combined,  does  not  make  them  partners,  inter  se,  nor  nec- 
essarily, as  to  third  persons,  unless  they  have  held  themselves  out  as 
such.  Thus,  three  persons  agreed  verbally  that  they  would  bring 
out  and  be  jointly  interested  in  the  publication  of  a  periodical.  A 
was  to  be  the  publisher,  and  make  and  receive  general  payments,  B 
was  to  be  the  editor,  and  C  the  printer ;  and  after  the  payment  of  all 
expenses,  they  were  to  share  the  profits  equally.  C  was  to  furnish  the 
paper  and  charge  it  to  the  account  at  cost  price.  No  profits  were 
ever  made,  nor  any  accounts  settled.  A  purchased  paper  in  his  own 
name  for  the  purpose  of  being  used  by  him  in  printing  the  periodical, 
and  it  was  held  that  B  and  C  were  not  jointly  liable  with  A  for  the 
paper.'  It  was  held  in  this  case,  that  the  proper  inquiries,  to  which  the 
attention  of  the  jury  should  be  directed,  were  first,  whether  there  had 
been  a  direct  contract  between  the  plaintiff  and  the  defendants ;  sec- 
ond, whether  the  defendants  were  in  fact  partners,  and  third,  whether 
they  had  ever  held  themselves  out  as  partners  to  the  plaintiff,  and  the 
jury  having  negatived  all  the  inquiries,  it  was  held  that  no  recovery 
could  be  had.    But  in  another  case  growing  out  of  the  same  relation, 

'  Wilson  Y.  Whitehead  et  al,  10  M.  with  their  consent,  in  the  prospectus  of 
&W.  543.  See,  also,  Austen  Y.  EUinfl^-  a  projected  emigration  company,  the 
wood  51  How.  Pr.  (N.  Y.)48.  In  tliui  one  as  president,  and  the  other  as  a 
case  there  was  no  partnership  inter  se,  memher  of  the  "  consalting  coansel.*' 
because  the  arrangement  between  the  The  management  of  the  undertaking 
parties  upon  its  face  and  in  terms  pre-  was  to  be  placed  in  the  hands  of  six 
eluded  the  idea  that  such  was  their  commissioners ;  and  there  was  a  further 
intention,  and,  as  the  paper  was  fur-  proYiso  in  the  prospectus,  that  no  peer 
nlshed  upon  the  credit  of  A  alone,  and  or  baronet  who  should  become  a  vice- 
there  was  no  evidence  to  show  tliat  president  should  be  liable,  as  each,  to 
the  defendants  had  ever  held  them-  the  expenses  of  the  association.  The 
selves  out  as  partners,  they  could  not  defendants  had  agreed  to  take  shares  in 
be  held  liable  aa  such.  In  order  that  a  the  same,  upon  a  certain  number  being 
person  may  be  held  liable  to  third  per-  subscribed  for.  That  number  was  not 
sons  as  a  partner,  where  there  is  no  subscribed  for,  no  deposits  were  paid, 
partnership  in  fact,  he  must  have  held  and  the  company  was  never  formed .  In 
himself  out  as  such,  or  permitted  those  an  action  against  the  defendanta  for 
with  whom  he  is  sought  to  be  made  maps  furnished  by  the  plaintiff,  at  the 
chargeable  to  have  done  so,  so  that  request  of  the  secretary,  it  was  held 
third  persons  in  dealing  with  the  firm  that  they  were  not  liable,  the  j  ury  hav- 
or  the  individual  had  a  right  to  regard  ing  negatived  that  there  was  any  direct 
him  as  jointly  liable  for  the  debts  of  contract  between  the  parties,  that  there 
the  concern.  If  they  knew,  or  ought  had  been  any  partnership  between  the 
to  have  known,  that  he  was  not  a  part-  defendants  and  others,  or  that  the  de> 
ner,  and  was  not  liable  for  the  debts  of  fendants  had  held  themselves  out  to  the 
the  concern,  he  cannot  be  held  diarge-  plaintiff  as  members  of  the  association, 
able  under  any  circumstances.  Thus,  Woods  v.  Argyll  (Duke),  7  Scott,  N. 
the  names  of  the  defendants  appeared  R.,  885, 6  M.  &  G.  928. 
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80  far  as  the  defendant  was  concerned,  it  having  been  proved  that  the 
defendant  had  attended  meetings  for  the  purpose  of  forming  the  com- 
pany, and  had  as  chairman  put  resolutions  carrying  out  that  purpose, 
afid  in  pursuance  of  which  the  work  was  done,  it  was  held  that  these 
acts  were  proper  lx>  be  considered  by  the  jury  as  evidence  from  which 
they  might  find  that  the  defendant  held  himself  out  as  a  partner,  even 
though  the  company  was  never  formed  according  to  its  intended  constitu- 
tion,^ But  where  the  defendant  has  not  held  himself  out  as  a  partner 
in  order  to  fix  his  liability  for  a  debt  created  by  one  with  whom  he  has 
agreed  to  enter  into  partnership,  it  must  not  only  be  proved  that 
there  was  an  agreement  to  share  the  profits  and  losses,  but  also  that 
the  persons  entered  into  some  business  under  such  agreement.*  The 
proposition  previously  stated,  that  the  venture  must  be  joint,  was 
well  illustrated  in  a  Michigan  case,  in  which  two  persons  entered 
into  an  arrangement  by  which  one  agreed  to  deliver  to  the  other  cer- 
tain  hay,  which  the  latter  agreed  to  transport  to  market  and  sell  the 
same  if  he  could,  at  not  less  than  a  certain  fixed  price  per  ton.  From 
the  amount  received  he  was  to  deduct  the  expenses  of  freight  and 
trouble,  and  pay  the  balance  over  to  the  other  party.  All  excess^ 
above  the  minimum  sum  fixed  as  the  price  at  which  the  hay  should 
be  sold,  received  therefor,  was  to  be  equally  divided  between  the  par- 
ties. If  he  failed  to  sell  the  hay,  he  was  to  store  it  for  the  other 
party,  and  wait  for  his  freight  until  the  hay  was  sold ;  and  it  was  held 
that  this  did  not  constitute  the  parties  partners  inter  se  or  inter  alia,* 

lu  a  Colorado  case^  certain  cattle  were  delivered  to  the  plaintiff  and 
two  others,  to  be  kept  for  a  time,  when  they  were  to  be  sold  by  the 
defendant  under  an  agreement  that,  after  deducting  the  first  cost  of 
the  cattle,  he  was  to  retain  one-half  of  the  remainder  of  the  proceeds, 
the  other  half  to  be  equally  divided  between  the  plaintiff  and  the 
other  persons.  It  was  held  that  there  was  no  community  of  profit 
and  loss,  or  ownership,  and,  consequently,  no  partnership.  Upon  per- 
formance of  the  contract  by  the  plaintiff  and  such  persons,  who  were 
to  have  the  care  and  herding  of  the  cattle,  each  became  entitled  to 
his  separate  share  of  the  proceeds  of  the  cattle,  and  each  could  have 
maintained  a  separate  action  for  the  defendant's  failure  to  perform, 
consequently  there  was  an  entire  absence  of  any  of  the  elements  req- 


<  Lake  v.  Aisyll  (Dake)  14  L.  J.  (N.        *  Lacaa  v.  Cole,  57  Mo.  148. 
8.)  295.  *  Morrison  v .  Cole,  80  Mich .  103. 
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uisite  to  create  a  partnership.*  In  a  Maine  case,  where  an  agreement 
was  entered  into  under  which  A  waa  to  fnrnish  money,  teams  and 
supplies  for  cutting  and  hauling  certain  timber,  and  B  was  to  super- 
intend the  same,  A  was  to  have  three-fourths  of  the  profits  besides 
stumpage  and  interest  on  his  adyanoes,  and  B  one-fourth.  It  was 
held  that  they  were  not  partners.' 

Profits  as  a  measure  of  compensation. 

Sec.  51.  jlThe  result  of  these  authorities  appears  to  be  that,  when  two 
persons  agree  simply  to  share  the  profits  of  a  trade  or  adventure,  they 
will  be  partners  in  those  profits  ;  but  that,  if  one  be  a  mere  servant  or 
agent  of  the  other,  and  receive  his  share  of  the  profits  in  lieu  of  wages, 
then,  as  there  is  no  mutuality  between  the  parties,  they  are  not  part- 
ners. And  the  distinction  seems  not  to  be  unreasonable ;  for,  if,  on 
the  one  hand,  it  be  said  that  A  and  B  agree  to  divide  the  profits,  and, 
on  the  other,  that  A  agrees  to  give  B  one-half  of  the  profits  as  a  re- 
muneration for  his  trouble,  these  two  modes  of  expression  convey 
very  different  notions  of  the  rights  existing  between  the  parties.  In 
the  former  case,  the  natural  inference  is  that  A  and  B  have  equal 
rights  in  all  that  concerns  the  profits,  though  one  only  may  possess  the 
capital.  In  the  latter  case,  the  inference  is  that  A  has  the  sole  con- 
trol over  the  entire  concern,  subject  to  account  to  B  for  his  share 
of  the  profits.  It  seems  clear  that  B,  in  the  two  situations  sup- 
posed, will  be  invested  with  very  different  rights  and  privileges.)^  But 
though  sueh  may,  at  first  sight,  appear  to  be  the  result  of  the 
majority  of  decided  cases  on  this  subject,  the  principle  which  Lord 
Eldon  applied  to  the  decision  of  these  nice  questions,  appears  to  have 
arisen  from  a  different  and  certainly  a  more  subtle  and  refined  view  of 
this  branch  of  partnership  law.  And  it  must  be  admitted  that  his 
Lordship's  dicta  on  this  subject  have  received  the  sanction  of  the  most 
eminent  practitioners  at  the  bar.  His  Lordship  seems  to  consider  the 
mere  words  of  the  agreement,  in  reference  to  the  profits,  and  not  the 
actual  situation  of  the  parties,  to  be  the  criterion  of  partnership  in 
these  cases;  and  he  rests  his  opinion  on  the  various  decisions  on  the  sub- 
ject. "  The  cases,"  he  says,  "  have  gone  farther  to  this  nicety,  upon 
a  distinction  so  thin,  that  I  cannot  state  it  as  established  upon  due 
consideration,  that,  if  a  trader  agrees  to  pay  another  person  for  his 
labor  in  the  concern  a  sum  of  money,  even  in  proportion  to  the  prof- 

1  Beckwith  y.  Talbot.  2  Col.  T.  689.    also,  to  the  same  principle.  Morrison  v. 
*  Bralej  v.  Goddaid,  49  Me.  116 ;  See    Cole,  80  Mich.  102. 
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its,  equal  to  a  certain  share^  that  will  not  make  him  a  partner ;  bnt, 
if  he  has  a  specific  interest  in  the  profits  themselves^  as  profits,  he  is 
a  partner/' '  And,  again  — ''It  is  clearly  settled,  though  I  regret  it, 
that  if  a  man  stipulates  that,  as  the  reward  of  his  labor,  he  shall 
have,  not  a  specific  interest  in  the  business,  but  a  given  sum  of  money, 
even  in  proportion  to  a  given  qiia7iium  of  the  profits,  that  will  not 
make  him  a  partner;  but,  if  he  agrees  for  a  part  of  the  profits,  as 
such,  giving  him  a  right  to  an  account,  though  having  no  property  in 
the  capital,  he  is,  as  to  third  persons,  a  partner."  *  And  again  — 
''  The  ground  is  settled,  that,  if  a  man,  as  a  reward  for  his  labor, 
chooses  to  stipulate  for  an  interest  in  the  profits  of  a  business,  in- 
stead of  a  certain  sum  proportioned  to  those  profits,  he  is,  as  to  third 
persons,  a  partner."  * 

These  dicta  of  Lord  Eldon,  although  corroborated  by  the  observa- 
tions of  other  judges,*  do  not  seem  to  have  been  warranted  by  any  ex- 
press decision  anterior  to  his  Lordship's  own  judgments.  They  are, 
however,  generally  admitted  to  be  correct  statements  of  the  law  on 
this  subject,  and  are  the  foundation  of  some  decisions,  which  it  is 
necessary  to  notice  in  this  place/ 

*  Ex  parte  Hamper,  17  Ves.  404  plication  of  them,  that  was  partnership. 

'  Id.  412.  If  tbere  was  no  claim  upon  tlie  profits, 

'  Ex  parte  Rowlandson,  1  Rose,  91  ;  or  the  application  of  the  profits,  then  It 

and  see  Ex  parte  Watson,  19  Ves.  459.  was  not  partnership. 

**  See  the  dieta  of  Lord  Ellenborough  Affain,  in  Ex  parte  Wheeler  (Buck.  48), 

in  Mair  y.  Glennle,  4  M.  &  S.  ?10 ;  but  Lord  Eldon,  in  holding  a  person  to  be  a 

that  case  was  decided  after  ex  parte  partner,  proceeded  on  the  principle  that 

Hamper.  he  reoeiyed  an  annuitj/not  merely  with 

*Thu8,  in  Ex  parte  Langdale  (18  Ves.  reference  to  the  profits,  but  out  of  the 

900),  the   question  was,  whether   the  profits. 

brewers  who  had  supplied  the  bank-  Again,  in  Ex  parte  Digby  (2  Mont.  &  A. 

rupt  with  beer  were  to  be  considered  as  785).  the  question  was,  whether  B  was 

partners,  in  respect  of   their  participa-  partner  with  A,  under   the  following 

tion  of  the  profits,  under  their  agree-  circumstances :    It  appeared  that,  the 

ment ;  which,  according  to  their  repre-  business  was  carried  on  in  the  sole  name 

sentation,  was,  that  thej  were  to  pay  of  A,  and  that  B  had  been  retained  by 

half  his  rent,  supplying  him  with  beer  him  as  a  clerk,  or  agent,  at  a  salary  of 

at  4/.  5s.  per  barrel  —  the  usual  price  £100  a  year ;  and  that  afterward,  by  a 

being  8^.  St.     The  bankrupt's  account  new  arrangement  between  the  parties, 

of  the  agreement  was,  that  the  brew-  B  was  to  have  a  moiety  of  the  profits 

ers  were  to  have,  out  of  the  profits,  17«.  of  the  business,  as  a  compensation  for 

per  barrel  for  the  half  of  the  rent,  the  his    services.       There    was,    however, 

bankrupt  taking  the  rest,  of  which  58.  no   agreement    in  writing   constituting 

was  for  drawing  the  beer,  and  Is.  for  him  a  partner,  nor  any  entrv  in   the 

collecting  the  money.    Lord  Eldon  said,  books  of  the  business,  from  which  that 

he  could  not  refuse  to  let  this  case  go  circumstance  could  be  implied  ;  and  it 

to  a  jury.      The  agreement  to  sell  their  did  not  appear,  l^at  he   brought  any 

beer  to  him  at  a  higher  price  than  to  capital  into  the  concern,  or  had  any  in- 

others,  would  not  muLe  them  partners ;  terest  in  the  stock  in  trade,  which  was 

but  the  bankrupt's  representation  was  purchased  with  the  separate  money  of 

very  different.     If  the  actual  contract  A ;  and,  while  the  alleged  partnership 

gave  a  claim  upon  the  profits*  or  the  ap-  was  going  on,  B  carried  on  a  separate 
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In  Hotchkiss  v.  English  *  an  agreement  was  entered  into,  under 
which  one  party  was  to  sell  rights  under  a  patent  owned  by  the  other, 
and  to  have  one-half  the  profits  for  selling ;  and  the  court  held  that 
they  were  not  partners.  In  all  cases,  in  order  to  constitute  a  partner- 
ship there  must  be  a  reciprocal  agreement  by  the  parties,  not  only  to 
unite  their  stock  hut  to  share  in  the  risks  of  the  businessy  and,  al- 
though goods  are  bought  by  several  persons  under  an  agreement  to 
hold  them  in  aliquot  shares,  and  with  the  intention  of  subsequently 
being  used  as  partnership  stock,  yet,  until  the  agreement  to  become 
co-partners  is  consummated,  they  are  treated  as  mere  joint  owners  of 
the  goods  and  not  as  partners.' 

In  a  recent  case  in  New  York,*  A  advanced  money  to  B  (an  at- 
torney) to  buy  prize  claims,  under  an  agreement  that  B  should  collect 
the  claims  and  have  half  the  profits  for  his  services,  and  it  was  held 
that  they  were  not  partners.  But  where  one  engages  in  the  manage- 
ment of  a  business,  ostensibly  as  a  partner,  he  will  be  held  liable  as 
such  to  those  who  do  not  know  his  real  relation  to  the  firm,  although 
he  is  not  a  partner  in  fact* 

In  an  early  Massachusetts  case,' the  defendant  entered  into  an  arrange- 
ment with  one  Dinnett  to  loan  him  four  thousand  dollars  and  let  him 
have  the  use  of  it  three  years,  to  be  employed  in  trade  by  himself,  or 
in  partnership  with  such  person  as  he  might  select,  the  net  profits  to 
be  equally  divided  between  them,  Dinnett's  share  of  the  profits  to  be 

■1.  ■  -  —      -  [■■"■■■I  .        

trade  on  his  own  acoount,  as  a  dealer  in  the  profits  for  any  losses  he  might  sus- 
hops.  There  was  oontradictorj  evi-  tain,  hy  reason  of  his  liability  as  a 
dence  with  respect  to  B's  own  declara-  partner,  the  Court  of  Exchequer  in- 
tions  on  the  subject.  He  sometimes  dined  to  the  opinion,  that  this  was  a 
said,  he  was  a  partner  in  the  business,  partnership  inter  96,  but  it  was  unnec- 
and,  at  other  times,  tliat  he  was  only  an  essary  to  decide  the  point.  Bond  t.  Pit- 
agent  of  A ;  but  it  appeared,  that,  sub-  tard,  8  Mees.  ft  W.  857. 
sequent  to  the  new  arrangement  made  Where  trustees,  by  virtue  of  a  deed 
with  him  by  A,  by  whidi  he  was  to  of  assignment  made  to  them  by  their 
have  a  share  in  the  profits  of  the  busi-  debtor,  carry  on  the  trade  of  thefr  debt- 
ness,  he  acted  as  a  referee  in  a  matter  or  upon  trust  out  of  the  profits  thereof, 
of  controversy  between  A  and  a  ens-  after  paying  the  expenses  of  the  as- 
tomer  of  the  house,  and  received  a  fee  signment  and  of  carrying  on  the  busi- 
f  rom  A  for  so  acting.  Upon  these  facts,  ness,  to  retain  and  pay  the  surplus  prof- 
notwithstanding  that  the  case  of  Smith  its  to  and  among  themselves,  and  the 
V.  Watson,  2  B.  &  C  401,  was  cited  as  an  other  creditors  executing  the  deed,  the 
authority  the  other  way,  the  Court  of  trustees  and  creditors  executing  the 
Review  held,  that  a  partnership  existed  deed  are  partners  in  the  business  ear- 
between  A  and  B.  ried  on  for  the  purposes  of  such  trusts. 

Where  A  and  B  casing  on  business  Owen  v.  Body,  5  Ad.  ft  Ell.  28. 

together  as  attorneys,  agreed   that    B  ^  4  Hun.  (N.  Y.).  809. 

should  receive  annually  out  of  the  prof-  *  Baldwin  v.  Burrows,  47  N.  Y.  190. 

its  the  sum  of  £800,  but  he  was  not  in  '  Prouty  v.  Smith,  51  N.  Y.  594. 

any  manner  to  be  liable  to  the  losses  of  *  Slea  v.  Matthews,  50  N.  Y.  166. 

the  business,  and  was  to  have  a  lien  on  >  Bailey  y.  Clark. 
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in  full  satisfaction  for  his  services.  It  was  held  that  they  were  not 
partners  in  foci,  whatever  might  be  their  liability  to  third  persons, 
and  it  may  be  said  that  a  mere  participation  in  the  profits  of  a  busi- 
ness does  not  make  the  parties  partners  inter  se.  As  to  third  persons, 
the  relation  may  be  raised  by  operation  of  law,  but  as  between  the 
parties,  the  actual  intention  of  the  parties  will  alone  create  the 
relation.' 


«  Haaard  v.  Hiward,  1  Story  (U.  S.  C.  C),  871. 
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CHAPTER   II. 

OP  THE  CONTBACT — (CofUtnued.) 

Sec.  52.    Receiving  interest  or  annuitj  for  money  lent  to  the  firm  does  not  make 

the  person  receiving  it  a  partner. 
Note  1.  Money  loaned  to  be  used  as  capital. 
Note  1,  pp.  95, 100, 108.  Tendency  of  American  courts  to  adopt  English 

rale. 
Note  1,  pp.  98, 101.  English  rule  as  embraced  in  Ballen  v.  Sharp,  and 

« 

other  cases. 

Pennsylvania  doctrine — Hart  v.  Kelley,  p.  100. 

Illinois— Smith  v.  Knight;  Lintner  v.  MiUiken.  p.  101. 

Ohio— Harvey  v.  Childs,  p.  100. 

Sec.  58.  Rale  in  Grace  v.  Smith. 

Sec.  54.  When  the  amount  is  uncertain  or  dependent  on  accidents  of  trade. 

Sec.  55.  Contingent  interest  in  profits. 

Sec.  56.  May  be  partnership  in  any  lawful  business. 

Sec.  57.  Cannot  be  partnership  in  mere  personal  office. 

Sbc.  58.  Particular  adventures. 

Sec.  59.  Trade  must  be  lawful. 

Sec.  00.  Must  not  involve  breach  of  the  law. 

Sec.  61.  Rule  in  Booth  v.  Hodgson. 

Sec.  62.  Money  advanced  for  formation  of  illegal  partnership. 

Bbc.  68.  Courts  of  equity  will  not  aid  parties — Aubert  v,  Biaze. 

Sec.  64.  Rule  in  Watts  v.  Brooks. 

Sec.  65.  Debts  arising  from  notes  illegally  issued. 

Sbc.  66.  Efibct  of  repeal  of  certain  English  statutes. 

Sec.  67.  Contract  intended  to  evade  usury  laws. 

Sec.  68.  Rule  in  Morse  v.  Wilson. 

Sec.  69.  Rule  in  Morisset  v.  Kinf?. 

Sbc.  70.  Rule  in  Gilpin  v.  Enderbey. 

Sec.  71.  Rule  in  Fereday  v.  Hordem. 

Sbc.  72.  Contrary  rule  in  Brophy  v.  Holmes. 

Sec.  78.  When  persons  are  restricted  by  law  from  entering  into  paitDership. 

Sec.  74.  Partnership  in  business  when  either  is  not  legally  qualified. 

Sec.  75.  Cases  illustrating. 

Sec.  76.  Partnership  in  business  requiring  license. 

Sec.  77.  Must  infringe  the  law  in  order  to  be  void. 

Sec.  78.  Rule  in  Brown  v.  Duncan. 

Sec,  79.  Rule  founded  on  principles  of  policy. 
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Reoeiying  a  fixed  and  certain  intereit,  or  an  annuity  for  money  lent  to  firm, 
does  not  make  the  person  receiving  it  a  partner. 

Sec.  52.  A  person  receiving  interest  or  an  annuity,  certain  as  to 

amount  and  duration,  for  money  lent  to  a  firm,  enjoys  no  mutuality  of 

profit  with  the  firm,  and,  consequently,  is  not  a  partner.    Cases  of  this 

kind  generally  occur  either  upon  the  retirement  of  a  partner  leaving 

a  sum  of  money  in  the  firm,  or  upon  the  decease  of  a  partner  who 

bequeathes  an  annuity  to  his  widow  out  of  the  profits.'    It  has  been 

»  D.  Eyre.  C.  J.,  in  Waugh  v.  Carver,  Torre,24W.  R  510;  Williams  v.  Scut- 

2  H.  Bl.  285.     "  This  case  lias  been  ex-  ter,  7  Iowa,  445  ;  Hallett  v.  Desbau,  14 

tremely  well  argued,  and  the  discussion  La.  An.  529  ;  Smith  ▼.  Knight,  71  111. 

of  it  has  enabled  me  to  make  up  my  148 ;    Harvey  v.    Child,    28    Ohio    St. 

mind,  and  remoye  the  only  difficulty  I  81.      Particularly    is    this    the     case 

felt,  which  was,  whether,  by  construing  when    it    appears    that   the   primary 

this  to  be  a  partnership,  we  should  not  object  is  to  give  security  to  the  lender, 

determine,  that,  if  there  was  an  annul-  as    a  creditor    of   the   firm,  or   as  a 

tv  granted  out  of  a  banking-house  to  measure  of  compensation  for  the  loan, 

the  widow,  for  instance,  of  a  deceased  Muiroo  v.  Court  of  Wards,  L.  K.,  4  P.  C. 

Sartner,  it  would  make  her  liable  to  the  419,  even  though  there  is  an  agreement 

ebts  of  the  house,  and  involve  her  in  a  that  the  lender  may,  if  he  so  elects,  be- 

bankrnptcy.    But  I  think  this  case  will  come  a  member  of  the  firm  within  a 

not  lead  to  that  consequence."  certain  period,  if  he  has  not  elected  to 

do  so.  In  Davis,  Ex  parte,  4  De  Q.,  J.  & 
Money  loaned  to  he  used  as  capital  —  S.  528 ;  83  L.  T.  (N.  3.)  689.    A  loaned  B 
ahareofproftUfoTUseof. — In  New  York  £2,000,  as  capital,  to   enable   him    to 
it  is  held  that  a  loan  of  money  to  be  used  develop  a  coal  mine  and  iron  mines,  the 
in  the  business  of  a  firm,  under  an  lease  of  the  mines  to  be  deposited  with 
agreement  that  the  lender  shall  share  A  as  security;  for  the  advances  A  was  to 
in  the   profits  of  the  business,  makes  be  paid  8<2  per  ton  on  all  coal  and  iron 
him  a  partner  per  Be  as  to  the  creditors  stone,  by  way  of  commission.    B  was  to 
of  the  firm,  although  he  is  not  in  fact  a  receive  a  salary  which  was  not  to  com- 
partner  and  has  no  control  over  the  mence  until  A's  advances  were  all  re- 
business.    Leggett  V.  Hyde,  58  N.   Y.  paid.    After  such  advances  were  repaid 
272 ;  17  Am.  I^p.  244 ;  Mason  v.  Part-  and  all  the  rents  and  royalties  and  cost 
ridge,  66  N.  Y.  688,  and  there  can  be  no  of  raising  and  preparing  the  same,  A 
question  but  that  this  was  formerly  the  was  to  be  entitled  to  three-fourths,  and  B 
rule  sustained  by  a  long  line  of  authori-  to  one-fourth  the  residue.    B  worked  the 
ties.     But  this  doctrine  has  been  much  mines  under  the  name  of  a  company, 
modified  latterly  in  England  as  well  as  It  was  held  that  they  were  not  part- 
by   the  courts  of  several  of  the  States  ners.     Ellis  y.  Ward,  21  W.  R.  100 ;  Ir- 
of  this  country,  and  the  weight  of  mod-  win  v.  Bidwell^  73  Penn.  St.  244.    A 
ern  cases  supports  the  rule  that  a  loan  right  to  participate  in  the  profits  of  a 
of  money  to  a  flrmyto  be  used  in  the  business  is  a  strong  test  of  partnership, 
proieeution  of  &eir  businese  under  an  and  there  may  be  cases  where  it  would 
agreement  that  a»  a  coneideroHon  there-  be  decisive,  upon  the  question  of  lia- 
for  the  lender  shall  be  paid  a  sfiore  bility  to  third  persons;  but  as  to  whether 
of  the  profits,  does  not  per  se  make  him  there  is  a  partnership  in  fadi,  is  one 
a  partner,  or  liable  to  third  persons  as  that  necessarily  depends  upon  the  inten- 
sueh,   unless  he  has  held  himself  out  tion  of  the  parties.    Muiroo  v.  Court  of 
as  a  partner,  or  permitted  others  to  do  Wards,  ante ;    Eastman   v.  Clark,   55 
so.     Dean  v.  Harris,  82  L.  T.  (N.  S.)  88 ;  N.  H.  288.    The  rule  relative  to  loans 
Muiroo  V.  Court  of  Wards,  L.  R.  4  P.  C.  to  firms,  or  individual  members  thereof, 
419  ;    Gilpiii  v.  Enderby  5  B.  &  Aid.  may  be  said  to  be  thiU  a  loan,  tohieh  is  in 
594 ;  Cox  v.  Hickman,  8  H.  L.  Cas.  268 ;  fact  a  loan,  to  be  repaid  in  any  event  wUh 
Grace  v.  Smith,  2  Wm.  Bl.  998 ;  Hart  v.  interest,  hotoewr  exorbitant,  does  not  ere- 
Kelley,  88  Penn.  St.  286  ;   Fariday  v.  ateaqtMsipartnersifiip  between  theUnder 
Hordem,  Jac,  144;  Delaney  v.  Timoer-  and  borrower,  unless  profits  are  express- 
lake,  23  Minn.  888;  Alfonso  v.  De  La  ly  pointed  at  as  t?ie  fund  for  its  repay- 
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clearly  decided,  that,  if  a  person  retire  from  a  firm,  leaviug  money  in 
the  hands  of  the  firm,  for  which  he  reoeires  interest  at  £5  per  cent, 
and  an  annuity  for  a  term  certain,  then  (laying  aside  the  question  of 
usury),  he  is  only  a  lender  to  the  partnership,  and  not  a  partner. 

Role  in  QvAoe  v.  Smifh. 

Sfic.  53.  In  Grace  v.  Smith,'  Smith  and  Bobinson  entered  into 

a  partnership  for  seven    years.  After  a  few  months,  their  part* 

ment.  That  is,  ths  fact  that  a  share  of  in  all  the  boBineea.  of  the  finn  of  8. 
the  ^rofiti  18  given  to  the  lender  a»  a  can'  Brothen  to  the  extent  of  three-Blx- 
nderationfor  its  use  does  not  create  a  teenths  of  the  whole,  and  was  to  ceaee 
quasi  partnership  unless  the  repaymeui  to  hare  the  eaid  one-eif  hth  interest  in 
of  tho  principal  w  nuide  to  depend  upon  the  steamer.  The  plaintiff  paid  to  them 
the  success  of  the  venture,  Lindlej  on  yarioas  samB  at  different  times,  bat 
Part. ,  vol  1,  p.  40 ;  Grace  t.  Smith,  ante  ;  neyer  enough  to  cover  the  4000J.  agreed 
Gilpin  ▼.  Enderbey,  5  B.&  Aid.  904  Fari-  to  be  paid.  It  was  held  that  this 
day  V.  Hordem,  Jac.  144;  Malroo  ▼.  agreement  did  not  oonstitnte  the 
Court  of  Wards,  ante;  Cox  v.  Hickman,  plaintiff  a  partner  with  the  firm  of  8. 
8  H.  L.  Cas.  208 ;  Dean  ▼.  Harris,  82  L.  Brothers  in  respect  of  the  steamer. 
T.  (N.  8.)  83 ;  Hart  ▼.  Keilj,  88  Penn.  If  an  arrangement  is  entered  into  bjr 
St.  280 ;  Delaney  v.  Timl>erlake,  28  which  one  person  furnishes  capital  and 
Minn.  3^ ;  Pleasants  v.  Fants,  22  Wall,  another  furnishes  labor,  the  profits  to 
(U.  S.)  110;  Smith  v.  Knight,  71  111.  148;  be  equally  divided,  and  the  person  per- 
22  Am.  Rep.  95 ;  Harvey  v.  Childs,  28  forming  the  labor  is  to  pay  interest  on 
Ohio  St.  819 ;  22  Am.  Rep.  887.  In  one-half  of  the  capital,  a  partnership  as 
Pleasant  v.  Fants,  22  Wall.  (U.  S.)  to  third  persons  exists,  although  it  is 
110,  in  a  suit  to  charge  the  defend-  expressly  sgreed  between  the  parties 
ant  as  a  partner  with  one  K,  for  debts  that  they  shall  not  be  partners ;  Brlng- 
incurred  by  him,  it  was  held  that  the  ham  v.  Clark,  100  Mass.  480 ;  Wood  v. 
fact  that  the  defendant  had  procured  Valette,  7  Ohio  St.  178 ;  Edwards  v. 
a  loan  for  him  to  be  used  in  the  purchase  Tracey,  02  Penn.  St.  887;  Marks  ▼. 
of  cotton,  and  that  the  defendant  vol-  Stem,  It  La.  An.  509 ;  Noyes  v.  Gnsh- 
untarily  had  promised  to  give  him  a  man,  95  Vt.  890;  Whitney  v.  Luddington, 
share  of  the  profits,  if  any  were  made,  17  Wis.  141 ;  Wright  v.  Davidson,  18 
for  his  assistance  in  procuring  the  Minn.  449 ;  Fitch  v.  Harrington,  18  Gray 
loan,  did  not  constitute  them  partners.  (Mass.),  472 ;  Pratt  v.  Langdon,  97  Mass. 
In  a  recent  English  case,  Meyer  v.  97 ;  Weaver  v.  Tapscott,  9  Leigh  (Va.), 
Shacher,  88  L.  T.  Rep.  (N.  S.)  97.  bv  an  424;  Sheridan  v.  Medara,  10  N.  J.  Eq.  475. 
agreement  between  the  plaintiff  and  the  But  an  sgreement  between  a  patentee 
trading  firm  of  8.  Brothers,  the  plaintiff  and  a  thira  person  that,  in  consideration 
agreed  to  pay  them  20002.,  which  was  of  the  right  to  make  and  sell  the  patented 
to  be  invested  in  the  purchase  of  a  article,  Buch  person  will  give  nim  one- 
steamer  to  be  used  for  the  purposes  of  half  the  profits,  does  not  render  them 
trade.  For  this  sum  the  plaintiff  was  partners;  Wheeler  v.  Farmer,  88  Cal. 
to  receive  interest  at  the  rate  of  five  per  208.  So  it  has  been  held  that  when  A 
cent  and  to  have  an  one-eighth  interest  leases  to  B  a  manufacturing  establish- 
In  the  steamer,  t.0.,  to  have  one-eighth  ment,  Bto  furnish  capital  and  labor  and 
of  the  annual  results  after  all  expenses  give  A  one-half  the  profits  ;  the  bocAis 
of  equipment,  ten  per  cent  on  the  value  to  be  open  to  inspection  by  B,  and  the 
ot  the  steamer  for  depreciation,  and  the  profits  to  be  divided  periodically,  a  part- 
five  per  cent  for  interest,  had  been  de-  nership  iikter  se  and  as  to  third  persons 
ducted  therefrom.  The  plaintiff  also  is  created;  Ward  v.  Beath,28  Wis.  254; 
agreed  to  pay  to  8.  Brothers  the  sum  of  Dalton  City  Mfg.  Go.  v.  Dalton  Mfg.  Co. 
40002.  within  a  year  from  the  date  of  88  Ga.  248.  But,  where  one  person  pur- 
the  agreement,  and  upon  making  the  chases  goods,  and  gives  another  a  cer- 
latter  payment  was  to  become  interested  tain  proportion  of  the  profits  for  selUng 
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uership  was  publicly  digsolved.  The  terms  of  the  dissolution  were, 
that  all  the  stock  in  trade,  and  debts  due  to  the  partnership, 
should   be  carried  to  the  account  of  Robinson  only ;  that  Smith 

was  to  have  back  £4200  which  he  brought  into  the  trade,  and 
£1000  for  the  profits  then  accrued  since  the  commencement 
of  the    partnership ;     that    Smith  was  to    lend    Robinson   £4000, 

them,  it  is  held  that  no  partnerBliip  re-  casual  conversation  admitted  that  he 
lation  is  created.;  Darlej  v.  HaU,  5  was  not  a  partner  of  S.  The  witnesses 
Bush  (KyOi  649 ;  Edwards  y.  Tracy,  62  could  give  no  reason  why  they  could 
Penn.  St.  374 ;  Strong  y.  Place,  4  Kobt.  recall  the  conyersation,  and  they  could 
(N.  Y.)  385;  Munson  v.  Hall,  6  Grant's  remember  none  of  the  circumstances 
Ch.  App.  Gas.  63 ;  Reynolds  y.  Hicks,  1  in  connection  with  it.  It  was  held 
Ind.  115 ;  BuUor  y.  Paillas,  10  Martin  that  the  court  below  erred  in  decid- 
(La.),  86 ;  Atherton  y.  Felton,  44  N,  H.  ing  that  no  partnership  ex^isted. 
56 ;  Pomeroy  v.  Sigerson,  29  Mo,  177 ;  An  agreement  by  which  one  adyances 
Smith  y.  Wright,  5  Sandf.  (N.  Y.)  110  ;  money  to  another,  upon  condition  that 
Bradley  y.  White,  10  Mete.  (Mass.)  804 ;  he  or  any  person  whom  he  may  nomi- 
Allen  y.  Dunn,  15  Me.  294.  In  Whit-  nate  shall  be  receiyed  as  ft  partner 
ney  y.  Ludding^n,  17  Wis.  140,  L  within  a  certain  time,  does  not  make 
agreed  to  lease  to  W  and  T,  for  the  person  making  the  advances  a  part- 
eleyen  months,  a  steam  saw-mill,  in  ner.before  the  time  for  making  the  elec- 
which  the  latter  were  to  make  certain  tion  has  arriyed.  Dayies,  Ex  parte,  4  De 
improyements  and  repairs,  and  to  rtin  G.,  J,  &  S.  526;  Ellis  y.  Ward,  21  W.  R. 
the  mill  with  due  diligence,  and  L  100 ;  Irwin  y«  Bidwell,  72  Penn,  St.  244. 
was  to  adyance  tj,000  for  making  When  a  loan  is  made  to  a  person  or  a 
such  improyements  and  repairs,  and  to  firm,  and  a  proportion  of  the  proceeds 
bear  one-third  of  the  expense  of  the  of  the  business  is  given  to  the  lender,  he 
same  above  that  sum.  The  lumber,  cannot  be  charged  as  a  partner,  if  from 
when  manufactured,  was  to  be  shipped  the  tohols  agreement  it  appears  that  the 
to  Chicago  to  some  one  whom  I*  should  primary  c^ect  toas  to  give  security  to  the 
designate,  to  be  sold ;  and  the  proceeds,  tender  ae  a  creditor  of  the  person  or  firm. 
after  paying  freight,  to  be  applied  as  Mulroo  y.  Court  of  Wards,  L.  R.,  4  P. 
follows :  seventy-five  cents  per  M  feet  C,  419.  In  this  case,  however,  the  court 
to  be  paid  h  on  account  of  rent  of  the  said :  "  A  right  to  participate  in  profits  is 
mill ;  f  1.75  per  M  to  bepaic^W  and  T  a  strong  test  of  partnership,  and  there 
as  expenses  of  manufacturing  the  lum-  may  be  oases  where  from  such  partici- 
ber;  from  the  residue  Ii  was  to  be  paid  pation  alone,  it  may,  as  a  presumption 
any  advances  made  by  him  for  logs  to  of  fact,  be  enforced ;  but  in  all  cases, 
stock  the  mill,  with  interest.  After  all  whether  such  relation  does  in  fact  ex- 
expenses  for  logs  and  for  manufacture  ist,  depends  upon  the  intention  of  tlie 
ing,  shipping,  and  selling  the  lumber,  paries.**  An  agreement  between  two 
were  paid, Wand  T  were  to  pay  L  one*  persons  to  divide  the  profit  or  loss  upon 
fourth  of  the  ua t  proceeds  of  the  busi.  a  sale  of  goods  which  are  to  be  bought 
ness.  It  was  held  that,  under  this  con-  and  paid  for  by  one  of  them,  does  not 
tract,  L,  W  and  T  were  partners,  and  create  a  joint  property.  Alfero  v.  De 
jointly  liable  as  such  for  repairs  to  the  La  Torre,  24  W.  R.  510. 
mill.  In  SchoeflSer  v.  Schwarting,  17  The  doctrine  that  he  who  shares  in 
Wis.  320,  S,  the  owner  of  a  printing  the  profits  of  a  business  shall  be  held 
office,  advertised  that  he  had  taken  one  chargeable  as  a  partner,  whether  he  is 
W.  into  partnership.  After  W  's  death  so  in  fact  or  not,  is  unreasonable,  un- 
he  had  the  property  inventoried  and  ap-  just  and  never  had  any  foundation 
praised,  and  gave  his  notes  for  the  pur-  either  in  reason  or  policy.  The  idea  that 
chase-money  of  W*s  interest  to  the  he  shall  be  held  chargeable  because  he 
latter's  administrators.  Afterward  S  takes  so  much  from  the  funds  from 
denied  the  partnership,  in  defending  an  which  the  debts  of  the  firm  should  bo 
action  on  the  notes,  and  produced  two  paid  is  utterly  baseleBs,becau8e,  until  af- 
witnesses  who  recollected  that,  ten  or  ter  all  the  obligations  of  the  firm  are  pro- 
twelve  years  before,  shortly  after  the  vided  for,  there  are  no  profits  to  divide, 
alleged  partnership  commenced,  W  in  a  ParticulaAy  is  this  so  as  to  all  the  obli- 
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part  of  this  £5200,  or  let  it  remain  in  his  hands  for  seven  years^ 
at  £o  per  cent  interest,  and  an  annuity  of  £300  per  annum  for  the 
same  seven  years ;  for  all  which,  Robinson  gave  a  bond  to  Smith. 
Bobinson  advanced  to  Smith  £600,  for  two  years'  payment  of  the  an- 
nuity, and  other  sums^  by  way  of  interest  and  gratuities,  and  other 
large  sums,  at  different  times,  to  enable  him  to  pay  tlie  partnership 

gations  amamed  during  the  period  that  said  bosinesa  during  the  said  three 
the  agreement  to  divide  the  profits  ex-  years ;"  and  the  memorandum  conclud- 
iats.  To  say  tliat  one  who  loans  money  ed  with  these  words  :  *' moreover,  in  no 
to  enable  the  firm  to  prosecute  the  case  are  you  to  be  considered  as  a  part- 
business  shall  be  held  chargeable  as  a  uer  with  me  in  the  said  business  of  an 
Eartner  to  third  persons,  if  he  is  to  underwriter."  It  was  held  by  the  Ez- 
ave  a  share  of  the  profits  as  compen-  chequer  Chamber,  in  accordance  wiUi 
sation  for  the  favor,  either  in  whole  or  the  judgment  of  the  court  of  common 
in  part,  is  unjuBt,  because  it  subjects  pleas,  that  the  above  memorandum  did 
him  to  liability  to  those  who  have  not  not  constitute  the  defendant  a  partner 
relied  upon  it,  and  because,  if  no  profits  with  his  son.  By  a  settlement  after- 
are  made,  he  receives  nothing,  and  con-  ward  made  on  his  marriage)  S  assigned 
sequently  has  taken  nothing  which  to  the  defendant  and  one  O,  as  trustees, 
should  properlv  have  gone  to  the  cred-  '*  all  and  singular  the  sums  of  money, 
itors.  If  profits  ai'e  earned,  then  the  earnings,  pr€»^» and  emoluments  which 
fund,  during  that  period,  is  ample  for  are  now  in  the  hands  of  Fenn,  and  all 
the  payment  of  creditors.  *  It  is  impol-  such  as  shall  hereafter  come  into  the 
itic,  because  it  prevents  business  men  hands  of  Fenn,  on  account  or  in  respect 
from  making  advantageous  loans  for  of  the  said  undfj^writing  business." 
the  prosecution  of  their  business,  and  The  deed  also  contained  a  power  <^  at- 
thus  retards  rather  than  accelerates  tomey  authorizing  the  defendant  and 
business.  In  England  the  rule  has  been  his  co-trustee  to  receive  the  whole  pro- 
repudiated,  and  many  of  the  courts  in  eeeds  of  the  ImHne^s  ;  and  the  first  trust 
this  country  are  advancing  in  the  same  was,  to  pay  the  defendant  50(M.  a  year, 
direction.  with  an  additional  sum  when  tlie  profits 
In  BuUen  v.  Sharp,  L.  R.,  1  C.  P.  80,  of  the  business  should  have  realized  a 
S,  being  about  to  commence  business  given  sum,  and  a  covenant,  that,  when 
a.-4  an  underwriter  at  Lloyd's,  through  the  accumulated  profits  have  reached 
the  agency  of  one  Fenn,  in  considera-  8,500^.  and^  continued  at  that  amount 
tion  of  the  defendant  (the  father  of  S)  without  reduction  for  two  years,  the 
engaging  with  Fenn  to  hold  a  sum  of  trustees  should  re-assign  to  S  '*  the  said 
5,(XK)i^.  available  for  his  son  for  the  pur-  moneys  and  profit*  arising  from  the 
pose  of  carrying  out  the  arrangement,  aforesai4  underwriting  business." 
gave  the  defendant  the  following  mem-  •  In  an  action  upon  a  policy  signed  by 
orandum :  *'  In  consideration  of  your  Fenn  in  the  name  of  S,  a  special  case 
guaranteeing  me  to  the  extent  of  5,0002.  was .  stated  in  which  were  set  out  the 
in  my  business  of  underwriter,  until  by  above-mentioned  memorandum  and 
such  business  I  shall  make  or  acquire  marriage  settlement,  and  by  which  it 
from  the  profits  thereof,  5,0002.  after  was  agreed  that  the  court  should  draw 
providing  for  all  known  losses,  I  here-  any  reasonable  inferences  of  fact;  upon 
by  promise  and  agree  to  pay  to  you  dur-  these  facts  it  was  held  by  the  majority 
ing  your  life,  in  case  I  shall  so  long  live,  of  the  Exchequer  Chamber,  reversing 
an  annuity  of  5002.,  being  equal  to  102.  the  judgment  of  the  court  below,  that 
per  cent  per  annum  on  5,0002.;  and,  fur-  the  marriage  settlement  did  not,  either 
ther,  that,  if  at  the  end  of  three  years  alone  or  in  conjunction  with  the  memo- 
f  rom  the  date  hereof,  it  shall  appear  randum,  render  the  defendant  liable  as 
that  one-fourth  of  the  net  average  an-  a  partner  with  S  in  his  underwriting 
nual  profits  during  that  period  made  by  business. 

me  in  the  said  business  shall  amount  to        Channel,  B..  in  the  course  of  an  opin- 

more  than   5002.,  the  said  annuity  shall  ion  delivered  by  him  in  the  case,  said  : 

thenceforth  be  increased  to  a  yearly  "  In  all  cases,  the  reason  for  which  a 

sum  equal  to  one-fourth  of  such  net  av-  man  is  held  to  be  liable  as  being  a  part- 

erage  annual  profits  made  hy  me  in  the  ner  in  a  business,  for  contracts  not  per- 
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debts,  Smith  having  agreed  to  receive  all  that  was  due  to  the  partner- 
ships and  to  pay  its  debts,  but  at  the  hazard  of  Bobinson.  Robinson 
having  become  bankrupt,  and  an  action  being  brought  against  Smith, 
for  goods  sold  and  delivered  to  the  partnership,  and  the  jury  having 
found  that  the  annuity  was  not  payable  out  of  the  partnership  prof- 
itSy  the  question  was,  whether  Smith  could  be  considered  as  a  dormant 

Bonally  entered  into  by  him,  is  to  be  person  making  them  where  they  proved 
found  In  the  fact  of  the,  relation  of  unprofitable.  Sack  a  state  of  things 
principal  and  agent  being  assumed  does  not,  however,  appear  from  tlie 
to  exist  between  partners.  What*  case,  as  the  facts  are  tnere  stated.  It 
ever  doabt  the  cases  of  Grace  v.  Smith,  was  the  business  of  the  defendant's  son. 
2  W.  Bl.  998,  and  Waugh  v.  Car-  The  defendant  received  an  annuity  of 
ver.2  H.  Bl.  285,  may  have  given  rise  500^.,  in  consideration  of  his  guarantee 
to,  mast  be  taken,  I  think,  to  be  set  at  or  advance  of  5,000^.  If  the  business 
rest  by  the  case  of  Cox  v.  Hickman,  8  had  prospered,  the  surplus  would  have 
H.  L.  C.  2G8,  in  the  House  of  Lords.  Of  gone  to  benefit  the  son  ;  always  assum- 
course  we  are  bound  by  the  ratio  deci-  ing  the  facts  stated  to  be  the  real  facts, 
dendi.  It  is  to  be  collected  principallv  and  not  colorable.  It  is  true  that  the 
from  the  juderments  of  Lord  Cranwortn  defendant,  as  one  of  the  trustees  of  the 
and  Lora  Wensleydale,  with  whose  marriage  settlement  referred  to  in  the 
opinions  the  other  learned  lords  who  case,  was  to  receive  the  profit-;  but, 
took  part  in  the  decision  entirely  agree,  in  considering  the  e£fect  of  this,  we 
I  think  ihat  henceforth  we  may  take  it  must  look  at  the  trusts  of  the  deed  and 
that  the  true  test,  where  a  person  is  the  nature  of  an  underwriter's  business, 
sought  to  be  made  liable  on  the  ground  The  trustees  had  not  to  manage  the 
of  his  being  a  partner,  is,  to  see  whether  business,  as  the  trustees  of  the  credit- 
he  has  constituted  the  other  alleged  or's  deed  in  Cox  v.  Hickman,  8  H.  L.  C. 
partner  his  agent  in  respect  of  the  268,  had  ;  they  had  to  apply  the  funds, 
partnership  business ;  and  that,  taking  first,  in  payment  of  500^.  a  year  to 
a  part  of  the  profits,  though  cogent  evl-  Sharp,  sen . ,  the  defendant.  This,  if 
dence  of  this,  is  not  oonolusive.  Mere  we  accept  the  statement  in  the  case  as 
partieipatian  in  the  proJUe  is  not  euffl-  to  its  origin,  Is  a  mere  debt  incurred  by 
eierU  to  make  a  man  bound  by  alleged  Sharp,  jun.,  in  obtaining  capital  to  start 
partnership  eontraets,  if  the  facts  show  him  in  his  business.  £>  far,  there  is  a 
that  he  had  not  constituted  the  otlier  his  mere  mortgage  of  profits,  which  accord- 
agent.  Now,  in  the  present  case,  taking  ing  to  Cox  v.  Hickman,  will  not  make 
the  facts  stated  in  the  case  to  be  the  act-  the  mortgagee  liable.  Next,  there  is  to 
ual  facts,  I  cannot  see  any  agency  con-  be  a  payment  of  500^.  a  year  to  Sharp, 
stituted.  It  is  clear,  in  the  first  place,  jun.,  on  which,  I  think,  nothing  turns, 
that  care  was  expresslj  taken  that  it  m  considerinc:  the  liability  of  Sharp, 
should  not  be  done ;  and  certainly  none  sen.  Then  comes  the  trust  for  the  ac 
can  be.  implied  from  the  conduct  of  the  cumulation  or  reserve  fund.  This  is  to 
defendant,  on  the  ground  of  his  hav-  provide  for  the  losses  which  in  this  par- 
ing held* himself  out  as  a  partner,  ticular  business  are  to  be  expected  in 
for,  it  is  stated  that  the  plaintiffs  some  years  to  exceed  the  profits,  and 
did  not  at  the  time  of  the  insurance  which  must  be  paid  out  of  capital  or 
know  the  facts  upon  which  it  is  now  accumulated  profits  of  previous  years, 
sought  to  make  the  defendant  liable.  Can  the  fact  that  the  profits  are  to  be 
In  what  other  way,  then,  could  author-  paid  to  the  trustees  for  such  a  purpose 
ity  be  conferred?  Only,  as  it  seefns  to  as  this  make  the  business  that  of  the 
me,  if  the  facts  showed  that  the  busi-  trustees,  any  more  than  an  agreement 
nesB  was  really  the  business  of  the  to  pay  them  to  a  particular  bank  would 
defendant,  carried  on  for  his  benefit,  make  the  bankers  partners  ?  If  profits 
and  not  for  that  of  his  son,  or  for  his  had  been  made,  ana  the  money  accumu- 
benefit  together  with  that  of  his  son.  lated,  no  doubt  those  funds  could  have 
In  that  case,  having  accepted  the  ben-  b(  en  made  available  for  the  benefit  of 
efit  of  contracts  made  on  his  behalf  creditors ;  but  the  question  here  is,  no 
where  beneficial,  he  would  be  precluded  profits  having  been  made,  can  tlie  ao- 
from  repadi|iting  the  authority  of  the  ceptanoe  by  uie  trustees  of  the  trust  to 
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partner,  after  the  dissolution.  The  Court  of  Common  Pleas  held  he 
could  not.  De  Grey,  C.  J. — "  If  any  one  advances  or  lends  money  to 
a  trader,  it  is  only  lent  on  his  general  personal  security.  It  is  no  spe- 
cifielien  upon  the  profits  of  the  tirade,  and  yet  the  lender  is  generally 
interested  in  those  profits ;  lie  relies  on  them  for  repayment ;  and 
there  is  no  difference  whether  that  money  be  lent  de  novo,  or  left  behind 

take  the  profits  and  hold  them  for  ench  Eniflrbt,  71  111.  148  ;  22  Am.  Rep.  95. 
a  purpose,  'Aritbout  any  powers  of  man-  In  Harvey  j.  Cliilds*  antey  one  Potter 
agement,  make  the  business  tbat  of  the  having  contracted  for  two  car  loads  of 
trustees  and  carried  on  on  tbeir  behalf  ?  hogs,  applied  to  the  defendant  to  loan 
I  think  it  cannot."  him  the  money  to  pay  for  them,  which 
In  Dean  v.  Harris,  B  took  a  lease  of  he  did,  under  an  arrani^ement  that  the 
coal  mines,  and  not  having  capital  to  defendant  should  take  possession  of  the 
work  them,  entered  into  an  agreement  hogs  at  their  place  of  destination,  sell 
with  H  to  the  following  effect:  H  was  them,  and  after  reimbnrsing  himself  for 
to  advance  2,0002. ,  to  be  repaid  with  in-  his  loan,  the  profits  should  be  equally 
terest  at  ten  per  cent  per  annum,  so-  divided  between  them.  The  defendant, 
curity  to  be  given  by  deposit  of  the  however,  in  any  event,  was  to  be  reim- 
lease ;  after  payment  of  rents  and  royal-  bursed  for  the  money  advanced.  The 
ties,  and  a  salary  to  B,  the  profits  were  money  ($2,500)  was  given  to  Potter, 
to  be  divided  in  the  proportion  of  three-  who,  instead  of  paying  for  the  hogs, 
fourths  to  H,  and  one-fourth  to  B;  H  to  lx>nght  them  upon  his  own  credit.  The 
be  free  from  all  liability,  except  for  defendant  sold  the  hogs  in  pursuance  of 
money  advanced.  H  died,  and  credit-  the  arrangement,  and  appropriated  the 
ors  sought  to  make  his  estate  responsi-  money  to  reimburse  himself  the  sums 
ble  for  debts  contracted  by  B  in  the  min-  advanced.  No  profits  were  made.  The 
ing  business.  It  was  held  that  there  plaintiff,  of  whom  the  hogs  were  pur- 
was  no  evidence  of  a  partnership,  and  chased  by  Potter,  brought  an  action 
the  estate  was  not  liable.  The  rule  that  against  the  defendant  to  recover  their 
sharing  the  profits  is  the  criterion  of 'a  price,  upon  the  ground  that  he  was  a 
partnership  has  been  entirely  repudiated  partner  with  Potter  in  the  transaction, 
in  England.  SeeWheatcroft  v.  Hickman,  It  was  held  that  he  could  not  recover, 
8  H.  L.  Gas.  268 ;  In  re  English  and  Irish  the  court  recognizing  the  doctrine  of  the 
Church  Society,  1  W.  R.  681  ;  8  L.  T.  English  cases,  before  referred  to,  as  em- 
(N.  S.)  724.  Tfie  teit  there  m,  whether  bodying  the  true  doctrine  and  tests  of 
t?ie  alleged  partner  con^ituted  the  other  partnership  as  to  third  persons.  "The 
hie  agent  far  carrying  on  tJu  husinees,  relation  of  the  parties,^'  said  Day,  J., 
Partners  are  rnutual  agents  and  prinei-  was  that  of  debtor  and  creditor,  of  bailor 
pals.  In  this  country,  agents  and  ser-  and  bailee,  and  not  that  of  partners, 
vants  employed  in  a  business  may  par-  They  had  no  mutual  interest  in  the  hogs 
ticipate  in  profits  as  a  compensation  for  in  common,  as  principcds  or  proprietors, 
services,  without  incurring  the  liability  nor  toas  either  acting  as  principal  for 
of  partners.  But,  as  a  general  rule,  the  himself  and  agent  for  the  other.  If, 
courts  ifere  hold,  that  an  agreement  to  however,  that  relation  could  %e  said  to 
furnish  money  and  share  in  the  profits  exist  after  the  hogs  were  deliveit^d  to 
makes  one  a  partner,  and  liable  for  the  Ghilds,  there  is  no  ground  for  an  infer- 
debts  of  the  partnership,  independent  ence  that  the  debt  to  Harvey,  previously 
of  any  private  agreement.  Leggett  v.  contracted  by  Potter,  was  incurred  upon 
Hyde,  58  N.  Y.  272;  Manhattan  Brass  the  authority  of  Childs."  See  similar 
Co.  V.  Sears,  45  id.  797 ;  Parker  v.  in  facts  and  doctrine,  Adams  v.  Funk, 
Canfield,  87  Conn.  250.     But  in  several  58  111.  219. 

of  the  American  States  the  English  doc-  In  Hart  v.  Kelley,  88  Penn.  St.  286, 
trine  has  been  adopted.  England  v.  Paxson,  J.,  said,  **  The  rule  of  law  for- 
England,  11  Alb.  L.  J.  55 ;  Eastman  v.  merly  prevailing,  that  participation  in 
Clark,  58  N.  H.  276  ;  Lintner  v.  Milli-  the  net  profits  of  a  business  made  a  par- 
ken,  47  111.  178;  Hart  v.  Kelley,  88  ticipant  liable  to  third  parties,  as  a 
Penn..  St.  286 ;  Delaney  v.  Timberlake,  partner,  has  been  greatly  modified  in 
SI  Minn.  888 ;  Harvey  v.  Childs,  28  Ohio  EngUnd  and  in  this  country.  Thus  in 
St.  819 ;  22  Am.  Rep.  387;  and  Smith  v.  Dean  v.  Harris.  88  L.  T.  (N.  S.)  689,  and 
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in  trade  by  one  of  the  partners  vho  retires*  I  think  the  true  crite- 
rion is^  to  inquire  iVhether  Smith  agreed  to  share  the  profits  of  the 
trade  with  Bobinson,  or  whether  he  only  relied  on  those  profits  as  a 
fund  of  jiayment.  The  jury  have  said  this  is  not  payable  out  of  the 
profits  ;  and  I  think  there  is  no  foundation  for  granting  a  new  trial." 
Blackatone,  J.,  concurred,  and  thought  the  tioie  question  in  these 

Beaa  v.  Butfirfield,  id.,  Butterfield,  wlio  pftrticipation  in  the  profits  under  such 
was  a  person  of  small  means,  applied  to  circumstances  constituted  a  partner- 
Harris  to  advance  him  money  for  the  ship,  Pazson,  J.,  said,  **  The  participa- 
Surpose  of  developing  certain  mines,  tion  in  the  profits  might  make  him  one, 
[arris  consented  to  lend  Butterfield  but  not  necessarily  so.  Jt  would  depend 
3,000^.,  upon  certain  terms,  io  wit,  that  upon  (he  intention  of  tJ^e  parties  as  ex- 
B  having  entered  into  an  agreement  to  pressed  hy  the  terms  of  their  agreement. 
taka  a  lease  of  the  Lycett  mines,  that  There  were  to  be  no  profits  divided 
Xhkr  said  mines  be  worked  under  the  until  the  advances  were  repaid." 
style  and  firm  of  The  Lycett  Mining  In  Lintner  v.  Mil  liken,  an<6,  certain  par- 
Go.  ;  that  the  said  H  find  money  to  ties,  partners  in  Decatur,  having  an  idea 
work  the  mines  to  an  extent  not  exceed-  that  money  could  be  made  in  the  mann- 
ing 2,0002.;  that  the  said  money  shall  f act ure  of  cultivators,  but  bavins  no  cap- 
be  repaid  with  20  per  cent  interest ;  ital  to  engage  in  the  business,  induced 
the  said  H  to  be  paid  '6d,  per  ton  on  all  a  banker  in  that  city  to  advance  the 
coal  and  iron  stone,  by  way  of  commis-  necessary  funds  An  agreement  was  en- 
sion.  The  said  B.  to  be  paid  200/.  per  tered  into  by  which  the  manufacture 
annum  by  way  of  salary,  but  not  to  should  be  carried  on  by  the  parties  apply- 
take  date  until  the  sum  or  sums  ad-  ing  for  pecuniary  aid,  who  should  sell 
vanced  by  said  H.  be  repaid  ;  said  B  to  the  machines,  collect  the  proceeds,  and 
promote  the  interest  of  tne  concern,  and  return  to  the  banker  his  advances,  and 
continue  in  receipt  of  salary  so  long  as  account  to  him  for  one-third  the  profits, 
he  should  conduct  the  business  to  the  The  banker  advanced  something  over 
satisfaction  of  H.  After  payment  of  Hie  $8,000.  Receiving  no  returns, he  brought 
above,  and  costs  of  raising  and  prepar-  an  action  against  the  other  parties 
ing,  and  delivering  to  market,  the  pro-  therefor,  which  was  sought  to  be  de- 
duct of  said  mines,  said  H  shall  be  en-  feated  upon  the  ground  that  they  were 
titled  to  three-fourths  of  the  profits,  partners,  and  an  action  at  law  could  not 
and  all  the  net  proceeds  of  the  concern  be  maintained.  But  the  court  held  that  no 
to  be  disposed  of  in  the  like  proportion  ;  partnership  existed,  and  that  their  re- 
said  H  to  be  free  from  all  Hability  ex-  lation  was  merely  that  of  borrower  and 
oept  in  respect  of  the  money  advanced  lender. 

by   him.      The    Vice-Chancellor    held,  In  Smith  v.  Knight,  ante,  the  ques- 

that  there  was  no  partnership,  saying,  tion  was  raised  directly  between  a  third 

"All  that  H  did   was   consistent  with  person   and  the   person    sought  to  be 

his  character  as  capitalist,  assisting  B  charged  as  partner.     In  that  case  one 

in  carrying  on   business.      All  that  is  Hennersheets  was  doing  a  general  com- 

said  to  %onstitute  a  partnership.    If  it  mission  business  in  Chicago,  Und  to  aid 

could,  it  would  be  most  unsafe  for  any  him  Knight,   Baker  &  Co.   agreed  in 

man  to  lend  a  tradesman  any  sum  of  writing  to  advance  money  to  him  from 

money  and  to  look  after  the  best  means  titaie  to  time,  not  to  exceed  in  the  aggre- 

he  could  get  for  its  repayment.    Mai-  gate  at  any  one  time  $7,000.     Henner- 

broo  V.  Court  of  Wards,  L.  R.,  4  P.  C.  sheets  was  to  repay  the  advances  with 

419^,   is   perhaps  .a  stronger  case  than  interest  at  ten  per  cent  per  annum  on 

Dean  v.  Harris.     To  the  same  point  is  the  average  balance  advanced,  and,  af- 

Cox  V.  Hickman,  8  H.  L.  Cas.  268."    In  ter  deductmg  a  certain  amount  of  office 

Pennsylvania,  by  statute,  Purdon  1,121,  expenses,  to  divide  the  balance  of  com- 

pi.  15,  it  is  provided  that  a   loan  of  missions  equally  between  them,  shar'e 

money,  taking  a  share  of  the  profits  of  and  share  alike.      But  it  was  expressly 

a  business  in  lieu  of  interest,  shall  not  agreed  that  they  were  not  to  be  liable  for 

render  a  person  liable  as  a  partner  ex-  any  of  the  losses  of  the  business.     As 

oept  as  to  the  money  loaned.     In  com-  a  further  security  for  the    advances, 

menting  upon  the  question  whether  a  Hennersheets   assigned  to  the  defend- 
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cases  was,  whether  the  profit  or  premium  was  certain  and  defined^  or 
casual,  indefinite,  and  depending  on  the  accidents  of  trade.     In  the 

former  case  it  was  a  loan  (whether  usurious  or  not,  was  not  material 
to  that  question),  in  the  latter,  a  partnership. 

In  the  case  of  Grace  v.  Smith,  the  annuity  was  payable  simply  in 

consideration  of  the  money  lent.  Nothing  was  said  as  to  its  being 
payable  in  considertition  of  the  annuitant's  relinquishing  the  profits 

ants  hits  books,  acconnts,  notes,  drafts,  or  gett  y.  Hyde^  ante.  The  same  odjection 
claims  which  he  had  or  might  thereaf-  stood  in  the  way  of  tlie  Ekiglish  courts 
ter  have  against  any  person  or  persons  (Cox  v.  Hickman,  ante),  but  the  court 
for  advances,  commissions  or  otherwise,  brushed  it  aside,  and  the  new  rule  was 
and  upon  request,  to  deliver  them  over  regarded  with  so  much  favor  tliat  Par- 
to  them.  There  was  no  stipulated  time  liament  enacted  it  into  the  statutes,  ren- 
during  which  the  arrangement  should  deringit  impossible  for  the  courts  to 
continue.  The  court  held  .that  they  recede  from  it.  Its  adoption  by  the 
were  not  partners,  and  that  the  defend-  courts  of  this  country  would  prevent 
ants  coula  not  be  heh".  liable  for  debts  much  conflict  and  confusion,  and  great- 
created  by  Hennersheets  in  the  business,  ly  aid  the  business  interests  of  the 
The  case  of  Legffett  v.  Hyde,  nnte,  was  country.  That  the  rule  will  ultimately 
different  from  the  foregoing  cases,  in  be  generally  adopted  by  our  courts 
that  the  money  was  advanced  as  capital  would  seem  to  be  indicated  by  the  late 
in  a  general  business,  and  was  to  be  re-  cases  involving  the  question,  previously 
turned  with  a  share  of  the  profits  made  referred  to. 

during  the  time,  at  the  end  of  a  year.  The  circumstances  attending  the  loan,' 

Under  such  circumstances,  as  was  said  the  purpose  and  intention  of  the  par- 

by  Day,  J.,  in  Harvey  v.  ChUdS)  ante,  ties  to  be  gathered  from  what  was  said 

"  It  may  well  be  implied  that  the  busi-  and  done,  the  nature  of  the  business, 

nesa  was  to  be  conducted  on  behalf  and  etc.,  are  proper  to  be  considered.   Thus, 

by  the  authority  of  the  person  advanc-  in  Parker  v.  Canfield,  87  Conn  250 ,  9 

ing  the  monev  and  sharing  the  profits,  AIn.  Rep.  317,  the  defendant  and  one 

for  it  is  to  x\ie  continuing  tnLde,  \n  the  Hutchinson  became  interested  in  busi- 

ordinary  way ,thathelooksforhisprofits."  ness  with  one  Andrews.    From  time  to 

In  all  cases  a  person  seeking  to  charge  time,  during  1865,  they  furnished  him 

one  as  a  partner)  by  operation  of  law,  with  capital  under  an  arrangement  that 

takes    the     burden     of     establishing  each  of  them  (Canfield  &  Hutchinson) 

the  relation,  and  must  establish  it  by  should  furnish  $5,000,  and  should  have 

proof  that  warrants  the  inference  that  one-sixth  of  the  profits  of  the  business, 

the  persons  were  either  partners  inter  and  that  the  arrangement  continue  until 

86  or  as  to  third  persons.     Harvey   v.  Septeml>er  1,  1868.    In  January,  1866. 

Childs,  ant^;    Warren  v.  Chambers,  12  they  applied  to  counsel  to  draw  up  an 

111.  124;  Smith  V.  Knight,  a/2f«.     From  agreement    between    them,   and    then 

the  cases  referred  to  it  will  be  seen  that  ascertained    that      this     arrangement 

there  is  a  strong  tendency  on  the  part  would    make  them  partners.     Then  it 

of  the  courts  in  this  country  to  follow  was  agreed   that    the  money  invested 

the  modern  doctrine  of    the   English  by    (Tanfield  &  Hutchinson  should  be 

courts,  and  predicate  the  test  of  part-  treated  as  a  loan,  and  the  notes  and 

nership    upon    the    question    whether  agreements    were    accordingly    drawn, 

the   relation  of  principal  and  agent  ex-  l^e  court  held  that  the  facts  shew  that 

ists  rather  than  upon  a  mere  particlpa-  the  defendants  were  both  partners  inter 

tion  in    profits,  and  the  justice  of  the  m,  and  as  to  third  person  while  acting 

doctrine  commends  itself   in  opposition  under  the  verbal  agreement,  and  that, 

to    a   rule    that    has  been  productive  after  the  writings  were  drawn  embody- 

of  much  hardship,  and  that  has  meas-  ing  the  agreement  entered  into  in  Janu- 

urably  inconvenienced  business  men  in  ary,  1866,  they  ceased  to  be  partners  in- 

raising  capital  with  which  to  carry  out  ter  se,  but  still  remained  liable  as  part- 

their  enterprises.  ners  as  to  third  persons,  and    conse- 

The     New    York  courts  hesitate   to  quently  liable  for  the  plaintiff's  debt 

adopt  the   rule,  because  it  feels  itself  that  was  created  after  the  writings  were 

bound  by  a  long  line  of  decisions.  Leg-  made. 
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of  the  firm.  But,  even  if  an  annuity  were  granted  expressly  *'  in 
lieu  of  the  profits/'  as  these  words  would,  of  themselves,  negative  the 
presumption  that  the  annuity  was  paid  out  of  the  profits,  or  that  the 
parties  intended  to  be  partners,  it  seems  clear,  that  a  person  would 
not  be  held  a  partner,  who  receives  an  annuity  in  lieu  of  the  profits, 
but  which  neither  varies  in  its  amount  with  the  profits,  nor  de- 
][)eDds,  in  its  duration,  on  the  term,  of  the  partnership.  And  it  may 
be  remarked,  ihat,  in  a  case  where  a  person  retired  upon  an  annuity, 
receiving  also  a  percentage  on  the  profits  of  the  trade,  this  person  was 
held  to  be  a  partner,  by  reason  of  the  latter  stipulation,  and  not  of 
the  former.*  If,  however,  a  person  were  to  receive  an  annuity  in  lieu 
of  the  profits  of  a  trade,  and  determinable'on  the  event  of  the  trade 
ceasing,  it  seems  clear  that  he  would  be  considered  a  partner  with  the 
grantor  of  the  annuity.' 

When  the  amount  is  unoertahi,  or  dependent  on  accidents  of  trade. 

Sec.  54.  So,  if  a  person,  in  compensation  for  money  leut  with  or  lent 
to  a  firm,  receives  an  annuity  varying  in  its  amount  with  the  profits, 
he  is  clearly  a  partner  in  the  concern.  Thus, where,  upon  his  retirement 
from  the  business,  A,  one  of  several  partners,  assigned  all  his  share 
of  the  trade  to  trustees,  upon  trust  to  pay  an  annuity  of  £50  a  year 
to  himself  for  life,  and  after  his  death  to  his  wife  for  life,  and,  upon 
the  death  of  the  survivor,  in  trust  for  their  infant  children :  And  it 
was  stipulated  that,  if  the  proceeds  of  A's  share  should  not  be  suffi- 
cient to  pay  the  annuity  of  £50  a  year,  then  that  it  shoiftd  abate  pro- 
portionably ;  or,  on  the  other  hand,  if  his  share  so  assigned  should 
amount  in  value  to  £5,000,  then  that  the  annuity  should  be  increased 
to  £100  ;  Lord  Eldon  held,  that  A  was  still  a  partner  in  the  concern  ; 
that  he  certainly  must  be  taken  to  have  retired  from  the  business,  re- 
serving an  interest  in  the  profits  of  the  trade ;  for  the  annuity  he 
reserved  was  not  merely  an  annuity,  the  amount  of  which  was  calcu- 
lated with  reference  to  the  then  present  profits,  but  it  was  to  be  paid  out 
of  the  profits,  and  to  be  subject  to  abatement  or  enlargement  as  the 
profits  might  fluctuate.  His  partnership,  therefore,  was  never  deter- 
mined." So,  where  A  &  B  who  carried  on  business  as  brewers  in 
partnership,  having  borrowed  a  sum  of  money  of  C,  joined  with  C  in 
executing  a  deed,  by  the  express  terms  whereof  a  partnership  stock 
was  created,  in  which  they  had  all  a  joint  property,  but  it  was  agreed 

'  Young  V.  Axtel],  cited  2  H.  Bl.  242.  *  Ex  parte  Wheeler,  Buck,  48. 

«  See  Bloxam  v.  Pell,  2  W^.  Bl.  999. 
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that  G  was  not  to  have  any  definite  aliquot  proportion  of  the  pto6ts^ 
but  he  was  to  liave  an  account  of  the  profits,  so  as  to  get  £:^9000  or 
£2,400  a  year,  as  the  case  might  be,  out  of  the  clear  profits  ;  it  Was 
held,  that  C  was  a  partner.* 

Oontbigeiifc  inUtn&t  in  profita. 

Sec.  55.  A  contingent  interest  in  the  profits  will  make  a  man  a  part- 
ner pro  tanto^  though  he  may  have  parted  with  every  other  interest  as 
a  partner.  Thus,  where  a  retiring  partner  assigned  all  his  share  in  the 
concern,  which  was  still  to  continue  liable  to  the  fluctuations  of 
trade,  to  two  of  the  remaining  partners,  in  trust  for  his  infant  chil- 
dren in  such  shares  as  be  should  appoint,  and,  in  default  of  appoint- 
ment, upon  trust  for  the  children,  to  be  divided  amongst  them  when 
the  youngest  should  attain  to  twenty «one^  it  was  held,  that  the  con  tin* 
gent  interest  which  the  father  had  in  the  shai^e  so  assigned  depend- 
ing on  the  death  of  any  of  the  children  under  twenty-one,  was  such 
an  interest  reserved  by  him  in  the  concern  as  prevented  the  determin- 
ation of  the  partnership.* 

f 

Bftay  b«  pwrtnerahip  in  any  lawftll  troaineH. 

Sec.  56.  Not  only  all  traders,  but  other  persons  who  do  not  come 
strictly  under  that  denomination,  may  be  partners.  One  might  suppose, 
from  the  words  of  Lord  Mansfield,  that  he  considered  it  essential  to  the 
constitution  of  partnership,  that  the  partners  should  be  amenable  to 
the  bankrupt  laws  ;  for,  in  a  case  in  which  he  decided  that  a  convey- 
ancer was  liable  as  a  partner,  his  words  are  :  "  incident  to  conveyanc- 
ing, is  the  receiving  of  money  to  place  out  upon  securities — receiving 
it  from  the  lender  to  advance  to  the  borrower,  and  acting  for  both 
parties  respectively.  From  that  the  profit  arises  ;  not  from  procura- 
tion-money, but  from  the  money  lying  in  their  hands  before  it  is 
placed  out ;  and,  when  placed  out^  from  charges  and  fees  for  drawing 
and  engrossing  the  conveyances."'    But,  liability  to  the  bankrupt 

'  Ex  parte  Chuck,  8  Bing.  469.  with  an  alien  enemy  ;   Evans  v.  Hich- 
*Ex  parte  Wilson,  Back,  48.  ardson,  8  Mer.  469  ;  Oris  wold  v.  Wad- 
»  Willett  ▼.  Chambers,  Cowp.  817.  dinflrton,       Johns.  (N.  Y.)       ;    for  sell- 
A  valid  partnership  cannot  exist  in  an  ing  liquor  without  a  license,  for  keeping 
illegal  enterprise,  as  for  the  sale  of  ob-  a  gaming  house,  for   keeping  a  bawdy 
scene  publications.    Sterry  v.  Clifton,  9  house,  for  smuggling,  robbing,  stealing, 
C.  B.  110.    Or  generally  for  any  enter-  or  doing  any  other  unlawful  or  immoral 
prise  that  is  prohibited  by  statute,  or  act.  Sterry  v.  Clifton,  ante.  See  Wood's 
that  is  malum  \n  se.    Such  partnerships  *'  Law  of  Master  and   Servant,"  chapter 
are  void,  as  being  prohibited  by  the  ex-  on  Illbgal   CoirrRAcrs.     It   might  be 
press  provisions  of  law,  or  because  they  supposed  that   the  interposition  of  the 
are  against  public  policy.    Aubert  v.  courts  would  never  be  sought  to  enforce 
Mazi,  2  B.  &  P.  371.    Thus,  a  partner-  a  partnership  formed  for  felonious  pur- 
ship  formed  for  the  purpose  of  trading  poses,  but  Mr.  Evans  in  his  notes  to 
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laws  is  not  a  necessary  ingredient  in  a  partnership.  Therefore^ 
it  has  been  held  that  there  may  be  a  partnership  between  attor- 
neys or  between    farmers.*      And  perhaps    it    may   be  laid  down 

Pothier's  ObliffationB,  Vol.  3,  p.  8,  gives  Ajer  v.  Hutch  ins,  4  Mass.  870 ;  Randle 
an  instance  wuere  a  suit  was  instituted  v.  Harris,  tf  Yerg.  (Tenii.)  509.  "Pub- 
by  a  highwayman  against  his  compan-  licmorals,  pubHc  justice^ and  the  weU- 
ion,  to  compel  him  to  account  for  his  established  principles  of  all  judicial 
share  of  the  plunder.  The  case  is  also  tribunals,"  said  Baldwin,  J.»  *'  alilie  for- 
published  in  the  European  Mag.  1787,  bid  the  interposition  of  courts  of  justice* 
Vol.  8,  p.  860.  to  lend  their  aid"  to  the  enforcement  of 
Contracts  that  have  for  their  object  the  the  rights  of  partners  engaged  in  an 
encouragement  of  manifest  crimes^  such  unlawful  or  immoral  business.  Bartle 
as  murder,  theft,  perjury,  personal  out-  v.  Coleman,  4.  Pet.  (U.  S.)  184.  In  that 
rage,  prostitution, etc., can  never  receive  case  an  officer  and  aeent  of  the  govern- 
the  aid  or  sanction  of  the  courts  ,  Mar-  ment  contracted  with  a  person  for  the 
chioness  of  Annandale  v.  Harris,  3  P.  rebuilding  of  Fort  Washington,  and  by 
VVms.  389 ;  Priest  v.  Parrott,  2  Ves.  160 ;  the  terms  of  the  contract  was  to  have  a 
Walker  v.  Perkins,  8  Burr.  1568  ;  and  share  of  the  profits  of  the  job.  The 
the  same  may  be  said  of  every  transac-  frauds  upon  the  goyernment,  by  which 
tion  involving  the  violation  of  a  plain  at  least  a  part  of  the  profits  were  to  be 
public  or  private  duty,  as  a  contract  realized,  were  detected  and  prevented. 
Involving  a  violation  of  the  revenue  B,  who  took  the  job,  brought  a  bill 
laws  of  the  country  ;  Holmes  V.  John-  against  a  partner  in  the  transaction,  for 
son,  Cowp.  841 ;  Biggs  v.  Lawrence,  3  his  share  of  the  loss  sustained  in  the 
T.  R.454;  or  a  fraud  upon  the  govern-  prosecution  of  the  work.  The  court 
ment.  Bartle  V.Coleman, 4  Pet.  ((J.  S.)  neld  that  it  could  not  and  would 
184.  In  Waltis  v.  Baldwin,  Doug.  450,  not  lend  its  aid  to  protect  partners 
a  person  who  contracted  to  keep  horses  in  such  transactions.  But,  if  a  busi- 
for  the  government,  contracted  with  an-  ness  is  in  part  lawful,  and  in  part 
other  person,  who  was  under  contract  unlawful,  it  is  held  that  the  courts 
to  supply  him  with  forage,  to  commute  will  take  jurisdiction  over  that  pait 
a  part  of  the  forage,  for  money,  and  the  of  it  which  is  lawful,  and  appoint  a  rt" 
contract  was  held  void,  as  a  fraud  upon  ceiver  therefor  to  settle  the  affairs  of 
the  public.  **  No  power  of  words,"  the  firm;  Anderson  v.  Powell, 44 Iowa, 
said  Lord  Mansfield,  **  can  so  head  this  20 ;  but  where  the  business  is  wholly 
case  as  to  make  it  appear  otherwise  unlawful,  or  malum  in  se,  the  courts 
than  as  a  foul  agreement  between  the  will  not  interfere  to  aid  either  party . 
parties.  The  question  is  not  whether  As  where  the  business  is  prohibited, 
the  plaintiffs  may  not  find  out  a  method  Harris  v.  Runnels,  12  How.  (U.  S.)  79 : 
of  cneating  the  government,  although  Nonrse  v .  Pope,  13  Allen  (Mass  • ),  87 ; 
they  should  take  tne  forage,  hut  whsther  Bank  of  Rutland  v.  Parsons,  21  Vt.  199; 
viTuU  they  ha/oe  done  is  not  a  method  of  Coburn  v.  Odell,  80  N.  H.  646.  The  , 
cheating  the  government.^'  It  is  a  well>  fact  that  a  penalty  is  imposed  for  the 
settled  rule  of  law,  that  to  all  contracts,  doing  of  certain  acts  does  not  necessa- 
tendtng  to  contravene  the  law,  statutory  rily  render  the  act  illegal,  unless  from 
or  common,  or  which  are  repugnant  to  the  whole  statute  it  is  evident  that  the 
justice,  or  are  opposed  to  public  policy,  penalty  was  not  intended  as  the  meas- 
the  maxim  ex  turpi  contractu  actio  non  ureof  punishment.  National  Ex.  Bank 
mtur,  applies.  And  this  is  the  case,  v.  Moore,  2  Bond(n.  S.)170;  Griffith 
whether  the  contract  provides  for  the  v.  Wells,  8  Den.  (N.  Y.)  226;  Rossman 
doing  of  an  act  which  it  is  the  duty  of  v.  McFarland,  99  Ohio  St.  869.  If  the 
a  person  not  to  do,  or  for  omitting  to  do  act  is  intended  to  be  prohibitory,  all 
an  act  which  the  law  makes  it  his  duty  contracts  made  in  contravention  of  it 
to  do.  Wood's  Law  of  Master  and  are  illegal  and  absolutely  void.  Ken- 
Servant,  890;  Devlin  v.  Brady,  88  N.  Y.  nett  v.  Chambers,  14  How.  (U.  S.)  89; 
551;  Winter  v.  Kinney,  1  id.  865;  Brackett  v.  Hoyt,  29  N.  H.  264;  Les- 
Cumpston   v.   Lambert,    18    Ohio,  81  ;  ter  v.  Howard  Bank, 38  Md.  558;  Wil- 

'  1  H.  Bl.  87.    Potest  denique  eocietas  tus  inde  qumeiti  eint  communes.    Vinn. 

contrahi  unius  rei,  veluti  si  pratdium  Comm.  lib.  3,  tit.  26,  s.  1 . 
communi  consensu  condueatury  et  frue- 

14 
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generally,  that  a  partnership  may  exist  in  any  business  or  transaction 

which   is   not    a  more    personal  office,   and   for    the  performance 
of  which  payment    may    be    enforced.       Thus,   where    two    ship 

Hams  V.  Tappan,  88  N.  H.  209.     The  which  they  both  agree,  proyided  those 

validity  of  a  contract  will  depend  apon  terms  are  not  themselves  illegal, 

the  state  of  Ute  law  at  the  time  wlien  5.  It  is  not  illegal  for  an  ont-going 

the  contract  was  made«  and  if  it  is  sub-  and  in-coming  partner  to  agree  that  the 

sequently  made  illegal,  by  statute,  all  latter  shall  pay  the  former  more  or  lees 

'acts  done  under  it  wp  to  the  time  V}?ien  than  he  paid  when  he  entered  the  firm. 

tfie    statute  took  effect,    will  be  valid.  6.  It  is  not  illegal  for  the  members  of 

Bradford  v.    Jenkins,  41   Miss.    828;  a  partnership  to  assume  a  name,  Ex 

Mays  V.   Williams,  27  Ala.  267;  Mc-  parte Grisewood,  5  Jur.  (N.S.)  1101,  and 

Oauley  v .  Brooks,  16  Cal .  11 ;  Bailey  v.  to  agree  that  the  management  of  its  af- 

Miner,  85  Ga.  350;  Darling  v.  Rogers,  fairs,  both  external  and  internal,  shall 

22  Wend.  (N.  Y.)  488;  Bas^gv.  Jerome,  be  intrusted  to  a  select  few,  and  that 

7  Mich.  145  ;  Judah  v.  'frustees,  etc.,  those  few  shall  have  the  power lo  make 

16  Md.  56.     In  order  to  be  invalid  and  rules  which  the  others  will  obey, 

illegal,  the  partnership  must  neeestiarUy  If  these  propositions  are  assented  to. 

involve  the  violation  of  a  statute,  or  the  it  will,  it  is  conceived,  be  found  impos- 

eommon  law,  or  be  contra  bonos  mores,  sible  to  establiah  the  illegality  at  com- 

and  if  it  is  of  a  character  that  it  may,  mon  law  of  unincorporated  joint-stock 

or  may  not  be  so,  according  to  circum-  companies    with    transferable   shares, 

stances,  it  will  be  presumed  that  it  only  See  WaJbum  v.  Ingilby,  Cooper,   tamp, 

involveid    the  doing  of  that  which  is  Brougham,  270.    To  say  that  such  a 

lawful,  and  not  only  its  illegal  purpose,  partnership  is  illegal,  because  it  assumes 

but  actual  illegal  acts,  must  be  shown,  to  act  as  a  corporation  is  untrue,  because 

to  take  it  outside  the  pale  of  lefi;al  pro-  none  of  the  above  acts  are  character- 

tection.    Lewis  v.  Davison,  8  M.  &  W.  istic    of    corporations.      What   distin- 

654  ;  Avery  v.  Halsey,  14  Pick.  (Mass.)  guishes  corporations  from  other  bodies 

174.     A  partnership,  in  order  to  be  ille-  is  their  independent  personalty,  and  no 

gal,  must  contemplate  a  business  In  vio-  society  which  does  not  arrogate  to  itself 

hition  of  the  laws  of  its  domicile.    The  this  character  can  be  fairly  said  to  assume 

fact  that  it  contemplates  the  violation  to  act  as  a  corporation.    Besides  this,  it 

of  the  laws  of  another  state  or  country  is  by  no  means  clear  that  it  is  illegal  at 

does   not   render  it  illegal,  as  a  con-  common  law  to  assume  to  act  as  a  body 

tract  which  involves  the  running  of  a  corporate.    See  6  Man.  &  Gr.  107,  E.  C. 

blockade  established  by  another  gov-  L.  R.  46,  where  Tindal,  C.  J.,  says,  "  I 

emment ;  or  the  violation  of  the  reve-  am  not  aware  that  presuming  to  act  as 

nue  laws  of  another  country.            '  a    body    corporate  was  an    offense  at 

Mr.  Lindley,  Vol.  1,  p.  158,  in  discuss-  common  law."    To  assert  that  unincor- 

ing  the  questions  incident  to  this  topic,  porated    companies    with    transferable 

summarizes  thus :  shares  are  mischievous  and  dangerous, 

1.  It  is  not  illegal  for  persons,  how-  and  therefore  illegal,  is  to  assert  a  prop- 
ever  numerous,  to  enter  into  an  ordinary  osition  the  truth  of  which  has  not  yet 
contract  of  partnership.  been  established,  and  which  therefore 

2.  It  is  not  illegal  for  all  those  cannot  be  admitted  as  the  basis  of  a  ju- 
persons  to  agree  that  one  of  them  dicial  inference.  This  ground  of  ille- 
shall  retire,  and  that  a  person  who  is  gality  would  probably  not  have  been  re- 
not  a  member  of  the  firm,  but  who  is  lied  upon  so  much  had  it  not  been  for 
willing  to  become  one,  shall  take  his  the  technical  rules  of  pleading  requir- 
place.  iog  all  the  members  of  a  firm,  nowever 

3.  It  is  not  illegal  for  partners,  how-  numerous,  to  be  made  defendants  to  ac- 
ever '  numerous,  to  agree  once  for  all  tlons  and  suits  against  the  firm.  This 
that  any  partner  who  is  willing  to  re-  rule  undoubtedly  created  difficulties  in 
tire  shall  be  at  liberty  so  to  do,  and  to  dealing  with  large  bodies  of  persons 
introduce  in  his  place  any  person  se-  unless  they  were  incorporated ;  but  if 
lected  by  himself.  the   question  is  reduced  to  this,  viz., 

4.  It  is  not  illegal  for  an  out-going  whether  the  rule,  or  a  company  to  which 
partner  of  a  firm  established  on  this  it  is  inapplicable,  most  deserves  to  be 
last  principle,  to  retire  in  favor  of  an  characterized  as  mischievous,  the  ques- 
in-coming  partner,  upon  any  terms  to  tion  must  surely  be  answered  in  favor 
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agents^     agree    to    share  in  the  commission    on   all    ships  coming 

to  their    respective   ports,  after  dedacting    expenses ;    and  also  in 
the   discount  on   the    bills   of   tradesmen  employed  in   the  repairs 

of  the  oompany  and  against  the  rule.  1  K.  «&  J.  491  ;    see,  too,  Butt  v.   Mon- 

The  rule,  however,  being  established  as  teaux,  id.   98.      If  in  these   cases  the 

law,  the  judges  felt  bound  to  adhere  to  companies    were    really   illegal,    they 

it,  and  then  finding  it  difficult  to  deal  must  be  regarded  as  modifying  the  gen- 

with  unincorporated  companieSfdeclared  eral  proposition,  that  a  court  of  equity 

them  mischievous  and  illegal.     As  will  will   not  assist  a  person   to  get  back 

be  seen  hereafter,  the  dufioulty   pre-  property  which  he  has  transferred  to 

sented  by  the  rule  in  question  has  been,  another  for  some  illegal  purpose.    See 

to  a  great  extent,  removed.  Brackenbury  v.  Brackenbury,  2  J.  ife  W. 

891 ;  Groves  v.  Groves,  2  Y.  &  J.  163,  a 

Consequences  of  UUgalUy. —  If  a  part-  company  was  started  for  working  mines 

nership,  when  it  is  formed,  will  be  llle-  in   Brazil.      The  memt>ers    subscribed 

ffal,  any  contract  to  form  it  most  be  il-  each  a  certain  sum  and  received  a  sort 

leffal  also.     Upon  this  ground  it  was  of  script  certificate  specifying  the  num- 

held  in  Duvergier   v.  Fellows,  5  Bing.  ber  of  shares  to  which  each  was  enti- 

248,  that  a  bond  for  the    payment  of  tied.     Mines,  buildings,  plant  and  shares 

money  upon     the    formation    by   the  were  bought,  and  at  a  meeting  of  the 

obligee  of  an  illegal  company  was  in-  subscribers  the  defendant  and  another 

valid ;  and  in  Williams  v.  Jones,  5  B.  &  were  appointed  sole  directors  and  trus- 

0. 106,  that  no  action  lay  for  the  recovery  tees  of  the  property  of  the  association, 

of  a  premium  agreed  to  be  paid  by  Disputes  having  arisen,  a  bill  was  filed 

the  defendant  on  being  taken  into  part-  against  the   defendant  (his   oo  trustee 

nership   with  the  plaintifi;  and   which  being  dead)  by  one  of  the.  shareholders 

partnership   was  illegal.     It  does  not,  in  belialf  of  himself  and  the  others  for 

however,  follow  from  the  fact,  that  an  an  account  of  the  moneys  received  and 

agreement  to  form  a  given  partnership  paid  by  the  directors,  and  of  the  debts 

or  company  is  illegal,  that  those  who  of  the  association,  and  for  the  payment 

subscribe    to  its  formation  cannot  re-  of  those  debts  out  of  its  assets,  and  for 

cover    back     their    subscriptions.      If  a   division  of    the    profits  among  the 

money  is  paid  by  A  to  B  to  be  applied  shareholders,  and  for  an  injunction  to 

by  him  for  some  illegal  purpose,  it  is  prevent  the  defendant  from  selling  the 

competent  for  A  to  require  B  to  hand  property,  and  for  a  receiver.     It  was 

back  the  money  if  he  has  not  already  contended  that  the  company  was  illeg^al, 

parted  with  it.    See  Taylor  v.  Lendy,  9  and  that  no  relief  could  be  given  ;   but 

fiaat,  49  ;    VanMy  v.  Hickman,  6  C.  B.  it  was  held  that  the  defendant  as  trus* 

271.      Although,    therefore,    the    sub-  tee  could  not  dispute  the  trust  on  which 

scribers  to  an  illegal  company  have  not  he  had  accepted  the  property,  and  a  de- 

a  right  to  an  account  of  the  dealings  murrer  to  the  bill  was  overruled,  and  a 

and  transactions  of  that  company  and  receiver  and  manager  was  appointed* 

of  the  profits  made  thereby  (see  Harvey  If  a  partnership  is  illegal,  shares  in  it 

V.   Collett,   15  8im.  3^),  they  have  a  cannot  be  recognized,  and  contracts  for 

right    to   have    their  sulMcriptions  re-  the  sale  of  such  shares  are  themselves 

turned ;   and  even  though  the  money  illegal.    Therefore,  a  broker  employed 

subscribed  have  been  laid  out  in  the  pur-  to   ouy  shares  in  an  illegal  company 

chase  of  land  and  other  things  for  the  cannot  recover  the  price  he  may  have 

purpose'  of  the  company,  they  have  a  paid  for  them  from  the  person  for  whom 

right  to  have  that  land  and  those  things  he  bought  them  ;  Josephs  ▼.  Pebrer,  3 

re-oonverted  into  money, and  to  have  it  B.  &  C.  689  ;    nor  can  the  latter,  if  he 

applied  as  far  as  it   will  go  in  payment  has  paid  the  broker  and  the  shares  have 

of  the  debts  and  liabilities  of  the  con-  been  bought,  recover  back  any  part  of 

cem,  and  then  in  repayment  of  the  sub-  the  money  so  paid,  although  the.  broker 

scriptions.      In  such  cases,  no  illegal  may  have  been  guilty  of  a  fraudulent 

contract  is  sought  to  be  enforced,  but,  overcharge ;    Buck  v.   Buck,  1  Camp, 

on    the  contrary,    the    continuance  of  548 ;  but  if  the  purchaser  of  the  shares 

what  is  illegal  is  sought  to  be  prevented,  has  paid  the  broker  for  them,  the  broker 

In  a  recent  case  (Sheppard  «.  Oxenford,  cannot  retain  the  money    against  the 

1  Waugh  v.Carver,2  H;B1.285;  and  see  BovUl  v.Hammoud,9  D.&  R.18fi;  6  B.&C.149. 
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of  the  ships ;  and  also  in  the  warehouse  rent  taken  by  each  party 

for  the  ships'  coming  into  port ;  it  was  held,  clearly^  that  a  part* 
nership  might  well  exist  between  such  persons.     ''A  ship-agent/'  ob- 

seller.  Boasfield  v.  Wilson,  16  M.  &  company;  for  such  shareholders  are 
W.  185.  not  so  in  ddieto  that  no  one  of  them  is 
«  Again,  as  a  contract  for  the  sale  of  entitled  to  call  on  the  others  to  share 
6hares  in  an  illegal  company  is  itself  losses  to  which  he  and  they  are  lia- 
illeffal,  it  follows  that  a  purchaiTer  of  ble.  See  Longworth's  Ex.  case,  1 
such  shares  who  may  have  paid  for  Johns.  465.  The  most  important  conse- 
them  cannot  recover  back  his  money  if  quence,  however,  of  illegality  In  a  con> 
it  should  ultimately  turn  out  that  the  tract  of  partnership  is,  that  the  mem- 
company  is  no  company  at  all,  but  a  hers  of  the  partnership  have  no  rem- 
project  which  has  failed.  See  Kemp-  edy  against  each  other  for  contribution 
son  V.  Saunders,  4  Bing.  5,  £.  C.  L.  R.  or  apportionment  in  respect  of  the 
18.  In  the  next  place,  if  a  firm  is  il-  partnership  dealings  and  transactions, 
legal,  its  members  cannot  maintain  any  However  ungracious  and  morally  repre- 
action  or  suit  in  respect  of  any  trans-  hensible  it  may  be  for  a  person  who  has 
action  tainted  with  the  illegality.  For  been  engaged  with  another  in  vari- 
example,  if  a  partnership  is  formed  for  ous  dealings  and  transactions  to  set 
selling  smuggled  goods,  it  cannot  re-  up  their  iflegalitv  as  a  defense  to  a 
cover  the  price  of  any  smuggled  goods  claim  by  that  otner,  for  an  account 
which  it  may  have  sold.  See  Briggs  v.  of  them  and  for  payment  of  his 
Lawrence,  3  T.  R.  454.  But  the  illegal-  share  of  the  profits  made  thereby, 
ity  of  a  partnership  affords  no  reason  such  a  defense  must  be  allowed  to  pre* 
why  it  should  not  be  sued.  It  cannot  vail  in  a  court  of  justice.  Were  it  not 
indeed  be  effectually  sued  by  any  per-  so,  those  who— «a;  hypothe9i—ha.ye  been 
son  who,  being  aware  of  all  the  fMts,  guilty  of  a  breach  of  the  laws,  would 
seeks  to  enforce  a  demand  arising  ont  obtain  the  aid  of  the  law  in  enforcing 
of  a  transaction  tainted  with  the  illegal-  demands  arisingout  of  that  very  breach, 
ity  which  affects  the  firm  ;  but  the  and  not  only  would  all  laws  be  infringed 
illegality  of  the  firm  does  not  per  se  af  •  with  impunity,  but,  what  is  worse,  their 
ford  any  answer  to  a  demand  against  it  very  infringement  would  become  a 
arising  out  of  a  transaction  to  which  it  ground  for  obtaining  relief  from  those 
is  a  party,  and  which  transaction  is  legal  whose  business  it  is  to  enforce  them, 
in  itself.  Unless  the  person  dealing  For  these  reasons,  therefore,  and  not 
with  the  firm  is  particeps  criminis,  there  from  any  grater  favor  to  one  party  to 
can  be  no  turpU  causa  to  bring  him  an  illegal  transaction  than  to  his  com- 
within  the  operation  of  the  rule  ex  panions,  if  proceedings  are  instituted  by 
turpi  causa  non  oritur  actio ;  and  he  one  member  of  an  illegal  partnership 
not  being  implicated  in  any  illegal  act  against  another  in  respect  of  partner- 
himself,  cannot  be  prejudiced  by  the  ship  transactions,  it  is  competent  to  the 
fact  that  the  persons  with  whom  he  has  defendant  to  resist  the  proceedings  on 
been  dealing  are  illegally  associated  in  the  ground  of  illegality.     See  Holman 

Jartnarship.    See  Brett  v.  Beck  with,  8  v.  Johnson,  1  Cowp.  248  ;  Thomson  v. 

ur.  fN.  S.)  81,  M.  R.    So,  if  a  partner-  Thomson,  7  Ves.  470  ;  Cousins  v.  Smith, 

ship  or  company  has  been  established  18  id.  544.    There  are  indeed  some  old 

by  fraud,  and  persons  have  been  in-  cases  in  which  this  defense  was  not  al- 

duced  to  join  it  by  false  and  fraudulent  lowed  to  prevail,  Dover  v.  Opey,  2  Eq. 

representations,  still  the  fraud  so  perpe-  Ca.  Ab.  7 ;  Watts  v.  Brooks,  8  Ves.  611 ; 

trated  affords  no  answer  to  a  ci^&ditor  but  they  have  been  long  overruled.  See 

of  the  firm   (Henderson  v.  The   Roval  the  cases  cited  infra.    Moreover,  if  the 

British  Bank,  7  E.  &  B.  856),  unless  that  illegality  is  brought  to  the  notice  of  the 

creditor  has  himself  been  party  to  the  court,  it  will  of  its  own  accord  decJine 
fraud.  .  See  Batty  v.  M'Cundie,  8  C.  &    to    interfere    between  the   parties,  a1- 

P.  203.     Moreover,  where  a  company  though  there  may  be  no  desire  on  their 

has  been  concocted  in  fraud,  and  where  part  to  nrse  such  an  objection.    Evans 

it  has  been  engaged  in  illegal  transac-  v.  Richar&on,  3  Mer.  469.     When  part- 

tions,  the  innocent  shareholders  there-  nerships  of  marine  insurers  were  ille- 

of   are    nevertheless    liable    amongst  gal,  it  was  held  that  if  one  member  of 

tliemselv(58  to   ccmtribute,  if  necessary,  a  firm  of  such  insurers  paid  all  the  losses 

to   the  payment  of  the  debts  of    the  sustained  by  the  firm,  he  could  not  re- 
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served  Eyre,  C.  J.,  "employs  tradesmen  to  furnish  necessaries  for  the 
ship  ;  he  contracts  with  them,  and  is  liable  to  them ;  he  also  makes 
out  their  bills  in  such  a  way  as  to  determine  the  charge  of  commission 

cover  any  part  of  the  money  paid  from  Armstrong  v.  Armstrong,  3  M.  &  K.  45  ;> 
his  copartners,  Mitchell  v.  Cockburn,  2  Harvey  v.  Collett,  15  Sim.  833. 
H.  Blacks.  880 ;  and  that  if  the  premiums  Ewing  v.  Osbaldistou,  2  M.  &  Cr.  53, 
were  received  by  one  only,  the  others  is  a  strong  instance  of  this.  There  the 
could  not  obtain  their  shares  from  him.  plaintiff  and  defendant  agreed  to  become 
Booth  V.  Hodgson,  6  T.  R.  405.  So,  partners  in  a  theater.-  The  plaintiff  ad- 
where  there  was  an  express  covenant  to  vanced  part  of  the  money  he  had  agreed 
pay  such  shares,  the  covenant  was  held  to  advance,  and  the  defendant  applied 
to  be  invalid  by  reason  of  the  illegality  it  in  part  payment  for  a  lease  of  the 
which  tainted  it.  Lees  v.  Smith,  7  T.  K.  theater.  Tlie  lease  was  afterward  as- 
838 ;  and  even  where  an  arbitrator  had  signed  to  him  alone.  The  defendant 
awarded  what  was  to  be  paid  by  one  did  not  perform  his  part  of  the  agree- 
partner  to  the  other,  it  was  held  that  ment,  and  the  plaintiff  accordingly  filed 
the  award  could  not  be  enforced.  Au-  a  bill  against  him.  The  bill  prayed  that 
bert  V.  Maze,  2  Bos.  &  P.  371.  These  it  mieht  be  declared  that  the  plaintiff 
cases  are  of  undoubted  authoritv,  and  and  the  defendants  were  partners  in  the 
are  always  referred  to  as  such,  although  theater,  and  in  the  lease  thereof,  and 
the  particular  ground  of  illegality  on  that  the  agreement  made  between  the 
whicli  they  rested  no  longer  exists.  It  plaintiff  and  the  defendant  ■  might  be 
has  indeed  been  held,  in  one  or  two  performed,  and,  if  necessary,  that  the 
eases  of  illegal  partnership,  that  if  one  partnership  might  be  dissolved,  and  the 
partner  has  paid  losses  at  the  special  usual  accounts  taken.  The  agreement, 
request  of  the  other,  who  promised  to  however,  was  illegal,  by  10  Geo.  II,  c. 
pay  his  share  afterward,  an  action  for  28,  and  the  bill  was  dismissed  with  costs; 
such  share  may  be  sustained,  see  Petrie  an  appeal  was  dismissed  with  costs  also. 
V.  Hannay,  8'T.  R.  418;  Faikney  v.  It  was  decided,  on  appeal,  that  the  agree- 
Reynous,  4  Burr.  2070 ;  but  these  cases  ment  being  illegal,  it  was  impossible 
cannot  be  reconciled  with  others,  and  for  the  court  to  decree  its  specific  per- 
must  be  taken  to  be  overruled.  In  a  formance ;  and  that  if  the  plaintiff 
comparatively  recent  case,  the  plaintiff  sought  to  recover  back  the  money  he 
and  the  defendant  entered  into  an  ille-  had  paid,  he  could  not  do  so  in  that  suit, 
gal  agreement  for  bringing  out  an  opera,  as  (even  if  he  had  a  lien  on  the  prop- 
and  dividing  the  profits  arising  from  it.  erty  for  the  money,  which  the  court  de- 
By  the  agreement  the  plaintiff  was  to  nied)  the  bill  did  not  seek  to  enforce 
pay  the  smgers,  and  the  defendant  was  such  lien.  Moreover,  if  it  can  be  shown 
to  provide  a  theater  and  pay  the  dancers,  that  the  purpose  with  which  a  partner- 
This  was  done,  but  instead  of  profits,  ship  was  formed  was  illegal,  the  conse- 
there  were  losses,  and  on  the  whole  ae-  quences  of  illegality  will  follow,  how- 
count  a  balance  was  found  due  to  the  ever  skillfully  the  true  purpose  may 
plaintiff.  A  bill  for  the  balance  was  have  been  concealed,  Stewart  v.  Qibson, 
given  bv  the  defendant,  and  it  was  7  CI.  &  Fin.  707;  Armstrong  v.  Arm- 
proved  that  the  balance  was  made  up  of  strong,  3  M.  &  K.  53 ;  and  parol  evi- 
different  sums  paid  by  the  plaintiff  at  dence  may  be  given  to  show  the  exist- 
the  defendant's  request.  It  was  never-  ence  of  the  illegality,  however  formally 
theless  .held  that  the  original  agree-  the  partnership  agreement  may  have 
ment  being  illegal,  the  plaintiff  could  been  drawn  up,  and  however  successful 
not  recover  the  balance  in  question,  the  parties  may  have  been  to  make  that 
either  on  the  bill  or  the  common  money  agreement  legal  on  the  face  of  it.  See 
counts.  De  Begnis  v.  Armistead,  10  Collins  v.  Blantern,  2  Wils.  341*  and  1 
Bing.  107  ;  see  lusher  v.  Bridges,  2  E.  Sm.  L.  Ca.  and  the  notes  there.  In  or- 
&  B.  642 ;  E.  C.  L.  B.  77;  reversing  S.  C,  der,  however,  that  illegality  may  be  a 
2  id.  118.  The  doctrine  thus  clearly  es-  defense,  it  must  affect  the  contract  on 
tablished  at  law  is  recognized  and  acted  which  the  plaintiff  is  compelled  to  rely, 
on  in  equity  ;  for  no  suit  for  an  account  in  order  to  make  out  his  right  to  what 
is  sustainable  by  one  member  of  an  il-  he  asks.  It  by  no  means  follows  that, 
legal  partnership  against  another,  in  from  the  circumstances  that  money  has 
respect  of  its  dealings  and  transactions,  been  obtained  in  breach  of  some  law, 
Knowlee    v.   Haughton,  11   Ves.    168;  that  therefore  whoever  is  in  possession 
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to  the  ship-owners.  With  respect  to  the  commission,  indeed,  he  may 
be  considered  as  a  mere  agent,  but,  as  to  the  agency  itself,  he  is  as 
much  a  trader  as  any  other  man  ;  and  there  is  as  hiuch  risk  of  profit 

of  such  mone/ is  entitled  to  keep  it  in  ceasod  partner  cannot  protect  LiniBelf 
his  own  pocket.  Thus,  where  an  ille-  from  accounting  for  the  estate  of  the 
gal  assurance  was  effected  through  a  deceased  bj  setting  up  against  his  cred- 
broker,  and  a  loss  occurred,  find  the  un-  itors,  legatees,  or  next  of  kin,  the  ille- 
derwriters  paid  the  amount  of  the  loss  gality  of  the  transactions  in  which  the 
to  the  broker  on  account  of  the  insured,  deceased  may  have  been  concerned.  See 
it  was  held  that  the  insured  was  enti-  Joy  v.  Campbell,  1  Sch.  &  Let.  839 ; 
tied  to  recover  thiti  money  from  the  bro-  Hale  v.  Hale,  4  Beav.  369.  That  has 
ker,  although  there  would  have  been  no  nothing  to  do  with  their  claims,  and  the 
remedy  against  the  underwriters  had  reasons  upon  which  the  maxim  ex  turpi 
they  refused  to  pay.  Tenant  v.  Elliott,  eaus<i  non  oritur  <K>tio  is  founded,  evi- 
1  Bos.  &  P.  3 ;  Farmer  v.  Russell,  id.  dently  have  no  application  to  such  a 
296 ;  Bousfield  v.  Wilson,  16  M.  &  W.  case.  Even  if  the  executor  was  one  of 
185  ;  Nicholson  v.  Gooch,  5  E.  &  B.  999.  the  deceased's  copartners,  and  was  thus 
Tenantv.  Elliott,  an^^,  and  other  cases,  mixed  up  with  him  in  the  illegal  trans- 
having  decided  that  if  A  and  B  are  par-  actions,  still  if  the  share  of  the  de- 
ties  to  an  illegfal  contract,  and  B  in  pur-  ceased  in  the  gains  arising  from  them 
suance  thereof  pays  money  to  C  for  A's  has  actually  been  placed  to  his  cred- 
use,  A  can  recover  this  money  from  C,  it  in  the  partnersuip  books,  and  has 
it  follows  that  if  two  partners,  A  and  come  or  might  have  come  to  the  hands 
B,  enter  an  illegal  agreement  with  C,  of  the  executor  as  such,  he  must  ac- 
and  in  pursuance  of  this  agreement  0  count  for  that  share.  See  Joy  v.  Camp- 
pays  money  to  D  for  the  use  of  A  and  B,  bell,  1  Sch.  &  Lef.  828.  But  if  there 
not  only  can  A  and  B  recover  this  mon-  has  been  no  account  settled,  it  would 
ey  from  D,  but  if  he  pays  it  over  to  seem  tliat  the  executor  may  in  his  char- 
either  one  of  the  two  partners,  that  one  acter  of  partner  rely  on  illegality,  and 
must  account  to  the  other  for  his  share  decline  to  come  to  any  account  in  re- 
of  it.  This  must  also  be  the  case  if  C,  spect  of  the  gains  in  question.  See  Ott- 
instead  of  paying  the  money  to  D,  pays  ley  v.  Browne,  1  Ball.  &  Bea.  860 ;  and 
it  over  at  once  to  A  or  B.  In  other  compare  Sharp  v.  Taylor,  2  Ph.  801. 
words,  it  follows  from  Tenant  v.  Elliott  But  notwithstanding  Tenant  v.  Elli- 
and  that  class  of  cases,  that  if  an  ille-  ott,  Sharp  v.  Taylor,  and  other  cases  of 
gal  act  has  been  performed  in  carrying  that  class,  it  is  settled  that  if  money 
on  the  business  of  a  legal  partnership,  comes  to  the  hands  of  a  person  in  trust 
and  gain  has  accrued  to  the  partnership  for  another,  the  latter  cannot  recover 
from  such  act,  and  the  money  represent-  such  money  if  the  trust  which  he  seeks 
ing  that  gain  has  been  actually  paid  to  to  enforce  is  itself  illegal.  Thus  in  Ott- 
one  of  the  partners  for  the  use  of  him-  ley  v.  Browne,  1  Ball.  &  Bea.  360,  and 
self  and  copartners,  he  cannot  set  up  see  Ex  parte  Mather.  3  Ves.  372,  A,  who 
the  illegality  of  the  act  from  which  the  was  a  snareholder  with  B  and  others  in 

fain  accrued  as  an  answer  to  a  demand  two  companies,  wished   to    become    a 

y  them  for  their  share  of  what  he  has  banker,  and  in  order  to  evade  a  statute 

received.     Upon   this   principle  it  was  which  rendered  it  illegal  for  a  banker 

held  in  Sharp  v.  Taylor,  2  Ph.  801,  rec*  to  be  a  partner  in  commercial  undertak- 

ognized  in  Sheppard  v.  Oxenford,  1  E.  ings,  A  assigned  his  shares  to  B  in  trust 

&  J.  491,  that  a  partner  was  entitled  to  for  himself.    B,  who  carried  on  a  sepa- 

an  account    against    his   copartner    of  rate  trade,  was  made  bankrupt,  and  his 

moneys  actually  come  to  the  hands  of  assignees  sold  all    his  shares    in  the 

the  latter,  from  the  employment  of  a  above  companies,  and  also   the  shares 

ship  in  Ib^  manner  not  permitted  by  the  held  by  him  in  trust  for  A.  A  then  iiled 

navigation   laws;   and  in  Sheppard  v.  a  bill  agllnst  B's  assignees,  praying  that 

Oxenford,^!  K.  &  J.  491.     See,  too.  Butt  they  might  be  declared  trustees  of  these 

V.  Monteaux,  id.  98,  that  the  directors  last  shares  for  him,  A,  and  that  they 

of  an  illegal  company  can  be  made  to  might  be    ordered    to    pay  the    value 

account  for  the  money  received  by  them  thereof  to  him,  or  that  he  might  be  at 

on  behalf  of  the  company  and  for  the  liberty  to  prove  for  such  value  against 

use  of  its  members.  B's  estate  ;  but  the  bill  was  dismissed 

An  executor  or  administrator  of  a  de-  with  costs,  on  the  ground  that  it  sought 
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and  I088  to  the  person  with  whom  he  contracts,  in  the  transactions 
with  him,  as  with  any  other  trader.  It  is  true,  that  he  will  gain  noth- 
ing but  his  discount,  but  that  is  a  profit  in  the  trade  ;  and  there  may 
be  losses  to  him  as  well  as  to  the  owner." 

It  is  observable,  that,  in  the  preceding  case,  the  agreement  was  only 
to  share  the  net  profits  of  the  commission,  after  deducting  certain  ex- 
penses. In  a  more  modern  case,*  it  was  contended  that  a  partnership 
could  not  subsist  in  the  gross  sum  received  for  commission.  An  ac- 
tion was  brought  by  the  assignees  of  certain  bankrupts  for  work  and 
labor  by  them,  before  their  bankruptcy,  in  drawing  and  making  out 
policies  of  insurance,  and  in  and  about  causing  divers  persons  to  in- 
sure ships  and  goods,  and  for  premiums  advanced,  etc.  At  the  trial, 
it  appeared  that  the  bankrupts,  who  were  merchants  in  Londo  n 
recommended  the  defendant  to  consign  goods  to  the  house  of 
Ruxton  &  Co.,  at  Rio  Janeiro,  for  sale;  the  latter  wei*e  to  remit 
the  proceeds  to  the  bankrupts,  who  were  to  pay  over  the  same  to 
the  defendant  The  bankrupts,  upon  receiving  advices  from  Rux- 
ton &  Go.  that  the  goods  were  sold,  advanced  money  to  the  de- 
fendant, on  account;  to  recover  which  this  action  was  brought ; 
Ruxton  &  Co.  afterward  failed  without  remitting  the  pro- 
ceeds. It  appeared,  however,  that  the  bankrupts  and  Ruxton  &  Co. 
divided  equally  the  commissions  on  the  sale  of  all  goods  recommended 
by  the  one  house  to  the  other.  Upon  this  it  was  argued  that  the 
bankrupts  were  partners  quoad  hoc  with  Ruxton  &  Co.,  and  that  the 
receipt  of  the  proceeds  of  the  goods  was,  therefore,  a  receipt  by  the 
bankrupts,  and  the  advance  by  them  to  the  defendant  was  a  payment 
on  account,  for  which  they  were  liable.  The  judge  who  tried  the  ac- 
tion acquiescing  in  that  opinion,  the  jury  found  a  verdict  for  the  de- 

to  enforce  a  secret  trust,  which  was  di-  this  money  invested  by  A,  so  as  to  se- 
rectly  against  a  positive  law.  cure  the  due  payment  of  the  annuity 
The  same  principle  is  illustrated  by  or  to  have  the  money  applied  in  pay. 
Thomson  v.  Thomson,  7  Ves.  470.  There  ment  of  the  value  of  the  annuity.  The 
A  agreed  with  B  to  pay  him  an  annuity  court  admitted  that  there  was  an  equity 
or  die  value  of  it  for  a  consideration  against  the  fond  if  the  plaintiff  could 
which  rendere4  the  agreement  illegal,  i.  get  at  it  through  a  legal  agreement ; 
e.,  the  sale  of  a  command  of  the  ship  be-  and  that,  if  the  company  had  paid  the 
longing  to  the  East  India  Company ;  money  to  a  third  person  for  the  use  of 
ana  it  was  also  agreed  that  when  A  re-  the  plaintiff,  the  plaintiff  might  have 
tired  from  the  command  he  should  pro-  recovered  from  that  third  person :  but 
cure  his  successor  to  pay  the  said  annu-  the  court  held  that  as  it  was  impossible 
ity  or  its  value.  A,  on  his  retirement,  for  the  plaintiff  to  reach  the  money,  ex- 
received  from  the  East  India  Company  cept  through  an  agreement  which  was 
a  considerable  sum  of  money  under  a  illegal,  the  court  could  not  assist  him, 
regulation  made  for  the  purpose  of  put-  and  the  bill  was  consequently  dis- 
ting  a  stop  to  the  sale  of  the  commands  missed." 
of  their  snipB.     B  then  claimed  to  have  ^  Cheap  v.  Gramond,  4  B^  Aid.  668. 
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fendant,  which  the  Court  of  King's  Bench  refused  to  disturb ;  Lord 
Tenterden,  C.  J.,  observing  that  the  present  case  could  not  be  distin- 
guished in  principle  from  Waugh  v.  Carver,  and  that,  although  in 
that  case  there  was  a  previous  deduction  of  a  definite  part  of  the  com- 
mission before  the  division  took  place,  yet  that  was  an  unimportant 
fact,  and  that  a  division  of  gross  proceeds  might  very  well  constitute 
a  partnership.  However,  an  agreement  to  share  the  profits  of  a 
business  means  prima  facie  an  agreement  to  share  the  net  profits. ' 

It  may  here  be  observed  that  there  are  some  societies  not  engaged 
in  trade,  but  which,  not  partaking  of  a  corporate  character,  are  dealt 
with  in  a  court  of  equity  as  partnerships ;  as  private  societies  for  the 
relief  of  the  members  in  case  of  sickness,  etc.'  There  are  likewise  certain 
societies,  as  clubs,  which  are  not  constituted  for  any  purposes  of  profit, 
but  which  are  exposed  to  liabilities  similar  in  many  respects  to 
those  of  a  partnership.* 

Cannot  be  partnerahip  in  mere  personal  office. 

Sec,  57.  It  seems  that  there  cannot  be  a  partnership  in  a  mere  per- 
sonal office.  It  has  been  ruled  that  the  office  of  a  sheriff's  bailiff  is  par- 
ticular and  personal,  and  there  can  be  no  such  thing^  a  partnership 
between  two  such  officers,  so  that  the  act  of  one  shall  bind  the  other.« 
Perhaps,  the  office  of  replevin  clerk  is  of  the  same  nature.  It  is  clear, 
that,  if  a  replevin  clerk  become  a  partner  with  another  in  the  busi- 
ness of  attorney,  the  latter  does  not  thereby  become  a  partner  as 
replevin  clerk.*  On  the  other  hand,  it  has  been  ruled  that  Windsor 
Herald  and  Blue  Mantle  Pursuivant  at  Arms  are  in  the  situation  of 
co-partners;  so  far,  at  least,  as  to  maintain  a  joint  action  for  the 
profits  of  any  business  which  is  begun  while  they  are  jointly  on 
duty.* 

*  See  D.  Parke,  6. ;  Bond  v.  Pittard,    already  famished,  to  which  tradesmen 
8  Mee.  &  W.  860.  give  credit ;  and,  therefore,  the  mem- 

*  Beaumont  v.Meredith,8  yeB.&  B.180.    bers  of  such  a  club  individually  are  not 
'  If  a  member  of  a  club  orders  goods    liable  for  debts  incurred  hj  the  com- 

for  the  benefit  of  all,  every  member  mittee,  for  work  done  or  go<jd6  supplied 

who  concurs  in  the  order,  or  afterward  for  the  club.  Flemyng  v.  Hector,  2  Mee. 

approves  of  it,  is  liable,  unless  it  ap-  &  W.  172 ;  Caldicott  v.  Qriffiths,  8  Ex. 

pears  that  the  creditor,  at  the  time  of  898;  Reg.  v.  Whitmarsh,  15  O.  B.  600; 

sale,  gave  credit  to  that  member  only.  Bear  v.  Bromley,  18  id.  271  ;  Flemyng 

Delauny  v.    Strickland,   2    Stark.  416.  v.   Hector,  2  M.   &   W.    172;    The  St. 

But  where  a  club  is  constituted   upon  James  Club,  2  De  G.  M.  &  G.  888 ;  Todd 

ready-money  principles,  as  the  clubs  of  v.  Emly,  8  M.  &  W.  505. 

London  generally  are,  that  is  to  say,  by  *  Ions  v.  Percliard.  2  Esp.  607. 

means  of  subscriptions  and  ready-money  ^Brandon  v.  Hubbard,  4  Moore,  363. 

payments  for  meals  and  refreshments,  See  Clarke  v.  Richards,  1  Tou.  &  C.  851. 

etc.,  then  it  is  considered  that  a  fund  Is  *Townsend  v.  Neale,  2  Camp.  190. 
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Purtioiilu:  adventures. 

Sec.  58.  Again,  as  has  already  appeared  from  many  examples,  persons 
without  being  partners  generally  in  trade  may  be  partners  in  a  par- 
ticular adventure.  Thus,  where  A  and  B  were  in  partnership  under 
the  firm  of  A  &  Co.,  and  C  was  not  in  partnership,  A  &  Co.  agreed 
with  C  to  purchase  coffee  on  a  joint  account,  A  &  Co.  to  have  the 
management  of  it,  and  C  to  have  a  share  in  the  profits.  The  coffee 
having  been  purchased,  and  C  having  paid  for  his  share,  it  was  held 
that  A  &  Co.  and  C  were  partners  in  this  particular  adventure,  and, 
as  C  was  to  Share  the  profits,  C  was  likewise  liable  for  the  loss.*  So, 
where  two  persons  agreed  to  share  the  profit  and  loss  of  certain  goods 
which  were  in  the  hands  of  a  factor  for  sale,  it  was  held  that  this 
agreement  constituted  a  partnership  between  them,  although  one 
guaranteed  to  the  other  the  solidity  of  the  factor's  house.'  So,  a  num- 
ber of  persons  associating  together,  and  subscribing  sums  of  money, 
for  the  purpose  of  obtaining  a  bill  in  Parliament  to  make  a  railway, 
have  been  held  partners  in  the  undertaking.*  But,  on  this  subject, 
it  is  needless  to  multiply  examples, 

^ade  miut  be  lawfol. 

Sec.  59.  Lastly,  in  order  to  complete  the  contract  of  pai-tnership, 
it  must  be  formed  for  the  purpose  of  some  lawful  trade,  business  or 
adventure.  By  this  is  intended  that  it  must  be  consistent  with  the  laws 
of  the  latid.  Formerlyj  it  was  held  that  if  the  foundation  of  a  con- 
tract wf»  not  malum  in  se,  but  only  vialum  prohibitum,  an  action 
might  be  maintained  on  it,  if  the  malum  did  not  appear  on  the  record. 
On  this  principle,  the  case  of  Faikney  v.  Reynous  *  was  decided,  in 
which  it  was  held,  that,  if  a  person  pay  money  for  another  in  consider- 
ation  of  a  transaction  prohibited  by  act  of  Parliament,  but  not  malum 
in  se,  and  take  a  bond  for  the  re-payment  of  the  money,  he  may  re- 
cover in  an  action  on  the  bond,  notwithstanding  the  statute.  This 
doctrine  was  carried  still  further  in  the  subsequent  case  of  Petrie  v. 
Hannay,*  where  two  persons  having  jointly  engaged  in  a  stock-jobbing 
transaction,  and  incurred  losses,  and  employed  a  broker  to  pay  the 
differences,  one  of  them,  who  had  repaid  the  broker,  with  the  privity 
and  consent  of  the  other  the  whole  sum,  was  allowed  to  recover  a 
moiety  from  that  other,  notwithstanding  the  7  Geo.  2,  c.  8.  So,  also, 
in  one  case  the  Court  of  Chancery  directed  an  account  between  two 

r,  ■ ■■  I       ■* 

*  Ex  parte  Qellar,  1  Rose,  297.  '  Holmes  v.  Higgins,  1  Barn.  &  Ores 

•Salomons  V.    Nissen,  2    Term    Re-    74  ;  2  D.  &  R.  196.        *8T.  R.  418, 
ports  675.  *  lb.  Lord  Kenyon  diss. 
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persons  who  had  contracted  to  be  jointly  concerned  in  ship  insur- 
anoes,  contrary  to  the  6  Geo.  1^  c.  18,  s.  12,  Lord  Loughborough,  ob- 
serving that  though  he  would  not  ex^uie  the  contract  against  law, 
yet  he  should  do  great  injustice  if  he  did  not  decree  an  account  of 
transactions  which  had  arisen  out  of  the  contract^ 

But  the  doctrine  laid  down  in  the  cases  just  cited  has  long  been 
exploded  ;  and  it  is  now  clearly  settled  that  whether  the  subject  of  a 
contract  be  malum  prohibituviy  or  niaium  in  se,  there  can  be  no  part- 
nership founded  upon  it,  so  as  to  give  the  contractors  a  remedy  either 
against  each  other,  or  agiunst  third  persons,  at  law  or  in  equity. 

Mtuit  not  involve  breach  of  the  law. 

Sec.  60.  Even  before  the  case  of  Petrie  v.  Hannay,  Lord  Kenyon  de- 
cided that  an  underwriter  of  a  policy  of  insurance  could  not,  upon 
the  loss  of  the  vessel,  recover  a  moiety  of  the  loss  from  a  person  who 
had  agreed  to  take  half  the  risk,  because,  upon  the  plain tifPs  own 
showing,  there  was  a  partnership  in  the  insurance,  contrary  to  the 
statute.  ''This  party,"  said  Lord  Kenyon,  *' cannot  apply  to  a  court 
of  justice  to  enforce  a  contract  founded  in  a  breach  of  the  law. "  *  So, 
in  the  case  of  Mitchell  t.  Cockbume,'  where  A  and  B  had  en^;aged  in 
partnership  for  the  insurance  of  ships,  contrary  to  the  statute  6  Geo. 
1,  c.  18,  and  A  had  paid  the  whole  of  the  losses  incurred,  it  was  held 
that  he  could  not  maintain  an  action  against  B  to  recover  a  share  of 
the  money  that  had  been  so  paid.  And  the  case  of  Mitchell  v.  Cock- 
bume was  fully  confirmed  by  that  of  Aubert  v.  Maze.^  There,  the 
cause  having  been  referred  to  an  arbitrator,  he  found  that  the  plain- 
tiff was  indebted  to  the  defendant  in  a  certain  sum, ''  being  one  moiety 
of  divers  sums  of  money  paid  by  the  defendant  for  and  on  account  of 
losses  on  policies  of  insurance,  underwritten  by  agreement  between 
the  said  plaintiff  and  the  said  defendant,  at  their  joint  risk,  and  for 
their  joint  benefit"  He  accordingly  awarded  that  sum  to  the  defend- 
ant, subject  to  the  opinion  of  the  Court  of  Common  Pleas,  as  to 
whether  the  defendant  was  entitled  to  recover  the  money  so  paid  on 
account  of  an  illegal  partnership.  The  court  held  that  he  was  not; 
and  set  aside  the  latter  part  of  the  award. 

Rule  in  Booth  ▼.  Hodgson. 

Sec.  61.  It  will  be  observed,  that  in  the  preceding  cases  the  actions 
were  all  brought  in  affirmance  of  the  illegal  contract;  but  if  a  part- 

»  Watts  V.  Brooks.  3  Ves.  612.  »2  H.  Bl.  879. 

« Sullivan  v.  areaves,  Park  Insur.  8.  *  2  B.  &  P.  571. 
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nership  be  contrary  to  law  no  action  can  be  founded  on  it  by  the.  par- 
ties implicated^  even  if  it  be  brought  in  disaffirmance  of  the  contract. 
Thus^  in  Booth  v.  Hodgson/  an  action  was  brought  by  the  assignees 
of  Browne,  a  bankrupt,  against  the  bankrupt's  co-partners,  to  recover 
certain  sums  received  for  premiums  on  policies  of  insurance 
in  which  the  bankrupt  and  the  defendants  were  jointly  interested  as 
partners,  though  the  policies  had  been  effected  in  the  sole  name  of  the 
bankrupt.  It  was  urged,  in  behalf  of  the  plaintiffs,  that  the  statute 
6  Geo.  1,  c.  18,  only  prohibited  contracts  of  insui*ance  made  by  part- 
ners; but  that  hei*e  the  assurances  were  made  by  one  person  only;  and 
tbat,  although,  if  the  object  of  the  action  had  been  to  enforce  any 
contract  of  insurance  made  in  violence  of  the  statute,  the  act  would 
have  furnished  a  decisive  answer  to  it,  yet  that  objection  did  not  ap- 
ply here,  because  the  action  was  brought  in  disaffirmance  of  the  part- 
nership insurances.  But  the  Court  of  King's  -Bench  held  that  the 
plaintiffs  were  not  entitled  to  recover.  "It  is  a  maxim  in  our 
law,"  said  Lord  Kenyon,  "that  a  plaintiff  must  show  that  he 
stands  on  a  fair  ground,  when  he  calls  on  a  court  of  justice 
to  administer  relief  to  him.  Now,  is  that  the  case  with  these 
plaintiffs  ?  They  avow  that  they  have  insured  in  direct  violation 
of  the  statute ;  all  their  claim  arises  out  of  this  transaction,  which 
is  contrary  to  the  act  of  Parliament,  and  yet  they  wish  the  court 
to  give  effect  to  it."  Grose,  J.  —  "The  plaintiffs  wish  to  con- 
sider the  case  as  if  the  partnership  had  never  existed,  and  then  they 
say,  taking  this  to  be  an  insurance  only  by  Browne,  it  is  a  valid  con- 
tract, and  his  assignees  may  recover  the  premiums  received  on  his 
account.  But  we  cannot  decide  on  a  part  of  a  case;  and,  taking  the 
whole  together,  an  assumpsit  cannot  be  raised  from  one  part  of  the 
case  when  the  other  parts  of  it  negative  an  assumpsit.*^  Lawrence,  J. 
— ^**A8  between  Browne  and  the  assured,  it  would  be  unjust  that  the 
former  should  be  permitted  to  set  up  the  secret  partnership  ;  but  as 
between  him  and  his  partners,  he  cannot  be  suffered  to  disaffirm  the 
partnership.  There  seems  to  be  no  justice  on  the  part  of  the  plain- 
tiffs, who  wish  to  receive  all  the  premiums  without  accounting  to  the 
other  partners,  by  endeavoring  to  imply  a  promise  contrary  to  the 
truth  of  the  case." 

Money  advanced  for  formation  of  illegal  partnership  cannot  be  recovered  back. 
Sec.  62.  Upon  the  same  principles,  where  the  illegal  contract  of 

1 6  T.  R  405.    Bat  marine  insurances    Gheo.  1,  being  in  this  respect  repealed 
by  partnerships  are  now  lawful,  the  6    by  5  Geo.  4,  c.  114,  see  pp.  87,  88. 
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partnership  is  nofc  executed^  but  executory  only,  none  who  were  parties 
to  it  can,  by  action  or  otherwise,  recover  the  money  advanced  for  the 
purpose  of  establishing  the  partnership.*  Therefore,  where  money  was 
advanced  to  S.  by  B.,  one  of  several  partners,  out  of  the  partnership 
funds,  on  account  of  payments  to  be  made  on  policies  of  assurance 
underwritten  by  S.  on  account  of  himself  and  B,,  in  pursuance  of  a 
previous  agreement  between  them  to  become  sharers  in  profit  and  loss 
on  such  policies,  and  S.  became  bankrupt,  it  was  held,  that  the  sur- 
viving partners  of  B.  could  not  prove  the  moneys  so  advanced  as  a 
debt  under  the  commission  against  8J 

Oourts  of  law  or  equity  wiU  not  aid  parties  to— Aubert  v.  Maze. 

Sec.  63.  It  remains  to  be  observed,  that  courts  of  equity,  following 
the  principles  of  these  later  decisions  of  courts  of  law,  will  dismiss  so 
much  of  a  bill  as  seeks  an  account  of  illegal  partnership  transactions. 
Much  doubt  had  been  thrown  upon  the  case  of  Watts  v.  Brookes,  by 
the  observation  of  Lord  Eldon  iu  Aubert  v.  Maze,  his  Lordship  saying, 
that  if  Watts  v.  Brookes  was  to  be  considered  as  a  case  in  which  it 
was  dryly  decided  that,  if  a  mastei*,  in  the  coui*6C  of  taking  an  account, 
find  certain  sums  paid  on  account  of  any  of  these  illegal  transactions, 
he  may,  on  the  ground  of  consent  to  such  payment,  view  them  in  the 
same  light  as  the  other  items  of  the  account ;  it  did  not  appear  to  him, 
Lord  Eldon,  that  that  case  proceeded  upon  a  principle  sufficiently  con- 
sistent with  the  act  of  Parliament,  to  justify  the  adoption  of  it  And 
afterward,  the  case  of  Watts  v.  Brookes  was  expressly  overiiiled  by 
the  decision  of  Sir  William  Grant,  in  Knowles  v.  Haughton.' 

Rule  in  Watts  ▼.  Brooks. 

Sec.  64.  The  object  of  the  bill,  in  that  case,  was  to  establish  a  part- 
nership between  the  plaintiff  and  the  defendant,  in  tho  business  of 
brokers  and  underwriters,  praying  an  account  and  payment  of  a  moiety 
of  the  profits.  The  plaintiff  went  into  evidence  to  prove  the  partner- 
ship, which  was  denied  by  the  answer,  the  defendant  insisting  that  the 
partnership  between  the  parties,  as  underwriters,  could  not  legally 
subsist  The  counsel  for  the  plaintiff  cited  the  case  of  Watts  v. 
Brookes,  insisting  that  the  object  of  the  statute  was  only  to  avoid  the 
contract  as  against  the  assured,  and  that  the  statute  was  satisfied  by 
the  appearance  of  only  one  name.  Sir  William  Grant,  however,  on  the 
authority  of  Sullivan  v.   Greaves,  and  Mitchell  v.  C6ckbume,*  dis- 

» Per  Lord  Ellenborough.  1  M.&  S.765.        » 11  Vea.  168 ;  2  Hov.  Supp.  263. 
«  Ex  part©  Bell,  Ibid.  *  AfUe,  p.  38. 
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« 

missed  so  much  of  the  bill  as  sought  an  account  of  the  profits  of  the 
underwriting  business^  and  directed  an  account  of  the  other  business 
upon  the  footing  of  partnership.  .^ 

Debts  aridng  from  notei  illegaUy  issued. 

Sec.  65.  Upon  the  principles  on  which  the  later  decisions  on  this 
subject  have  beenfounded^  it  has  been  held  that  a  debt  arising  from 
notes  issued  in  violation  of  the  statutes  passed  for  the  protection  of 

>  In  a  BubBequent  cage,  however,  Sir  nershlp  established  for  illegal  puxposes, 
William  Grant  seems  to  have  recurred  or  for  the  prosecution  of  a  business  that 
to  the  old  principles.  The  plaintiffs,  is  immoral  or  contrarj  to  public  policy. 
Marsh  and  Ebsworth,  were  partners  in  Thus,  a  partnership  for  the  keeping  of 
tlie  trade  of  Spanish  wool  brokers  in  a  bawdy  house,  for  the  publication  of 
London ;  and  the  defendants  were  part-  obscene  books  or  pictures,  or  any  pur- 
ners  in  the  trade  of  Black  well-half  fac-  pose  contrarv  to  law  or  injurious  to 
tors.  By  a  parol  agreement  entered  into  public  morals,  would  be  absolutely 
between  the  plaintifiEs  and  defendants,  void,  and  neither  party  could  have  any 
it  was  agreed,  thait  any  parcels  of  wool  redress  against  the  other  in  reference  to 
offered  in  the  market,  on  which  a  profit  any  matter  growing  out  of  such  bnsi- 
might  bo  expected,  should  be  purchased  ness.  Watson  v.  Fletcher,  7  Gratt. 
on  account  of  the  defendants  by  the  (Va.)l.  Where  a  government  contract  is 
plain tiffis;  and  that,  on  the  resales  there-  taken  by  a  firm,  of  which  the  agent  of 
of,  which  the  plaintiffs  were  afterward  the  government  is  a  member,  a  court  of 
to  make,  the  profit  and  loss  thereon  equity  will  not  compel  a  settlement  of 
should  be  shared  between  the  plaintiffs  the  concerns  growing  out  of  such  con- 
and  defendants  in  thirds.  The  plain-  tract.  Barth  v.  Colman,  8  Cr.  (U.  8.  C. 
tiffs  made  several  purchases  in  conse-  0.)  283.  For  instances  in  which  part- 
quence  of  this  agreement,  and  the  whole  nerships  have  been  held  illegal,  see 
of  the  money  arising  from  the  resales  True  v.  tSanbom,  44  N.  H.  48  ;  McWil- 
was  received  by  the  defendants,  the  Hams  v.  Bryan,  21  La.  An.  211 ;  Oppen- 
plaintiffs  receiving  no  part  of  such  heim  v.  Louis,  9  id.  063 ;  Adams  v. 
money.  The  bill  prayed  an  account  of  Creditors,  14  La.  461 . 
the  partnership  transactions,  and  pay- 
ment of  what  should  be  found  due  to  the  Agreements  between  parineri,  —  A 
plaintiffs,  and  for  a  receiver  to  collect  clause  in  a  co-partnership  agreement, 
the  outstanding  debts  of  the  copartner-  wherein  each  partner  agrees  not  to 
ship.  The  defendants,  by  their  answer,  transact  on  his  individual  account,  with- 
insisted  (amongst  oUier  things)  "That  in  twenty  miles  of  the  village  in  which 
the  plaintiffs  did  and  do  still  carry  on  such  co-partnership  is  to  do  business, 
the  business  of  wool-brokers  in  partner-  tlie  kind  of  business  for  the  transaction 
ship,  in  the  city  of  London  aforesaid,  of  which  it  is  created,  is  unobjection- 
under  the  style  or  firm  of  Marsh  &  Ebs-  able.  Any  number  of  persons  may  law- 
worth,  and  that  such  business  of  wool-  fully  form  a  co-partnership  to  buy  the 
brokers  is  buying  and  selling  of  wools  produce  of  the  country  and  sell  mer- 
on  aoooont  of  other  persons ;  and  that  chandise  at  any  specified  place.  If  such 
those  who  act  as  such  brokers  are  re-  co-partnership  is  in  fact  formed  (though 
stricted  by  a  bond  given  by  them  to  the  not  so  expressed  in  the  articles)  for  the 
Lord  Mayor  of  the  city  of  London,  and  purpose  of  preventing  competition  in 
by  an  oath  which  they  take  on  obtain-  the  markets  in  which  the  firm  may 
ing  a  license  from  the  mayor  and  alder-  operate,  and  with  the  intention  of  keep- 
men  of  the  city  of  London  to  act  as  ing  secret  from  the  public  the  existence 
brokers  within  the  same  city,  from  buy-  of  the  agreement,  and  if  its  existence  is 
ing  and  selling  wools  in  their  own  thus  kept  secret,  and  an  appearance  of 
names  and  on  their  own  account."  But  competition  between  the  parties  main- 
Sir  Wm.  Grant,  M.  R.,  directed  the  ac-  tained  by  them  toward  the  public,  such 
count  as  prayed.  March  v.  Blakesly,  executed  intention .  of  secrecy  and  de- 
Rolls,  Nov.  30, 1812.  Neither  a  court  of  ception  taints  the  agreement  itself,  and 
law  of  equity  will  aid  in  the  enforce-  renders  it  illegal  and  void.  Fairbank 
meut  of  claims  growing  out  of  a  part-  v.  Leary,  Wis. 
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the  Bank  of  England^  cannofc  be  proved  under  a  commission  of  bank- 
ruptcy. And  therefore,  where  A,  a  partner  in  the  Leith  Banking  Com- 
pany, which  consisted  of  more  than  six  partners,  opened  an  office  at 
Carlisle,  and  circulated  there  promissory  notes  drawn  by  the  Compa- 
ny's cashier  in  Scotland,  and  made  payable  to  the  bearer,  on  demand, 
at  the  company's  office  in  Leith  (a  proceeding  then  contrary  to  the 
Bank  acts,  which  restricted  partners  exceeding  the  number  of  six 
from  issuing  notes  payable  on  demand) ;  it  was  held,  upon  the  bank- 
ruptcy of  a  debtor  of  A,  that  A's  proof  should  be  reduced,  so  far  as  it 
was  founded  on  the  notes  of  the  company,  payable  to  bearer  on  de- 
mand, which  were  issued  to  the  bankrupt  by  A/ 

Sffoct  of  repeal  of  certain  Sngllah  statntea. 

Sec.  66.  We  have  endeavored  to  investigate  the  doctrines  held  by 
courts  of  law  and  equity  regarding  illegal  partnerships  in  general,  by 
an  examination  of  cases  which  occurred  under  the  6  Geo.  1,  c.  18 ; 
which  statute,  for  the  purpose  of  creating  a  monopoly  for  two  corpor- 
ations, namely,  the  Boyal  Exchange  and  London  Assurance  Compa- 
nies, restrained  all  other  corporations  or  partnerships  from  assuring 
ships  or  merchandise  at  sea,  and  from  lending  money  on  bottomry, 
and  declared  all  policies  of  ^assurance  and  bottomry  bonds  of  such 
other  corporations  to  be  ipso  facto  void,  and  all  agreements  by  them  for 
lending  money  on  bottomry,  usurious.  But  it  seems  unnecessary  to  en- 
ter into  a  particular  examination  of  the  cases  which  have  been  deter- 
mined upon  this  branch  of  the  aot;'  for,  under  the  more  enlightened 
policy  of  modem  times,  that  injudicious  enactment,  the  utility  of  which 
even  lawyers  have  doubted,  has  been  entirely  abolished  ;  and  now,  by 
the  5  Geo.  4,  c.  114,  so  much  of  the  6  Geo.  1,  c.  18,  as  restrains  any 
corporation  or  body  politic,  society  or  partnership,  or  person  acting  in 
any  society  or  partnership,  from  granting,  signing  and  under- 
writing any  policy  or  policies  of  assurance,  or  making  any  con- 
tract for  assurance,  of  or  upon  any  ship  or  ships,  or  goods  or 
merchandise,  at  sea,  or  going  to  sea,  or  from  lending  money  by  way 
of  bottomry,  or  as  makes  any  such  contract  void,  or  declares  that  the 
same  shall  be  adjudged  usurious,  or  as  imposes  any  forfeiture  or  pen- 
alty in  respect  of  any  such  policy  of  assurance  or  contract,  is  repealed. 

It  will  be  proper,  however,  to  mention  several  cases  in  which,  under 
existing  statutes,  a  contract  of  partnership  may  be  void  db  initio^  so 

»  Ex  part©  Randleson,  Mont.  &  M*  A.  86.    ler,  id.  340,  n  ;  Mitchell  v.  Cockbume, 

«8ee  Reed  v.  Cole,  3  Burr.  1512  ;  Lees    2  H.  Bl.  379 ;  Evertli  v.  Blackburne,  2 

V.  Smith,  7  T.  R.  338 ;  Harriaon  v.  Mil-    Stark.  66 ;  Strong  v.  Harvey,  3  Bing.  304. 
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that  no  right  of  action  or  suit  arises  to  the  co-contractors  in  respect 
of  it 

Oontract  intended  to  evade  osury  lawi^ 

Sec.  67.  It  has  been  held  that  a  contract  originally  entered  into  for 
the  parpose  of  evading  the  usury  laws^  and  not  bona  fide  with  the 
view  of  partnership,  cannot  be  supported  as  a  legal  contract  of  part- 
nership. 

A  lent  B  a  sum  of  money  to  purchase  some  goods  ;  B  gave  A  his 
note  of  hand  for  the  money,  payable  on  demand ;  and  it  was  agreed 
between  them  that  A  should  have  half  the  net  profits  of  the  goods, 
upon  a  resale  of  them,  over  and  above  tlie  note  of  hand.  The  goods 
were  sold  at  a  profit  of  £6.  Immediately  after  the  8i^le,  A  demanded 
payment  of  the  note,  which,  therefore,  carried  interest  from  the  time 
of  the  demand.  It  was  held  that  A  could  not  recover  the  sum  of  2L 
10«.  (half  the  profits),  in  an  action  against  B  for  money  had  and  re- 
ceived. In  behalf  of  A  it  Was  argued  that  this  was  not  a  usurious 
contract,  because  there  was  no  certainty,  upon  the  original  agreement, 
of  any  interest  beyond  £5  per  cent,  but  the  whole  rested  in  contin- 
gency, upon  what  would  be  the  net  profits  arising  from  the  resale  of 
the  goods ;  md  if  there  had  been  no  profit  at  all,  the  plaintiff  would 
have  had  no  interest  whatever.  But,  per  Lord  Mansfield,  "There  is 
no  contrivance  whatever  by  which  a  man  can  cover  usury.  Here  are 
two  brokers  :  one,  who  is  the  defendant,  wants  to  buy  goods  that  were 
upon  sale,  and  the  other  agrees  to  lend  him  money  for  that  purpose  ; 
but  he  is  to  lend  it  upon  the  terms  of  being  paid  both  principal  and 
interest  from  the  time  the  loan  commenced.  It  is  true,  no  rate  of  in- 
terest is  reserved  in  the  note  ;  but  it  is  made  payable  on  demand. 
Within  two  hours  after  the  sale,  he  demands  the  money,  and  then  the 
note  begins  to  carry  interest.  Ho  was  not  bound  by  the  agreement  to 
give  credit  for  a  moment;  so  that  there  was  no  sort  of  risk  whatso- 
ever. Both  parties,  from  their  situation,  knew  there  would  necessa- 
rily be  a  profit.  It  seems  to  me,  therefore,  that  the  intention  of  the 
contract  was  to  get  more  than  principal  and  legal  interest  upon  the 
note,  which  is  usury  within  the  meaning  of  the  statute.' 

*  JestODB  V.  Brooke,  Cowp.  798.  Prob-  two  hundred  and  fifty  dollars  every  six 
ably,  however,  this  transaction  would  months,  in  consideration  of  $2,000  aH- 
now  be  held  valid  within  the  stat.  8  &  4  vanced  to  the  concern,  whether  the  bus- 
Will.  4,  c.  98,  sect.  7,  that  act,  accord-  iness  made  any  profit  or  not,  and  that 
inff  to  Vallance  v.  Siddell,  6  Ad.  &  Ell.  if  there  was  any  danger  of  losing  the 
932,  extending  to  notes  payable  on  de-  money,  he  might  enter  judgment  and 
mand.  In  Cooper  v.  Tappao,  9  Wis.  collect  it.  The  court  held  that  this  did 
3fid,  it  was  agreed  that  a  partner  should  not  constitute  a  partnership,  but  was  an 
receive   as  his  share  of  the  businessr  usurious  contract. 
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Rida  In  Mozfl«  v.  Wilson. 

Sec.  68.  In  the  subsequent  case  of  Morse  v.  Wilson,'  there  was  no 
fraud  on  the  part  of  the  lender  of-  the  money,  and  the  court  adverted 
to  the  usury  alone.  In  that  case  A  lent  a  sum  of  money  to  B,  a 
trader^on  bond,  conditioned  for  the  repayment  of  the  money  with 
legal  interest ;  but  at  the  time  of  executing  the  bond  it  was  agreed 
that  B  should  pay  A  not  only  the  interest,  but  also  the  surplus  profits 
of  his  trade  (if  any),  after  payment  of  the  interest ;  it  was  held  that 
A  could  not  recover  on  this  bond,  because  the  intent  of  the  parties 
was,  not  that  a  partnership  should  subsist  between  them,  but  solely, 
that  A  should  have  more  than  £6  per  cent  for  his  money.  Lord  Een- 
yon  —  '*  The  simple  question  is  whether  this  is  not  an  agreement  to 
receive  more  than  the  £5  per  cent  allowed  by  law  for  the  forbearance 
of  a  loan.  Most  unquestiona  bly  it  is ;  and  it  is  therefore  void.  It 
has  been  argued,  however,  that  this  was  not  a  usurious  contract,  be- 
cause the  principal  was  put  in  hazard,  as  it  was  liable  to  the  partner- 
ship creditors ;  but  it  was  no  farther  hazarded  than  in  the  case  of 
every  other  loan,  namely,  by  the  risk  of  the  borrower's  insolvency  ; 
for,  as  between  the  plaintiff  and  the  partners'iu  the  business,  he  was 
not  liable  to  contribute  to  the  losses  in  the  trade."         # 

The  only  question,  in  cases  of  this  kind,  will  be,  whether  or  not  it 
was  the  intention  of  the  parties  to  enter  into  an  agreement  having  the 
semblance  of  a  partnership  agreement,  with  a  view  to  evade  the  usury 
laws.  Mr.  Justice  BuUer,  in  the  foregoing  case,  seems  not  to  have  ad- 
verted to  the  intention  of  the  parties ;  and,  moi'eover,  he  seems  to 
have  thought  that,  if  A  agree  to  share  in  the  profits,  but  not  the 
losses  of  a  trade,  and  by  these  means  secure  his  principal  as  between 
the  parties  themselves,  that  is  usurious,  although  his  principal  be  lia- 
ble to  the  demands  of  third  persons. 

The  better  opinion,  however,  is  that  an  agreement  having  the  form 
of  a  partnership  agreement,  but  in  which  profits  beyond  the  legal  rate 
of  interest  are  reserved  to  one  of  the  parties,  is  legal,  unless  it  ap- 
pears to  have  been  executed  by  way  of  shift  or  contrivance  to  cover 
usury,  because,  at  all  events,  the  principal,  for  which  such  profits 
and  interests  are  taken,  is  hazarded  to  third  persons.* 

Rule  in  MorisMt  ▼.  Sing. 

Sec.  69.  Lord  Mansfield  and  the  other  judges  seem  to  have  acted 

'  4  T.  R.  368.  Hutchins  v.  Turner,  8  Humph.  (Teno.) 

*  The  members  of  a  tirin  are  not  liable    417;   Cooper  v.  Tappan,  9  Wisoonsin 
for  money  borrowed  at  usurious  rates.    362. 
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on  this  principle  in  Morisset  v.  King  ;^  and  it  may  l>e  remarked  that, 
under  the  peculiar  circumstances  of  that  case^  it  made  no  difference 
us  to  the  general  principle^  that  the  person  advancing  the  money  was 
not  the  actual  partner.  An  action  of  debt  was  brought  on  a  bond 
conditioned  for  the  due  performance  of  certain  articles  of  partner- 
ship. The  articles  recited  that  Mary  Morisset  had  lent  Daniel  King 
the  sum  of  jCIOO,  to  be  repaid  to  her  at  the  end  of  four  years,  loiihout 
interest ;  but  the  consideration  was  that  the  said  Daniel  King,  his 
executors  and  administrators,  should  find  and  provide  for  Mary  Du- 
bois, daughter  of  the  said  Mary  Morisset  (the  obligee),  meat  and 
drink  in  the  house  where  he  dwelt  or  should  dwell,  for  four  years,  if 
the  said  Mary  Dubois  shonld  so  long  live  ;  and  that  she  should,  dur- 
ing the  said  term,  board  with  him  ;  and  that  she  shonld  be  co-partner 
with  Mary  King,  wife  of  the  said  Daniel  King,  in  the  business  of  a 
milliner,  and  should,  all  that  time,  bear  one  moiety  of  the  losses, 
charges  (except  housekeeping),  shop-rent,  and  materials  necessary  for 
carrying  on  the  trade  (which  the  said  Daniel  King  did  agree  to  pro- 
vide) ;  and  they  should  be  pai*tners,  and  each  do  their  utmost  to  carry 
on  the  trade,  and  shonld  equally  divide  the  profits ;  and  also,  that  the 
said  Daniel  King  should  lodge  the  said  Mary  Morisset,  she  paying 
him  jCIO  a  year ;  and  at  the  end  of  the  four  years  Daniel  King  was 
to  repay  the  £100 ;  and,  in  case  of  the  death  of  the  said  Mary  Dubois, 
to  pay  the  principal,  together  with  lawf ulmterest  for  the  £100,  to  the 
said  Mary  Morisset.  The  defendant  pleaded  the  statute  of  usury,  but 
the  court  of  King's  Bench  gave  judgment  for  the  plaintiff,  Lord 
Mansfield  observing  that  it  was  impossible  to  say  that  King  might 
not  receive  so  much  advantage  by  this  partnership  as  to  be  worth  the 
consideration.  That  the  plaintiff's  daughter  miffht  have  been  drawn 
into  a  bankruptcy  by  means  of  this  agreement,  which  might  have 
been  more  severe  to  her  than  the  penalty  of  the  statute.  Mr.  Justice 
Foster  and  Mr.  Justice  Wilmot  concurred  with  the  Chief  Justice. 

Rule  in  Qilpin  ▼.  Zhiderbey. 

Sec.  70.  Later  decisions  have  confirmed  the  doctrine  now  nnder  dis- 
cussion. Thus,  in  Gilpin  v.  Enderboy,*  an  action  was  brought  by  Ender- 
bey  against  his  co-partner,Grilpin,  on  a  covenant  contained  in  their  deed 
of  partnership.  By  the  indenture  it  was  covenanted  that  they,  the 
plaintiff  and  defendant,  should  become  partners  in  the  business  of 
army  clothiers  for  ten  years  ;  that  Enderbey  should  advance  JB20,000 


1 2  Burr.  801.  « (la  error)^  5  B.  &  Aid.  954 ;  1  D.  &  K.  570. 
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as  part  of  the  capital  for  carrying  on  the  bosineas,  and  that  Oilpin 
should  find  a  like  sum ;  that  Enderbey,  daring  the  continuance  of 
the  partnership,  should  have  out  of  the  profits,  if  sufficient,  or,  if 
not,  out  of  the  capital,  2,000t  yearly,  for  his  share  of  the  profits ; 
and  it  was  further  covenanted  that,  on  the  determination,  of  the  part- 
nership by  effluxion  of  time,  the  said  sum  of  20,000Z.  should  be  re- 
paid to  the  plaintiff  Enderbey  by  six  equal  installments,  together  with 
interest.  The  defendant  pleaded  that,  before  the  making  of  the  in- 
denture, it  was  corruptly  and  against  the  form  of  the  statute  agreed 
between  the  plaintiff  and  defendant  that  the  plaintiff  should  lend 
and  advance  to  the  defendant  the  sum  of  20,0002.;  and  that  the  plain- 
tiff should  forbear  and  give  day  of  payment  thereof  to  the  said  de- 
fendant  for  the  space  of  ten  years  thence  next  ensuing  ;  and  that  the 
defendant,  for  the  loan  of  the  said  sum  of  20,000/.,  and  for  the  for- 
bearing and  giving  day  of  payment  thereof,  should  yearly,  during  the 
said  term  of  ten  years,  pay  to  the  plaintiff  the  sum  of  2,000/.,  by 
equal  half-yearly  portions,  on  the  24th  of  March  and  24th  of  Septem- 
ber in  each  year  ;  and  that  for  securing  the  re-payment  of  the  sum  of 
20,000/.,  with  such  payments  half-yearly  to  the  plaintiff,  the  plaintiff 
and  defendant,  by  way  of  shift,  should  execute  a  certain  instrument 
in  the  form  of  a  deed  of  partnership,  according  to  the  form  and  ef- 
fect of  the  indenture  in  the  declaration  mentioned  ;  that,  in  pur- 
suance of  the  agreement,  the  plaintiff  advanced  the  20,000/.  on  the 
terms  afoi*esaid,  and  the  deed  was  executed  accordingly.  And  the  de- 
fendant averred  that  the  sum  of  2,000/.,  so  to  be  paid  yearly  for  the 
loan  of  the  said  20,000/.,  exceeded  the  rate  of  5/.  per  cent,  contrary 
to  the  form  of  the  statute,  whereby  the  said  indenture  was  void  in 
law.  In  delivering  the  judgment  of  the  court.  Lord  Tenterden  said: 
''  If  the  deed  discloses  the  real  facts,  and  the  intention  of  the  parties 
to  it,  this  is  not  the  case  of  a  loan  of  money  by  Enderbey  to  Gilpin, 
but  a  contract  of  partnership  between  them,  of  a  peculiar  kind.  If 
the  deed  does  not  disclose  the  real  facts  and  the  intention  of  the  par- 
ties, but  was  executed  only  as  a  contrivance  tocover  a  loan  of  20,000/., 
for  ten  years,  at  10/.  per  cent,  the  deed  was  undoubtedly  void."  His 
Lordship  added  that  this  was  a  fact  that  ought  to  have  been  found 
affirmatively  by  a  jury,  to  enable  the  court  to  declare  the  deed  void. 
No  such  fact  having  been  found,  they  were  bound  to  consider  the  deed 
as  speaking  the  language  of  truth  ;  this  contract,  therefore,  though 
probably  an  unusual  one,  was  a  partnership;  and  if  there  was  a  partnei^ 
ship,  there  was  no  loan  of  money  by  Enderbey  to  Oilpin,  and  no  usury. 
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Rule  in  Fereday  ▼.  Hordem. 

Sbc.  71.  The  caae  of  Fereday  v.  Hordem*  was  decided  on  the  same 
principles.  There,  the  Feredays  and  Turton,  partners  in  trade,  in  con- 
sideration of  4,0007.  paid  to  them  by  Hordem,  in  augmentation  of  their 
capital,  agreed  to  admit  him  into  partnership  with  them  for  a  term. 
It  was  agreed  that  Hordem  should  receive,  in  lieu  of  profits,  a' clear 
sum  of  550/.  per  annum ;  and  all  the  property  of  the  concern  was 
charged  with  the  payment  of  this  sum  quarterly,  and  of  the  4,000Z.  at 
the  determination  of  the  partnership.  The  Feredays  and  Turton 
were  to  pay  rent,  taxes,  wages,  and  the  other  outgoings  of  the  trade, 
which  was  to  be  carried  on  by  them,  and  in  their  names  only  ; 
and  HordeiTi  was  not  to  be  i*equired  to  attend  to  it.  Horderu 
was  at  liberty  to  retire  on  giving  twelve  months'  notice,  and 
on  his  retiring,  or  at  the  end  of  the  term,  the  4,000/.  and  the 
arrears  (if  any),  or  the  550/.  per  annum,  were  to  be  paid  to  him 
by  the  Feredays  and  Turton  by  installments,  to  be  secured  by 
their  bonds,  and  they  were  to  indemnify  him  from  the  debts  of  the 
partnership.  Lord  Eldon  in  giving  judgment  said,  that  this  was 
stated  to  be  usury  under  the  device  of  a  partnership  agreement.  But 
he  thought  it  impossible  to  consider  it  usurious.  Horden  became  a 
partner,  and  though  he  was  not  under  any  liability  as  between  himself 
and  the  plaintiffs,  yet  he  was  liable  for  all  the  debts  of  the  concern, 
as  to  all  the  rest  of  the  world.  He  thought,  therefore,  that  it  could 
not  be  made  out  to  be  a  case  of  usury  ;  and  the  answer  did  not  admit 
any  other  circumstances  upon  which  relief  could  be  given. 

Contrary  rule  in  Brophy  ▼.  Holmes. 

Sec.  72.  The  preceding  authorities  are  directly  opposed  by  that  of 
Brophy  v.  Holmes,'  decided  by  Sir  Anthony  Hart,  while  Lord  Chan- 
cellor of  L*eland,  but  it  is  conceived  that  the  last-mentioned  case  is  not 
of  such  weight  as  to  be  deemed  to  overrule  the  well-considered  decisions 
which  have  been  already  noticed. 

In  Brophy  v.  Holmes,  the  plaintiff,  a  merchant  of  Dublin,  entered 
into  an  agreement  with  the  defendant  Holmes,  who  was  the  captain 
of  a  vessel  trading  to  the  West  Indies,  to  provide  him  with  a  cargo  to 
be  carried  to  certain  ports  mentioned  in  the  agreement,  and  disposed 
of  to  the  best  advantage  ;  and  with  the  proceeds  Holmes  was  to  pur- 
chase other  goods  with  which  he  was  to  return,  and  to  make  sale  of 
the  return  cargo  for  their  joint  benefit ;  the  property  to  be  equally  di- 


'  Jac.  144.     And  see  Anustrong  v.  ArmHtrong,  pasf.,  p.  50.  '  2  Molloy,  1. 
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vided.  Brophy  alone  was  to  advance  all  the  necessary  funds,  and  in 
consideration  of  this^  and  of  Holmes  having  the  management  of  the 
adventure,  Brophy  was  not  to  suffer  any  loss.  Holmes  proceeded  on 
his  voyage,  but  previously  to  his  departure  transferred  to  Brophy 
certain  securities  in  order  to  bear  him  harmless  in  case  of  necessity. 
The  adventure  proved  unfortunate,  and  a  considerable  loss  accrued, 
exceeding  the  value  of  the  securities.  Brophy,  then,  in  pursuance  of 
the  agreement,  applied  the  securities  in  exoneration  of  the  loss.  Upon 
the  death  of  Holmes,  his  administratrix  disputed  the  validity  of  the 
agreement,  and  brought  an  action  against  Brophy  to  recover  the 
amount  of  the  securities  ;  Brophy,  on  the  other  hand,  insisted  that 
the  whole  loss  was  by  the  agi*eement  to  fall  on  the  intestate ;  and  it 
was  not  disputed  that  the  amount  of  the  securities  fell  short  of  the 
entire  loss  upon  fhe  shipments.  The  action  having  been  referred  to 
arbitration,  and  the  arbitrators  having  decided  in  favor  of  the  admin- 
istratrix, Brophy  filed  his  bill  for  an  injunction,  and  for  relief  on  the 
footing  of  the  agreement.  Sir  Anthony  Hart  dismissed  the  bill  with 
costs,  holding  that  the  agreement  was  void,  either  as  usurious,  or 
nudum  pactum.  His  Lordship  observed  that  it  was  impossible  to  say 
that  there  was  any  thing  inequitable  in  this  transaction,  but  that  an 
agreement  might  be  equitable,  and  yet  usurious  ;  and  that,  if  it  was 
usurious,  the  law  would  determine  against  it,  and  that  he  knew  that 
the  case  of  Gilpin  v.  Enderbey  did  not  please  Ix)rd  Eldon.  His  Lord- 
ship added  that  the  agreement  was  not  so  much  unconscionable  as 
nudum  pactum  ;  that  the  plaintiff  might  have  had  some  relief,  if  he 
had  shaped  his  case  as  a  partnership  case,  submitting  to  bear  half  the 
loss;  but  that,  as  he  had  proceeded  solely  on  the  ground  of  indemnity, 
he  could  not  now  treat  the  case  as  one  of  partnership. 

Upon  this  case  we  may  venture  to  remark  that  it  is  irreconcilable, 
not  only  with  the  particular  case  of  Oilpin  v.  Enderbey,  but  with  that 
general  principle  under  which  it  is  unnecessaiy,  as  between  the  part- 
ners themselves,  that  they  should  all  be  bound  to  share  in  the  losses 
of  the  partnership. 

When  peraons  are  restricted  by  law  from  entering  into  partaenhip. 

Sec.  73.  Persons  exercising  particular  professions  or  trades  are  fre- 
quently restricted  by  statute  in  their  common-law  right  of  engaging 
in  partnerships.  We  may,  in  the  first  place,  mention,  that  by  the  57 
Geo,  3,  c.  99,  s.  3,  it  is  enacted  that  "  no  spiritual  person  shall  by 
himself,  or  by  any  other  for  himself,  or  to  his  use,  engage  in  or  carry 
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on  any  trade  or  dealing  for  gain  or  profit,  or  deal  in  any  goods,  wares, 
or  merchandlBes,  by  bu3ring  and  selling  for  hire,gaih,  or  profit,  in  any 
market,  fair,  or  other  place,  upon  pain  of  forfeiting  the  value  of 
snch  goods,  etc.;  and  every  bargain  and  contract  so  made  by  him,  or 
by  any  to  his  use  in  any  such  trade  or  dealing,  contrary  to  this  act, 
shall  be  utterly  void  and  of  none  effect."  It  is  obvious  that  under 
this  statute  no  contract  made  by  a  trading  partnership,  whereof 
any  of  the  members  are  spiritual  persons,  can  be  enforced  in 
a  court  of  law.  Accordingly,  it  was  held,  in  Hall  v.  Franklin,*  that 
a  plea  of  this  statute  was  a  good  defense  to  an  action  brought  by 
the  public  officer  of  a  joint-stock  banking  company,  in  which  certain 
clergymen. were  shareholders,  against  the  defendant,  as  the  drawer 
and  indorser  of  a  bill  of  exchange.  The  effect  of  this  decision  has 
to  a  certain  extent  been  remedied  by  the  stat.  1  &  2  Vict.,  c.  10, 
which  legalizes  all  contracts  theretofore  made,  or  to  be  made  before 
the  end  of  the  ensuing  session  (1839),  by  associations  and  partner- 
ships, in  which  spiritual  persons  are  engaged,  provided  that  such  as- 
sociations and  copartnerships  consist  of  more  than  six  members  or 
shareholders,  and  carry  on  their  trade,  whether  as  bankers,  or  other- 
wise, **  by  means  of  boards  of  directors  or  managers,  committees,  or 
other  officers,  acting  on  behalf  of  all  the  members  or  shareholders  of, 
or  persons  otherwise  interested  in  such  associations  or  copartnerships." 
This  statute,  it  will  be  observed,  does  not  interfere  with  the  case  of 
ordinary  partnerships  carried  on  by  spiritual  persons,''  nor  does  it  pro- 
tect joint-stock  companies  beyond  a  certain  period. 

Partnenhip  in  boilnen  whan  either  is  not  legally  qnalified. 

Sec.  74  A  partnership  between  persons  as  attorneys,  where  any  of 
them  are  not  duly  qualified,  is  illegal.  The  stat.  22  Geo.  2,  c. 
46,  8.  11,  recites  that  ^'  divers  persons,  who  are  not  examined,  sworn, 
or  admitted  to  act  as  attorneys  or  solicitors  in  any  court  of  law 
or  equity,  do,  in  conjunction  with  or  by  the  assistance  or  conni- 
vance of  certain  sworn  attorneys  and  solicitors,  and  by  various  sub- 
tle contrivances,  intrude  themselves  into,  and  act  and  practice  in 
the  office  and  business  of  attorneys  and  solicitors,  to  the  great  prej- 
udioe  and  loss  of  many  of  his  Majesty's  subjects,  and  the  scandM 
of  the  profession  of  the  law  ; "  and  enacts  that,  '*  if  any  sworn 
attorney  or  solicitor  shall  act  as  agent  for  any  person  or  persons  not 
duly  qualified  to  act  as  an  attorney  or  solicitor  aforesaid,  or  permit  or 

*  3  Meos.  &  W.  259.  ual  persons  may  keep  schoola  aod  may 

'  By   the  stat.  37  Geo.  8,  c.  99,  eipirit-    farm  to  the  extent  of  80  acres. 
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suffer  his  name  to  be  anyways  made  use  ofy  upon  tlie  account  or  for  the 
profit  of  any  unqualified  person  or  persons,  or  send  any  prooess  to 
such  anqualilied  person  or  persons,  thereby  to  enable  him  or  them  to 
appear,  act,  or  practice  in  any  respect  as  an  attorney  or  solicitor, 
knowing  him  not  to  be  duly  qualified  as  aforesaid,  and  complaint  shall 
be  made  thereof  in  a  summary  way  to  the  court  from  whence  any 
such  process  did  issue,  and  proof  made  thereof  upon  oath,  to  the  sat- 
isfaction of  the  court,  that  such  sworn  attorney  or  solicitor  hath  of- 
fended thertfin  as  aforesaid,  then  and  in  such  case  every  such  attorney 
or  solicitor  so  offending  shall  be  struck  off  the  roll,  snd  forever  after 
disabled  from  practicing  as  an  attorney  or  solicitor  ;  and  in  that  case, 
and  upon  such  complaint  and  proof  made  as  aforesaid,  it  shall  and 
may  be  lawful  to  and  for  the  said  court  to  commit  such  unqualified 
person  so  acting  as  aforesaid  to  the  prison  of  the  said  court,  for  any 
time  not  exceeding  one  year." 

Oases  illustrating  the  doctrine. 

Sec.  76.  Various  cases  have  been  decided  upon  the  construction  of 
this  statute.  Where  A,  who  had  been  an  attorney  for  many  yeai^s, 
engaged  B,  who  at  one  time  had  been  clerk  to  an  attorney,  but  for. 
some  years  had  been  a  certificated  conveyancer,  to  conduct  his  busi- 
ness, and  had  agreed  to  allow  him  a  moiety  of  the  profits  of  the  busi- 
ness inste^i^  of  a  fixed  salary;  and  the  names  of  A  and  B  were  painted 
on  the  door  of  the  office,  where  the  business  was  caiTied  on,  and  bills 
were  made  out  in  their  joint  names  ;  and  B  received  instructions 
from  the  clients,  and  suits  were  instituted  and  earned  on,  in  conse- 
quence of  such  instructions  :  it  was  held  that  this  case  was  clearly 
within  the  act,  inasmuch  as  the  attorney  had  allow'ed  his  name  to  be 
used  for  and  on  account  of  an  unqualified  person  ;  and  the  court  or- 
dered the  attorney  to  be  struck  off  the  roll,  and  the  clerk  to  be  com- 
mitted to  prison  for  a  month.*  So,  where  A  had,  under  the  cover  of 
the  names  (^  B  and  C,  attorneys,  successively,  practiced  for  his  own 
profit,  with  their  knowledge,  as  attorney  in  several  causes,  and  dur- 
ing part  of  the  time  B  acted  as  A's  clerk,  receiving  a  weekly  salary, 
of  which  entries  were  made  in  his  account  book  ;  and,  after  B  had 
quitted  his  employment,  C  took  possession  of  the  office  which  had 
been  previously  occupied  by  the  former,  and  permitted  A  to  practice 
in  his  name,  the  court  upon  these  facts  struck  B  and  C  off  the  roll 
of  attorneys,  and  committed  A  to  prison  for  three  months."     And  in 


» In  re  Jackson,  1  B.  &  C.  370.  *In  re  Clark,  8  D.  &  B.  260. 
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another  case^  where  an  attorney's  clerk  carried  on  the  business  in  the 
name  of  the  attorney,  the  latter  living  at  some  distance,  and  receiv- 
ing a  proportion  of  the  profits  for  occasionally  superintending  the 
concern,  Mr.  Justice  Richardson  said  that  this  constituted  a  partner- 
ship between  them,  and  was  consequently  an  illegal  contract/   • 

But  it  seems  that  tlie  statute  does  not  extend  to  an  allowance  made 
to  the  widow  or  children  of  a  deceased  partner,  out  of  the  profits  of 
the  trade.  Henry  Candler,'  an  attorney  and  conveyancer,  died, 
leaving  a  widow,  who  was  his  executrix,  and  ten  children.  By  a  deed 
executed  shortly  after  his  death,  between  Henry  Candler,  his  eldest 
son,  and  Mary  Candler,  the  widow,  Henry  Candler,  in  considera- 
tion of  love  and  affection  toward  his  mother  and  family,  and  in  com- 
pliance with  the  wish  and  hope  expressed  by  his  father,  etc.,  cove- 
nanted to  carry  on  his  fatlier's  business,  so  long  as  any  of  the  other 
children  of  his  father  and  mother  should  be  living,  unmarried,  and 
under  twenty-one ;  and  within  two  months  after  the  taking  of  every 
yearly  account,  to  pay  to  Mary  Candler,  her  executors,  administrator, 
or  assigns,  a  moiety  of  the  clear  net  gains  and  profits;  and  also,  to 
permit  her  to  have  free  access  to  the  books  of  account,  to  devote  the 
whole  of  his  time  and  attention  to  the  business,  to  make  out  accounts 
annually,  and  to  deliver  to  her  a  balance-sheet  of  the  net  gains  and 
profits.  Mary  Candler  covenanted  to  provide  him  with  such  sums  as 
should  be  wanted  by  him,  in  order  to  carry  on  the  business;  and 
also  to  use  her  utmost  endeavors  and  influence  to  induce  her  friends 
and  connections  to  employ  him.  The  business  was  for  some  time 
carried  on  upon  the  footing  of  this  deed,  till  a  claim  was  made  by  a 
creditor  of  Henry  Candler  upon  his  estate.  In  the  argument  of  that 
claim  the  question  arose  collaterally  whether  this  instrument  was 
legal  under  the  22  Oeo.  2,  c.  46,  s.  11.  Lord  Eldon  seemed  to  be 
clearly  of  opinion  that  it  was.  "  If,"  said  he,  "  we  are  to  construe 
the  enacting  part  by  the  recital,  there  is  no  doubt  that  this  lady  did 
not  intrude  herself  into,  or  act  and  practice  in  the  office  o9an  attorney 
or  solicitor ;  but  the  point  contended  for,  I  suppose,  would  be,  that 
her  taking  the  profits  would  be  evidence  that  she  had  done  so.  The 
meaning  of  the  clause  undoubtedly  is  this  (whether  the  terms  used 
have  gone  further,  is  another  question)  that  qualified  persons  should 
not  permit  their  names  to  be  used  by  others,  so  as  to  enable  them  to 
appear  as  attorneys ;  and  the  question,  therefore,  is,  whether  the 
words  '  permit  or  suffer  his  name  to  be  anyways  made  use  of,  upon  the 

1  Hopkinflon  ▼.  Smith,  1  Bing.  13 ;  7  Moore,  242.         'Candler  v.  Candler,  Jac.  225. 
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accoant  or  for  the  profit  of/  etc.^  are  not  to  be  constraed  in  connection 
with  the  other  words, '  thereby  to  enable  him  or  them  to  appear^  act 
or  practice',  etc.,  so  as  to  prevent  it  from  going  beyond  the  mischief 
that  it  was  intended  to  provide  for."  His  Lordship  concludfHi  by 
obserring  that,  if  the  act  were  construed  by  help  of  the  recitals,  he 
was  of  opinion  that  this  transaction  was  not  within  its  meaning ;  that, 
however,  was  properly  a  qaestion  for  a  court  of  law. 

In  a  case  which  occurred  in  the  Court  of  King's  Bench,  subse- 
quently to  this  decision  of  Lord  Eldon,  Lord  Ten  terden  gave  it  as  his 
opinion  that  the  word  thereby  applies  merely  to  the  sending  of 
process  to  the  unqualified  person,  and  not  to  the  whole  of  the  preced- 
ing sentence.'  But  this,  it  is  apprehended,  will  not  affect  any  ques- 
tion similar  to  that  of  Candler  v.  Candler,  supposing  the  act,  as  in 
this  case  it  clearly  ought,  to  be  construed  by  means  of  the  recitals.* 

Under  the  provisions  of  the  stat.  53  Geo.  3,  c.  IS??,  s.  8,  proctors 
allowing  their  names  to  be  used  by  persons  not  entitled  to  act  as 
proctors,  are  to  be  struck  off  the  roll ;  but  in  this  case,  there  is  a  sav- 
ing in  favor  of  ^'any  allowance  or  allowances,  sum  or  sums  of  money, 
that  are  or  shall  be  agreed  to  be  made  to  the  widows  or  children  of 
any  deceased  proctor  or  proctors,  by  any  surviving  partner  or  partners 
of  such  deceased  proctor  or  proctors." 

Various  statutes  have  been  passed  at  different  times,  for  the  regu- 
lation of  the  trade  of  a  pawnbroker,'  the  effect  of  which  is  to  re 
strict  the  right  of  entering  into  partnership  in  that  trade.  The  lead- 
ing enactments  on  this  subject  are  contained  in  the  stat.  39  ft  40  Oeo 
8,  c.  99,  which  regulates  the  rates  to  be  taken  by  pawnbrokers,  the 
form  of  tickets  to  be  given  by  them  (which  are  to  contain  the  name 
and  place  *of  abode  of  the  pawnbroker),  and  the  description  of 
goods  which  may  be  pawned.  And  by  the  23d  section  of  that  act,  it  is 
enacted  that  all  and  every  person  or  persons  who  shall  carry  on  the 
trade  or  busmess  of  a  pawnbroker  shall  cause  to  be  painted  or  writ- 
ten in  large  legible  characters  over  the  door  of  his  or  their  shop  the 
Christian  and  surname  or  names  of  the  person  or  persons  so  carrying 
on  the  said  trade  or  business,  together  with  the  word  "pawnbroker"  or 
^^pawnbrokers,"  as  the  case  may  be.  In  the  case  of  Armstrong  v.  Arm- 
strong,* Robert  Armstrong,  who  carried   on  the  business  of  a  pawn- 

>  1  B.  &  C.  372.  '  Stat.  1  Jac.  1.  c.  21;  30  Geo.  2,  c.  24 ; 

'« Co.  Lltt.  79.  a.     And  see  C/opeman  25  Geo.  8,  c.  48  ;  86  Geo.  3,  c.  87. 

V.  Gallant,  1   P.    W.    314,    Mr.   Cox*b  *  8  My.  &  K.  45 ;  AnnstroDg  v.  Lewis, 

note.  2  Cromp.  &  M.  274. 
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broker,  joined  with  one  Warner  in  executing  an  indenture  for  curry- 
ing on  the  business  of  pawnbrokers  in  copartnership,  for  the  term  of 
fourteen  years.  The  deed  was  expressed  to  be  made  in  consideration 
of  2,0002.  advanced  by  Warner,  who  was  to  hare  50Z.  quarterly  out  of 
the  profits.  There  was  an  express  provision  that  the  trade  should  be 
carried  on  by  Armstrong,  who  was  to  have  power  to  employ  such  jour- 
neymen, servants,  and  apprentices,  as  he  should  think  proper  ;  but  it 
was  not  stated  that  Warner  was  to  be  a  secret  partner,  though,  upon 
the  whole,  the  inference  was  that  he  was  not  to  appear  actively  em- 
ployed in  the  business.  After  the  execution  of  the  deed  the  business 
was  carried  on  solely  by  Armstrong,  but  Warner  advanced  several 
further  sums  by  way  of  capital,  on  which  he  received  lOL  per  cent. 
These  further  advances  were  regularly  indorsed  upon  the  indenture 
of  copartnership,  and  amounted,  together  with  the  original  sum  of 
2,000/.,  to  4,3002.  Upon  the  death  of  Armstrong  and  Warner  it  became 
a  question  in  certain  suits,  instituted  between  the  parties  interested 
under  their  i*e8j)ective  wills,  whether  the  representatives  of  Warner 
were  entitled  to  the  4,3002.,  in  right  of  their  testator  as  a  partner  with 
Warner ;  and  this  depended  upon  the  preliminary  question,  whether 
the  partnership  between  Armstrong  and  Warner  was  legal,  within  the 
meaning  of  the  statutes  relating  to  pawnbrokers.  Upon  the  hear- 
ing of  the  causes  before  Sir  John  Leach,  his  Honor  directed  certain 
issues  to  the  Court  of  Exchequer,  for  the  purpose  of  trying  the  legal- 
ity of  the  partnership;  and  the  point  in  issue  being  ultimately  argued 
before  the  Court  of  Exchequer  Chamber,'  that  court  gave  it  as  their 
opinion  that  the  deed  of  partnership  taken  by  itself  was  valid,  as 
there  was  nothing  in  it  to  show  that  a  "secret"  or  "suppressed" 
partnership  was  intended ;  but  that  if  there  was  any  collateral  agree- 
ment or  understanding  between  the  parties,  to  carry  on  the  partner- 
ship in  violation  of  the  acts  of  Parliament,  that  agreement  would  be 
void,  and  would  confer  no  rights  on  either  party  as  against  the  other. 
The  case  being  then  remitted  into  equity,  Sir  John  Leach  declared  it 
to  be  his  opinion,  upon  the  whole  evidence  in  the  cause,  that  there 
was  a  collateral  agreement  or  understanding  that  Warner  should  be 
a  secret  partner  with  Armstrong.  His  Honor  accordingly  declared 
the  partnership  between  those  i)arties  to  be  illegal,  and  dismissed 
the  claim  of  Warner's  representatives.  The  causes  were  ultimately 
heard  upon  appeal  before  Lord  Brougham,  who  affirmed  the  decree  of 

*  Armstrong  ▼.  Lewis,  2  Cromp.  &  M.  274. 
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Sir  John  Leach.  His  Iiordship,  in  the  course  of  his  jadgment^  not 
only  adverted  to  the  illegality  of  the  partnership,  with  reference  to 
the  acts  relating  to  pawnbrokers,  but  treated  the  transaction  as  clearly 
usurious.  '^ITo  man,"  he  said,  "caii  so  far  abstract  himself  from 
his  common  feelings,  so  far  shut  his  eyes  to  the  plainest  indications 
of  common  sense,  as  to  hesitate  one  instant  in  what  light  he  shall  re- 
gard the  transaction  between  Messrs.  Armstrong  and  Warner.  To 
call  it  a  partnership  at  all  is  incorrect,  indeed,  is  an  abuse  of  terms. 
It  was  a  loan  transaction  much  rather  than  a  partnership ;  but  to  es- 
cape the  usury  laws,  and  obtain  relief  here,  the  party  must  treat  it  as 
partnership.  Money  is  advanced,  large  interest  is  stipulated  for,  un- 
der the  name  of  share  of  profits,  but  a  share  fixed  at  not  under  101. 
per  cent,  and  the  party  advancing  the  money  treats  his  partnership 
deed  exactly  as  a  security  for  the  loan." 

Partnership  in  business  requiring  license. 

S£G.  76.  Again,  the  principles  now  under  discussion  are  applicable 
to  partnerships  in  theatres  not  duly  licensed  according  to  statute.  In 
the  case  of  Ewing  v.  Osbaldiston,*  It  appeared,  that  the  Surrey  The- 
atre was  licensed  pursuant  to  the  stat.  25  Geo.  2,  c.  36,  "for  public 
music  and  dancing,  and  other  public  entertainments  of  the  like  kind;" 
but  that  by  virtue  of  th  e  statutes  10  Geo.  2,  c.  28,  and  28  Geo.  3,  c. 
30,  no  person  can  *  ^  act,  represent,  or  perform  for  hire,  gain,  or  reward, 
any  interlude,  tragedy,  oomedy,  opera,  play,  farce,  or  other  entertain- 
ment of  the  stage,"  within  twenty  miles  of  London,  except  within  the 
city  and  liberties  of  Westminster,  and  with  license  from  the  Lord 
Chamberlain.  It  was  in  evidence,  however,  that  sometime  previous  to 
the  contract  between  the  plaintiff  and  the  defendant,  the  regular  drama 
had  been  performed  at  the  Surrey  Theatre;  and  that  the  plaintiff, 
with  knowledge  of  that  fact,  and  being  fully  aware  that  the  perform- 
ance of  ordinary  theatrical  entertainments  at  that  place  was  contrary 
to  law,  entered  into  an  agreement  with  the  defendant,  for  a  partner- 
ship in  acting  plays  at  that  theatre.  ITpon  a  bill  filed  by  the  plaintiff 
to  enforce  the  agreement,  it  was  held  by  Sir  L.  Shadwell,  V.  C,  and 
afterward  on  appeal  by  Lord  Gottenham,  G.,  that  such  a  bill  was  not 
sustainable,  for  that  the  contract  was  altogether  void,  as  being  con- 
trary to  statute. 

Must  infringe  the  law  or  the  rule  does  not  apply. 

Sec.  77.  But  it  must  here  be  remarked,  that  the  preceding  decisions 

1 2  My.  &  Cr.  153.    See  De  Begnis  v.  Armistead,  10  Bing.  107. 
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relative  to  illegal  partnerships  arose  in  cases  where  the  partners  had, 
in  the  formation  of  their  partnership,  infringed  certain  acts  of  Parlia- 
ment made  with  the  express  view  of  protecting  the  public.  But  the 
omission  to  comply  with  the  directions  of  an  act  of  Parliament,  whore 
the  consequence  is  not  directly  at  variance  with  the  intention  of  the 
Legislature,  as  concei*ns  the  protection  of  the  public,  will  not,  it  seems, 
render  the  partnership  illegal,  so  as  to  deprive  the  partners  of  the 
right  to  recover  on   a  contract  made  by  them  with  third  persons. 

Role  in  Brown  ▼.  X>mioan. 

Sec.  78.  Thus,  in  the  case  of  Brown  v.  Duncan,^  the  plaintiffs. 
Brown,  Clark,  and  others,  carried  on  a  trade  in  partnership  as  distillers. 
The  name  of  Olark,  however,  was  not  inserted  as  one  of  the  partners  in 
the  distillery,  in  the  excise  book  or  license,  as  required  by  6  Geo.  4,  c. 
81,  s.  7.  Moreover,  Clark  carried  on  by  himself  the  business  of  a  retail 
dealer  in  spirits,  within  two  miles  of  the  distillery,  contrary  to  the  4 
Oeo.  4,  c.  94,  ss.  132, 133.  One  Glennie  having  applied  to  the  plaintiffs 
to  appoint  him  their  agent  for  the  sale  of  their  whisky  in  London,  they 
agreed  to  do  so,  provided  he  obtained  a  guaranty.  The  defendant,  at 
Glennie's  request,  then  entered  into  a  guaranty  to  the  plaintiffs,  for 
the  due  payment  of  all  sums  of  money  for  which  Glennie  might  be- 
come indebted  to  them  as  such  agent,  and  for  which  he  should  not 
duly  account.  An  action  having  been  brought  on  this  guarantee,  the 
defense  set  up  was,  that  the  whole  trading  of  the  plaintiffs  was,  un- 
der the  circumstances,  illegal,  and  that  they  could  not  recover  the 
price  of  the  spirits  distilled  by  them,  nor  even  upon  the  guaranty 
given  to  secure  the  due  accounting  of  their  agent  for  money  arising 
out  of  such  sale.  But  the  court  decided  for  the  plaintiffs.  Lord 
Tenterden  observed  that  there  was  iw  fraud  on  the  part  of  the  plain- 
tiffs on  the  revenue,  although  they  had  not  complied  with  the  regula- 
tions which  had  been  adopted  for  conducting  the  trade  in  a  way  most 
expedient  for  the  benefit  of  the  revenue  ;  and  that  the  case  of  Hodg- 
son V.  Temple  and  Johnson  v.  Hudson*  were  in  favor  of  their  right  to 

*10  B.  &  C.  98;  Lloyd  &  Welsby,  the  baainess  of  a  rectifier  and  to  which 
91.  they  were  delivered,  not  in  the  def end- 
's Taunt.  181 ;  11  East,  180.  In  the  ant's  name,  bat  in  the  name  of  another 
former  of  these  cases,  a  distiller  had  person.  That  was  certainly  ji  very 
sold  spirits  to  a  rectifier,  who  was  also  strong  case,  because,  there,  as  it  was 
a  retailer,  with  the  knowledge  that  his  contended,  that  was  clearly  and  know- 
vendee  filled  both  characters  ;  and  had  ingly,  to  a  certain  decree,  violating  the 
delivered  the  spirits,  not  at  the  place  in  law.  The  Court  of  Common  Pleas, 
which  the  retail  trade  was  carried  on,  however,  thought  the  plaintifilii  were 
but  at  the  place  in  which  he  carried  on  entitled  to  recover. 
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recover.  "These  cases,"  said  his  Lordship,  "are  very  different  from 
those  where  the  provisions  of  acts  of  Parliament  have  had  for  their 
object  the  protection  of  the  public^  such  as  the  acts  against  stock- 
jobbing, and  the  acts  against  usury.  It  is  different,  also,  from  the 
cases  where  a  sale  of  bricks,  required  by  act  of  Parliament  to  be  of  a 
certain  size,  was  held  to  be  void  because  they  were  under  that  size. 
There  the  act  of  Parliament  operated  as  a  protection  to  the  public,  as 
well  as  to  the  revenue,  securing  to  them  bricks  of  the  particular  di- 
mensions. Here,  the  clauses  of  the  act  of  Parliament  had  not  for 
their  object  to  protect  the  public,  but  the  revenue  only.  Neither  is 
this  one  of  that  class  of  cases  where  an  attempt  is  made  to  recover  the 
price  of  prohibited  goods.  On  the  authority  of  the  two  cases  which 
I  have  mentioned,  we  think  the  plaintiffs  are  entitled  to  retain  their 
verdict.** 

Tbe  rule  f otmdad  on  princtplei  of  policy.  « 

Seo.  79.  It  is  evident,  that,  when  courts  of  justice  refuse  to  take 
cognizance  of  illegal  contracts  of  partnership,  the  consequences  must 
occasionally  bear  hard  upon  one  of  the  parties  concerned.  But,  in 
such  cases,  we  must  remember  the  words  of  Lord  Mansfield  :  ^^  The 
objection,  that  a  contract  is  immoral  or  illegal,  sounds,  at  all  times, 
very  ill  in  the  mouth  of  a  defendant.  It  is  not  for  his  sake,  however, 
that  the  objection  is  ever  allowed ;  but  it  is  founded  in  general  prin- 
ciples of  policy,  which  the  defendant  has  the  advantage  of,  contrary 
to  the  real  justice  as  between  him  and  the  plaintiff.  The  principle 
being  e  dolo  mcUo  rum  oritur  acHoJ 
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Of  th«  oontraoi  of  partnership  quoad  third  persons. 

Sec.  80.  We  haTe  already  had  occasion  to  observe  that  individuals 
become  liable  as  partners  quoad  third  persons,  either  by  contracting 
the  legal  relation  of  partners  inter  se,  or  by  holding  themselves  oat  to 
the  world  as  partners.  To  speak  correctly,  these  are  the  07ilif  means 
of  incurring  the  liability  in  question.  For,  although  it  appears  to  be 
laid  down,  that  they  who  are  not  partners  inter  se  may^  nevertheless, 
even  without  holding  themselves  out  in  that  character,  be  partners 
quoad  third  persons ;  *  this,  surely,  must  be  understood  to  mean,  that 
they  who  stipulate  not  to  be  partners  inter  se,  may  nevertheless  be 
liable  to  third  persons.  It  is  certainly  clear,  that  a  person  may  stipu- 
late not  to  be  a  partner,  and  yet,  contrary  to  his  express  intention, 
and  by  the  very  same  instrument  by  which  he  stipulates,  he  may  enter 
into  such  terms  as  by  law  constitute  a  partnership.  He  will  then 
unquestionably  be  liable  to  third  persons ;  but,  on  the  sole  ground, 

>  Wats.  onPartn.  83;   Qow  onPartn.  10;  Car.  on  Partn.  7. 
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that  he  Las  entered  into  a  legal  contract,  which,  as  between  himself 
and  the  world,  controls  the  stipulation.*  It  must  be  admitted  that 
this  doctrine  is  inconsistent  with  the  case  of  Hesketh  v.  Blanchard  ; 
but  we  shall  endeavor,  in  a  future  page^  to  show  that  that  decision 
stands  on  questionable  principles. 

Oommunity  of  profits. 

Sec.  81.  It  is  clear,  from  what  appears  in  the  foregoing  section, 
that  the  main  feature  in  the  contract  of  partnership  is  the  commun- 
ion of  profit  between  the  parties.  Without  that  quality,  a  partner- 
ship cannot  exist ;  and  with  it,  a  case  can  hardly  be  stated  in  which 
a  partnership  shall  not  exist.*  Persons,  therefore,  who  are  known  to 
share  the  profits  of  a  trade,  are  prhna  facie  liable  as  partners  to  all 
who  deal  with  them  in  respect  of  thac  trade^  whatever  be  the  private 
agreement  between  them.*    • 

Role  in  Blozam  ▼.  PelL  * 

Sec.  82.  One  of  the  earliest  cases  on  this  subject  is  that  of  Bloxam 
v.  Pell,*  in  which  the  parties,  by  their  agreement,  seem  to  have  inten- 
ded a  dissolution  of  the  partnership  ;  yet,  as  Pell,  the  retiring  partner, 
retained  an  interest  in  the  profits,  and  as  the  legal  presumption  of  part- 
nership with  Brooke  was  not  rebutted,  Lord  Mansfield  held  that  Pell 
was  a  dormant  partner  and  liable  to  third  persons.  The  facts  were 
these  :  Brooke  and  Pell  had  commenced  pu'tnership  for  seven  years. 
At  the  end  of  the  first  year  they  agreed  to  dissolve  partnership,  but 
no  express  dissolution  was  had.  The  f^reement  stated,  that  Brooke, 
being  desirous  to  have  the  profits  of  the  trade  to  himself,  and  Pell 
being  desirous  to  relinquish  his  right  to  the  trade  and  profits,  it  was 
agreed,  that  Brooke  should  give  Pell  a  bond  for  2,4852.,  which  Pell 

^  Ck>nfiider  Oeddes  v.  Wallace, 2  BligU,  Woodard  v.  Cowing,  41  Me.  9  ;    Mean 

270;    Rowland  v.    Long,  45*  Md.  439;  v.  James.  2  Nev.  842 ;    Martin  v.  Tid- 

Mason    v.   Partridge,    66    N.    T.  638;  weU,  86   Ga.  832;   Allen  v.  Da  vies,  18 

Zaeppel    v.   Baamgardner,    6    L.   Bar.  Ark.  28  ;   Winship  %.  Bank  of  U.  S.,  5 

(Penn.)  141;    Miller  v.  Price,  20  Wis.  Pet.  (U.  S.)  529;   Eastman  v.  Clark,58 

120;  Leggett  v.  Hyde.  58  N.  Y.  272.  N.  H.  276  ;    Bowman  v.  Bailey.  10  Vt. 

^CatskillBank  v.  Gray,  14  Barb.  (N.  170;    Brandred    y.  Muzzey,    25  N.  J. 

Y.)471;    Pattison   v.  Blanchard,  5  N.  262. 

Y.  196  ;  Heimstreet  v.  Howland,  6  Den.  »  Ward    v.  Valette,   7  Ohio  St.  172  ; 

(X.  Y.)  68;  Merrick  v.  Gordon,  20  N.  Y.  Benedict  v.  Hettrick,  85  N.  Y.  Superior 

98  ;  and  a  mere  community  of  interest  Ct.  405 ;  Campbell  v.  Dent,  54  Mo.  825 ; 

in  the  property  does  not  create  this  re-  Leggett  v.  Hyde,  58  N.  Y.  272  ;    Man- 

lation.      Brigham  v.  Dana,  29  Vt.  1 ;  hattan  Brass  Co.   v.  Sears.  46   id.  797  ; 

Chase  v.  Barrett,  4  Paige's  Ch.  (N.   Y.)  Duryeav.  Burt.  28  Cal.  569;    Martin  v. 

148;  Conklin  v.  Barton,  48  Barb.  (N.  Y.)  Tidwell,  86  Ga.  882;  Penniman  v.  Mun- 
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Xiehoff  V.  Dudley.  41  111.  406 ;  Berthold  Md.  489 ;  Bobbins  y.  LaaweU,  24  111.  887 

V.    Goldsmith,  24  How.   (U.S.)  436;  .    *2  Sir  W.  Bl.  999. 
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had  brought  into  the  trade,  with  interest  at  51.  per  cent,  which  was 
accordingly  done.  And  it  was  further  agreed  that  Brooke  should  pay 
to  Pell  2001.  per  annum  for  six  years,  if  Brooke  so  long  lived,  as  in 
lieu  of  the  profits  of  the  trade ;  and  Brooke  covenanted  that  Pell 
should  have  free  liberty  to  inspect  his  books.  Brooke  became  a  bank- 
rupt before  any  thing  was  paid  to  Pell.  And  this  action  being 
brought  for  a  debt  incurred  by  Brooke  in  the  course  of  trade,  Lord 
Mansfield  held  that  Pell  was  a  secret  partner. 

Wau^  ▼.  Carver. 

Sec.  83.  The  decision  in  Bloxam  t.  Pell  was  sanctioned  by  the  ob- 
servations of  Lord  Chief  Justice  De  Grey,  in  Grace  v.  Smith  ;*  but 
the  foregoing  principles  were  very  fully  discussed  and  completely 
established  in  the  celebrated  case  of  Waugh  v.  Carver,"  in  which  it 
was  decided  that  persons  are  answerable  to  the  world  as  partners,  if 
they  participate  in  the  profits  of  a  trade,  although  they  may  have  en- 
tered into  an  express  agreement  not  to  be  partners  inter  se.  That 
was  an  action  of  assumpsit  for  goods  sold  and  delivered,  work 
and  labor  done,  etc.,  in  which  a  verdict  was  found  for  the  plaintiff, 
subject  to  the  opinion  of  the  court  on  a  case  which  was  in  substance 
as  follows: — "In  February,  1790,  articles  of  agreement  were  exe- 
cuted between  the  defendants  Erasmus  and  William  Carver,  of 
Gosport,  in  the  county  of  Southampton,  merchants,  of  the  one  part, 
and  Archibald  Giesler,  oft' Plymouth,  in  the  county  of  Devon,  mer- 
chant, of  the  other  part ;  whereby,  after  reciting  that  the  respective 
parties  had  received  appointments  from  various  foreign  ship-own- 
ers, merchants  and  insurers,  to  act  as  their  agents  in  the  south  of 
England,  and  that  it  had  been  agreed  that  Giesler  should  remove 
from  Plymouth  and  establish  himself  at  Cowes;  and  that  the  respect- 
ive parties  should  allow  to  the  other  certain  portions  of  each  other's 
commissions  and  profits,  in  manner  thereafter  more  particularly 
mentioned  and  expressed ;  the  said  Giesler  covenanted,  promised 
and  agreed  to  and  with  E.  and  W.  Carver,  that  the  said  Giesler 
would,  when  required  so  to  do  by  the  said  E.  and  W.  Carver,  remove 
from  Plymouth,  and  establish  himself  at  Cowes,  for  the  purpose  of 
carrying  on  a  house  there  in  the  agency  line,  on  his  own  account ;  but, 
in  consequence  of  the  promised  assistance  and  recommendations  of 
the  said  E.  and  W.  Carver,  would  well  and  truly  pay  to  the  said  E. 
and  W.  Carver  one  full  moiety  or  half  part  of  the  commission  agency 

1 2  W.  BL  998.  •  »2  H.  Bl.  285. 
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to  be  received  on  all  such  ships  or  vessels  as  might  arrive  or  pat  into 
the  port  of  Cowes,  or  remain  in  the  road  to  the  westward  thereof, 
within  the  Needles^  of  which  the  said  Qiesler  should  procure  the 
address,  and  likewise  one  full  moiety  or  half  part  of  the  discennt  on 
the  bills  of  the  several  tradesmen  employed  in  the  repairs  of  such 
ships  or  vessels.  And  the  said  E.  and  W.  Carver,  for  the  considei*a- 
tions  thereinbefore  mentioned,  covenanted  with  the  said  Griesler,  that 
they  would  well  and  truly  pay  to  the  said  Oiesler,  his  executors,  ad- 
ministrators, or  iissigns,  three-fifth  parts  or  shares  of  the  commission 
or  agency  to  be  received  by  the  said  E.  and  *Wr.  Carver,  on  account  of 
all  such  ships  or  vessels,  the  commanded  whereof  should,  in  conse- 
quence of  the  endeavors,  interference  or  influence  of  the  said  Giesler, 
proceed  from  Cowes  to  Portsmouth,  and  there  put  themselves  under 
the  direction  of  the  said  E.  and  W.  Carver ;  and  likewise  one  and 
one-half  percent  on  the  amount  of  the  bills  of  the  several  tradesmen 
employed  in  the  repairs  of  such  ships  or  vessels,  together  with  one- 
fourth  part  of  such  sum  or  sums  as  should  be  charged  or  brought  into 
account  for  warehouse  rent,  on  the  cargoes  of  such  ships  or  vessels,  re- 
spectively, and  also  one-sixth  part  of  said  sum  or  sums  as  should  be 
charged  or  brought  into  account  for  warehouse  rent  on  the  cargoes  of 
such  ships  or  vessels  as  should  be  landed  at  Cowes  aforesaid.  And 
also,  that  they,  the  said  E.  and  W,  Carver,  would  well  and  truly 
pay  unto  the  said  Giesler  one>fourth  pyt  or  share  of  the  com- 
mission or  agency  to  be  received  by  the  said  E.  and  W.. Carver, 
on  account  of  all  such  ships  or  vessels  that  should  arrive  or  put 
into  the  port  of  Portsmouth,  or  remain  in  the  limits  thereof,  un- 
der the  care  and  direction  of  the  said  E.  and  W.  Carver,  and 
likewise  one-half  per  cent  on  the  amount  of  the  bills  of  the  sev- 
eral tradesmen  employed  in  the  repairs  of  such  ships  or  vessels. 
The  articles  then  provided  that  one-fifth  part  of  the  commission  or 
agency  on  each  ship  should  be  first  retained  by  the  party  under  whose 
care  such  ship  or  vessel  should  be,  as  a  full  compensation  for  clerks, 
boat  hire,  and  all  other  incidental  charges  and  expenses  in  regard  of 
such  ships  or  vessels  respectively ;  after  which  deduction,  the  then 
remaining  balance  of  such  commissions  or  agency  should  be  divided 
between  the  said  E.  and  W.  Carver,  and  the  said  Giesler,  in  the  pro- 
portion thereinbefore  mentioned.  The  articles  then,  after  providing 
for  the  term  of  the  contract,  and  that  neither  party  should  be  connect- 
ed with  other  houses  in  ship  agency  during  that  term,  contained  the 
following  clause  :   "And  it  is  hereby  likewise*  covenanted,  declared. 
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and  agreed,  by  and  between  the  said  E.  and  W.  Career,  and  the  said 
Archibald  Qiesler,  that  each  party  shall  separately  run  the  risk  of,  and 
sustain,  all  such  loss  and  losses  as  may  happen  on  the  advance  of 
moneys,  in  respect  of  any  ships  or  vessels  under  the  immediate  care 
of  either  of  the  said  parties  respectively ;  it  being  the  true  intent  and 
meaning  of  these  presents,  and  of  the  parties  hereunto,  that  neither  of 
them,  the  said  E.  and  W.  Carver  and  A.  Giesler,  shall  at  any  time  or 
times  during  the  continuance  of  this  agreement,  be  in  anywise  injured, 
prejudiced,  or  affected,  by  any  loss  or  losses  that  may  happen  to  the 
other  of  them,  or  that  either  of  them  shall  in  any  degree  be  answer- 
able or  accountable  for  the  acts,  deeds  or  receipts  of  the  other  of 
them,  but  that  each  of  them,  the  said  E.  and  W.  Carver,  and  A. 
Giesler,  shall,  in  his  own  person,  and  with  his  own  goods  and 
effects,  respectively,  be  answerable  and  accountable  for  his  own 
losses,  acts,  deeds,  and  receipts."  In  pursuance  of  these  articles, 
Oiesler  removed  from  Plymouth,  and  settled  at  Cowes,  where  he 
carried  on  the  business  of  a  ship-agent  in  his  own  name,  and 
contracted  for  the  goods,  etc.,  which  were  the  subject  of  action ; 
and  the  question  was,  whether  the  defendants  were  partners,  on 
the  true  construction  of  the  articles.  On  the  part  of  the  plain- 
tiffs it  was  urged  that,  looking  to  the  terms  of  these  articles,  it  was 
impossible  to  express  more  clearly  an  agreement  to  participate  in  the 
profits  of  the  business  of  ship-agents,  and  to  establish  a  joint  con- 
cern between  the  houses,  and  that  such  a  participation  in  the  profits 
made  them  partners.  That  it  might  be  objected  that  there  was  a  pro- 
viso that  neither  party  should  be  answerable  for  the  losses  of  the 
other ;  but  this  certainly  would  not  be  binding  on  the  creditors.  For 
the  defendants  it  was  urged  that  this  was  no  partnership  quoad  the 
world,  because  on  the  authority  of  Puffendorf,  there  was  no  partner- 
ship between  the  parties  ;  it  was  merely  a  purchase  of  Giesler's  prof- 
its, by  giving  him  a  share  of  CaiTer's,  to  prevent  a  competition  be- 
tween them.  The  Court  of  Common  Pleas  held  that  the  defendants 
were  liable  as  partnei*s ;  and  Eyre,  C.  J.,  concluded  a  learned  and 
elaborate  judgment  with  the  following  observations  :  "It  is  plain  upon 
the  construction  of  the  agreement,  if  it  be  construed  only  between 
the  Carvers  and  Giesler,  that  they  were  not,  nor  ever  meant  to  be, 
partners ;  they  meant  each  house  to  carry  on  trade  without  risk  of 
each  other,  and  to  be  at  their  own  loss.  Though  there  was  a  certain 
degree  of  control  at  one  house,  it  was  without  an  idea  that  either 
was  to  be  involved  in  the  consequences  of  the  failure  of  the  other, 
.18 
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and  without  understanding  themselves  responsible  for  any  circum- 
stances that  might  happen  to  the  loss  of  either.  That  was  the  agree- 
ment between  themselyes.  But  the  question  is  whether  they  have 
not,  by  parts  of  their  agreement,  constituted  themselves  partners  in 
respect  to  other  persons.  The  case,  therefore,  js  reduced  to  the  single 
point,  whether  the  Carvers  did  not  entitle  themselves,  and  did  not 
mean  to  take  a  moiety  of  the  profits  of  Oiesler's  house,  generally  and 
indefinitely  as  they  should  arise,  at  certain  times  agreed  upon  for  the 
settlement  of  their  accounts.  That  they  have  so  done,  is  clear  upon 
the  face  of  the  agreement ;  and,  upon  the  authority  of  Grace  v.  Smith, 
he. who  takes  a  moiety  of  all  the  profits  indefinitely  shall,  by  opera- 
tion of  law,  be  made  liable  to  loss.  I  cannot  agree  that  this  was  a 
mere  agency,  in  the  sense  contended  for  on  the  part  of  the  defend- 
ants, for  there  was  a  risk  of  profit  and  loss.  If,  therefore,  the  prin- 
ciple be  true,  that  he  who  takes  the  general  profits  of  a  partnership 
must,  of  necessity,  be  made  liable  to  the  losses,  in  order  that  he  may 
stand  in  a  just  situation  with  regard  to  the  creditors  of  the  house, 
then  this  is  a  case  clear  of  all  difiiculty.  For  though,  with  respect  to 
each  other,  these  persons  were  not  to  be  considered  as  partners,  yet, 
they  have  made  themselves  such,  with  regard  to  their  transactions 
with  the  rest  of  the  world.  I  am,  therefore,  of  opinion,  that  there 
ought  to  be  judgment  for  tho  plaintiff." 

The  principles  laid  down  in  Waugh  v.  Carver  have  been  followed  in 
all  subsequent  cases  on  the  same  subject  Thus,  Bogers  entered  into 
the  following  agreement  with  'Thomas  :  "  I  do  agree  to  give  T.  half 
the  profits  he  makes  on  my  goods,  instead  of  a  commission,  after  ship- 
ping, freight,  and  every  expense  paid  ;  I  pay  T.'s  passage  out.  Feb- 
ruary 9th,  1809."  It  was  proved  that  T.  had  a  specific  interest  in  the 
profits,  under  the  name  of  commission.  It  was  held,  that,  although 
by  the  agreement,  tiie  parties  intended  to  avoid  a  partnership,  yet 
Thomas  was  a  partner  in  the  profits,  quoad  third  persons.' 

Sharing  of  profits,  primary  test. 

Sec.  84.  In  the  preceding  cases  although  the  parties  manifested,  by 
their  agreement,  an  intention  not  to  contract  the  relation  of  partner- 
ship, yet  it  was  held  that  such  intention  could  not  prevail  against  an  ex- 
press stipulation  to  share  the  profits — a  stipulation  which,  as  we  have 
already  seen,  is  the  primary  test  of  a  partnership  between  the  parties, 
and  renders  them  liable  to  third  persons.     But  the  authorities   have 

*  Ex  parte  RowlaDdsoD,  1  Rose,  89 ;  Ex  parte  Hamper,  17  Yes.  408. 
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gone  still  further,  and  it  has  even  been  held  that  an  agreement  to 
share  the  profits  of  an  adventure,  although  not  so  expressed  as  to  cre- 
ate a  partnership  between  the  parties,  may,  nevertheless,  create  a 
partnership  as  between  them  and  the  world.* 

Rule  in  Hesketh  ▼.  Blanohard. 

Sec.  85.  In  Waugh  v.  Carver  there  are  several  expressions  of  Lord 
Chief  Justice  Eyre  •  which  lead  to  this  conclusion ;  and  on  the 
authority  of  those  expressions,  the  case  of  Hesketh  v.  Blanchard' 
was  decided,  in  which  it  was  held  that  the  agreement  might  con- 
stitute the  parties  partners,  quoad  third  persons,  although  under 
the  circumstances  it  did  not  place  them  in  that  situation  inter 
86.  The  plaintiff  brought  his  action  against  the  executors  of 
Robertson,  for  goods  sold  and  delivered,  and  on  the  common 
money  counts,  and  with  respect  to  the  count  for  money  paid,  etc., 
the  case  appeared  to  be  this  :  The  plaintiff  was  a  draper  and  tai- 
lor, with  whom  the  testator,  who  had  been  the  captain  of  a 
vessel  in  the  African  trade,  had  had  dealings  for  several  yeai*s.  In 
the  spring  of  1800,  the  plaintiff  applied  to  Robertson,  who  was  then 
about  to  sail  for  the  coast  of  Africa,  for  orders  ;  who  declined  giving 
him  any,  saying  he  knew  of  something  else  which  would  answer  bet- 
ter; but  as  he  had  no  sufficient  credit  for  himself,  nor  ready  money, 
he  requested  the  plaintiff  to  go  with  him  to  one  Corfe,  a  butcher,  and 
order  certain  quantities  of  beef  and  tripe,  to  take  with  him  on  the 
Yoyage,  promising  that  if  any  profit  should  arise  from  them,  the  plain- 
tiff should  have  one-half  for  his  trouble.  Corfe  accordingly  furnished 
the  articles,  to  the  value  of  75Z.,  and  sent  them  on  board  Robertson's 
ship,  by  the  desire  of  the  plaintiff  and  Robertson,  both  of  whom  he 
made  debtors  for  the  goods  ;  and  being  examined  as  a  witness  at  the 
trial,  he  also  swore  that  he  would  not  have  trusted  Robertson  alone. 
After  the  goods  were  shipped,  Robertson  desired  the  plaintiff  to  make 
an  insurance.  The  plaintiff  afterward  paid  Corfe  the  whole  sum, 
and  Robertson  being  since  dead  without  having  come  to  any  settle- 

>  A  BimUar  doctrine  is  held  in  this  16  How.  Pr.  (N.  Y.)  185  ;   Wood  v.  Va- 

ooantrj.    Leggett  v.  Hyde.  58  N.  T.  373;  lette,  7  Ohio  St.  173 ;    Sheridan  v.  Me- 

Rowland  t.  Long,  45  Md.  4d9  ;   Duryea  dara,  10  N.  J.  Eq.  369;  Bromley  y.  Elli- 

V.  Whitcomb,  80  Vt.  890  ;    Manhattan  ott,  88  N.  H.  387  ;   Bartlett  v.  Jones,  3 

Brass  Co.  v.  Sears,  45  N.  Y.  797  ;  Taylor  Strobh.  (S.  C.)  473  ;    Oakley  v.  Aspin- 

V  Terme,  8  H.  &  J.  (Md )  506;  Fitch  v.  waH.  3  Sandf.   (N.  T.)  7;    Heimstreet 

Harrington.  18  Gray  (Mass.)  473;    Ed-  v.  Howland,  5  Den.  (N.  Y.)  68. 
wards  v.  Tracy,  62  Penn.  St.  881 ;  Bearce        *  And  see  per  Sir  John  Cross,  1  Mont. 

V.  Washbam,  43  Me.  564 ;  Brownlee  v.  &  A.yr.  48 ;  and  per  Erskine,  C.  J.,  1 

Allen,  31    Mo.  138;    Baring    Bros.  v.  Dea.  844. 
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ment  with  the  plaintiff,  he  brought  this  action  to  recover  the  money 
80  paid.  At  the  trial  it  was  objected  by  the  defendant's  counsel,  that 
as  the  parties  were  to  divide  the  profits,  if  any,  they  must  necessarily 
be  equally  liable  to  any  loss,  and,  therefore,  the  agreement  constitut- 
ing a  partnership,  the  action  was  not  maintainable  by  one  partner 
against  the  other.  The  point  being  reserved  for  the  opinion  of  the 
Court  of  King's  Bench,  they  decided  that  there  was  no  partnership 
between  the  parties,  and  that  the  action  was  maintainable ;  and,  per 
Lord  Ellenborough  :  "The  distinction  taken  in  Waugh  v.  Carver 
and  other  cases  applies  to  this  ;  quoad  third  persons  it  was  a  partner- 
ship ;  or  the  plaintiff  was  to  share  half  the  profits  ;  but,  as  between 
the  parties  themselves,  it  was  only  an  agreement  for  so  much,  as  a 
compensation  for  the  plaintiff's  trouble,  and  for  lending  Bobertson 
his  credit"  In  the  case  just  cited,  the  claim  of  the  plaintiff  was  just; 
and  the  court  being  desirous,  if  possible,  of  giving  effect  to  the  action, 
conceived  it  to  be  necessary  to  adjudge  that  the  plaintiff  and  Bobert- 
son were  not  partners.  Now  it  is  evident  that  there  was  a  clear  cause 
of  action,  unconnected  with  any  accounts;  and  therefore,  according 
to  the  modern  doctrine,  such  action  was  maintainable,  even  supposing 
a  partnership  to  have  existed  between  the  parties.  Perhaps,  there- 
fore, if  the  case  were  now  to  be  decided,  the  court  would  come  to  the 
same  conclusion  upon  different  grounds;  for,  upon  a  careful  examina- 
tion of  the  facts,  it  is  difficult  to  say  that  the  parties  were  not  part- 
ners generally,  in  the  adventure,  although,  under  the  circumstances, 
the  goods  were  probably  intended  to  be  the  separate  property  of  Bob- 
ertson. It  can  hardly  be  said  in  this  case,  that  the  plaintiff  was  a 
mere  agent,  even  though  he  might  look  to  his  share  of  the  profits  as 
a  compensation  for  his  trouble,  and  for  lending  his  credit.  His 
trouble  and  his  credit  were  the  effects  which  he  supplied  to  the  part- 
nership. 

PyesnmptJmi  aiiilng  from  nharing  profit!  may  be  repelled. 

Sec.  86.  Upon  the  whole,  notwithstanding  the  doctrine  laid  down 
in  Hesketh  v.  Blanchard,  and  some  other  cases,  the  general  result  of 
the  authorities  seems  to  be,  that  persons  who  share  the  profits  of  the 
concern  B^re  prima  facie  liable  as  partners  to  third  persons,  but  that 
they  may  repel  the  presumption  of  partnership,  by  showing  that  the 
legal  relation  of  partnership  inter  se  does  not  exist  With  reference 
to  the  last  of  these  two  positions,  it  may  be  observed,  that  in  Hoare 
V.  Dawes,  the  defendants,  who  were  charged  as  dormant  partners, 
rebutted  the  presumption  of  partnership  by  showing  that  they  had 
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no  communion  of  profit  with  the  broker.  So,  where  a  person  was 
charged  as  a  dormant  partner  in  the  profits  of  a  lighter,  but  it  turned 
out  that  he  was  to  have  only  half  the  gross  earnings  as  wages,  it  was 
held  that  he  was  not  a  partner  with  the  lighterman,  and  therefore 
not  liable  for  the  repairs.' 

Snfieiing  name  to  be  nsed  as  paurtner. 

Sbc.  87.  If  a  person  suffer  his  name  to  be  used  in  a  business,  or  other- 
wise hold  himself  out  as  a  partner,  he  is  so  to  be  considered,  whatever 
may  be  the  agreement  between  him  and  the  other  partners.  In  such 
case,  he  will  be  equally  responsible  with  the  other  partners,  although  he 
may  receive  no  profits  ;  for  the  contract  of  one  is  the  contract  of  all.' 
This  rule  of  law  arises,  not  upon  the  ground  of  the  real  transaction 
between  the  partners,  but  upon  principles  of  general  policy,  to  pre- 
vent the  frauds  to  which  creditors  would  be  liable,  if  they  were  to 
suppose  that  they  lent  their  money  upon  the  apparent  credit  of  three 
or  four  persons,  when  in  fact  they  lent  it  only  to  two  of  them,  to 
whom,  without  the  others,  they  would  have  lent  nothing.*  The  rule 
is  perhaps  most  frequently  applied  in  cases  where  the  name  of  a  clerk 
who  receives  a  salary,  but  who  has  no  specific  interest  in  the  profits, 
appears  in  the  firm.  It  is,  however,  a  universal  rule.  Thus,  in  Young 
V.  Axtell,*  which  was  an  action  to  recover  600Z.  and  upward,  for  coals 
sold  and  delivered  by  the  plaintiff,  a  coal  merchant,  an  agreement  be- 
tween the  defendants  was  given  in  evidence,  stating  that  the  defend- 
ant, Mrs.  Axtell,  had  lately  carried  on  the  coal  trade,  and  that  the 
other  defendant  did  the  same ;  that  Mrs.  Axtell  was  to  bring  what 
customers  she  could  into  the  business,  and  that  the  other  was  to  pay 
her  an  annuity,  and  also  2«.  for  every  chaldron  that  should  be  sold  to 
those  persons  who  had  been  her  customers,  or  were  of  her  recommend- 
ing. The  plaintiff  also  proved  that  bills  were  made  out  for  goods  sold 
to  her  customers  in  their  joint  names  ;  and  the  question  was,  whether 
Mrs.  Axtell  was  liable  for  the  debt.  Lord  Mansfield  said,  he  should 
have  rather  thought,  on  the  agreement  only,  that  Mrs.  Axtell  would 

1  Dry  y.  Boswell,  1  Camp.  880.  An.  631 ;  Markham  t.  Jones,  7  B.  Mon. 

•Per  Lord  Ellenborough,  Guidon  v.  (Ky.)  467;  Wright  v.  Powell,  8  Ala. 
Bobflon,  2  Gamp.  803 ;  Stearns  v.  Haven,  661 :  Smith  v.  Bannister,  28  N.  H.  262 ; 
14  Vt.  640;  Sherrod  v.  Langdon,  21  Vibbard  v.  Roderick,  61  Barb.  (N.  Y.) 
Iowa,  518  ;  Casoo  Bank  v.  Mills,  16  Me.  629 ;  Yonng  v.  Smith,  26  Mo.  841 ;  See 
155 ;  Matthews  v.  Felch,  25  Vt.  637;  anU,  notes  on  pp.  6, 11. 12,  76,  76. 
Hicks  V.  Cram,  17  id.  454  ;  Campbell  v.  »  Per  Eyre,  C.  J.,  Waugh  v.  Carver, 
Hard,  6  Mo.  217 ;  Irvin  v.  Conklin.  86  2  H.  Bl.  286.  But  see  Ex  parte  Mat- 
Barb.  (N.  T )  66 ;  Fisher  v.  Bowles,  19  thews.  8  Ves.  &  B.  125. 
ni.    896;    Griff  T.   Bodaasqu^  18  La.  <2H.  Bl.  242. 
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be  liable  ;  not  on  the  account  of  the  annuity,  but  the  other  payment^  as 
that  would  be  increased  in  proportion  as  she  increased  the  business. 
However,  as  she  suffered  her  name  to  be  used  in  the  business,  and 
held  herself  out  as  a  partner,  she  was  certainly  liable ;  though  the 
plaintiff  did  not,  at  the  time  of  dealing,  know  that  she  was  a  part- 
ner, or  that  her  name  was  used.  And  the  jury  accordingly  found  a 
verdict  for  the  plaintiff. 

Aotual  partner  liable,  though  not  known  aa  anoh. 

Sec.  88.  It  appears  from  this  case,  that  it  is  not  necessary  for  a 
person  charging  a  nominal  partner,  to  have  been  aware  of  the  part- 
nership at  the  time  of  the  contract  And  this  doctrine  seems  satis- 
factory when  we  consider  that  the  object  of  the  rule  is  to  prevent  the 
extension  of  unsound  credit. 

Role  in  Spenoer  ▼.  Billing. 

Seo.  89.  Persons  bearing  the  same  name,  as  relations,  and  each  be- 
ing in  trade,  though  not  in  partnership,  are  peculiarly  liable  to  the 
consequences  of  this  rule,  where  they  are  in  the  habit  of  transacting 
business  with  each  other.  Thus,  where  James  Spencer  carried  on 
business  in  Manchester,  under  the  firm  of  James  Spencer  &  Co.,  and 
his  brother  William  carried  on  business  in  Cateaton  street,  London, 
under  the  firm  of  Spencer  &  Co.,  it  was  ruled  that  William,  by  ac- 
cepting bills  drawn  upon  James  Spencer  &  Co.,  and  directed  to  the 
house  in  Cateaton  street,  held  himself  out  to  the  world  as  a  partner 
with  James,  and  became  liable  accordingly.* 

Rule  in  Swan  ▼.  Steele. 

Sec.  90.  Where  a  person  is  a  partner  in  a  house  which  also  carries 
on  a  separate  business,  in  which  he  is  not  a  partner,  it  seems  that  he 
will,  in  some  cases,  be  amenable  to  the  rule.  Thus,  in  Swan  v. 
Steele,'  the  house  of  Wood  and  Payne  were  partners  in  the  cotton 
trade  and  partners  in  grocery.  Both  trades  were  carried  on  at  the 
same  house  and  under  the  same  firm.  Steele  was  a  dormant  partner 
in  the  cotton  trade,  but  not  in  the  other ;  yet,  under  the  circumstan- 
ces of  the  case,  he  was  held  to  be  bound  by  an  indorsement  made  in 
the  common  name  of  the  firm,  in  relation  to  the  grocery  concern. 
It  seems,  therefore,  to  follow,  that,  if  Steele  had  held  himself  out  to 
the  world  as  a  partner  in  one  firm,  he  would,  a  fortiori,  have  been 
adjudged  a  partner  in  the  other,  supposing  the  creditor  to  have  no  no- 
tice of  his  limited  interest  • 


1  Spencer  v.  BiUmg,  8  Camp.  310.  '  7  Eaat,  210 ;  8  Smith,  199. 


As  TO  Thibd  Psbsoks.  143 

Rule  in  Parker  ▼•  Barker. 

Ssc.  91.  Slight  circumstances  will,  it  seems,  besiifiScient  to  satisfy 
a  jury  that  a  person  has  held  himself  out  to  the  world  as  a  partner. 
An  action  for  money  had  and  received  was  brought  for  the  purpose  of 
trying  whether  the  plaintiff  had  been  a  trader  within  the  meaning  of 
the  bankrupt  laws.  At  the  trial  it  appeared  that  the  plaintiff  resided 
under  the  roof  of  Greenwood,  his  brother-in-law,  who  had  long  been  a 
trader.  Greenwood  persuaded  the  plaintiff  to  enter  into  partnership 
with  him.  There  was  a  long  negotiation  between  them,  and  many 
conversations  with  creditors  were,  proved,  in  which  the  plaintiff 
sometimes  said  he  had  become  ^a  partner — sometimes,  that  ho  was 
about  to  become  a  partner,  witlli  Greenwood.  There  was  no  evidence 
of  any  express  agreement,  nor  of  any  interference  in  the  business  by 
the  plaintiff,  except  that  he  had  gone  once  in  company  with  Green- 
wood to  a  dyer's  and  having  inquired  about  some  goods  that  were  left 
with  him  to  be  dyed,  spoke  of  them  as  the  joint  property  of  himself 
and  Greenwood.  It  appeared  also  that  the  partnership,  if  any,  only 
lasted  from  the  22d  of  March  till  the  9th  of  May.  Upon  this  evidence 
the  jury  found  a  verdict  for  the  defendant,  thereby  establishing  that 
the  plaintiff  was  a  partner  with  Greenwood,  and  therefore  liable  to 
the  bankrupt  laws;  and  the  Court  of  Common  Pleas  held  the  verdict 
to  be  right^ 

Role  in  Qoode  T.Haxriiion. 

Sec.  92.  The  following  facts  are  stronger  to  establish  a  partnership: 
Goode  and  Bennion,  in  April,  1818,  called  upon  one  Fair,  a  broker,  at 
Manchester;  Goode  introduced  Bennion  to  Fair  as  a  friend  of  his 
from  Liverpool,  and  said,  "  we  want  goods."  Fair  went  with  them 
to  Harrison,  and  introduced  them  to  him  as  the  firm  of  Goode  & 
Bennion,  and  they  bought  goods  of  Harrison  and  others,  to  a  large 
amount.  Some  of  the  invoices  were  made  out  to  the  firm  of  Goode  & 
Bennion,  others  to  John  Goode  and  T.  Bennion,  and  were  seen  by 
them.  The  goods  were  forwarded  to  the  address  of  Goode  &  Ben- 
nion; Goode  also  in.  the  hearing  of  Bennion  said,  that  if  the  goods 
they  then  bought  would  answer  the  purpose,  in  a  very  short  time  they 
would  have  500  pieces  of  one  sort,  and  500  of  another  sort.  Goode  & 
Bennion  had  a  counting-house  in  Liverpool;  the  name  of  Goode 
appeared  on  the  private  door,  but  the  name  of  Bennion  did  not 
appear  at  all  on  the  counting-house.     In  January,  1819,  Fair  received 

>  Parker  v.  Barker,  1  Brod.  &  Bing.  9;  3  Moore,  226. 
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a  letter  in  the  handwriting  of  Goode,  ordering  more  goods.  The  pro- 
noun we  was  used  throughout,  and  the  conclusion  was,  "I  am  for  G. 
&  B.,  very  respectfully  yours,  John  Goode/*  Fair,  in  consequence  of 
this  letter,  bought  goods  from  Harrison,  which  were  forwarded  to  the 
direction  of  Goode  &  Bennion;  Harrison  also  drew  a  bill  of  exchange 
for  the  amount  of  these  goods  upon  Goode  &  Bennion.  Fair  did  not 
see  Bennion  from  the  time  of  his  being  in  Manchester,  in  April,  1818, 
till  the  month  of  February,  1819,  at  which  time  Bennion  asked  Fair 
for  the  account  current  of  Goode  &  Bennion,  for  goods  bought  when 
he  and  Goode  came  to  Manchester,  in  April,  1818,  and  said  at  the 
same  time,  that  the  transaction  in  April,  1818,  was  the  only  one  that 
he  was  engaged  in  with  Goode,  and  that  all  that  account  should  be 
paid.  But  Bennion  did  not,  in  1818,  say  any  thing  to  show  that  it 
was  a  single  adventure,  and  a  letter  of  his  upon  the  subject  was  put 
in,  which  was  in  the  following  terms:  ^^  Liverpool,  20th  April,  1819. 
Dear  Sir — We  shall  be  obliged  by  your  purchasing  for  our  account, 
100  pieces  of  the  fancied  bordered  gingham,  etc.  I  remain,  dear  sir, 
for  Goode  and  self,  yours,  T.  Bennion."  On  the  other  hand,  it  was 
proved  by  a  person  who  had  been  in  the  employ  of  Goode,  and  who 
kept  the  books  till  the  end  of  April,  1818,  but  who  then  went  with 
the  goods,  first  purchased  of  Harrison,  to  Barbadoes,  that  he  never 
knew  Bennion's  name  to  be  used  in  the  purchase  of  goods  after  April, 
1818.  Upon  this  evidence,  the  Court  of  King's  Bench  held  clearly, 
that  Bennion  was  chargeable  as  a  partner  with  Goode  in  the  second 
transaction  as  well  as  the  first.' 

Giying  Joint  order  lor  goods  does  not  neoesaarily  make  them  liable  as  partneara. 

Sec.  93.  But  the  mere  fact  of  persons  giving  a  joint  order  for  goods 
will  not  make  them  jointly  liable  as  partners,  if  it  appear  upon  the 
whole  of  the  transaction,  that  the  seller  intended  to  accept  their  seve- 
ral responsibility  only.  In  Gibson  v.  Lupton,'  the  two  defendants, 
who  were  not  general  partners,  gave  a  joint  order  to  the  plaintiffs' 
agent  for  the  purchase  of  some  wheat.  The  order  contained  these 
words,  **  payment  for  the  same  to  be  drawn  upon  eacJi  of  us  in  the 
usual  manner."  In  reply  to  this  order,  the  plaintiffs  wrote  to  the 
defendants,  ''we  have  made  a  purchase  for  your  joint  account."  At 
the  same  time,  they  drew  a  separate  bill  upon  each  defendant  for  one- 
third  of  the  price,  each  bill  being  for  one  moiety  of  the  third.  They 
afterward,  on  the  wheat  being  shipped,  drew  like  bills  for  the  remain- 

1  Goode  V.  Harrison,  5  B.  &  Aid.  147.         *  9  Bing.  207. 
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der  of  the  price,  having  previously  written,  *^  we  hold  you  both  harm- 
less for  the  advance  up  to  the  period  of  lading  and  invoice/'  The  bill 
of  lading,  on  coming  into  the  possession  of  the  defendants,  was  in- 
dorsed by  each  of  them.  Under  these  circumstances,  the  Court  of  Com- 
mon Pleas  held,  that  the  defendants  were  only  severally  liable  on  the 
contract,  each  being  responsible  for  the  purchase  of  a  moiety  only  of 
the  cargo. 

Most  he  holding  out  to  the  plaintiff. 

Sec.  94.  Again,  if  A,  a  trader,  enter  into  a  course  of  dealings  with 
B  in  matters  unconnected  with  his  trade,  as,  for  instance,  in  dis- 
counting bills  merely,  and  in  the  course  of  such  transactions  intro- 
duces C  as  his  partner,  it  has  been  held  that  this  evidence  is  not 
sufficient  to  make  C  chargeable  as  a  general  partner,  where  he  has 
not  held  himself  out  to  the  world  as  such.  Thus,  where,  in  an  action 
of  assumpsU,  C  was  charged  as  a  partner  with  A,  on  the  authority  of 
B,  who  informed  the  plaintiff  before  he  furnished  the  goods  that  they 
were  in  partnership,  and  at  the  trial  B's  clerk  proved  that  B  had  been 
in  the  habit  of  discounting  bills  for  A,  and  that,  on  discounting  a 
bill  at  one  time  for  A,  he  had  introduced  C  to  him  as  his  partner,  but 
that  the  only  connection  in  trade  between  B  and  the  defendants  was 
in  discounting  bills.  Lord  Kenyon  said,  that  this  evidence  was  not 
sufficient  to  charge  C  as  A's  partner ;  that  the  introduction  of  C  to  B 
should  be  taken  secundum  suhjectum  materiam,  that  is,  as  applying  to 
the  transaction  in  which  A  was  concerned  with  B}  the  discounting  of 
bills,  to  which'  transaction  only  it  should  be  confined.^ 

IndonenMat  of  papen. 

Sec.  95.  The  signature  of  a  person's  name  to  the  conveyance  of  a 
chattel  is  not  necessarily  an  avowal  of  his  partnership  in  such  chattel, 
hence,  in  M'lver  v.  Humble,*  it  was  held,  that  an  indorsement  of  a 
person's  name  on  the  certificate  of  a  ship's  registry,  in  order  to  aid  a 
previous  defective  conveyance  of  his  share,  was  not  evidence  to  show 
that  he  was  a  partner  with  the  other  owners  up  to  the  time  of  the  in- 
dorsement. Lord  EUenborough,  in  giving  judgment  in  this  case, 
observed,  that,  if  Jbhe  question  of  partnership  had  been  sent  to  a  jury, 
it" would  have  appeared  that  the  person  who  was  charged  as  a  partner 
in  this  action  had,  in  1809,  ceased  to  be  a  partner,  and  his  whole 
legal  interest  was  intended  to  be  conveyed  out  of  him,  but  was  de- 
fectively conveyed.    *'He  then,"  added  his  Lordship,  "ceased  in  fact 

1  De  Berkoin  ▼.  Smith,  1  Esp.  29.  •  16  East,  169. 
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to  be  a  partner.  Then,  did  he  continue  apparently  to  be  a  partner  so 
as  to  induce  the.  plaintiffs  to  credit  him  as  such  ?  There  was  no  ex- 
hibition of  partnership;  no  appearance  of  it  to  which  the  plaintiffs 
could  have  had  access  to  induce  them  to  credit  him  for  these  goods* 
It  is  urged,  howeyer^  that  his  name  now  appears  as  owner  on  the  cer- 
tificate of  registry.  It  is  true^  he  was  prevailed  upon  to  join  in  the 
conveyance  of  the  legal  title  to  the  ship^  pro  majori  cauteld^  when  he 
had  in  fact  no  longer  any  beneficial  interest  in  it  But  this  was  an  ex 
post  facto  document)  and  could  not  have  contributed  to  the  exhibi- 
tion and  appearance  of  his  ownership  to  the  plaintiffs,  and  therefore 
does  not  range  under  that  head  of  liability  for  their  demand." 

Xnterference  with  management  of  fixm. 

Sec.  96.  Mere  intcrfercnce  with  the  management  of  a  partnership, 

unaccompanied  by  any  circumstances  from  which  a  perception  of  the 
profits  might  be  inferred,  does  not  constitute  a  partnership  quoad 
third  persons.  And^  in  a  recent  case,  Mr.  Justice  Jebb  observed  that 
a  stipulation  that  the  house  shall  be  governed  by  a  person's  advice 
does  not  constitute  him  a  partner,  nor  give  him  a  legal  interest  in  the 
firm:  it  does  not  hold  him  out  to  the  world  as  a  partner,  nor  give  him 
any  share  in  the  profits,  nor  empower  him  to  dissolve,  alter,  or  affect 
the  partnership.* 

Preenmption  not  rebutted  by  proof  that  he  la  not  In  fact  a  partner. 

Sec.  97.  If  a  person  be  charged  as  a  nominal  partner,  it  is  obvious, 
from  the  rule  of  law  regarding  nominal  partners,  that  evidence  of 
lending  his  name  to  the  firm  cannot  be  rebutted  by  showing  that  he 
had  no  interest  as  a  partner;  but  where  an  action  is  brought  by  a  firm 
without  joining  the  nominal  partner,  and  during  the  trial  it  comes 
out  that  there  was  a  nominal  partner  at  the  time  of  the  contract^  the 
plaintiffs  may  rebut  the  presumption  that  such  nominal  partner  was 
a  real  partnei',  by  showing  that  he  had  no  interest  in  the  concern. 
Thus,  where  an  action  was  brought  for  goods  sold  and  delivered,  and 
the  son  of  the  plaintiff  proved  the  contract,  and,  upon  his  cross-ex- 
amination, it  appeared,  that  the  father  had  held  out  to  the  world 
that  his  son  wa6  in  partnership  with  him,  and  frequently  gave  receipts 
and  made  out  bills  in  their  joint  names,  it  was  held  to  be  competent 
for  the  plaintiff  to  prove  that  the  son  was  not  a  real  partner  at  the 
time  of  the  transaction.* 

Preiumption  arising  from  establishment  of  quasi  pcurtnership. 

Sec.  98.  However,  if  there  be  a  partnership  as  to  third  persons,  the 

1  Barklie  v.  Scott,  1  Hads.  &  Bro.  83.  *  Glofisop  v.  Golman,  2  Stark.  23. 
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presnmption  of  law  is,  that  there  is  a  partnership  between  the  parties/ 
and  where  a  contract  is  made  with  persons  in  the  character  of  part- 
ners,  this  is  a  contract  on  which  they  may  bring  a  joint  action, 
whether  an  actual  partnership  exist  between  them  or  not.*  The 
term  '^  holding  oneself  out  as  a  partner,"  imports  at  least  the  volun- 
tary act  of  the  party  so  holding  liimself  out,  for  else  he  might  incur  a 
painful  responsibility  through  the  fraud  or  the  rashness  of  others.  In 
cases  where  a  person  is  charged  as  a  partner  on  grounds  of  this  nature, 
the  circumstances  which  are  usually  given  in  evidence  against  him, 
such  as  the  use  of  his  name  over  the  shop  door,  or  in  printed  invoices, 
bills  of  parcels,  and  advertisements,  are  strong  presumptive  evidence 
of  his  acquiescence  in  the  name  and  character  of  partner.  Neverthe- 
less, this  evidence  may  be  rebutted  by  showing,  either  that  he  abso- 
lutely disowned,  or  that  he  was  entii'ely  ignorant  of  these  transactions. 
In  some  cases  it  will  even  be  necessary  for  the  plaintiff  to  show  that 
the  acts  of  the  defendant,  which  he  relies  on  as  acts  of  partnership, 
were  done  with  full  knowledge  and  deliberation  on  the  part  of  the 
latter.'  If  there  be  a  stipulation  that  A  shall  appear  as  a  partner,  but 
shall  be  liable  to  no  loss,  A  of  coui*se  will  not  be  liable  as  a  partner  to 
those  who  have  absolute  knowledge  of  such  stipulation.* 

1  Per  Lord  Ellenboroagh,  Peacock  v.  *  See  Fox  v.  Clifton,  6  Bing.  776;  4  M. 
Peacock,  %  Camp.  25.  &  P.  718. 

*  Bond  V.  Pittard,8  Meeeon  &  Welabj,  « Alderaon  v.  Claj,  1  Camp.  404;  Min- 
857  net  v.  Wbiney,  5  Bro.  P.  C.  489.    But  see 

Brown  v.  Lieohard,  2  Cbit.  120. 
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CHAPTER    IV. 

OF   THE   DISSOLUTION    OF  THE   CONTRACT. 

Sbo.   99.  Of  time  of  the  diflsolutloD. 

Bbc.  100.  Partnership  at  will,  presumption  as  to  continuance  of. 

Sec.  101.  Of  the  causes  of  dissolution. 

8bc.  102.  Assignment  by  one  partner  or  the  firm. 

Sec.  103.  Death  of  partner. 

Sec.  104.  Retirement  of  one  partner  dissolves  the  firm. 

Sbc.  105.  Partnership  for  a  term  dissolved,  how. 

Sec.  106.  Effect  of  dissolution. 

Of  the  time  of  the  dlssoIutioiL 

Sec.  99.  Except  in  the  case  of  bankruptcy  or  felony  the  law  fixes 
no  absolute  period  at  which  the  partnership  miist  be  dissolved^  but 
leaves  that  matter  to  be  regulated  or  not  by  the  parties^  as  they  think 
proper.  Partnerships,  therefore,  with  reference  to  their  duration, 
may  be  distinguished  by  the  terms  of  1,  Partnership  at  will,  or  unlim- 
ited; 2,  Partnership  for  a  term,  or  limited 

Partnerships  at  will— preeamption  as  to  ooptfnuanoe  ot. 

Sec.  100.  A  partnership  at  will  is  presumed  to  endure  so  long  as  the 
parties  ai*e  in  life,  and  of  capacity  to  continue  it.*  A  partnership 
for  a  term  is  presumed  to  endure  for  the  term,  provided  the  parties  be 
in  life  and  of  legal  capacity  to  continue  it.  The  term  is  properly  t'O  be 
fixed  only  by  the  contract.'  ^^  But,"  as  Lord  Eldon  observed,  "  there 
may  undoubtedly  be  cases  in  which,  though  no  written  contract  pro- 
vides for  the  duration  of  the  partnership,  there  may  be  an  implied 
contract  as  to  the  term  of  its  duration.  For  instance,  partners  may 
unquestionably  so  purchase  leasehold  interests  as  to  imply  an  agree- 
ment to  continue  the  partnership  as  long  as  the  leases  endure.'"  And 
Mr.  Bell  suggests  that,  where  a  lease  so  undertaken  excludes  assignees 
and  sub-tenants,  it  would  possibly  be  deemed  evidence  of  an  intention 
to  continue  the  partnership  during  the  lease.*  However,  the  tnere  cir- 
cumstance of  partners  having  purchased  leasehold  interests  is  not  evi- 
dence that  they  have  entered  into  a  contract  of  partnership  commensur- 

»  Vinn.  Corom.  lih.  8.  tit.   26,  b.  5 ;        •  Crawiihay  v.  Maule.  1  J.  Wils.  181  ; 
Pothier,  C^ntr.  de  Soci^te,  vol.2,  p.  555.    1  Swanst.  521. 
*  2  Bell's  Ck>mm.  643.  ^2  Bell's  Comm.  643. 
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ate  with  the  duration  of  the  leases.  "It  might,"  said  Loird  Eldon,  "with 
usaal  reason,  be  contended  that  the  parties,  by  purchasing  an  estate 
in  fee-simple,  were  to  continue  partners  forever."'  And  even  where  a 
testator,  entitled  by  leases  of  unequal  duration  to  iron  mines  and 
works,  by  will  gave  a  pecuniary  legacy  to  C,  "  as  a  capital  for  him  to 
become  a  partner  with  my  executor,  of  one-fourth  share  in  the  trade 
of  all  those  works,  so  long  as  the  lease  endures; "  and  by  a  codicil  he 
gave  to  A,  "  three-eighths  of  the  concern  at  the  iron  works,  and  of 

the  premises  at ;  so  the  partnership  will  stand  at  my  demise: 

A,  three-eighths, B,  three-eighths,  C,  two-eighths;"  it  was  held,  that 
this  did  not  create  a  partnership  co-extensive  with  the  duration  of  the 
leases.' 

<Xthe  caoBM  of  the  diBsoIutioii. 

Sec.  101.  In  investigating  the  causes  of  the  dissolution  of  partner- 
ship hetwemi  the  parties,  we  will  consider  the  subject  with  i-oference, 
firstj  to  a  partnership  at  will;  secondly^  to  a  partnership  under  arti- 
cles, or  for  a  term.  A  partnership  at  will  may  be  dissolved  at  the 
express  desire,  or  by  the  bankruptcy,  outlawry,  felony,  or  death  of 
any  of  the  parties.  In  the  first  of  these  cases,  the  partnership  is  dis- 
solved immediately  upon  notice  given,  subject  to  the  proper  accounts.' 

*  1  J.  Wils.  181 ;  Featherstonaugh  v.  to  disaolTe  a  partnership,  Bamstead  v. 

Fenwick,  17  Yes.  808 ;  Alcock  v.  Taj-  Empire   Mining  Coiupany,  5   Cal.   200, 

lor,  Taml.  506.  bat  a    court    of  equity,   for  a  proper 

'Crawshay  v.  Maule,  1  J.  Wils.  181;  cause,  may  not  only  dissolve  the  firm, 

1  Bwanst.  495.  but  it  may,  where  the  facts  warrant  it« 

'  Nerot  V.  Bumand,  4  Russ.  260 ;  Pea-  declare    the    partnership    a    complete 

cock  Y.  Peacock,  16  Ves.  50.    In  article  nullity  ab  inUio,  and  leave  the  parties 

1865  of  the  French  Civil  Code,  one  of  thereto  as  though  no  contract  for  a  part- 

the  causes  of  the  dissolution  of  partner-  nership  had  ever  been  made,  but  such 

ship,  which  are  there  enumerated,  is —  decrees  are  rare.      Tattersall  v.  Oroote, 

*'  Xra  volante  qu*un  seul  ou  pluneurs  ex-  2  Bos.  &  P.  135.    Fraud  on  the  part  of 

priment  de  n'etre  pluH  en  sociite."  Upon  one  partner  in  the  conduct  of  the  busi- 

this  clause  a  learned  commentator,  M.  ness,  as  in  keeping  fraudulent  accounts, 

Rogron,  observes  as  follows  :  ^^Cettedii-  Oldaker    v.  Lavender,  6  Sim.  101;  be- 

solutian  de  la  sodete,  par  la  voUnU$  d*un  ing  guilty    of   habitual    drunkenness, 

seul  des  cuBoeU^,  tCa  Ueu  que  pour  les  mh  gross  negligence,  habitual  inattention 

cieU^  dont  la  duree  est  ilUmUee  (1860).  to  business,  extravagance,    incapacity 

(7V«t  une  exception  au  prinHpe  genial  for  business,  immoral  conduct  injuri- 

coMoeripar  VarL    \\M,portant  que  lee  ously  affecting  the  business,  Norway  v. 

eonfientions  ne  peuvenl   ^re  revoquees  Rowe,  lOVes.  148;  extravagance  in  the 

que  du  etfneenUsment  mutuel  des  parties;  conduct  of   the  business,  as,  making 

eette  d^ogation  est  fondee  sur  ee  qu'une  needless  purchases  of    stock  and  run- 

aodeU  iUimitSe,  qu'une  au  phisieurs  par-  ning  the  firm  heavily  in  debt  therefor, 

ties  eontinueraient  malgri  eUes^  devien-  being  guilty  of  fraudulent  conduct,  as 

drait  une  source  deeontestatiansetdesard-  permitting  the   secret    withdrawal    of 

dres :  oommiinioliteset  jurgiagenerare  goods  from  the  store  for  purposes  in- 

solet."  consistent  with  good  faith,  Leighortner 

V.  Weisenbom.  20  N.  J.  £q.  172;  and 

CauMCS  for  i/cJiich  dissolution  wiU  be  generally  any  such  gross  misconduct  as 

decreed, — A  court  of  law  has  no  power  renders  it  impossible  or  impracticable 
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In  the  words  of  Lord  Eldon,  "  a  partner,  not  for  a  term,  has  cer- 
tainly a  right  to  say,  I  instantly  dissolve  the  partnership;  '*  and  where 
there  is  no  express  agreement  between  the  partners,  a  dissolution  may 

for  bis  copartners  tp  go  on  with  him  in  Ruffln,  6  Ves.  120 ;  Smith  v.  De  Svlva, 
tlie  business.  Charlton  v.  Pontter,  19  Cowp.  471 ;  Hague  y.  Ralleston,  4  Burr. 
Ves.  148;  Smith  v.  Jeyes,  4  Bea;^.  502;  2174;  16  Johns.  (N.  Y.)  82;  Ex  parte 
Waters  V.  Taylor,  2  V.  &  B.  299  ;  Leigh-  Williams,  11  Ves.  6 ;  17  Johns.  (N.  Y.) 
hortner  v.Weisenborn,  ante.  Coming  un-  535 ;  or  has  made  a  valid  and  Ifona  fide 
der  this  head  is  such  misconduct  of  what-  assignment  of  all  his  property  for  the 
ever  kind  or  degree,  as  destroys  the  benefit  of  his  criiditors.  Rogers  v.  Nich- 
mutnal  confidence  of  the  partners  in  ols,  20  Tex.  719 ;  Marquand  v.  N.  Y. 
each  other.  Lord  Thurlow,  In  Liardet  Manuf.  Co.,  17  Johns.  (N.  Y.)  625  ;  Edens 
▼.  Adams,  Mont.  Part.  112,  note,  says:  y.  Williams,  86  111.  252;  Cochran  v. 
"  The  court  may  see  an  equity  in  not  Perry,  8  W.  &  S.  (Penn.)  262 ;  Horton's 
suffering  a  dead  body  to  be  tied  to  a  Appeal,  13  Penn.  St.  67.  An  assignment, 
liying  one  to  the  injury  of  both;  but  howeyer,  made  to  a  copartner  of  all  his 
when  a  partner  was  not  out  of  his  interest  in  the  firm,  to  be  applied  to  the 
senses,  but  had  only  a  temporary  ill-  payment  of  firm  debts,  does  not  operate 
ness,  he  thought  the  court  would  be  a  dissolution  of  the  firm.  Matter  of  Shep- 
yery  tender  of  dissolying  the  partner-  ard,  8  Ben.  (U.  8.)  347;  or.  If  his  inter- 
ship.  That  aii  to  misbehavior  in  one  of  est  in  the  firm  has  been  taken  upon  exe- 
the  partners,  he  did  not  see  what  line  cution ;  or  if  dissensions  among  the 
coula  possibly  be  drawn,  or  what  de-  partners  exist  to  such  an  extent  as  to 
gree  of  misconduct  was  to  be  held  a  preclude  all  hope  of  advantage  from  a 
sufficient  ground  for  dissolving  the  continuance  of  the  partnership.  Bishop 
partnership."  The  court  will  not  re-  v.  Breckles,  1  Hoft.  Ch.  (N.  T.)  584 ;  or 
gard  what  may  be  called  "  squabbles  "  if  one  of  the  partners  refuses,  or  is  un- 
between  partners,  nor  slight  incompat-  able  to  furnish  his  proportion  of  the 
Ibility  of  temper,  nor  misconduct  in  capita),  Tumlpseed  v.  Goodwin,  9  Ala. 
trifling  circumstances  wliichis  not  cal-  872;  or  withdraws  it  after  it  is  put  in, 
culated  to  defeat  the  object  of  their  Smith  v.  Vanderberg,  46  111.  84.  But  if 
association.  Goodman  v.  Whitoomb,  1  a  partner  has  furnished  a  part  of  his 
Jac.  &  W.  598;  Liardet  v.  Adams,  ante;  proportion  of  the  capital,  and  the  busl- 
Marshall  v.  Coleman,  2  Jac.  &  W.  589 ;  ness  has  been  commenced,  he  cannot  be 
Roberts  v.  Bberhardt«  Kay.  148 ;  Wray  excluded,  because  he  fails  to  furnish  the 
y.  Hutchinson,  2  M.  &  K.  285.  But  balance,  Hartman  v.  Wehr,  8  C.  E. 
if  the  conduct  of  one  of  the  part-  Green  (N.  J.)  ;  or  if  one  of  the  mem- 
ners  has  been  such  as  to  measurably  bers  is  excluded  from  participation  in 
defeat  the  ends  of  the  partnership,  or  the  business  of  the  firm,  Gorman  v. 
as  to  render  it  impracticable  or  impossi-  Russell,  18  Cal.  688  ;  Werner  v.  Lelsen, 
ble  to  continue  it  upon  the  terms  and  81  Wis.  161;  or  if  the  articles  of  copart- 
considerations  upon  which  it  was  en-  nership  are  violated,  Meaher  v.  Cox,  87 
tered  into,  Waters  v.  Taylor,  2  V.  &  B.  Ala.  201 ;  Dumont  v.  Ruprecht,  88  id. 
299;  Whitman  V.Leonard.  8  Pick.  (Mass.)  187;  and  generally,  when  the  state  of 
179;  Arnold  v.  Brown,  24  id.  89;  or  if  feeling  between  the  parties,  or  the  cir- 
there  has  been  a  gross  violation  of  good  cumstanoes,  or  the  condition  of  the  af-  - 
faith  by  one  of  the  partners.  Chapman  fairs  of  the  Ann  are  such  as  to  justify  ; 
V.  Beach,  1  Jac.  &  W.  594 ;  or  if  the  an  apprehension  that  the  business  can-  ' 
business  is  "  a  bubble,"  and  cannot  be  not  be  longer  advantageously  prosecu*- 
profitably  or  honorably  conducted.  Beau-  ted,  and  where  a  dissolution  would  be 
mont  V.  Meredith,  8  V.  &  B.  180 ;  or  has  productive  of  no  material  Injury  to  the 
been  brought  into  a  state  of  hopeless  members  of  the  firm,  a  court  of  equity 
insolvency,  Bailey  v.  Ford,  13  Sim.  495;  will  decree  its  dissolution.  Meaher  v. 
Harrison  v.  Tenant,  21  Beav.  482 ;  Bar-  Cox,  87  Ala.  401 ;  Richards  v.  Baurman, 
lug  V.  Dix,  1  Cox's  Cas.  218 ;  Jennings  65  N.  C.  162.  Misconduct  on  the  part 
V.  Baddclay,  8  K.  &  J.  78 ;  Warner  v.  of  a  partner,  of  itself,  will  not  Jusiify- 
Cunninghani,  8  Dow.  76 ;  Electric  Tel.  a  court  of  equity  in  decreeing  a  disso- 
Co.  of  Ireland,  22  Beav.  47 ;  or  if  one  of  lution,  unless  it  also  appears  that,  as  a 
the  partners  has  been  declared  a  bank-  consequence  thereof,  the  business  can 
rupt,  In  re  Wait,  1  Jac.  &  W.  009 ;  Wilson  no  longer  be  advantageously  prosecuted, 
V.  Greenwood,  1  Swanst.  480 ;  Ex  parte  Meaher  v.  Cox,  ante;  or  unless  thereby 
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be  brought  about  by  any  one  of  them^  without  the  decree  of  a  court 
of  equity.*  It  was  in  one  case  urged  before  Lord  Eldon  that,  by 
analogy  to  other  known  rules  of  law,  such  as  that  which  relates   to 

the  matual  confidence  of  the  partners  N.  C.  162 ;   thas  it  wiU  be  seen  that  the 
in  each  other  is  measurably  impaired,  instances  in  which  a  partnership  is  ipso 
Smith  ▼.  Jeyam,  4  Beav.  502 ;  Harrison  faeto  dissolved  are  quite  numerous,  as : 
▼.  Tenant,  21  id.  482.    In  some  of  the  1st.  By  expiration  of    the    term,  or 
cases  it  is  held  that  the  miscondact  must  special  provisions  of  the  contract, 
be  such  as  not  merely  to  shake   the  2d.  By  mutual  consent, 
credit  of  the  firm  in    the  eyes  of  the  8d.  Bj  the  death  of  one  of  the  part- 
world,  but  also  such  as  to  render  it  im-  ners. 

possible  for  the   partners  to    continue  4th.  By  the  bankruptcy  of  one  of  the 

tlieir  business  together  according  to  the  partners  or  the  firm, 

agreement  into  which  they  have  entered.  Cth.  By  a  general  assignment  made 

In  Anonymous,  2  K.  &  J.  441,  one  of  by  one  of  the  partners  or  the  firm, 

the  members  of  the  firm  attempted  to  6th.  By  the  sale  of  the  entire  interest 

commit  suicide,  and  it  was  held  a  snffi-  of  one  member  of  the  firm,  voluntarily 

cient  ground  for  a  dissolution.     Oener-  or  bv  judicial  process, 

ally,  however,  it  may  be  said  that  any  7th.  By  the  withdrawal  of  a  member 

miscondact  that   tends    to  impair   the  of  the  firm. 

confidence  of  the  members  of  the  firm  8th.   By  the  introduction  of   a    new 

in  each  other,  whether  it  is  the  result  of  member  therein, 

misconduct  in  the  prosecution  of  ''the  0th.  By  war,  in  certain  cases, 

business,  or  otherwise,  that  satisfies  the  lOth.  By  reason  of   the  business  be- 

eourt  that  the   partners    cannot  place  coming  unlawful, 

that  degree  of  confidence  in  each  other  11th.  By  the  marriage  of  a  ferns  sols 

which  each  had  a  right  to  expect  when  partner. 

the  relation  was  entered  into,  will  be  re-  And  that  it  may  also  be  dissolved  by 

garded    as   sufficient,  Harrison  v.  Ten-  decree  of  a  court  of  equity  for  a  varie- 

ant,  21  Beav.  482;  unless  it  appears  that  ty  of  causes,  as:' 

the  misconduct  of  the  partner  was  for  The  hopeless  insanity  of  a  partner, 

the  very  purpose  of  compelling  a  disso-  Tlie  hopeless  insolvency  of  the  firm, 

lution.     Fairthome  v.   Weston,  3  Ha.  Because  the  business  is  unproductive. 

387.    As  has  previously  been  intimated.  By  reason  of    the  misconduct  of  a 

no  definite  rule  for  determining  when  a  partner,  as  by  reason  of   his  extrava- 

partnership  will   be   dissolved,  can   be  gance,  incapacity  for   business,  negli- 

given,  but  in  each  case  it  is  a  matter  geuoe    therein    or   inattention   to    the 

resting  largely  in  the  sound  discretion  business ;  by  reason  of  his  absconding; 

of  the  court  in  view  of  all  the  circum-  being  guilty  of  a  felony,  or  any  other 

stances.    Mere  dissatisfaction  with  the  misconduct   calculated   to     injuriously 

business,  or  with  his  copartners  on  the  affect    the    business    or    destroy    the 

part  of  one  partner,  is  not  regarded  as  confidence    of      his    copartners.       So, 

sufficient,  Henn  v.  Walsh,  2  £dw.  Ch.  too,    because    of    dissensions     among 

(N.  T.)  120  ;  but  difficulties  of  a  nature  the  partners,  incompatibility  of  temper, 

00  serious  as  to  render  a  continuance  of  or  any  cause  that  renders  it  impossible 

the  company  impracticable  and  injurious  to  prosecute  the  business  according  to 

to  one  or  all  the  partners,  must  gener-  the  express  or  implied  provisions  of  the 

ally  be  established.      Jackson  v.  Geese,  contract.       Habitual    intoxication,    ex- 

85  Ga.  84;     Ross  v.  Henderson,  77  N.  trayagance  or  any  misconduct  that  jeop- 

C.  170.     Whatever  mav  be  the  causes  ardizes  the  interests  of  the  firm,  or  teuas 

alleged,  if  it  appears  that  a  dissolution  to  destroy  the  confidence  of  his  copart- 

would  result  in  seHons  damage  to  the  ners  in  him.    Ross  v.  Henderson,  77  N. 

•firm,  or  would  involve  it  in  serious  in-  C.  148;  Norway  v.  Rowe,  10  Ves.  148; 

convenience,  as,  where  a  large  venture  Gratz  v.  Bayard,  11  S.  &  R.  (Penn.)  41; 

has  been  entered  upon  which  cannot  be  Garretson  v.  Weaver,  8  Edw.  Oh.  (N .  Y.) 

arrested  without  serious  loss,  a  dissolu-  3S^i ;  Kennedy  v.  Kennedy,  3  Dana(Ky), 

tlon  will  not  be  decreed,  at  least  until  a  230. 
reasonable  period  arrives  in  the  affairs 

of  the  firm,     Richards  v.  Baurman,  65  BeatJi  of  a  partner. — The  4eatU  of  a 

1  Ex  parte  Nokes,  Wats,  on  Partn.  880;  Mont,  on  Pavtn.  1()^ 
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notice  to  the  tenant  to  quit,  notice  within  a  definite  period  of  time 
ought  to  be  given  of  au  intention  to  dissolve  the  partnership.  But 
his  Lordship  observed  that  though,  in  the  case  of  a  tenancy  from 


partner  operates  as  a  dissolution  of  the  may  be  and  is  a  good  ground  for  a  de^ 
firm  itiHutUer,  unless  provision  is  made  cree  dissolving  the  partnership  when  it 
in  the  partnership  agreement  to.  the  is  permanent  and  incurable  rather  than 
contrary,  Davies  v.  Christian,  15  Gratt.  temporary,  yet  it  is  optional  with  the  oth- 
(Va.)  II;  Scholfield  v.  Eichelberger,  7  er  members  of  the  firm  whether  to  move 
Pet.  (U.  S.)  586  ;  Grats  v.  Bayard,  11  for  a  decree  or  not,  and  if  thev  continue 
S.  &  R.  (Penn.)  41 ;  Knapp  v.  McBride,  to  carry  on  the  business  without  mov- 
7  Ala.  19 ;  Goodburn  v.  Stevens,  6  Gill  ing  therefor,  they  cannot  use  the  in- 
(Md.),  1 ;  Williamson  v.  Wilson,  1  sane  partner's  capital,  and  yet  deny 
Bland  (Md.),  418 ;  Burwell  v.  Mande-  him  of  his  rights  as  a  partner.  Sayres 
ville,  3  How.  (U.  S.)  560;  Griswold  v.  v.  Bennett,  1  Cos.  107;  Sanders  v  San- 
Waddington,  15  Johns.  (N.  T.)  82;  ders,  2  Col  Iyer,  276;  Jones  v.  Noy,  2 
White  V.  Union  Ins.  Co.,  1  N.  &  McC.  My.  &  K.  125 ;  Kirby  v.  Carr,  3  Y.  &  C. 
(S.  C)  659;  Bemick  v.  Ewing,  42  III.  184;  Besch  v.  Frolich,  1  Ph.  Ch.  127; 
342  ;  Smith's  Estate,  83  Leg,  Int.  149 ;  Bagshaw  v.  Parker,  10  Beav.  532  ;  Mil- 
and  this  is  so  even  in  case  of  the  death  lersh  v.  Keen,  27  id.  236;  Robertson  ▼. 
of  a  special  partner,  Ames  v.  Downing,  Lockie,  10  Jur.  538.  This  question  is 
1  Bradf.  (N.  Y.)  32 ;  and  the  interest  of  one  of  great  practical  importance  to  the 
the  deceased  partner  in  real  estate  firm,  as  well  as  to  the  insane  partner, 
passes  to  his  heirs,  subject  to  the  obli-  because,  if  by  his  insanity  the  firm  is 
gallons  of  the  firm  outstanding  at  the  dissolved,  it  is  dissolved  eo  inttatUi  up- 
time of  his  decease.  Piatt  v.  Olivur,  3  on  his  becoming  so,  and  his  estate 
McLean  (U.  S.),  27.  Where  there  is  a  ceases  to  be  liable  for  any  debts  con- 
special  provision  for  a  continuance  of  tracted  after  he  became  insane,  whereas 
the  partnership  after  the  decease  of  a  if  it  is  not  dissolved  except  by  decree, 
partner,  it  may  be  continued  either  for  his  estate  remains  liable  for  all  debts 
the  purpose  of  admimstration,  liquida-  contracted  prior  to  the  decree  of  disso- 
tion  or  the  general  prosecution  of  the  lution,  which  seems  to  be  the  rule, 
business.  Powell  v.  Hopson,  13  La.  An.  Besch  v.  Frolich,  ante.  Upon  the  other 
62^> ;  Taylor  v.  Castle,  42  Cal.  367.  The  hand,  If  the  partnership  continues  un- 
Burviving  partner  or  partners  have  the  til  the  decree  is  made,  the  insane  part- 
legal  right  to  the  possession  and  con-  ner  is  entitled  to  a  share  of  the  profits 
trol  of  the  partnership  property  until  of  the  business  down  to  the  date  there- 
its  afiairs  are  finally  settled,  and  the  of,  and  such  is  the  rule,  and  the  courts 
courts  will  not  interfere  therewith,  ex-  have  Invariably  refused  to  make  their 
cept  he  is  guilty  of  mismanagement,  decrees  retrospective.  Besch  v.  Froi- 
or  there  is  danger  that  the  partner-  ich,  ante;  Jones  v.  Noy.  ants.  In 
ship  effects  will  be  wasted  or  squan-  Sayres  v.  Bennett,  1  Cox,  107,  the  court 
dered.  Connor  v.  Allen,  Harr.  (Mich.)  say  that  **  when  the  court  dissolves  a 
Cli.  871.  A  court  of  equity  may,  upon  partnership  on  the  ground  of  lunacy,  it 
the  consent  and  application  of  all  the  does  not  dissolve  it  with  a  retrospect  to 
surviving  partners  and  the  executors  or  the  time  of  disorder  commencing,  if  the 
heirs  of  the  deceased  member,  author-  continuing  partner  shall  have  abstained 
iase  a  continuance  of  the  firm  for  the  for  any  period  from  coming  to  the  court 
benefit  of  infant  heirs  or  the  estate  for  a  dissolution ;  beeatue,  cu  ihe  luna- 
generally.   Powell  v.  North,  3  Ind.  392.  tie's  capital  has  been  smbarksd  during 

such  continttance  of  the  business,  he  was 

Insanity  of  a  partner, — Considerable  entitled  to  his  sliare  of  ihe  profits.     It  is 

discussion  has  arisen  upon  the  question  not  competent  to  a  partner  to  take  ad- 

whether  insanity  ipso  facto  operates  as  vantage  of  an  infirmity  with  which  his 

a  dissolution  of  the  firm,  and  there  are  partner  has  been  visited  by  the  act  of 

some  respectable  authorities  sustaining  God,  and  after  continuing  the  business 

the  position  that  it  does,   10  N.  H.  101 ;  for  an  indefinite  time   with  the  joint 

at  least,  after  an  inquisition  of  lunacy  capital,  to  claim  from  the  period  when 

finding   the  partner   insane.      Isler  v.  his  partner's  malady  may  have   oom^ 

Baker,  6  Humph.  (Tenn  )  85.    But  the  menced  the  exclusive    benefit  of  the 

great  weight  of  authority^  as  well  as  of  profits  of  the  business."    In  Jones  v. 

reason,  seotna  to  be  that,  while  insanity  Noy,  ante,  one  of  the  members  of  the 
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year  to  year,  the  law  fixed  one  positiye  rule  for  six  months'  notice^  a 
rule,  which  might  in  many  cases  be  very  convenient^  in  others,  as  that 
of  nursery  grounds,  most  inconvenient;  yet,  as  to  trades  in  general, 


firm  became  insane  and  incapable  of  share  of  the  partnership  up  to  the  pe- 
attending  to  business  in  May»  1824,  and  riod  at  which  the  business  was  sold." 
in  August,  1826>  died  in  a  lunatic  asy-  In  Sander  v.  Sander,  2  Collyer»  270. 
lam.  Noy  continued  to  carry  on  the  the  court  expressly  held  that  the  disso- 
business  with  the  joint  capital  until  the  lution  only  became  operative  fr&in  tlie 
close  of  the  year  1825,  when  he  sold  it  daU  of  the  decree. 
for  2.0002.  The  executors  of  the  de-  Where  the  ineaniiff  ieof  a  temporary 
ceased  partner  brought  a  bill  for  an  nature,  the  partnere/iip  wiU  not  be  die- 
account  up  to  the  time  when  the  busi-  solved  by  a  court  of  equity.  Thus,  in 
ness  was  sold,  and  of  the  money  or  other  Huddlestone's  case,  cited  in  Pearce  v. 
consideration  received  bv  the  defendant  Chamberlain,  2  Ves.  88,  one  of  tlie  firm 
from  the  sale,  and  for  the  share  of  the  became  a  lunatic,  and  a  bill  was  brought 
profits  and  the  money  belonging  to  the  to  set  aside  the  partnendiip,.but  L^rd 
deceased  partner's  estate.  The  Master  Talbot  refused  to  so  decree,  but  com- 
of  the  Rolls,  in  rendering  judgment  for  polled  the  orator  to  carry  on  the  busi- 
the  plaintiff,  said :  "  It  is  clear  upon  ness  for  the  benefit  of  himself  and  the 
principle,  that  the  complete  -  incapacity  lunatic.  The  Master  of  the  Rolls,  in 
of  a  part^  to  an  agreement  to  perform  the  case  of  Pearce  v.  Chamberlain,  a7i/«, 
that  which  was  a  condition  of  the  said:  "I  remember  Huddlestone's  case, 
agreement  is  a  eround  for  determining  and  am  pretty  certain  (though  not  very 
the  contract.  The  insanity  of  a  partner  positive),  that  he  was  under  a  great 
is  a  ground  for  the  dissolution  of  the  aejection  of  mind  so  that  a  commission 
partnership,  because  it  is  immediate  was  applied  for ;  but  before  that  ques- 
incapacity ;  but  it  may  not,  in  the  re-  tion  came  before  the  court,  he  had  re- 
sult, prove  to  be  a  ground  of  dissolu-  covered  himself  and  was  desirous  to 
tion,  for  the  partner  may  recover  from  carry  on  the  partnership.  The  court 
his  malady.  When  a  partner,  there-  said  that  these  were  accidents  which 
fore,  is  affected  with  insanity,  the  con-  could  not  be  provided  for ;  but  that  was 
tinning  partner  may,  if  he  think  fit,  no  reason,  when  he  had  brought  all  his 
make  It  a  ground  of  dissolution  ;  but  in  substance  into  trade,  the  other  partner 
that  case  I  consider  with  Lord  Kenyon,  should  say  VuU  a  temporary  disorder  in- 
that,  in  order  to  make  it  a  ground  of  terveninc^  should  deprive  him  from  goiu^ 
dissolution,  he  must  obtain  a  decree  of  on  with  his  business,  and  that  he  should 
the  court.  If  he  does  not  apply  to  the  put  the  whole  benefit  of  the  partnership 
court  for  a  decree  of  dissolution,  it  is  to  into  his  pocket  without  accounting  for 
be  considered  that  he  is  willing  to  wait  it.  The  court  held  that  he  had  not  for- 
to  see  whether  the  incapacity  of  his  feited  the  benefit  of  the  partnership, 
partner  may  not  prove  merely  tempo-  but  should,  notwithstanding  that  acci- 
rary.  If  he  carry  on  the  partnership  dent,  be  considered  a  partner.  ThcU 
business  in  the  expectation  that  bis  case  depended  entirely  on  the  circum- 
partner  may  recover  from  his  insauity,  stance,  tftat  there  was  a  prospect  of  his 
so  long  as  he  continues  the  basiness  recovery.**  In  Say  re  v.  Bennett,  a  M^^S. 
with  ttiat  expectation  or  hope  there  can  case  (lecided  in  1784,  and  reported 
be  no  (Ussolution.  The  question,  there-  in  1  Montagu  on  Part.,  note  6,  p.  16, 
fore,  here  is,  whether  it  is  not  to  be  articles  of  partnership  were  entered 
considered  that  between  May,  1824,  into  in  1774,  between  the  plaintiff  and 
when  Hardstone  was  first  affected  with  the  defendant  for  fourteen  years,  and  in 
insanity,  and  1825,  when  the  business  these  articles  it  was  stated  that  plaintiff 
was  sold,  Noy  carried  on  the  business  being  minded  to  ease  himself  from  the 
in  the  hope  that  the  insanity  of  his  fatigue  of  the  business,  had  taken  de- 
partner  would  prove  only  temporary,  fendant  for  his  partner,  and  defendant 
and  would  not  tuerefore  render  a  disso-  was  to  be  the  acting  partner,  and  was 
lution  necessary.  I  am  inclined  to  think  to  transact  all  the  business  himself, 
that  Noy  did  carry  on  the  business  till  Plaintiff  was  to  have  two-thirds  of  the 
1825  in  thtt  hope  of  his  partner's  recov-  profits  and  defendant  the  remaining 
f^rj  ;  and  I  am  further  disposed  to  give  third.  The  business  was  very  consid- 
to  the  plaintiff,  the  representative  of  erable,  and  it  was  proved  that  the  prof- 
Hardstone,  the   profits  of  Hardstone's  its    in  one  year  were  4,600/.,  and  that 
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there  was  no  rule  of  this  kind  for  the  determination  of  partnership.* 
Reasonable  notice,  however,  of  which  the  jury  will  consider,  must  be 

given  in  all  cases  where  the  articles  are  totally  silent  on  the  subject. 

upon  an  average  tliey  were  300/.  a  year,  of  this  partnership.  Huddleston's  case. 
In  1783,  the  defendant,  from  his  close  cited  in  Pearoe  v.  Chamberlain,  2  Ves. 
application  to  the  business,  became  in-  38.  This  case  should  be  considered  aa 
sane,  and  was  confined  in  a  private  mad-  tliat  of  an  infant :  the  court  will  carry 
house;  he  afterward  recovered  his  senses,  on  a  trade  for  the  benefit  of  an  infant, 
and  it  was  sworn  by  several  persons  who  and  so  it  should  for  the  benefit  of  a  lu- 
had  lately  seen  him,  that  he  was  per*  natic.  If  lunacy  be  a  cause  for  dissolv- 
fectly  reasonable,  and  that  he  was  ca-  ing  a  partnership,  why  should  not  a 
pable  of  conducting  common  business,  thousand  other  diseases  whlc6  render 
The  fact,  however,  of  his  having  been  personal  attendance  and  application  im- 
insane,  was  admitted  by  the  defendant  possible?  But  whatever  might  be  the 
himself.  The  bill  was  brought  to  put  case  of  an  actual  lunatic,  the  present 
an  end  to  the  partnership.  Ambler  and  case  is  very  different.  Here  the  defend- 
Lloyd,  for  plaintiff,  argued  that  the  lu-  ant  is  recovered,  and  is  capable  and  de- 
nacy  of  one  of  two  copartners  would  de-  birous  again  to  take  upon  himself  the 
termine  their  partnership,  by  analogy  conduct  of  the  business.  Sir  L.  Ken- 
to  other  cases  which  had  been  repeat-  yon.  Master  of  Rolls  :  **  The  point  now 
edly  held  to  determine  partnerships,  as  in  judgment  is,  I  believe,  a  new  point, 
bankruptcy.  That  where  there  is  once  and  it  is  of  ^reat  importance.  If  I 
a  bankruptcy  the  partnership  is  at  an  thought  any  industry  could  give  me  any 
end ;  and  though  after  some  months  light  upon  the  subject,  I  would  let  the 
there  be  a  supersedeas  of  the  oommis-  cause  stand  over  to  inquire  into  it,  but 
sion,  that  will  not  restore  the  partner-  as  I  have  no  reason  to  hope  I  shall  be 
ship.  So  an  execution  by  which  all  the  at>le  to  find  any  thing  upon  the  subject, 
property  of  one  of  the  partners  is  taken  and  as  I  have  not  any  doubt,  I  shall  give 
would  determine  the  partnership ;  and  my  opinion  now,  in  order  that  if  that 
if  loss  of  property  will  put  an  end  to  a  opinion  is  wrong,  it  may  be  the  sooner 
partnership,  a /br^2<7rt,  will  the  loss  of  a  reformed;  if  right,  that  the  question 
man's  senses  oy  which  he  is  rendered  may  be  put  at  rest.  This  I  will  venture 
incapable  of  conducting  business,  and  to  lay  down  as  a  general  rule,  where 
the  more  so  in  the  present  case,  because  there  are  two  partners,  both  of  whom 
the  defendant  was  to  be  the  acting  part-  are  to  contribute  their  skill  and  indns- 
ner,  and  to  transact  the  whole  business,  try  in  carrying  on  the  trade,  the  insanity 
That  it  was  said  in  this  case  that  the  of  one  of  them  by  which  he  is  rendered 
defendant  had  recovered,  but  it  was  incapable  to  contribute  that  skill  and 
more  than  probable  that  he  would  re-  industry  on  his  part,  is  a  good  ground  to 
lapse  into  his  former  insanity,  as  soon  put  an  end  to  the  partnership,  not  by 
as  he  had  the  pressure  of  so  great  a  the  authority  of  either  of  the  partners, 
concern  again  upon  his  mind.  Where  a  but  by  application  to  a  court  of  justice, 
man  has  been  once  out  of  his  mind,  and  this  for  the  sake  of  the  partner  who 
there  must  be  danger  of  his  becoming  so  is  rendered  incapable,  as  well  as  of  the 
again,  especially  when  the  verv  cause  other,  for  it  would  be  a  great  hardship 
of  his  former  insanity  must  still  exist,  upon  a  person  so  disordered,  if  his  prop- 
but  in  this  case.it  was  not  satisfactorily  erty  might  be  continued  in  a  business 
proved  that  he  ever  had  recovered;  the  which  he  could  not  control  or  inspect, 
evidence  was  very  slight,  and  Doctor  and  be  subject  to  the  imprudence  of  an- 
Munro,  under  whose  care  he  had  been,  other,  ff  this  then  toere  tfie  com,  ofoiie 
was  not  examined.  Selwyn  and  Ainge,  of  the  partners  being  insane  at  tlte  prei- 
for  defendant,  insisted  that  no  preoe-  &nt  momenty  1  should  not  /uive  a  particle 
dent  could  be  produced  where  a  court  of  doubt  to  decree  the  dissolution  of  the 
of  equity  had  dissolved  a  partnership  partner^k^,  and  to  make  a  precedent /tor 
on  account  of  the  lunacy  of  one  of  the  I  confess  I  have  not  been  able  to  find 
partners.  If  the  defendant  was  mad  at  any.  It  is  said  that  equity  should  ap- 
the  present  moment,  he  might  be  re-  point  some  person  to  carry  on  the  busi- 
9tored  to  his  senses  in  a  few  weeks,  and  ness  for  the  benefit  of  the  lunatic,  as 
would  then  be  entitled  to  the  benefits  they  would  have  done  for  an  infant,  l>ut 

'  16  Vee.  57. 
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and  the  partnership  is  at  will;  in  others  the  proper  notice  may  be 
inferred  from  the  articles.*  The  assignment  of  one  partnei-'s  rights  in- 
the  profits  to  his  copartner,  is  ipso  facto  a  dissolution,  without  any 

I  say,  God  forbid  I  Mr.  Sayer  would  cer-  more  than  interest  for  bis  money  to  coih- 

taiuly  never  bave  entered  into  tbis  part-  pensate  tbat  risk.    Besides,  I  tbink  tbe 

nersbip  if  be  bad  conceived  tbat  by  so  partnersbip  coald  not  be  determined  by 

doing,  be  sbould  in  any  event  bave  sub-  plaintiff's  will." 
jecteid  bis  business  to  tbe  management 

and  control  of  a  court  of  equity.  Tbe  By  mutual  consent. — A  j>artnenibip 
next  question  is,  bow  far  tbe  present  may  be  dissolved  by  tbe  mutual  con- 
condition  of  tbe  defendant  brings  tbis  sent  of  tbe  parties  before  tbe  term  of 
case  out  of  tbe  general  rule  wbicb  I  its  duration  bas  expired,  but  a  firm 
bave  laid  down!  If  it  was  clearly  es-  limited  as  to  time  cannot  be  dissolved 
tablisbed  before  me,  tbat  Bennet  bad  re-  witbout  tbe  consent  of  all  tbe  parties, 
covered  bis  senses,  and  tbat  tbere  was  Sanderson  v.  Milton  Stage  Co.,  18  Vt. 
no  probability  of  bis  relapi^ing  into  lu  107;  Bisbop  v.  Breekles,  1  Hoff.  Cb. 
nacy,  I  tbink  it  would  be  too  mucb  for  (N.  Y.)  534 ;  Qansevoort  v.  Kennedy, 
me  to  say,  tbat  tbe  partnersbip  sbould  80  Barb.  (N.  T.)  279 ;  Henn  v.  Walsb, 
be  dissolved,  and,  indeed,  if  Bennet  was  2  Edw.  Cb.  (N.  Y.)  129;  Ferrero  v. 
perfectly  recovered,  I  tbink  tlie  partner-  Buhlmeyer,  84  How.  Pr.  (N.  Y.)  88. 
sbip  ought  not  to  be  dissolved.     Hud- 

dleston's  case  was  very  different  from  A  partnership  at  will  may  he  duteolioed 
tbis  ;  tbat  was  only  a  temporary  illness,  at  any  time. — But,  wbere  tbere  i6  no 
It  is  called  in  tlie  report  a  dejection  of  limitation  as  to  time,  eitber  or  any  part- 
mind.  Tbis  was  mucb  more,  it  was  ner  may  put  an  end  thereto  at  any 
confirmed  madness.  Tbe  case  of  Pearce  time.  It  is  a  mere  partnersbip  at  will, 
V.  Cbamberlain  is  an  autbority  for  tbe  and  may  be  ended  at  will,  and  witbout 
plaintiff  witb  regard  to  tbe  evidence  of  assfgning  any  reason  tberefor.  Featber- 
tbe  defendant  recovering;  tbe  case  is  stonliaugb  v.  Fenwick, an<«y  Skinner  v. 
certainly  open  to  all  tbe  observations  Tinker,  84  Barb.  (N.  Y.)  888 ;  Pine  v. 
wbicb  liavebeen  made  on  the  part  of  tbe  Ormsbee,  2  Abb.  Pr.  N.  S.  (N.  Y.)  875 ; 
plaintiff:  I  am  astonisbed  tbat  Dr.  Mill ish  v.  Keen,  7  W.  R.  629;  Peacock 
Mnnrowas  not  examined.  Tlie  evidence  v.  Peacock,  16  Ves.  50 ;  Miles  v.  Tbom- 
tbat  bas  been  given  is  very  loose  and  as,  9  Sim.  606 ;  Carlton  v.  Cummings. 
unsatisfactory.  From  tbis  want  of  evi-  51  Ind.  478 ;  but,  in  contemplation  of 
dence,  I  feel  myself  under  extreme  diffi-  law,  until  tbe  affairs  of  a  partnersbip 
calty  bow  to  applv  tbe  rules  wbicb  I  are  settled  and  its  outstanding  debts  are 
bave  laid  down,  ana  of  wbicb  I  bave  no  discharged,  it  is  treated  as  continuing 
doubt,  to  tbis  particular  case.  In  order,  so  far  as  respects  tbe  winding  up  of  the 
therefore,  to  ascertain  the  fact,  I  find  concern,  ^own  v.  Higginbotbam,  5 
myself  under  tbe  necessity  of  directing  Leigh  (Va.),  588 ;  so,  if  an  immediate 
such  an  inquiry  as,  I  believe,  was  never  dissolution  would  likely  result  in  great 
directed  before.  Let  it  be  entered  to  tbe  damage  to  tbe  firm,  so  as  to  amount 
master  to  inquire  and  state  to  the  court,  to  what  is  termed  irreparable  mischief, 
whether  tbe  defendant  is  in  such  a  state  a  court  of  equity  would  restrain  an  im< 
of  mind  as  to  be  capable  of  carrying  ou  mediate  dissolution,  Cbavany  v.  Van 
tbe  business  in  which  he  is  copartner  Sommer,  1  Penn  St.  512  n. ;  Blissett  v. 
witb  tbe  plaintiff,  according  to  tbe  terms  Daniel,  10  Ha.  498;  notice  of  an  inten- 
of  tbe  articles  of  copartnership.  If  upon  tion  to  dissolve  need  not  be  given.  In 
tbis  inquiry  it  sbould  appear  probable  such  a  case,  it  may  be  put  an  end  to  in- 
tbat  tbe  defendant  may  relapse  to-mor-  stanter.  Thus  in  Master  v.  Kirton,  8 
row,  I  ought  to  put  an  end  to  the  part-  Vesey,  74,  a  bill  was  brought  for  a  dis- 
nership,  and  iiot  suffer  tbe  plaintiff's  solution  of  a  partnership,  and  an  ac- 
property  to  be  made  wild  waste  of  by  count  and  restraint  from  using  tbe  part- 
the  defendant.  However,  if  tbat  sbould  nersbip  name,  tbe  defendant  demurred 
be  tbe  fact,  1  tJiifik  the  dissolution  of  the  on  tbe  ground  tbat  tbe  partnersbip  ex- 
partnersJtip  ought  not  to  haw  a  retro-  isting  only  by  tbe  fact  of  their  acting  to- 
spect,  he  cause  BennetVs  part  of  the  stock  getber,  tbe  prayer  tbat  the  court  might 
has  run  a  risk,  and  be  ought   to  have  do  what  they  have  tbe  right  to  do  for 

1  Wheeler  v.  Van  Woert,2Jur.  252. 
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express  notice  or  agreement  to  dissolye  the  partnership;  for  since  the 
partnership,  as  between'  the  parties^  results  from  the  agreement  to 
share  in  profits,  it  ceases  as  soon  as  such  right  is  determined.'    Again, 

themselves  was  nagatory.  The  Lord  anj  agreement  for  oontinaanoe,  it  may 
Chancellor  overruled  the  demurrer,  say.  be  dissolved  at  any  time,  subject  to  the 
ing,  that  here  is  an  account  to  be  taken  proper  accounts."  An  issue  was  di- 
and  the  defendant  to  be  restrained.  In  rected  to  try  the  fact  of  partnership. 
Tattersall  v.  Groote,  2  Bos.  and  Pull.  The  verdict  eetabUshed  that  the  plain- 
131,  Lord  Eldon,  Ch.  J.  (after  stating  tiff  was  a  partner.  The  motion  was  re- 
the  case) :  These  articles  purport  to  be  newed,  the  defendant  having  declared, 
an  agreement  between  two  gentlemen  that  the  said  partnership  is  and  shall  be 
conversant  in  the  different  branches  of  ^  dissolved  upon  this  day."  Sir  Samuel 
the  medical  profession ;  and  one  of  them  Bomilly  and  Mr.  Leach,  in  support  of 
has  thereby  decided  for  himself,  that  it  the  motion.  Reasonable  notice  must  be 
was  worth  his  while  to  give  4S/^.  to  the  given  to  dissolve  a  partnership  subsist- 
other  on  the  establishment  of  a  joint  ing  for  an  indefinite  period ;  what  no- 
concern.  It  was  competent  to  him  tice,  must  depend  upon  circumstances ; 
to  decide  on  the  prudence  of  such  a  particularly  the  nature  of  the  business, 
measure,  taking  into  consideration  the  Consider  the  inconvenience  that  may  be 
probability  of  the  connection  being  of  the  consequence  of  such  a  notification, 
long  continuance  or  not.  It  is  very  evi-  that  the  concern  is  from  that  instant  at 
dent  from  the  covenant  which  provides  an  end;  having  nothing  in  the  nature  of 
that  the  practice  of  midwifery  shall  be-  notice,  which  is  necessary  for  winding 
long  wholly  to  Mr.  Tattersall,  after  the  up  the  concern.  Mr.  Hart ,  and  Mr 
dissolution  of  the  partnership,  that  he  Heald,  for  the  defendant.  These  par- 
might  derive  a  sufficient  inducement  ties  to  this  voluntary  engagement,  not 
for  entering  into  it  from  the  hope  of  be-  having  fixed  any  limitation  of  the  period 
ing  soon  able  to  establish  his  chanuster  of  its  duration,  are  not  bound  beyond 
in  that  branch,  and  then  to  dissolve  the  the  respective  will  of  each.  The  con- 
partnership  and  Bet  up  for  himself.  He  nection  must  be  dissolved  at  the  instant 
declined  entering  into  articles  for  a  def-  that  either  thinks  fit  so  to  declare.  The 
inite  period  of  time.  In  £x  parte  Nokes,  law  of  this  country  does  not  raise  the 
6  June,  1801,  Cooke's  MS.,  the  Lord  obligation  of  reasonable  notice  without 
Chancellor  said :  "  A  partner  not  for  a  defining  in  some  way  what  it  shall  be. 
term  has  certainly  a  right  to  say,  I  in-  They  had  the  power  of  obviating  the 
Stan tly  dissolve  the  partnership.  Where  inconvenience  by  express  stipulation 
there  is  no  express  agreement  subsist-  either  for  continuance  or  notice ;  not 
ing  between  the  partners,  a  dissolution  taking  that  course,  the  conclusion  is, 
may,  therefore,  l>e  brought  about  by  any  that  they  Intended  the  choice  of  the  de- 
one  of  them  without  the  decree  of  a  termination,  as  of  the  commencement, 
court  of  equity."  In  Crawshay  v.  Col-  of  their  connection  to  be  mutual.  Sir 
lins.  15  Vesey,  218,  the  Lord  Chancellor  Samuel  Romilly,  in  reply.  The  uncer- 
says :  "  In  the  instance  of  a  partner-  tainty  of  reasonable  notice  is  no  objec- 
ship,  without  articles,  the  respective  tion;  and  the  mercantile  law  affords 
proportions  of  capital  contributed  by  several  instances,  as,  what  shall  be 
the  partners,  and  the  trade  bein^  carried  reasonable  notice  to  dischar^  an  indora- 
on  either  for  a  certain  period,  or  the  er;  what  the  reasonable  time  for  pre- 
oonnection  dissolvable  at  pleasure,  the  senting  a  bilL  So  what  can  be  more 
time  being  expired,  or,  in  the  other  uncertain  than  the  right  of  the  lord  of 
'  case,  notice  to  determine  being  given,  a  manor  to  a  reasonable  fine  f  The 
the  firm  is  dissolved.'*  In  Peacock  v.  notice  is  capable  of  being  reduced  to 
Peacock,  10  '^es.  49,  there  was  a  mo-  certainty  by  the  custom  of  the  particu- 
tion  to  restrain  the  defendant  from  re-  lar  trade,  which  governs  the  contract 
ceivin«^  partnership  debts,  etc.  The  entered  into.  The  Lord  Chancellor  said: 
Lord  Chancellor  said :  "  Under  the  cir-  "  I  have  always  taken  the  rule  to  be, 
cumstances  of  this  case  it  is  clear,  that  that  in  the  case  of  a  partnership,  not 
this  court  cannot  prevent  the  defendant  existing  as  to  its  duration  by  contract 
from  forthwith  dissolving  this  partner-  between  the  parties,  either  party  has 
ship.     As  it  is  a  partnership  without  the  power  of  determining  it  when  he 

*  Per  Denman,  C.  J.,  Heath  v.  Sansom,  4  B.  &  Ad.  175. 
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the  partnership  will  be  dissolved  by  the  bankruptcy  of  any  of  the 
partnei-s.  In  the  words  of  Lord  Mansfield,  '^  an  act  of  bankruptcy  by 
one  partner  is  a  dissolution  of  the  partnership  by  virtue  of  the  rela- 

may  tbink  proper,  subject  to  a  qualifl-  A  pa^tnerMp  for  a  dsfinite  term  can 
cation  that  1  shall  mention.  Tbere  is,  onlyoe  duiohed  for  cause, — It  is  said 
it  is  true,  inconvenience  in  tbis;  but  by  the  courts  in  some  cases,  tbat  a 
mrbat  would  be  more  convenient  ?  In  member  of  a  firm  for  a  certain  defi- 
tbe  case  of  a  partnership  expiring  by  nite  period,  may  withdraw  therefrom 
effluxion  of  time,  the  parties  may  by  at  any  time  by  proclaiming  bis  pur- 
previous  arrangement  provide  against  pose  to  do  so,  and  that  the  only  conse- 
the  consequences ;  but  where  the  part-  quenoe  is  that  he  thereby  subjects 
nership  is  to  endure  so  long  as  both  liimself  to  a  claim  for  damages  by  his 
partners  shall  live,  all  the  inconvenience  copartners  for  a  breach  of  contract, 
from  a  sudden  determination  occurs  in  Skinner  v.  Dayton,  17  Johns.  (N.  Y.) 
that  instance  as  much  as  in  the  other  688  ;  Slaughter  v.  Uuling,  4  Dana  (Ky.), 
case.  I  have  therefore  always  under-  428 ;  Buford  v.  McNeely,  2  Dev.  Eq. 
stood  the  rule  to  be,  that  in  tlie  absence  (N.  G.)  481 ;  Bishop  v.  Breckles,  1  Hoff. 
of  express  contract  the  partnership  may  Ch.  (N.  Y.)  531;  Harquand  v.  N.  Y. 
be  determined  when  either  party  thinks  Mfg  Co.,  17  Johns.  (N.  Y.)  625 ;  Mun- 
proper,"  and  it  was  so  decreed.  See  roe  v.  Connor,  15  Me.  180 ;  Oipe  Sable 
Featherstonhaugh  V.  Fenwick,  17  Vescy,  Co.  Case,  3  Bland,  674.  But  this 
398.  is  hardly  believed  to  be  sound    law, 

and  the  true  doctrine  seems  to  be  that, 

Intention  to  dissolve  must  be  eommuni-  when  a  person  has  entered  into  a  con- 
eated  to  other  parties, — But,  although  tract  of  partnership  for  a  certain  defi- 
the  partnership  may  be  put  an  end  to  nite  period,  he  cannot,  of  his  own  mo* 
instanter  at  the  will  of  any  partner,  tion,  put  an  end  thereto,  and,  if  no  in- 
yet,  he  must  communicate  his  intention  termediate  legal  or  accidental  cause, 
to  the  other  partners  in  such  a  man-  suchashavepreviously  been  named,  in- 
ner as  to  have  no  doubt  of  his  inten-  tervenes,  nothing  short  of  the  effluxion 
tion.  Wheeler  v.  Van  Wart,  9  Sim.  of  time,  the  consent  of  otf  the  partners, 
193 ;  Van  Sandau  v.  Moore,  1  Russ.  or  a  decree  of  a  court  of  equity  predi- 
468.  A  mere  notice  of  an  intention  cated  upon  a  valid  cause,  will  relieve 
to  withdraw  at  some  future  time,  or  him  from  his  contract.  Van  Tagen  v. 
a  proposal  to  withdraw,  which  is  not  Roberts,  4  Leg.  Op.  610 ;  Peacock  v. 
accepted,  does  not  amount  to  a  dissolu-  Peacock,  16  Ves.  56  ;  Warner  v.  Cun- 
tion.    Hall  v.  Hall,  13  Beav.  414.  ningham,    3    Dow.    76 ;     Hartman    v. 

Waehr,  13    N.  J.    383 ;    Crawshay  V. 

Single  transactions ;  dissolution  by  de-  Maule,  1  Swanst.  495.    In  Pierpoint  v. 

eree, — Where  the  partnership  only  re-  Graham,  4    Wash.  C.  C.  (U.   S.)  334, 

lates  to  a  single  transaction,  it  is  ipso  Washington,  J.,  said :   "  It  is  perfectly 

facto  dissolved  when  such  transaction  is  clear  that  one  partner  cannot,  by  with- 

ended.      Petrikin    v.    Collier,    1   Barr.  drawing  himself  from  the  association 

(Penn.)  347;  Hartman  v.  Walker,  13  N.  before  the  stipulation  between  thepart- 

J.888.   But  where  a  general  partnership  ners  for  its  continuance,  either  dissolve 

is  formed,  either  for  a  definite  or  an  in-  the  partnership    or   extricate  himself 

definite  period,  the  causes  that  may  op-  from  the  responsibilities  of  a  partner, 

erate   its  termination  are  various,  and  either  in  regard  to  his    associates  or 

hardly  susceptible  of  enumeintion.  But  third    persons ;    and   if   this   be   so,  it 

those  operating  to  efiect  a  dissolution  would  seem  that  he  cannot  produce  the 

ipso  facto,  and  without  a  decree  of  a  same  consequences  by  any  voluntary 

court  of  equity,  are  comparatively  few.  act  of  his  own.    This  is  not  like  those 

Prominent  among  them,  and  embracing  cases  where,  by  the  act  of  Qod,  or  by 

pretty  much   the  entire    list  of   them,  the  operation  of  law,  the  partnership  is 

are  the   death  or   bankrupt^r   of   one  dissolved,   as  by  the  death    or    bank- 

or  all   the    partners,  the  effluxion    of  ruptcy  of  a  partner."    See,  also,  Story 

time,  the  sale  of  the  entire  interest  of  a  on  Partnersnip,  §  275. 
partner  in  the  partnership  stock,  or  its 

sale  upon  legal  process,  the  introduction  Duration  of  partnership  may  be  im- 
of  a  stranger  into  the  firm,  or  the  abso-  plied  in  certain  cases. — In  Gow  on  Part- 
lute  withdrawal  of  a  member  therefrom,  nership,   378,    the    author    says :  "  In 
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tion  in  the  statates,  which  avoids  all  the  acts  of  a  bankrupt  from  the 

day  of  his  bankruptcy^  and,  from  the  necessity  of  the  thing,  all  his 
property  being  vested  in  the  assignees,  who  cannot  carry  on  a  trade."* 

the  absence  of  an  express,  there  may  ther  does  the  fact  that  a  partnership  for 

be  an   implied,  contract  as  to  the  time  a  definite  term  has  previously  existed 

for  which  a  partnership  shall  endure,  between  the  parties,  is  continued  by  the 

Crawshaj    v.  Maule,    1   Swanst.  508;  parties  after  its  expiration,  no  time  for 

and  where  that  u  the  ease,  ifu  partner-  its  duration  being  agreed  upon,  furnish 

ehiip  cannot  be  dettroyed  by  the  -act  of  any  ground  for  an  inference  that  it  was 

the   party   until  the   ecmtempkUed  pe-  to  continue  for  the  same  period  as  the 

riod    arrivee"     Upon  the   point  sug-  previous  partnership   continued.  Booth 

gested  by  Mr.  Qow,  that  a  term  mifht  v.  Parks,  1  Moll.  405  ;  Featherstonaugh 

be  implied,  the  case  of  Wheeler  v.  Van  v.  Fenwick,  17  Ves.  307 ;  even  though  a 

Wert,  2  Jurist,  352,  is  in  point.    In  that  lease  has  been  taken  for  a  fixed  term, 
case,  a  company,  the  duration  of  which 

was  not  expressly  fixed,  waf  held  to  be  Rule  in  Featheretonaugh  v.  Fenwick, 
intended  to  continue,  at  least  until  after  — In  Featherstonaugh  v.  Fenwick,  ante, 
a  day  fixed  in  its  articles  of  se'ttlement  this  question  was  ably  discussed  by  the 
for  a  general  meeting.  In  another  Eng-  Master  of  the  Rolls.  He  said : 
lish  case,  Reade  v.  Bentley,  4  K.  &  J.  '*  The  first  question  in  this  case  is 
C56,  it  was  held  that  an  agreement  be-  whether  the  partnership  was  dissolved 
tweeu  a  publisher  and  an  author  on  the  22d  of  November,  1804.  The 
amounted  to  an  agreement  for  a  joint  plaintiff  contends,  that  the  defendants 
adventure  so  long  as  might  be  necessary  Lad  no  right  to  put  an  end  to  the  part- 
to  dispose  of  a  complete  edition,  and  nership  at  that  period ;  and  that  is  con- 
that  every  new  edition  prolonged  the  tended  on  several  grounds:  first,  that 
partnership  until  that  edition  should  be  as  by  tlie  articles  which  formerly  ex- 
sold,  but  that,  when  an  edition  was  ex-  isted,  but  had  expired,  twelve  months' 
hausted,  either  party  was  at  liberty  to  notice  was  necessary  to  enable  a  part- 
discontinue  it.  Bee,  also,  Crawshay  v.  ner  to  withdraw,  the  same  notice  was 
Maule,  ante.  But  the  circumstances  and  necessary  for  withdrawing  from  the 
the  nature  of  the  business  must  be  such  partnership,  which  continued  without 
as  to  leave  no  doubt  as  to  the  intention  articles.  1  do  not  agree  to  that  propo- 
of  the  parties  in  that  respect.  Indeed  sition.  The  latter  partnership  was  for 
it  may  be  said  that  the  circumstances  an  indefinite  period  ;  and  therefore 
must  be  such  that  it  follows  as  a  nee-  might  be  dissolved  at  the  will  of  the 
essary  inference  both  of  law  and  fact,  parties  ;  subject  to  the  question,  after- 
But  where  no  definite  term  is  fixed,  it  is  ward  made,  by  what  notice  that  will 
a  partnership  at  will,  and  may  be  put  must  be  declared, 
an  end  to  imtanter  by  either  party.  Another  ground,  on  which  the  plain- 
Skinner  V.  Tinker.  84  Barb.  (N.  Y.)  888 ;  tiff  contends  against  the  dissolution  on 
Marshall  v.  Marshall,  8  Ross'  L.  C.  611 ;  the  22d  of  November,  is,  that  the  lease 
Stevens  v.  Yeatman,  19  Md.  480 ;  Pea-  of  the  premises  in  London,  used  in  car- 
cock  V.  Peacock,  16  Ves.  50;  Pine  v.  ryine  on  the  concern,  was  then  unex- 
Ormsbee,  2  Abb.  (N.  S.,  N.  Y.)  875.  pired.  That  does  not  oppose  any  ob- 
And  the  fact  that  goods  have  been  stacle  to  the  dissolution ;  as  it  is  not  a 
bought,  or  debts  created,  which  have  necessary  consequence  that  partners, 
been  charged  to  the  assets  of  the  firm,  taking  premises  for  the  use  of  their 
does  not  warrant  an  inference  that  the  trade  for  a  definite  period,  contract  a 
firm  shall  continue  until  the  goods  are  partnership  for  the  same  period.  If  any 
sold  or  the  debts  paid.  King  y.  Accu-  part  of  the  term  is  unexpired  at  the  end 
mulative  Ass.  Co.,  8  C.  B.  (N.  8.)  151.  of  the  partnership,  that  is  partnership 
Nor  does  the  fact  that  a  lease  has  been  property  ;  and  is  to  be  distributed  as 
taken  for  a  definite  term  warrant  an  in-  such ;  but  I  do  not  apprehend  that  they 
ference  that  the  partnership  should  en-  are  bound  to  continue  the  partnership 
dure  during    the    term    fixed   therein,  on  that  account. 

Featherstonaugh  v.   Fenwick,   17  Ves.  A   thira  ground  is  that  there  were 

807;    Alcock  v.  Taylor,  Tamlyn,  506;  several  contracts,  subsisting  with  their 

Jeffi-eys  v.  Smith,  1  Jac.  &  W.  801.  Nei-  workmen,  which    had  a    considerable 

1  Fox  v.  Hanbury,  Cowp.  445. 
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An  act  of  bankruptcy,  however,  does  not  dissolve  the  partnership 
ifislanier.  It  must  be  followed  by  a  fiat  and  adjudication.  '^  The 
adjudicatio7i  that  he  is  a  bankrupt/'  said  Lord  Loughborough,  "  is  what 

period  of  time  to  ran.  That  arguiieiit  taios  what  shaU  be  the  consequence  of 
goes  considerably  too  far.  It  would  go  dissolution,  viz. :  that  the  whole  of  the 
to  this  extent,  that  a  partnership  could  joint  property  must  be  sold  off,  and  the 
not  be  dissolved  until  all  tlieir  contracts  whole  concern  wound  up.  No  partner, 
were  completely  ended  and  wound  up;  therefore,  can  derive  a  particular  ad  van- 
and  that  can  hardly  be  the  case  at  any  tage  by  choosing  an  unseasonable  mo- 
period,  as  persons  are  entering  into  ment  for  dissolution,  as  upon  the  prin- 
contracts  from  day  to  day  which  cannot  ciples  established  inCrawshay  v.  Collins, 
aU  expire  at  the  same  period.  It  would  and  the  authorities  there  referred  to,  he 
on  that  ground  be  hardly  possible  to  dis-  must  suffer  in  proportion  to  the  extent 
solve  any  partnership,  as  there  must  of  his  interest  in  the  trade.  I  hold, 
always  be  contracts  depending.  I  do  not  therefore,  that  the  dissolution  of  this 
conceive,  therefore,  that  the  existence  partnership  took  place  on  the  22d  of  No- 
of    engagements    with  third    persons,  vember. 

either  for  goods  to  be  worked  up,  or  en-  The  next  consideration  is,  whether  the 
gagements  with  their  workmen,  which  terms  upon  which  the  defendants  pro- 
had  not  come  to  a  conclusion,  can  form  posed  to  adjust  the  partnership  concern, 
an  objection  to  the  dissolution.      The  were  those  to  which  the  plaintiff  was 
partners  cannot,  it  is  true,  by  a  dissolu-  bound  to  accede.    The  proposition  was, 
tion  relieve   themselves  from  the  per-  tbat  a   value    should     be    set  on  the 
formance   of   any  engagements  which  partnership  stock ;  and  that  tliey  should 
they  may  have  contracted  with  third  take  his  proportion  of  it  at  that  valua- 
persons,  but,  as  among  themselves,  the  tion ;  or  that  he  should  take  away  his 
existence  of  such  engagements  cannot  share  of  the  property  from  the  premises, 
prevent  a  dissolution  either  by  mutual  My  opinion  is  clearly  that  these  are  not 
consent,  or  bv  notice.  terms  to  which  he  was  bound  to  accede. 
The  question    then  is  what  sort  pf  Tliey  had  no  more  right  to  turn  him  out 
notice  ought  to  be  given  for  this  pur-  'than  he  had  to  turn  them  out  upon 
pose  ?    Until  a  very  recent  period  it  had  those    terms.    Their  rights  were  pre» 
been,  I  believe,  anderstood,  that  a  rea-  cisely  equal ;  to  have  the  whole  concern 
Bonable  notice  should   be  given ;    but  wound  up  by  a  sale,  and  a  division  of 
upon  the  qaestion,  what  is  reasonable  the  produce.    As,  therefore,  they  never 
notice,  mudi  difference  of  opinion  may  proposed  to  him  any  terms  which  ho 
prevaU.    On   the  one  hand,  it  may.  be  was  bound  to  accept,  the  consequence 
extremely  disadvantageous  to  parties  to  is  that,  continuing  to  trade  with'  his 
saj  that  a  partnership  shall  be  dissolved  stock,  and  at  his  nsk,  they  come  under 
on  a  given  day  ;  on  the  other,  it  must  a  liability  for  whatever  profits  might  be 
be   extremely  difficult    for  a  court  of  produced  by  that  stock.     In  the  case  of 
equity,  by  a  general  rule,  to  ascertain  Crawshay  v.  Collins  there  was  no  cir- 
what  is    reasonable    notice  ;    and  the  cumstance,  except  merely  that  there  had 
question,  whether  the  particular  notice  beei^  no  adjustment  of  accounts  with 
was  reasonable  or  convenient,  would  be  the  assignees  of  the  bankrupt.     Here 
the    subject    of    discussion  in    almost  the  defendants  proposed  adjusting  the 
erery  instance  of  the  dissolution  of  a  accounts  on  certain  terms;  but  terms 
partnership.   Considerations  of  that  sort,  which  the  other  party  was  not  bound  to 
1  believe,  have  led  to  a  different  rule ;  accept.*    Though  he,  thinking  they  had 
that  in  the  case  of  a  partnership  such  as  no  right  tx>  dissolve  the  partnership, 
this,  flobsisting  without  articles,  and  for  might  not  have  gone  into  any  detail  of 
an  indefinite  period,  any  partner  may  the  principles,  on  which  the  dissolution 
say,  **  It  is  my  pleasure  on   this  day  to  should  take  place,  yet  I  conceive  it  to 
dissolTe  the  partnership ; "  but,  consid-  have  been  their  duty  in  the  first  place 
ering  tlie  principles  on  which  the  disso-  to  put  themselves  right  by  offering  to 
lution  mast  take  place,  a  partner  can  him  those  terms,  upon  which  the  law 
very  seldom,  if  ever,  have  an  interest  to  gave  him  a  right  to  insist ;  and,  not  hav- 
give  notice  of  dissolution  at  a  period  dis-  ing  done  so,  but  continuing  to  trade 
advantageous  to  the  general  interests  of  with  his  stock  under  the  liability  to  an- 
the  concern ;  as  where  the  articles  do  swer  for  the  profits,  the  same  inquiry 
not  prescribe  the  terms  the  laW  ascer-  should  be  directed  as  in  Crawshay  v. 
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severs  the  partnership."  *  Formerly,  it  was  necessary,  in  order  to  di- 
vest completely,  that  the  commissioners  shoald  make  an  assignment 
of  the  bankrupt's  effects  ;  and  such  assignment  related  to  the  com- 

Collins,  to  ascertain  what  that  stock  was  noHhad  the  plaintiff  notice  of  any  Inten- 
at  the  period  of  the  dissolntion,  on  the  tion  of  renewing  the  lease.  It  is  not 
d2d  of  r^ovemher ;  what  use  was  after-  true,  as  has  been  represented,  that  the 
ward  made  of  it ;  and  what  profits  were  impediment  to  a  renewal  of  the  partner- 
produced  by  the  trade.  ship  arose  solely  from  the  indisposition 

There  is  still  remaining  what  I  con-  of  Mr.  Wilkinson  to  any  connection  with 

slder  a  separate  question :  whether  the  the  plaintiff;  as,  before  any  objection 

renewed  lease  formed  any  part  of  the  had   been  made  on  that,  or  any  other 

partnership  property  at  the  time  of  the  ground,  the  defendant  goes  with  the  in- 

dissolution.    That  is  the  only  view  I  tention,  and  for  the  direct  purpose,  of 

take  of  this  question.    Sir  Samuel  Ro-  obtaining  a  renewal  for  himself  and  his 

milly  seemed  to  think  that,  if  it  formed  son  exclusively.     He  makes  the  appli- 

part  of  tlie  partnership  property,  the  cation  to  Murray,  who  says  the  proposal 

consequence  would  be  that  the  partner-  was  for  a  renewal  for  the  benefit  of  the 

ship  was  not  dissolved.    For  the  reason  defendant,    expressly    excluding    the 

I  have  already  given  I  think  that  conse-  plaintiff,  with  whom  it  was  represented 

quence  would  not  follow ;  but,  suppos-  that  George  Fen  wick  was  determined  to 

ing  the  lease  to  have  been  renewed  on  have  no  further  connection   in  trade ; 

the  22d  of  November,  and  that  the  de-  and  though  it  may  be  true  that  Wilkin- 

fendants  are  to  be' considered  as  trading  son  afterward  said  he  would  not  have 

for  the  plaintiff  under  that  renewal,  the  granted  a  lease  to  the  defendants  jointly 

consequence  is  that  the  renewed  lease  with  the  plaintiff,  that  declaration  liad 

was  partnership  property  from  the  22d  become  quite  unnecessary  by  the  reeo- 

of  November.     It  is  clear  that  one  part-  lution,  previously  expressed  by  the  de* 

ner  cannot  treat  privately,  and  behind  fendant,  not  to  take  a  lease  jointly  with 

the  backs  of  his  copartners,  for  a  lease  him. 

of  the  premises  wnere  the  joint  trade  This  clandestine  conduct  was  very  un- 
is  carried  on,  for  his  own  individual'  fair  toward  the  plaintiff.  The  defend- 
benefit.  If  he  does  so  treat,  and  obtains  ants  had  not  intimated  to  him  that  they 
a  lease  in  his  own  name,  it  is  a  trust  for  would  not  have  any  further  connection 
the  partnership ;  and  this  renewal  must  with  him ;  and  that  they  intended  to  ap- 
be  held  to  have  been  so  obtained.  Ck>n-  ply  for  a  lease  on  their  own  account, 
sider  what  an  unreasonable  advantage  They  ought  first  to  have  given  him  no- 
one  partner  would,  upon  a  different  tice  ;  and  to  have  placed  him  on  equal 
principle,  obtain  over  the  rest.  In  this  terms  with  them ;  and  then,  if  Mr.  Wil- 
respect  there  can  be  no  distinction,  kinson  had  thoueht  proper  to  give  them 
whether  the  partnerahip  is  for  a  defi-  the  preference,  the  case  might  admit  of 
uite,  or  indefinite,  period.  If  one  part-  a  different  consideration.  Instead  of 
ner  might  so  act  in  the  latter  case,  he  that  they  clandestinely  obtained  an  ad- 
might  equally  in  the  former.  Suppos-  vantage,  which  would  enable  them  to 
ing  the  lease  and  the  partnership  to  -dissolve  the  partnership  on  terms  very 
have  different  terms  of  duration,  he  unfavorable  to  the  plaintiff;  and  they 
might,  havinff  clandestinely  obtained  a  evidently  had  that  object  in  view.  If 
renewal  of  the  lease,  say  to  the  other  they  can  hold  this  lease,  and  the  part- 
partners,  "  The  premises,  on  which  we  nerahip  stock  is  not  brought  to  sale,  they 
carried  on  our  txude,  have  become  mine  are  by  no  means  on  equal  terms.  The 
exclusively ;  and  I  am  entitled  to  de-  stock  cannot  be  of  equal  value  to  the 
mand  from  you  whatever  terms  I  think  plaintiff,  who  was  to  carry  it  away  and 
fit,  as  the  condition  for  permitting  you  seek  some  place  in  which  to  put  it,  as  to 
to  carry  on  that  trade  here."  the  defendants,  who  were  to  continue 

Is  it  possible  to  permit  one  partner  to  it  in  the  place   where  the  trade  was  al- 

take  such  an  advantage  ?    When  the  ready  established ;  and  if  the  stock  was 

application  was  made  for  a  renewal,  no  sold,  the  same  circumstance  would  give 

notice  of  dissolution  had  been  given,  them  an  advantage  over  other  bidders. 

1  Ex  parte  Smith,  5  Yes.  295  ;  Taloott  v.  Dudley,  6  III.  485 ;  Stauffer  v.  Coleman, 
1  Yeates  (Penn.),  399 ;  Barstow  v.  Adams,  2  Day  (Conn.),  70;  Cohen  v.  Qibbe,  1 
Hill  (8.  C),  206. 
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mission  of  the  firsfc  acfc  of  bankruptcy  ;^  bat  under  the  1  &  2  WilL4, 
c.  56,  s.  25,  this  proceeding  is  no  longer  necessary. 

Antgnment'by  one  paitaer  or  the  finn. 

Sec.  102.  An  assignment  under  the  Insolvent  Act,  or  a  sale  of  the 

In  effect  they  would  have  secured  the  property  at  the  time  of  the  disBolution. 
good  wiU  of  the  trade  to  themBelves  in  The  effect  will  not  be  to  consider  it  as 
exclusion  of  their  partner.  Then  does  partnership  stock,  so  as  to  entitle  the 
the  circumstance,  that  Wilkinson  was  plaintiff  to  all  the  profits,  that  might  be 
nnwilUng  to  admit  the  plaintiff  into  the  made  during  the  continuance  of  the 
agreement  for  a  renewal,  make  any  dif-  lease,  as  it  is  not  stock  employed  and 
ferencef  I  think  it  does  not ;  as  it  is  producing  profit,  in  the  same  sense  as 
no  injury  whatsoever  to  him,  or  any  the  other  stock ;  if  he  is  entitled  to  an 
other  of  the  trustees  of  Mr.  Lambton,  allowance  in  respect  of  his  share  of 
to  declare  the  defendants  trustees  of  this  these  premises,  it  does  not  follow  that  I 
property  for  the  plaintiff.  There  may  should  hold  him  entitled  to  a  share 
be  cases,  where  the  interest,  which  a  of  all  the  concerns  carried  on  there.  I 
third  party  may  have  against  the  spe-  consider  him  as  having  an  interest  in 
cific  performance  of  an  agreement,  would  the  premises  in  which  the  trade  was 
preclude  the  execution  of  it,  as  between  carried  on,  to  this  extent  only,  that  in 
eethd  que  trust  and  trustee  ;  as  in  a  case  taking  an  account  of  the  value  of  the 
before  Lord  Redesdale  an  insolvent  partnership  stock,  as  it  existed  on  the 
tenant  made  over  his  lease  to  another  22nd  of  November,  this  lease  is  to  be 
person,  who  treated  with  the  landlord  included  in  the  estimate  of  value  as  part 
for  a  renewal,  to  himself  ostensibly,  but  of  the  joint  prop  erty."  An  account  was 
under  a  secret  agreement  in  trust  for  the  accordingly  directed  of  the  partnership 
original  tenant.  Lord  Redesdale  held,  property  upon  the  22d  of  November, 
and  verv  justly,  that  he  would  not  ex-  1804,  the  renewed  lease  to  be  considered 
ecute  that  agreement  as  against  the  as  partnership  property,  and  to  be  sold, 
landlord,  forcing  upon  him  a  tenant,  with  the  same  inquiry  as  in  Crawshay 
whom  he  never  would  have  chosen,  and  v.  Collins,  viz. :  whether  there  were  any, 
unable  to  execute  the  agreement,  into  and  what,  profits  made  since  the  22d  of 
which  the  ostensible  tenant  had  entered;  November,  1804,  by  any  and  what  use 
and  therefore  the  principle  that  a  trus-  or  application  of,  or  by  means  of,  the 
tee  shall  derive  no  benefit  to  himself  stock  in  trade  and  capital  of  the  part- 
from  the  trust  should  fail,  rather  than  nership  business,  as  the  master  finds  the 
be  carried  into  execution  against  a  third  same  to  have  been  constituted,  the  mas- 
party,  not  apprised  of  the  secret  engage-  ter  to  be  at  liberty  to  state  specially  at 
ment,  and  imposed  upon  by  the  default  the  request  of  any  party  any  circum- 
of  him,  who  claimed  as  tne  cestui  que  stances  relative  to  the  stock  and  capital 
trust.  But  Lord  Redesdale  said,  if  the  existing  on  the  22d  of  November,  1804 ; 
farm  had  been  occupied  by  the  trustee,  or  as  to  any  profits  made,  or  alleged  to 
the  court  must  have  held  him  to  be  ao-  have  been  made,  since  such  time  ;  the 
countable  for  the  profits,  that  as  between  master  to  make  a  separate  report  as  to 
them  there  was  no  reason  for  not  carry-  what  the  partnership  property  now  con- 
ing the  trust  into  execution,  the  interest  sists  of,  with  liberty  to  apply  upon  the 
of  the  landlord  was  the  only  impedi-  separate  report,  reserving  further  direc- 
ment.    It  is  not  necessary  here  to  de-  tiona 

termine  whether  I  would,  or  would  not.  In  Crawshay  v.  Maule,  1  Swanst.  600, 
have  decreed  Wilkinson  specifically  to  Lord  Eldon  said,  "  Without  doubt,  in 
perform  the  agreement  for  a  lease,  in  the  absence  of  express,  there  may  be  an 
which  the  plaintiff  was  to  be  one  of  the  implied  contract  as  to  the  duration  of 
tenants;  but  I  have  no  difficulty  in  de-  a  partnership;  but  I  must  contradict  aJl 
claring  that  under  the  circumstances,  in  authority,  if  I  say  that,  whenever  there 
which  this  new  agreement  was  made,  I  is  a  partnership,  the  purchase  of  a  lease- 
can  without  iigury  to  any  third  party  hold  interest  of  a  longer  or  shorter 
decree  that  this  lease  must  be  consid-  duration,  is  a  circumstance  from  whic^ 
ered  aa  taken  for  the  benefit  of  the  part-  it  is  to  be  inferred  that  the  partnership 
nership,  and  was  therefore  partnership  shall  continue  aa  long  aa  the  lease.    On 

1  Ex  parte  Birkett,  2  Rose,  70. 
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partnership  effects  under  a  separate  execation  against  one  partner,  iff 
ipso  facto  a  dissolution  of  the  partnership.'  In  Waters  v,  Taylor,' 
Lord  Eldon,  anxious  to  ascertain  that  a  dissolution  had  taken  plac«. 


that  argument,  the  coort  holding  that  a  operate  as  a  disBolution,  nor  does  it  pre- 

lease  for  seven  jears  is  proof  of  a  part-  elude  such  partner  from  changing  his 

nership  for  seven  years,  and  a  lease  of  intention  before  his  copartners    nave 

fourteen    years,    of  a  partnership  for  assented  to  his  withdrawal.     Sanderson 

fourteen  years,  must  hold  that  if  the  v.  Milton  Sta^e  Co.,  18  Vt.  107;  Smith 

partners  purchase  a  fee  simple,  there  v.  Mulock,  1  Kobt.  (N.  Y.)  569. 
shall  be  a  partnership  forever.    It  has 

been  repeatedly  decided  that  intaresUin       Sale  to  another  partner,  —  It  has  been 

land  purchiued  for  the  purpose  of  ear-  held  that  taking  an  account  of   stock 

rying  on  trade,  are  no  more  than  stock  and  transferring    the  amount  due  to 

in  trade."    See,  also,  Dau^herty  v.  Van  one  partner  to  another  firm  of  which 

Nostrand,  1  Hoffm.  Ch.  (N,  Y.)  68.  he  is   a  member,    does  not    of  itself 

dissolve  the  firm.     Russell  v.  Leland, 

^eci    of    insolvency.  —  Mere    insol-  12  Allen  (Mass.),  849  ;  or  the  absoond- 

vency,  of    itself,    does  not    operate  a  ing  of  one  member,  Arnold  v.  Brown, 

dissolution  of  the  firm,  or  divest  the  24  Pick.    (Mass.)    89.      Contra,    how- 

partners  of  their  rights  in,  or  dominion  ver,  see  Whitman  v.  Leonard,  8  PidL. 

over,   the    partnership    property.      In  (Mass.)  177,  and  the  latter  case  would 

order  to  have  that    effect  there  must  seem  to   express    the  better  doctrine  ; 

be  a  stoppage  of  payment,  an  assign-  but    when    it   is  remembered    that  a 

ment,    or    some    judicial    proceedinffs.  partnership  cannot  be  dissolved  by  one 

Arnold  v.  Brown,  24  Pick.  (Mass.)  89;  partner  except  by  expiration    of    the 

Siegel  V.  Chidsey,  28  Penn.  St.  279.  term,  without  the  consent  of  aU,  it  will 

be  seen  that  great  injustice  might  be 

Assignment  by  the  firm,  or  a  single  done  to  the  members  of  the  firm  by 

partner. — But  a  general  assignment,  ipso  placing  it  in  the  power  of  one  member 

facto,  dissolves  it,  McKelvy's  Appeal,  72  to  withdraw  therefrom,  by  any  act  of 

JPenn.  St.  409,  or  an  assignment  by  any  his  own.    That  such  an  act  would  be  a 

one  of  the  partners.  Power  v.  Kirk,  1  good  ground  for  an  application  by  the 

Pitts.  (Penn.)  610,  but    not,  unless  the  remaining    members    to   dissolve    and 

partnership  affiurs  are  ended.     In  Pleas-  wind  up  the  afiairs  of  the  firm,  there 

ants  V.  Miny,  1  Dall.  (Penn.)  890,  Ship-  can  be  no  doubt ;  but  that  it  dissolves 

pen,  J.,  said,  "  Barely  executing  an  as-  the  firm  ipso  facto  is  not  believed.    Fer- 

signment,    however,  of    the    stock  in  rero  v.  Buhlmeyer,  84  How.  Pr.  (N.  Y.) 

trade,  if  the  joint  transactions  a/re  not  at  88.    The  fact  that  one  partner  has  mort- 

an  end,  will  not  be  an  actual  dissolution  g^aged  his  entire  interest  in  the  property 

of  the  partnership  ;  for  where  there  is  of  the  firm  does  not  operate  a  dissolu- 

no  express  agreement  to  make  that  dis-  tion  thereof.    State  v.  Quick,  10  Iowa, 

solution,  •  the  assignment  can  only  be  451. 
considered  as  circumstantial  evidence  of 

it  which  the  defendant  is  at  liberty  to  Attachment  of  entire  interest  of  one 
repel  by  proof."  A  notice  served  by  partner. — An  attachment  of  the  prop- 
one party  upon  the  others  of  his  inten-  erty  of  one  member  of  the  firm  by  his  co- 
tlon  to  dissolve  his  connection  with  the  partner  has  been  held  to  operate  a  dis- 
firm  before  the  expiration  of  the  part-  solution  of  the  firm  ipso  facto,  although 
nership  by  its  own  limitation,  does  not  this  is  not  the  rule  where  the  attachment 

*  Fox  V.  Hanbury,  supra;  Skip  v.  Harwood,  2Swanst.  686, n. ;  Davis  v.  Grove, 
2  Robt.  (N.  Y.)  186 ;  Bank  v.  Horn,  17  How.  OJ.  S.)  167 ;  Cooper  v.  Henderson  6 
Binn.  (Penn.)  189  ;  Shirley  v.  Lonf,  6  Rand.  (Va.)  785 ;  so  a  voluntary  assign- 
ment dissolves  the  partnership,  Cochran  v.  Perry,  8  W.  &  S.  (Penn.)  262 ;  Mar- 
quand  v.  N.  Y.  Manfg.  Co.,  17  Johns.  (N.  Y.)  525  ;  Buford  v.  Weely.  2  Dev.  Bq. 
(N.  C.)  481 ;  Merrick  v,  Brainaid,  88  Barb.  (N.  Y.)574;  Rogers  v.  Nichols,  20  Tex. 
719  ;  Horton's  Appeal,  18  Penn.  St.  67 ;  Edens  v.  Williams,  86  IlL  252 ;  Goodan  ▼. 
Freeman,  11  111.  14;  but  not,  if  the  assignment  for  any  cause  is  void,  Simmons 
V.  Curtis,  41  Me.  878 ;  or  if  it  is  agreed  between  the  partners  that  it  shall  not 
have  that  effect,  Taft  v.  Buffum,  14  Pick.  TMass.)  822;  Buford  v.  Neely,  anU, 

*  2  Yes.  &  B.  800. 
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in  order  to  aroid  the  necessity  of  decreeing  a  dissolution,  after  allud- 
ing to  the  doctrine  of  a  court  of  law,  that  a  sheriff  can  take  in  exe- 
cution partnership  property,  and  sell  the  interest  of  the  debtor  partner, 

ia  at  the  suit  of  a  stranger.    Foster  v.  shown,  Dickinson    v.  Dickinson,  ante; 

Hall,  4  Hamph.  (Tenn.)  846;   so,  if  one  Tudor  v.  White,  27  Tex.  484;  Speer  v. 

partner  sells  or  assigns  his  entire  inter-  Bishop,  24  Ohio  St.   598 ;   Johnson  y. 

est  in  the  property  of  the  firm,  either  Totten,  8  Cal.  348 ;  Carmichael  ▼.  dreer, 

to  a  stranger  or  a  copartner,  or  if  his  55  Ga.    116 ;    Kenney  t.   Atwater,  77 

entire  interest  therein  is  taken  upon  le-  Penn.  St.  84 ;  ZoUar  v.  Janvrin,  47  N. 

ffal  process,  or  under  any  legal  proceed-  H.  824;  Bank,  etc.,  v.  Mudgett,  44  N. 

inffs,   the   firm    is   thereby    dissolved.  Y.  514 ;  Prentiss  v.  Sinclair,  5  Vt.  149 ; 

SiSoy  Y.  Albrecht,  17  La.  An.  75  ;    Ren-  Bernard  v.  Torrence,  5  G.  &  J.  (Md.) 

ton  T.  Chaplain,  9  N.  J.  £q.  62  ;  Rogers  888  ;  Page  v.  Brant,  18  111.  87 ;  Kirkman 

V.  Nichols,  20  Tex.  719  ;  Marquand  v.  v.  Snodgrass,  8  Head  (Tenn.),  870 ;  Law 

N.   Y.  Mf'g  Ck).,  17  Johns.  (N.  Y.)  525 ;  v.  Penny,  7  La.  An.  856 ;  Hutchins  v. 

Horton's  Appeal,  18  Penn.  St.  67;  Edens  Hudson,  8  Humph.  (Tenn.)  426;  Ennis 

V.  Williams,  86  HI.  252  ;  Cochran  v.  v.  Williams,  80  Qa.  691 ;  White  v.  Mur- 

Perry,  8  W.  &  S.  (Penn.)  262.  phy,  8  Rich.   (S.  C.)  869 ;    Skannel   v. 

Taylor,  12  La.  An.  778 ;  Little  v.  Clarke, 

The  retirement  of  a  partner. — The  re-  36  Penn.  St.  114;  Vernon  v.  Manhattan 

tirement  of  one  member  of  the  firm,  by  Co.,  17  Wend.  (N.  Y.)  524 ;  Williams  v. 

the  consent  of  his  copartners,  operates  Birch,  6  Bosw.  (N.  Y.)  299 ;  Kelley  v. 

a  dissolution  ;  so  does  the  admission  of  Smith,  16    La.  An.  31 ;    Wardwell  v. 

a  new  member.     Potter  v.  Moses,  1  R.  Haight,  2  Barb.  (N.  Y.)  549  ;  SchieflTelin 

I.    480  ;  Mudd   v.  Bart,    84  Mo.  465 ;  v.  Stevens,  1  Wins.  (N.  C.)  No.  1,  106 ; 

Bank  of  Mobile  v.  Andrews,  2  Sneed  Como  v.  Port  Henry  Iron  Co.,  12  Barb. 

(Tenn.),  585;Spaunhorst  y.  Link,46Mo.  CN.  Y.)  27;  Filbretch  v.   Armstrong,  5 

197.  Robt.  (N.  Y.)  889  ;  Martin  v.  Searls,  28 

Conn.  48;  Simonds  ▼.  Strong,  24  Vt. 

Neglect  to  furnish  ehwre  of  capital. —  642,  or  the  firm  will  be  liable  as  to  all 

If,  by  the  terms  of   the    partnership  matters  within  the  usual  course  of  the 

agreement,  each  partner  is  to  furnish  business.    Whitman  ▼.  Leonard,  8  Pick, 

a  certain    amount  of   capital,  a    fail-  (Mass.)  177.    But  it  has  been  held  that 

ure  of   any  members  of  the  firm    to  a  bank,  discounting  notes  in  the  name 

furnish  their  proportion  is  good  ground  of  a  firm,  is  not  a  dealer  so    as  to  be 

for  dissolution.    Tumipseed  y.  Johnson,  entitled  to  notice,  to  exonerate  a  retir- 

9  Ala.  372.    Partnerships  formed  either  ing  partner.    City  Bank  of  Brooklyn  y. 

by  parol  or  by  written  articles  of  agree-  McCnesney,  20    N.   Y.   240.     No  par- 

ment,  may  be  dissoWed  by  parol.    Gard-  ticular    form    of    notice    is    required. 

Iner  y.  Bataille,  5  La.  An.  597 ;  Trues-  Any    notice,    informal    or    otherwise, 

dell  y.  Baker,  2  Rich.  (S.  C.)  851 ;  Wood  which  informs  them  of    the   fact,  al- 

y.  Gault,  2  Md.  Ch.  438.  though  not  giyen  by  a  member  of  the 

firm,  if  it  brings  the  fact  to  the  notice 

Notice  of  dissolution  —  hoio  mtut  be  of  ti  former  creditor  so  as  reasonably 
giwn,  when  not  necessary. —  As  to  per-  to  put  him  upon  inquiry,  is  suffi- 
sons  who  haye  had  no  prior  dealings  cient.  Young  y.  Tibbetts,  fSSb  Wis.  79 ; 
with  the  firm,  public  notice  of  its  Ransom  y.  Layless,  49  Ga.  471  ;  South- 
dissolution,  by  publication  or  other-  wick  y.McGoyem, 28  Iowa,  583;  Mauld- 
wise,  is  sufficient,  Dickinson  y.  Dickin-  ing  y.  Branch  Bank,  2  Ala.  502 ;  Cod- 
son,  25  Gratt.  (Va.)  321 ;  Martin  y.  Wal-  dington  y.  Hunt,  6  HiU  (N.  Y.),  595.  It 
ton,  1  McCord  (S.  C),  16;  Lansing  y.  matters  not  how  the  creditor  learns  of 
Gaines,  2  Johns.  (N  Y.)  3()0 ;  Grayes  y.  the  dissolution.  If  he  has  knowledge 
Merry,  6  Cow.  (N.  Y.)  701 ;  Prentiss  y.  of  it,  he  cannot  hold  the  outgoing  paH- 
Sinclair,  5  Vt.  149  ;  Lucas  y.  Bank  of  ners.  Dayis  y.  Keyes,  88  N.  Y.  94. 
Darien,  2  Stew.  (Ala.)  280;  Shields  y.  The  notice  must  be  such  as  to  indicate 
Tilson,  2  McLean  (U.  S.),  458 ;  Mauldin  who  withdraws  from  the  firm.  America, 
y.  Branch  Bank,  2  Ala.  502;  Watkinson  etc.,  Co.  y.  Wortendyke,  24  N.  Y.  550. 
y.  Bank  of  PennsyWania,  4  Whart.  Where  special  or  priyate  notice  of  the 
(Penn . ),  482,  but,  as  to  those  who  haye  dissolution  of  a  firm  is  relied  upon,  the 
had  prior  dealings  with  it,  actual  notice,  burden  is  upon  the  retiring  partner  to 
or  what  is  equiyalent  thereto,  must  be  establish  sucli  notice,  and  if  the  evi- 
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aakedy  'Ms  not  that  a  dissolution  of  the  partnership?''  It  is  tme, 
that  his  Lordship,  notwithstanding  that  he  asked  the  qnestion,  re- 
sorted  to  a  rale  of  equity  in  order  to  effect  the  dissolution  in  that 
case.  It  cannot,  however,  be  supposed  that  he  had  any  real  doubts  on 
the  subject,  for  the  termination  of  the  partnership  seems  to  be  the 
necessary  consequence  of  the  transfer  of  the  property  to  the  vendee 
of  the  sheriff,  as  tenant  in  common  with  the  solvent  partner.' 

Death  of  partner. 

Sec.  103.  The  death  of  one  of  the  partners  ipso  facto  dissolves  the 
partnership.*  '  So,  a  partnership  may  be  dissolved  by  the  civil  death 
of  a  partner,  as  by  his  outlawry,  or  attainder  for  treason  or  felony. 
The  outlaw  being  dead  in  law,  incapable  of  entering  into  any  con- 
tract, bringing  any  suit,  or  holding  any  property,  it  is  clear  that  a 
partnership  in  which  he  was  engaged  is  ipso  facto  dissolved,  and 

dence  is  confiicting,  and  leavea  a  doubt  knew    that    the    firm    was  dissolved, 

as  to  the  matter,  the  benefit  of  the  doabt  Gaboon  v.  Herbert,  38  Vt.  244,  so  where 

will  be  given  to  the  creditor.    Southern  it  is  shown  that  notice  to  him  was  pub^ 

V.  Grim,    67  III.    10&;    Carmichael  v.  lished  in  a  paper  taken  by  the  creditor, 

Greer,  55  Ga.  116 ;  Kennej  v.  Atwater,  notice  may  be  inferred.     Page  y.  Brant, 

77Penn.St.  84;  Nurcomet  y.  Bretzman,  18  111.  87;  Treadwell  y.  Wells,  4  Cal. 

69  id.   185.      But,  if  the  creditor  has  260. 

notice  of  the  time  when  a  partnership  Gircnmstances  such  as   leave  no  ra- 
expires,  he  cannot  claim  to  hold  all  the  tional  doubt  that  the  creditor  knew  of 
members  of  the  firm  as  such  for  goods  the  dissolution  are  as  satisfactory  as 
soldsubsequently, upon  the ffround that  positive  or    direct  proof    of  the   fact; 
he  had  no  notice  of  the  dissolution.    He  Irby  v.  Vining,  2  McGord   (S.  C),  379 ; 
was  bound  to  make  inquiry,  and   neg-  and  upon  the  whole  evidence,  the  ques- 
lected  to  do  so  at  his  peril,  Schlater  v.  tion  whether  the  creditor  in  fact  had 
Winpenny,  75  Penn.  St.   821 ;    Irby  v.  notice  is  for  the  jury ;    Treadwell   v. 
Vining,  2  McCord  (S.  C,),  379  ;  or  if  he  Wells,  4  Cal.  260 ;  Page  v.  Brant,  18  111. 
knows  that  the  partnership  articles  or  87  ;  but  whether  the  notice  was  reason- 
contract  provides  for  a  dissolution  upon  able  or  not,  the  facts  being  admitted,  is 
a  certain  contingency,  he  is  put  upon  one  of  law  for  the  court.     Mowatt  v. 
inquiry  whether  a  dissolution  for  such  Howland,  3  Day  (Ck)nn.),  353. 
cause  has  transpired.     Smith   v.  Van-  ^  Kent's  Commentaries,  Vol.  3,  p.  59. 
denberg,  46  111.  84.     Notice  to  an  agent  *  Vulliamy    v.    Noble,    3    Mer.   610 ; 
of  the  (ussolution  of  a  firm  is  not  treated  Goodbum  v.  Stevens,  5  Gill  (Md.),  1 ; 
as  notice  to  the  principal  unless  facts  Gratz  v.  Bitrard,  11  S.  &  R.  (Penn.)  41 ; 
are  shown  that  warrant  the  inference  Remick  v.  Emig,  42  111.  343 ;  Jacquin  v. 
that  he  was  authorized  to  represent  the  Buisson^  11  How.  Pr.  (N.  Y.)  385 ;  Bur- 
principal  in  such  matters.     Stewart  v.  well  v.  Manderville,  2  How.  (U.  S.)576; 
Sounebom,  49  Ala.  178.     Notice  in  some  Bank   of    Mobile  v.   Andrews,  2  Sneed 
form  must  be  shown,  but  it  may  be  in-  (Tenn. ),  535 ;    Davis    v.    Christian,  15 
f erred  from  circumstances,  as  that  the  Gratt.  (ya.)ll;  Potter  v.  Moses,  1  R.  I. 
creditor  had  stated   that  the  firm  was  430 ;    Knapp  v.  McBride,  7    Ala.   19 ; 
dissolved,  or  had  acted  upon  that  un-  Mudd    v.   Post.    34    Mo.    465  ;    Schol- 
derstanding.      Thus,  where   the  plain-  field    v.  Eichelberger,  7    Pet.   (U.    S.) 
tiffs,  who  were  lawyers,  drew  a  writ  in  586  ;   Williamson  v.    Wilson,  1  Bland 
favor  of  three  persons  who  were  part-  (Md.),  418 ;  Ames  v.  Downing,  1  Bradf. 
ners,  describing  one  of  them  as  late  (N.  Y.)  321 ;    Powell  v.  North,  3  Ind. 
partner  of  a  certain  firm,  it  was  held  892  :  Piatt  v.  Oliver,  3  McLean  (U.  S.), 
that  this  was  sufficient  proof  that  at  the  27  ;  Connor  v.  Allen,  Harr.  (Mich.)  Ch. 
time   when  the  writ  was  drawn  they  871  ;  Powell  v.  Hopson,  13  La.  An.  626. 


DiSSOLUTIOK  OF.  165 

that  he  is  incapisbble  of  the  functions  of  a  partner  in  trade.  The 
effects  of  his  delinqnenoy  are  extremely  severe  upon  his  copartner^  as 
upon  the  outlawry  or  attainder  of  one  all  the  partnership  effects  be- 
come vested  in  the  crown.  The  share  of  the  partner  outlawed  or 
attainted  is  in  the  first  place  forfeited  to  the  crown,  whereby,  if  the 
king  were  capable  of  being  so,  he  would  become  joint  tenant  or  ten- 
int  in  common  of  the  partnership  effects  with  the  other  partners ; 
but  as  this  would  be  inconsistent  with  the  dignity  of  the  monarch, 
he  is  strictly  entitled  to  the  whole.  But  this  right  of  the  crown  is 
seldom  enforced  either  against  creditors  or  deserving  partners/  It 
has  been  held  that  the  marriage  of  a  feerm  sole  partner  is  a  dissolution 
of  the  partnership  at  will ;  *  for,  otherwise,  by  her  marriage  she  would 
introduce  a  stranger  into  the  partnership,  which  might  be  adverse  to 
the  interests  of  the  other  partner. 

Retirement  of  one  partner  diasolves  the  firm. 

Sec.  104.  We  have  spoken  of  the  acts  of  a  single  partner  as  the 
cause  of  the  dissolution  of  the  whole  society,  and  not  merely  of  the  ces- 
sation of  that  particular  partner's  interest.  This  seems  to  be  the 
correct  principle  in  cases  where  those  events  are  not  expressly  pro- 
vided for.  The  words  of  the  Institute  are,  cum  aliquis  renunciaverit 
societaiiy  solvitur  societas.  Lord  Eldon  likewise  has  assumed  the  ex- 
istence of  this  principle  in  several  of  his  judgments.  His  Lordship's 
reasoning  in  Peacock  v.  Peacock,"  where  the  partnership  was  dis- 
solved at  the  will  of  one  of  two  partners,  warrants  the  inference  that 
a  society  of  many  similarly  constituted  would  be  dissolvable  at  the 
wiU  of  one  of  its  members.  Again,  in  Crawshay  v.  Collins,  Lord 
Eldon^  in  reference  to  the  bankruptcy  or  death  of  one  of  many 
partners,  observed  that  the  persons  who  had  been  in  the  partnership 
and  remained  solvent,  or  survived,  "  were  not  properly  to  be  termed 
remaining  or  surviving  partners  ;  the  destruction  of  one  being,  unless 
it  was  otherwise  provided  for,  a  dissolution  of  the  whole  partner- 
ship." ^  And,  consistently  with  this  opinion.  Lord  Eldon  on  another 
occasion  decided  that  where  any  number  of  persons,  exceeding  two 

>  Wate.  on  Pftrtn.  877;  2  Bl.  Com.  409;  8  *  16  Ves.  238.  '*In  CrawBhay  v.  Col- 
Chit.  Laws  of  Commerce,  252.  lins,  in  Chancery,  25  July,  1808.  L.  C. 

*  Nerot  V.  Bumand,  4  Buss.  260  ;  and  said,  'the  bankraptcv  of  one  partner  die- 
see  Wats,  on  Partn.  884;  Wrexham  v.  solved  the  partnership  as  to  all,  unless 
Hoddleston,  1  Swanst.  517,  n.;  Brown  v.  the  solvent  ones  came  to  a  new  agree- 
Jewett,  18  N.  H.  260.  ment; '  but  this  was  not  the  point  of 

*  16  Vee.  49.    And  see  D.  Sir  J.  Cop-  the  cause."    Cooke's  MSS. 
ley,  8  Baoa.  167. 
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are  united  as  partners,  the  death  of  one  of  them  operates  as  a  dissolution 
of  the  whole  society,  unless  provision  is  expressly  made  to  the  con- 
trary.' 

The  Roman  lawyers  lay  great  stress  on  the  doctrine  just  adverted 
to.  The  Digests  abound  in  clauses  showing  that  the  death  of  one 
partner  is  the  dissolution  of  the  whole  society.*  And  the  reason  given 
by  Pofhier  for  this  rule,  arising,  as  it  does,  from  the  delectus  persona 
by  which  each  partner  is  supposed  to  be  actuated  on  entering  into  the 
contract,  is  applicable  not  only  to  dissolution  by  death,  but  every  spe- 
cies of  dissolution.  '^La  raison  est  que  les  qualitSs  personelles  de  chacun 
des  assocUs  entreni  en  consideration  dans  le  contract  de  sociitS  ;  je  ne 
dois  done  pas  Stre  obligS  lorsque  Tun  de  mes  associSs  est  mort,  d  demeu- 
rer  en  sodetS  avec  les  autres,  par  ce  qu'il  se  peut  faire  que  ce  ne  soit 
que  par  la  consideration  des  qualitis  personelles  de  celui  qui  est  mart, 
quefai  vo^ilu  contracter  la  sociStS.* 

The  principle  which  has  just  been  set  forth,  and  which  in  general 
terms  is  no  other  than  this — that  the  dissolution  of  the  society  as  to  one 
partner  is  the  dissolution  as  to  all — ^is  one  of  considerable  importance. 
It  helps  to  mark  out  clearly  the  basis  and  boundary  of  all  accounts 
which  are  to  be  taken  between  the  partners.  And,  although,  for  the 
purpose  of  winding  up  the  concern,  and  fulfilling  engagements  which 
could  not  be  fulfilled  during  its  existence,^  the  partnership  certainly 
subsists  even  after  a  dissolution,  yet,  legally  and  strictly  speaking,  it 
subsists  for  those  purposes  alone. 

BisBolntioii  by  mntoal  oonsent. 

Sec.  106.  A  partnership  for  a  term  may  be  dissolved  before  the  ex- 
piration of  the  term,  by  the  mutual  consent  of  the  parties  ;  by  the 
decree  of  a  court  of  equity; »  or  by  the  bankruptey,  outlawry,  felony 

^  Kinder  v.  Tajlor,  Gow  on  Partn.  240.  dissolve  the  partnership  at  any  time, 

"Where  several  are  partners,  and  one  even  thongh  it  be  for  a  term,  the  only 

dies,  Lord    Eldon  seems  to  treat  the  remedv  being  hy  action  on  the  covenant 

death  of  one  as  a  dissolution  of  part-  for  endurance.    See  Skinner  v.  Dayton, 

nership  as  to  the  survivors  ;  Crawshay  19  Johns.  (N.  Y.)  638;  3  Kent's  Comm. 

V.  Collins,  15  Yes.  228.      The  same  in  55.     But  this  doctrine  is  not  now  held 

the   case  of  the  bankruptcy  of   one."  in  New  York,  nor  is  it  believed  to  be 

Cooke's  MSS.  tenable.     The  partner  may  withdraw 

'  See  them  collected  in  Mr.    Swans-  and  refuse  to  act  with  the  firm,  but  he 

ton's  valuable    note   to    Crawshay    v.  cannot  withdraw  his  capital  or  relieve 

Maule,  1  Swanst.  509.  himself  from  liability  as  a  partner  ex- 

*  Pothier,  TraiU  du  etmtraet  de  Sod-  cept  by  decree  of  a  competent  tribunal. 

US,  c.  8,  B.  8,  p.  141.    And  see  Vinn.  Bishop  v.  Breckles,  1  Hoff.  Ch.  (N.  Y.) 

Comm.  684.  584  ;  Gansevoort  v.  Kennedy,  30  Barb. 

*15  Ves.  227.  (N.  Y.)  279 ;  Sanderson  v.  Milton  Stage 

'  It  seems  that  upon  principles,  drawn  Co.,  18  Vt.  107 ;  Potter  v.  Gray,  1  R.  L 

from  the  Roman  law,  a  partner  may  480.     Where    articles   of   partnership 
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or  death'  of  one  or  more  of  the  partners.  It  will  likewise  be  dissolved 
by  the  expiration  of  the  term^  or,  in  other  words,  by  effluxion  of 
time.  But  as  the  law  has  permitted  the  partners  to  limit  the  dura- 
tion of  the  contract,  so  it  has  allowed  them,  except  in  cases  of  bank- 
prescribe  a  specified  period  for  its  con-  eral  occasions ;  Featherstonhangh  y, 
tinuanoe,  no  partner  can,  by  any  volun-  Fenwick,  17  Ves.  807 ;  Jefferys  v.  Smith, 
tary  act,  work  its  dissolation,  unless  1  Jac  &  W.  801 ;  Aloock  y.  Taylor, 
the  act  be  such  that  the  subject-matter  Taml.  600  ;  and  the  reasons  are  thus 
of  the  partnership  becomes  extinct,  or  ffiven  by  Lord  Eldon  in  Crawshay  y. 
the  capacity  of  the  partner  to  give  his  Maule,  a  leading  case  upon  the  subject, 
personal  attention  is  gone.  But  other  ''Without  doubt,  in  the  absence  of  ex- 
voluntary  acts  may  be  sufficient  to  an-  press,  there  may  be  an  implied  contract 
thorize  a  court  to  decree  dissolution  on  as  to  the  duration  of  a  partnership,  but 
application  of  the  other  partners  ;  and  I  must  contradict  aH  authority  if  I  say 
the  court  may,  on  the  application  of  that,  wheneyer  there  is  a  partnership, 
even  the  party  committing  such  acts,  the  purchase  of  a  leasehold  interest  of 
decree  a  dissolution,   if   other  causes  longer  or  shorter  duration  is  a  drcum- 

i'ttstify  it,  and  it  would  be  for  the  bene-  stance  from  which  it  is  to  be  inferred 
it  of  the  partnership.  Ferrero  y.  that  the  partnership  shall  continue  as 
Buhlmeyer,  34  How.  (N.  Y.)  Pr.  88;  long  as  toe  lease.  On  that  argument 
Henn  y.  Walsh,  2  Edw.  Gh.  CS,  Y.)  129;  the  court,  holding  that  a  lease  for  seyen 
Berry  y.  Cross,  8  Sandf.  Cn.  (N.  Y.).  years  is  proof  of  partnership  for  seyen 
But,  says  Mr.  Lindlejr,p.  176,  '*The  con-  years,  and  a  lease  of  fourteen,  of  a  part- 
tract  of  partnership  is  determinable  at  nership  for  fourteen  years,  must  nold 
the  will  of  any  one  of  the  persons  who  that  if  the  partners  purchase  a  fee 
have  entered  into  it,  proyided  it  has  not  simple  there  shall  be  a  partnership  for- 
been  agreed  that  the  contract  shall  en-  eyer.  It  has  been  repeatedly  decided 
dure  for  a  specified  time.  In  other  that  interests  in  land  purchased  for  the 
words,  the  result  of  a  contract  of  part*  purpose  of  carrying  on  trade  are  no 
nership  is  a  partnership  at  will,  unless  more  than  stock  in  trade."  Crawshay 
some  a^;reement  to  the  contrary  can  be  y.  Maule,  1  Swanst.  509.  Further, 
proved.  See  per  Parke,  J.,  in  Heath  y.  where  a  partnership,  originally  entered 
Samson,  4  B.  d(  Ad.  176 ;  Frost  y.  Moul-  into  for  a  certain  num&r  of  years,  is 
ton,  21  Beav.  596,  and  the  cases  cited  continued  after  their  expiration,  and 
if^fra.  Such  an  agreement  may  be  es-  there  is  no  evidence  as  to  the  additional 
tablished  as  weU  by  direct  evidence  as  time  for  which  the  partnership  was  to 
by  implication  from  the  acts  of  the  last,  it  is  treated  as  having  become  a 
partners,  and  it  is  not  possible  to  lay  partnership  at  will,  and  not  as  having 
down  any  rule  by  means  of  which  the  been  renewed  for  another  definite  pe- 
intention  of  the  partners  on  this  head  riod.  Featherstonhangh  v.  Fenwick, 
can  be  certainly  ascertained,  where  no  17  Yes.  807 ;  Booth  v.  Parkes,  1  Moll, 
express  agreement  has  been  come  to.  465.  So,  if  one  of  several  partners 
One  or  two  points,  however,  on  the  sub-  forms  a  sub-partnership  with  a  stran- 
ject  have  been  decided,  and  demand  no-  ger,  the  fact  that  the  principal  partner- 
tice.  The  mere  fact  that  a  firm  has  in-  ship  has  been  entered  into  for  a  certain 
curred  debts,  and  charged  its  assets  for  number  of  years  is  no  evidence  that 
their  payment,  is  no  evidence  of  an  the  sub-partnership  was  intended  to 
agreement  that  the  firm  shall  continue  last  for  the  same  number  of  years,  or 
until  its  debts  are  paid,  for  those  debts  for  as  mi^y  of  them  as  were  unexpired 
may  be  paid  as  well  i^ter  as  before  a  when  the  sub-partnership  was  formed, 
dissolution*  See  Bang  v.  the  Accumu-  Frosty.  Moulton,21  Beav.  596.  On  the 
lative  Assurance  C0..8C.  B.  (N.  S.^  151.  other  hand,  in  Wheeler  v.  Yan  Wart, 
Again,  the  fact  that  the  partners  nave,  9  Sim.  198,  and  better  in  2  Jur.  252,  a 
for  partnership  purposes,  taken  land  on  company,  the  duration  of  which  was 
lease  for  a  term  of  years,  is  no  evidence  not  expressly  fixed,  was  held  to  be  in- 
of  an  agreement  inat  the  partnership  tended  to  last  at  least  until  after  a  day 
between  them  shall  subsist  for  the  same  appointed  in  its  deed  of  settlement  for 
period.    This  has  been  decided  on  sev-  the  holding  of  a  general  meeting.    And 

>  Crawford  v.  Hamilton,  8  Madd.254;  Scholefield  y.Eicbelburger,7  Peters  (U.S.)  594. 
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mptcy'  or  felony,  to  qualify  the  causes  of  its  dissolntion.  For  in- 
staDoe,  in  the  case  of  the  death  of  a  partner,  the  partnership  may, 
nerertheless,  be  continued  beyond  the  legal  period  of  dissolution,  in 
the  hands  of  his  children  or  representatives. 

The  partnership  quoad  third  persons,  or,  in  other  words,  the  liability 
of  partners  qiu>ad  third  persons,  cannot  be  dissolved  without  express 
notice  to  them,  and  to  the  world  in  general,  that  the  partnership  no 
longer  exists.  There  is  an  exception  to  this  rule  in  the  case  of  a  dor- 
mant partner.  If  the  fact  of  his  being  in  partnership  be  unknown 
to  all  the  creditors  of  the  firm,  notice  of  his  retirement  is  unneces- 
sary ;  if  it  be  known  to  a  few,  notice  to  those  few  is  sufficient.*  It 
may  also  be  laid  down,  that,  upon  the  death  of  a  partner,  notice  of 
the  dissolution  to  third  persons  is  not  necessary.'  But  in  all  other 
cases  they  who  are  anxious  to  avoid  fresh  liability  in  respect  of  the 
late  copartnership  must  give  notice  of  its  dissolution.  Even  where 
one  partner  has  committed  an  act  of  bankruptcy,  although  it  will  be 
injurious  to  the  credit  of  the  firm  for  the  solvent  partners  to  give 
notice  of  such  an  act,  yet,  if  there  be  reason  to  apprehend  that  a 
fiat  will  be  issued  against  him,  it  may  be  prudent  to  restrict  hispcgv- 

in  the  recent  case  of  Reade  v.  Bentley,  partnerabip  is  necessary,  if  the  part- 

4  K.  &  J.  656  ;  and  8  id.  271,  it  was  con-  nership  be  known  to  anj  oris  creaitor; 

sidered  that  an  agreement  between  a  See  2  Bell's    Comm.  652.    But  it  is  not 

publisher  and  an  author  (to  the  effect  necessary  as  to  those  who  had  no  knowl- 

that  the  former  should  defray  the  ex-  edge  of  its  existence.    Chamberlain  v. 

penses  of  publishing  a  work  written  Dow.lO  Mich.  819;  and  a  dormant  partner 

by  the  latter,  and  should  recelTO  a  per-  need  not  give  notice  ;   Scott  v.  Colmen- 

centage  on  the  gross  amount  of  sale,  sel,  7  J.  J.  Marsh.  (Ky.)  416 ;  Deford  v. 

and  that  the  net  profits  of  each  edition  Reynolds,  86  Penn.  St.  825  ;  Magill  v. 

should  be  divided  equally  between  both  Merril,  5  B.  Monr.  (Ky.)  168;    Ellis  v. 

parties),  amounted  to  an  agreement  for  a  Bronson,  40    III.  455 ;    Kelly  v.  Hurl- 

joint  adventure  for  so  long  as  might  be  bert,  5  Cow.   (N.  T.)  584 ;   Benton  ▼. 

necessary  to  dispose  of  a  complete  edi-  Chamberlain,  28  Vt.  711 ;    Warren  v. 

tion  ;  and  that  the  publication  of  every  Ball,  87  111.  76 ;  Kennedy  v.  Bohannan, 

new  edition  prolonged  the  partnership  11  B.  Monr.   (Ky.)  120;    Armstrong  v. 

until  that  edition  should  be  disposed  Hussey,  12  6.  ft  B.  (Penn.)  815;  Ay- 

of ;  but  that  when  any  edition  was  ex-  rault    v.    Chamberlain,   26    Barb.    (N. 

hausted  either  party  was  free  to  discon-  Y.)  89. 

tinue  the  joint  adventure."  *  Lord   Eldon,    Vulliamy  v.    Noble, 

^  However,  it  seems  open  to  argument  8  Mer.  614 — '*  I  conceive  that  the  death 

whether  an  agreement  "that  if  any  of  the  of  a  partner,  of  itself,  works  a  dissolu- 

partners    shiJl  become  bankrupt    the  tion  of  the  partnership ;  and  I  am  not 

partnership  shall  nevertheless  be  con-  prepared  to  say,  notwithstanding  all  I 

tinned  after  allowance  of  his  certifl-  have  read  on  the  subject,  that  a  de- 

cate/'  would  be  good.     An  agreement  ceased  partner's  estate  becomes  liable 

of  this  kind,  though  extraordinary,  has  to  the  debts  of  the  continuing  partners, 

been  known.    Taft  v.  BufiUm,  14  Pick,  for  want  of  notice  of  such  a  dlssolu- 

(Ma8B.)272.  tion."      Lord    Thuriow,    Webster    v. 

*  Evans  v.  Drummond,  4   Esp.    89.  Webster,  8  Swanst.  490,  n.— **  It  is  im- 

But,  in  the  case  of  Kay  ▼.  Pollock,  the  possible,  that  usinff  the  testator's  name 

Court  of  Session  held  that  publication  in  the  trade  can  sabjeet  his  name  to  the 

of  the  dissolution  of    an  anonymous  trade  debts." 
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era  of  negotiating  the  partnership  securities,  and  to  give  notice  to  the 
world  of  SQch  arrangement/ 

What  constitutes  a  valid  notice  is  a  point  which  will  be  considered 
in  discussing  the  liabilities  of  a  retiring  partner. 

The  efisot  of  th«  dinolntion. 

Sec.  106.  The  efFect  of  a  dissolution  of  partnership  as  between  the 
partners  themselves  is  to  put  an  end  to  all  transactions  between  them 
as  partners,  except  for  the  purpose  of  taking  a  general  account,  and 
winding  up  the  concern.  It  follows  that  all  leases  held  of  an  in- 
dividual partner,  during  the  continuance  of  the  partnership,  by  the 
members  of  the  firm,  as  partners,  are  determined  by  the  dissolution 
of  the  partnership;  and  the  lessor  may  enter  without  giving  notice  to 
quit.'  As  to  third  persons,  the  effect  of  a  dissolution  of  partnership 
is  to  absolve  the  partners  from  all  liability  for  future  transactions, 
but  not  for  the  transaction  of  the  partnership  that  is  past.  There- 
fore, a  general  dissolution  of  partnership  made  between  A  and  B  does 
not  operate  to  discharge  A  from  his  responsibility  for  the  subsequent 
conduct  of  B  in  respect  of  the  engagements  of  the  partnership  with 
thy'd  persons,  made  prior  to  the  dissolution.' 
Powers  of  ^aztneni  after  dissolation. 

Seo.  107.  Upon  the  dissolution  of  a  partnership  each  member  of  the 
firm  has  a  right  to  have  the  partnership  funds  applied  to  the  discharge 
of  the  partnership  debts,  and  after  all  the  firm  liabilities  are  discharged, 
to  have  the  residue  paid  over  to  him.  Each  partner  then  becomes  a 
trustee  for  the  others,  as  to  all  the  partnership  effects  in  his  hands. 
But  if  all  the  other  partners  turn  over  the  funds  and  effects  of  the 
firm  in  their  hands,  to  the  acting  partner,  or  the  one  designated  to 
settle  the  affairs  of  the  firm,  they  are  not  .liable  for  the  insolvency  of 
the  latter  if  the  payment  to  him  was  made  in  good  faith.*  Each  part- 
ner has  a  lien  upon  the  fund  remaining  for  advances  made  by  him  to, 
or  on  account  of  the  firm.  Thus,  where  new  partners  bought  the 
interest  of  a  retiring  partner  who  was  indebted  to  the  firm,  agreeing 
to  indemnify  him  against  all  partnership  debts,  it  was  held  that  they 
must  be  regarded  as  purchasers  with  notice,  and  that  the  lien  of  the 
remaining  partner  must  be  satisfied  before  a  mortgage  given  by  the 
new  partners  would  be  paid  out  of  the  partnership  effects,  but  that  all 

>  See  and  ooneider  Lacy  v.  Woolcott,  C.)79;  Smith  v.  De   Silva,  Cowp.  469; 

2D.&R.4ff8.  Campbell    v.   Mnllett,  2  Swanst.  551; 

•Doe  V.  Miles,  1  Stark.  181;  Doe  ▼.  Dutton   v.   Morrison,  17  Vee.  193;  Ste- 

Bluck,  8  C.  &  P.  464.  vens  v.  Orman.  10  Fla.  9;  People  v.  TiU, 

s  Anlt  Y.  Goodrich,  4  Bobs.  480.  8  Neb.  261. 

*  Allison  ▼.  Davidson,  8  Dev.  Eq.  (N. 

22 
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adyances  made  suisequentty  to  the  date  of  the  mortgage  mnst  be  post- 
poned to  it.^  And  if  one  partner  purchases  all  the  rights  and  inter- 
ests of  another  partner  in  the  firm,  he  becomes  subrogated  to  the 
rights  of  his  vendor  as  to  all  liens,  etc.,  and  may  enforce  them.*  Of 
course,  after  dissolution,  partners  become  tenants  in  common  of  the 
partnership  property,  and  the  right  of  one  partner  to  dispose  of  the 
interest  of  his  copartners  in  the  property,  otherwise  than  according- 
to  the  terms  of  dissolution,  is  lost,  except  so  far  as  is  necessary  to  pay 
the  firm  debts/  and  his  authority  to  bind  the  partnership  in  reference 

*  Ck>nwell  v.  Sandridge,  8  Dana  (Ky.),  tion  of  partnership  disables  any  one  of 
278.  See,  also,  Peirce  ▼.  Wilson,  2  the  partners  from  contracting  new  debts 
Iowa,  20 ;  Bullitt  v.  Methodist  Episoo-  in  the  name  of  the  firm,  or  pledging 
pal  Church,  26  Penn.  St.  lt)6.  Bat  a  goods  on  account  of  the  firm.  When, 
partner  who,  on  a  voluntary  dissolution,  therefore,  a  sarviving  partner  executed 
transfers  the  partnership  property  to  his  notes  as  such,  and  had  them  dis- 
his  copartner,  thereby  discharges  such  counted  in  bank,  and  executed  a  mort- 
property  from  any  lien  in  favor  of  part-  gage,  as  surviving  partner,  on  partner- 
nershlp  creditors,  and  if  he  be  com-  ship  property  to  secure  their  payment 
pelled  himself  to  pay  partnership  debts  to  the  bank,  it  was  held,  notwithstand- 
after  such  dissolution  and  transfer,  he  ing  the  surviving  partner  appropriated 
can  only  look  to  the  personal  security  the  money  to  th^  discharge  of  the  part- 
of  his  partner  for  indemnity.  Sage  v.  nership  debts,  that  neither  the  notes  nor 
Chollar,  21  Barb.  (N.  Y.)  696.  mortgage  were  obligatory  upon  the  rep- 

*  Busfield  V.Wheeler,  14  Allen  (Mass.),  resentatives  of  the  .  deceased  partner, 
189.  and  did  not  bind  his  estate.     Bank  of 

*  Baldwin  v.  Johnson,  11  N.  J.  Eq.  Port  Qibson  v.  Baugh,  9  Miss.  290.  In 
441 ;  Hogendobler  v.  Lvon,  12  Kan.  276 ;  order  to  charge  boUi  parties  who  have 
Bennett  v.  Buchan,  8  Barb.  (N.  Y.)  578.  been  partners  upon  a  contract  made  by 
Upon  dissolution,  the  agency  of  each  one,  after  dissolution,  it  must  be  shown 
partner  for  the  other  is  revoked,  except  1.  That  the  creditor,  at  the  date  of  the 
to  the  extent  of  closing  up  past  transac-  contract,  had  knowledge  of  the  exist- 
tions,  and  even  in  that  respect  his  pow-  ence  of  the  oopartnersnip  ;  2.  That  he 
ers  are  limited  and  he  can  enter  into  no  did  not  know  of  the  dissolution ;  and,  3. 
new  obligationi  in  tlie  name  of  hie  co-  It  must  appear  that  the  contract  was 
partnere,  even  though  to  dose  up  a  past  entered  Into  with  the  understanding  he 
partnership  transaction.  Palmer  v.  was  contracting  with  the  company,  and 
Dodge,  4  Ohio  St.  86 ;  Bank  v.  Lyman,  upon  their  faith  and  credit.  Pratt  v. 
5  Mas.  (U.  S.)  67;  Long  v.  Story,  10  Page,  82  Vt.  15.  Or  the  partner  giving 
Mo.  680 ;  Woodford  v.  Dorwin,  8  Vt.  88 ;  the  obligation  must  have  been  specially 
Myatt  V.  Bell,  41  Ala.  283 ;  Hall  v.  Lau-  authorized  to  do  so,  and  his  authority 
ning,  91  U.  S.  160 ;  Haddock  v.  Croche-  must  clearly  cover  the  act  done,  and 
ron,  82  Tex.  276 ;  Napier  v.  Catron,  2  must  have  been  conferred  after  dissolu- 
Humph.  (Tenn.)  680 ;  Gale  v.  Miller,  1  tion  or  in  view  of  it.  Crouly  v.  Bank 
Lans.  (N.  Y.)  451.  Thus  it  has  been  of  Kentucky,  18  B.  Monr.  (Ky.)  409.  It 
held  that  after  dissolution  one  part-  seems  that  one  partner  cannot,  qfter  dis- 
ner  cannot  convert  an  open  account  solution,  put  into  circulation  a  note  ex- 
not  bearing  interest  into  a  liquidated  ecuted  or  bill  drawn  by  the  firm  before 
demand  drawing  interest  so  as  to  dissolution  so  as  to  make  it  binding  up- 
charge  any  one  but  himself.  Bower  v.  on  the  other  partners.  Woodford  v. 
Douglass,  25  Ga.  717 ;  or  to  indorse  and  Dorwin.  8  Vt.  88;  Abel  v.  Sutton,  3  Esp. 
transfer  notes  due  the  concern,  even  to  109.    This  is  upon  the  ground  that  after 

g&y  the  debts  of  the  firm.  Offut  v.  dissolution  he  has  not,  without  special 
reedlove,  4  La. 81 ;  Humphries  v.  Chiia-  authority,  power  to  impose  new  oblifa- 
tian,  5  Ga.  166 ;  Bogereau  v.  Guesinger,  tions  upon  the  firm,  nor  to  vary  me 
14  La.  An.  479.  Nor  any  negotiable  form  and  character  of  those  already  ex- 
paper  indorsed  in  the  name  of  the  firm,  isting.  Wood  worth  v.  Downer,  18  Vt. 
even  to  pay  a  firm  debt.  Haven  v.  524;  Mutusl  Savings,  etc,  Institution. 
Goodel,  1  Dis.  (Ohio)  28.    The  dissolu-  v.  Euslin,  87  Mo.  m ;  Lusk  v.  Smith,  8 
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to  any  new  contract  is  revoked^  and  he  can  only  act  in  settling  of  the 
partnership  concerns.'  Thus,  he  cannot  bind  the  firm  by  a  part* 
nership  note,'  nor  withoat  the  authority  of  the  others,  indorse  a  note 

Barb.    (N.  Y.)   678;     Cunningham    v.  and  credit,  or  that  the  partner  making 
B'*SX»t    SB    Ala.    430.      And  it   aeems  the  oontraot  had  the  authority  of  all  the 
that    even    where  a  partner    ia,  upon  other  partners  to  do  so.     Pratt  y.  ^age, 
diBBolution,  authorizea  to  settle  up  the  82  Vt.  15.    Where,  however,  a  contract 
business  of  the  firm,  he    cannot  bind  has  been  entered  into  by  the  firm  before 
the   firm  by  giving  a  note  for  a  firm  dissolution,  it  is  competent  for  any  of 
debt,  ^>en  hy  way  of  renewal,     Parker  the  partners  to  do  any  thing  necessary 
y.  Cousins,  2  Gratt.  (Va.)  389  ;  Yalken-  for  its  complete  performance.  Holmes 
burgh  v.  Bradley,  14  Iowa,  llS.    The  v.   Shands,  27  Miss.  44 ;     Oakford   v. 
agreement  of  partners  that  one  of  their  Steamship  Co..  1  Hen.  &  M.  (Va.)  191. 
number  shall  wind    up  the  business,  This  is  upon  the  principle  that  a  part- 
does  not  enlarge  his  powers  so  as  to  en-  ner  retains  his  former  power  to  Diod 
able  him  to  impose  any  new  liability  the  firm  in  things  relating  to  the  former 
upon  the  firm.     Myatt  v.  Bell  41  Ala.  business,  so  far  as  is  essential  to   fully 
232.    The  authority  to  settle  does  not  complete    and     settle    it.     Houser    v. 
confer  authority  to  create  a  new  liabil-  Irvine,  8  W.  &  S.(Penn.)  348.  In  White 
ity.    National  Bank  v.  Norton,  1   Hill  v.  Speake,  14  Tex.  364,  one  partner  ac- 
(N.  T.)  578;    Parker  v.  Maoomber,  18  knowledged  the    indebtedness  of   the 
Pick.  (M.as8.)  508.    But,  whilo  one  part-  firm,  and  in  writing  fixed  the  amount 
ner  may  not  give  a  firm  note  after  dis-  signing  the  firm  name  thereto.    It  was 
solution,  he  may  take  a  noi^  payable  to  held  not  admissible  against  the  other 
the  firm  upon  a  debt  due  the  firm.    Not-  partner.    In  Bell  v.  Morrison,  1  Pet.  (U. 
trid|re  v.  Prichard,  8  Bligh,  520;  Combs  ».)  351,  it  was  sought  to  take  a  claim 
v.   SoBwell,  1  Dana  (Ky.)  474 ;    or,    if  out  of  the  statute  of  limitations  against 
specially  authorized  to  do  so,  may  make  the  firm,  upon  the  acknowledgment  of 
notes  in  the  firm  name.    Whitehead  v.  one  partner.    The  court  held  that  it 
Bank  of  Pittsburgh,  2  W.  &  S.  (Penn.)  was  not  sufficient  nor  admissible  for 
175.  that  purpose.     In  Lane  v.  Tyler,  49  Me. 
*  Whitehead  v.  Bank  of  Pittsburgh,  2  252,  it  was  held  that  one  partner,  after 
W.  &  S.  (Penn.)  172 ;  Neal  v.  Hassan,  8  dissolution,  cannot  bind  the  others  by 
McCord  (S.  C),  278;  Bacon  v.  Hutch-  an  express  promise  made  to  one  who 
ings,   5  Bush  (Ky.),   598 ;    Speake    v.  knew  of  the  dissolution. 
White,  14  Tex.  864;  Chase  v.  Kendall,  6  *  Draper  v.  Bissell,  8  McLean  (U.  S.), 
Ind.  804.    After  dissolution,  no  partner  275  \    Lange  v.  Kennedy,  20  Wis.  279  ; 
can  create  a  cause  of  action  against  the  Cunningham    v.   Bra£^g,    87   Ala.    436 ; 
other  partners,  except  by  new  authority  Steams  v.  Burnham*  4  Me.  85 ;  Lansing 
communicated  to  him  for  that  purpose,  v.  Gaines,  2  Johns.  (N.  Y.)  300 ;  Graves 
Bell  V.  Morrison,  1  Pet.  (U.  S.)  860;  Sut-  v.  Merry,  6  Cow.  (N.  Y.)  701 ;  Loomis 
ton    V.    Dillaye,  8  Barb.   (N.  Y.)  529 ;  v.  Pearson,  Harper  (S.  C),  470 ;  Speake 
Palmer  v.  Dodge,  4  Ohio  St.  21  ;  Castle  v.  Barrett,  13  La.  An.  479 ;  Sandford  v. 
V.  Reynolds,  10  Watts  fPenn.),  51 ;  Cut-  Mlckles,  4  Johns.  (N.  Y.)  224 ;  Fowler  v. 
ter  V.  Cochran,  18  La.  484 ;  Yale  v.  Yale,  Richardson,  3  Sneed  (Tenn.),  512  ;  Long 
18  Conn.  185 ;  Montague  v.  Reakert,  6  v.  Story,  10   Mo.  686  ;  Lusk  v.  Smith,  8 
Bush  (Ky.),  898 ;  Parker  v.  McComber,  Barb.  (N.  Y.)  570 ;  Conklin  v.  Ogburn, 
18  Pick.  (Mass.)  505 ;  Perrin  v.  Keene,  7  Md.  558 ;   Valkenburgh  v.  Bradley, 
20  Me.  355 ;  Bank  v.  Baugh,  16  Miss.  14  Iowa,  108.     Thus,  when  a  partner, 
290 ;  Ellicott  v.  Nichols,  7  Gill  (Md.),  85;  after  the  partnership  had  been  dissolved 
Woodford  v.  Dorwin,  8  Vt.  82 ;  Tom-  by  the    absconding  of    his  copartner, 
bickbee    Bank  v.  Dumell,  5  Mass.  (IJ.  gave  a  note  in  the  name  of  the  firm, 
S.)  56.     In  order  to  bind  both  or  all  the  payable   on  demand,  in  lieu  of  a  note 
partners  upon  any  contract  made  by  given  by  the  firm  which  had  not  become 
one  partner  ctfUr  dissolution,  it  must  payable,    with  a  view    to  enable  the 
appear  that  the  creditor  at  the  date  of  creditor  to  secure  his  debt  by  an  attach- 
the  contract  had  knowledge  of  the  ex-  ment  of  property,  it  was  held  that  the 
Istence  of  the  partnership,  that  he  did  other  partner  was  not  bound  by  the 
not  know   of  the  dissolution,  and  that  transaction,  because  the  giving  of  the 
the  contract  was  entered  into  with  the  new  note  was  not  in  the  usual  course  of 
understanding  that  he  was  contracting  dealing,  and  that  the  attachment  was 
with  the  company,  and  upon  their  faith  void  as  to  other  creditors.     Whitman  v. 
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given  after  dissolution/  nor  one  given  before,*  nor  renew  one  given 

before  dissolution/  nor  assign  the  partnership  effects  for  the  benefit 

of  preferred  creditors/  nor  for  the  creditors  generally.*  It  is  held  that 
he  cannot  draw  a  bill  of  exchange  or  draft*  nor  a  check,  except  possibly 
for  the  payment  of  partnership  debts.  ^    Whether  he  can  bind  his  co- 

LeoDard,  3  Pick.  (Mass.)  177.  So  where  •White  v.  Tudor,  ante;  Fellows  v. 
one  of  two  copartDers,  after  the  disso-  Wjman,  83  N.  H.  851 ;  Hamphries  v. 
lution  of  the  partnership,  ^ve  a  note  in  Christian,  5  Ga.  166;  Sandford  v. 
the  name  of  the  firm  for  his  own  private  Mickles,  4  Johns.  (N.  T.)  224. 
debt,  the  creditor  knowing  tluit  the  *  Bank  of  So.  Carolina  y.  Humphreys, 
partnership  was  dissolved;  and  this  lMcCord(S  C),  888;  Mjatt  v.  Bell,  41 
note  being  afterward  sued,  and  the  Ala.  233 ;  Parker  v.  Cousins,  2  Gni^. 
party  who  made  it  having  become  bank-  (^^O  980 ;  LonirT.  Story,  10  Mo.  630. 
rupt,  the  other  partner  compromised  *  Egberts  ▼.  Wood,  8  Paige's  Ch.  (N. 
the  suit  by  giving  his  own  note  for  half  Y.)  617.  In  Milliken  v.  Loring,  87  Me. 
the  debt  and  all  the  cost,  part  of  which  406,  it  was  held  that  one  partner,  after 
note  he  afterward  voluntarily  paid,  it  dissolution,  has  power  to  assign  to  a 
was  held  that  the  making  and  accept-  creditor  of  the  firm  a  demand  due  the 
ance  of  the  first  note  was  a  fraud  upon  partnership.  "  The  transaction,"  said 
the  absent  partner,  and  that  the  second  Howard,  /.,  "violated  no  rule  of  law, 
note  was  therefore  void.  Steams  v.  and  did  not  create  any  new  obligation 
Bumham,  4  Me.  84;  Burr  v.  William-  or  contract  on  the  part  of  the  partner- 
son,  20  Ark.  171 ;  Chamberlain  v.  Ban-  ship,  or  operate  unfavorably  to  others." 
croft,  24  Ga.  310 ;  National  Bank  ▼.  Gansett  v.  Cunningham,  84  Me.  56. 
Norton,  1  Hill  (N.  Y.),  672 ;  Foltz  v.  » Deckert  v.  Filbert,  3  W.  &  S.  (Penn.) 
Powrie,  2  Dessau.  (S.  C.)  40 ;  Richardson  464. 

V.  Moses,  31  Mo.  430;  Isler  t.  Baker,  6  *  Walker  y.  McMicken,  9  Martin  (La.), 

Humph  (Tenn.)  85.    Nor  can  he  bind  103  ;  Taylor  v.  Hallyen,  3  Blackf.  (Ind.) 

the  firm  by  a  note  made  before,  but  not  423  ;  Fisher  v.  Fisher,  1  McCord  (S.  C), 

delivered  until    after   the  dissolution.  173 ;  Woodford  v.   Dorwin,  3   Vt.  82 ; 

Woodford  v.  Dorwin,  3   Vt.  82.       In  Loomis  v.   Pierson,  Harp.   (S.  C.)  470; 

Abel  V.  Sutton,  3  £ap.  109,  it  was  held  Abel  v.  Sutton,  1  Esp.  109  ;  and  even 

that  a  bill  of  exchange  made  before,  though  the  bill  is  dated  before,  but  ac- 

and  not  put  in  circulation  until  after  tually  made  or  delivered  after  the  dis- 

dissolution,  must  be  indorsed  by  each  solution,  it  only  binds  the  partner  who 

member  of  the  firm.     Contra^  however,  drew  it.  Wrightson  v.  Pullan,  1  Starkie, 

and  holding  that  a  partner  may   give  275.     In  Dana  v.  Conant,  30  Vt.  255,  the 

a  partnership  note,  to  UquidcUe  a  part-  old  firm  did  business  in  the  name  of  D. 

nersliip  debt,  unless  there  is  an  agree-  Warren  &  Co.  ;  Conant,  one  of  the  firm, 

ment  or  order  of  court  to  the  contrary,  indorsed  certain  notes,  payable   to  the 

see  Petriken  v.  Collier,  1  Penn.  St.  247;  company,  and  turned  them  out  as  col. 

as  by  so  doing  he  does  not  create  any  lateral  security  for  the  payment  of  the 

new  debt.     Ward  v.  Tyler,  52  Penn.  St.  indebtedness   of    the    company,    after 

393  ;  McPherson  v.  Bathbone,  11  Wend,  which  he  paid  the  debt  and  received  back 

(N.  Y.)  96.    But  the  note  must  be  boiia  the  notes,  and  ttfterward,  and  after  the 

fide  for  the  liquidation  of  firm  debts,  dissolution  of  toe  firm^    passed    them 

Lloyd  V.  Thomas,  1  Penn.  St.  68.  over  with  the  old  indorsements,  to  pay 

1  Lumberman's  Bank  v.  Pratt,  51  Me.  an  individual  debt,  and  guaranteed  their 

563:    White   v.    Tudor,  24  Tex.  639;  pajrment.     It  was  held  that  the  old  firm 

Foltz  V.  Powrie,  2  Dessau.  (S.  C.)  40 ;  was  not  liable  thereon,  as  one  partner 

Bogerau  v.  Gurisinger,  14  La.   An.  478 ;  had  no  right  after  a  dissolution  to  trans- 

Poignard  v.  Livermore,  8  Martin  (La.),  fer  company  notes  under  an  old  indorse- 

543 ;    Jackson    v.  Porter,    10  id.   101 ;  ment.     In  Woodford  v.  Dorwin,  8  Vt. 

Haven  ▼.    Gk>odell,  1  Dis.  (Ohio)  28  ;  82,  a  note  was  made  in  the  name  of  the 

Nott  V.  Downing,  6  La.  31 ;  even  to  pay  firm  before,  but  not  delivered  until  after ^ 

a    partnership    debt ;     Humphries    v.  the  dissolution,  and  it  was  held  that  the 

Chaslain,  5  Ga.   166.      But   the  other  firm  were  not  liable  thereon.     See,   to 

partners  may  ratify  his  act,  Leonard  v.  same  effect/ Glasscock  v.  Smith,  25  Ala. 

Wildes,  36  Me.  265,  and  their  ratification  475. 

may  be  implied  from  their  acts.  ^  Gale  v.  Miller,  1  lAns.  (N.  Y.)  454. 
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partners  by  a  settlement  with  a  creditor  of  the  firm,  and  agreeing 
upon  a  balance  due,  is  a  question  about  which  there  is  much  conflict  in 
the  courts  of  this  country.  * 

*  Bower    v.    Douglass,   25    Ga.    717  ;  to  create  new  contracts  ;  and  the  rifflit 

Rootes  T.  Welford,  4  Munf.   (Va.)  215  ;  of  partners  as  sach  can  extend  no  lur- 

Woodworth  v.   Downer,    18    Vt.    522 ;  ther  than  to  settle  the  partnership  con- 

Walden  v.  Sherbame,  15  Johns.  (N.  T.)  cerns  already  existing,  and  to  distribute 

409.  the  remaining  funds.     Even  this  right 

In  Van  Kuren  v.  Parmalee,  2  N.  Y.  may  be  qualified,  and  restrained,  by  the 
580,  Bronson.  J.,  in  commenting  upon  express  delegation  of  the  whole  author- 
the  authority  of  a  partner  after  the  dis-  ity  to  one  of  the  partners.  The  ques- 
solution  of  the  firm,  said :  *'  Although  tion  is  not  however  as  to  the  authority 
the  rule  is  different  in  England  in  rela-  of  a  partner  after  the  dissolution  to  ad- 
tion  to  admissions  concerning  partner-  just  an  admitted  and  subsisting  debt ; 
ship  transactions,  it  has  been  settled  by  we  mean,  admitted  by  the  whole  part- 
a  series  of  adjudications  in  this  state  nership  or  unbarred  by  the  statute  ;  but 
that  the  authority  of  partners  to  bind  whether  he  can,  by  his  sole  act,  after 
each  other  by  any  undertaking  or  ad-  the  action  is  barred  by  lapse  of  time, 
mission,  even  though  it  relates^  to  part*  revive  it  against  all  the  partners,  with- 
nership  transactions,  ceases  with  the  out  any  new  authority  communicated  to 
partnership.  In  Hackley  v.  Patrick,  8  him  for  this  purpose.  We  think  the 
Johns.  (N.  Y.)  586,  although  it  was  men-  proper  resolution  of  this  point  depends 
tioned  in  the  notice  of  dissolution  that  upon  another,  that  is,  whether  the  ac- 
Hustie,  one  of  the  partners,  would  ad-  knowledgment  or  promise  is  to  be 
just  the  unsettled  business  of  the  part-  deemed  a  mere  continuation  of  the  orig^ 
nership,  it  was  held  that  his  subsequent  inal  promise,  or  a  new  contract,  spring- 
admission  of  a  balance  due  from  the  ing  out  of  and  supported  by  the  origi- 
firm  to  the  plaintiffig  on  account  would  nal  consideration.  We  think  it  is  the 
not  bind  his  copartner.  The  court  said  latter,  both  upon  principle  and  author- 
it  was  a  clear  case.  After  the  dissolu-  ity;  and  if  so,  as  after  the  dissolution 
tion  of  a  copartnership  the  power  of  no  one  partner  can  create  a  new  con- 
one  party  to  bind  the  other  wholly  tract,  binding  upon  the  others,  his  ac- 
ceases.  There  is  no  reason  why  his  ac-  knowledgment  is  inoperative  and  void, 
knowledgment  of  an  account  should  as  to  them.  There  is  some  confusion  in 
bind  his  copartners  any  more  than  his  the  language  of  the  books,  resulting 
giving  a  promissory  note  in  the  name  from  a  want  of  strict  attention  to  the 
of  the  firm,  or  any  other  act."  In  Bell  distinction  here  indicated.  It  is  often 
V.  Morrison,  1  P6t.  (U.  S.)  870,  the  ques-  said  that  an  acknowledgment  revives 
tion  came  before  the  court  as  to  the  ef-  the  promise,  when  it  is  meant,  that  it 
feet  of  a  new  promise  made  by  one  revives  the  debt  or  caiue  of  action.  The 
partner  after  dissolution,  upon  a  claim  revival  of  a  debt  supposes  that  it  has 
against  the  firm  barred  by  the  statute  been  once  extinct  and  gone  ;  that  there 
of  limitations.  In  that  case  Story,  J.,  has  been  a  period  in  which  it  had  lost 
after  a  careful  review  of  all  the  cases,  its  legal  use  and  validity.  The  act 
rendered  the  opinion  of  the  court  deny-  which  revives  it,  is  what  essentially 
ing  the  power  of  one  partner  to  remove  constitutes  its  new  being,  and  is  insep- 
by  any  act  or  promise  of  his  the  statu-  arable  from  it.  It  stands  not  by  its 
tory  bar  as  to  his  former  partners.  He  original  force,  but  by  the  new  promise, 
said :  "  By  the  general  law  of  partner-  which  imparts  vitality  to  it.  Proof  of 
ship,  the  act  of  each  partner,  during  the  the  latter  is  indispensable  to  raise  the 
continuance  of  the  partnership  and  assumpsit,  on  which  an  action  can  be 
within  the  scope  of  its  objects,  binds  all  maintained.  It  was  this  view  of  the 
the  others.  It  is  considered  the  act  of  matter,  which  first  created  the  doubt, 
each  and  of  all,  resulting  from  a  general  whether  it  was  not  necessary  that  a  new 
and  mutual  delegation  of  authority,  consideration  should  be  proved  to  sup- 
Each  partner  may,  therefore,  bind  the  port  the  promise,  since  the  old  consid- 
partnership  by  his  contracts  in  the  part-  eration  was  gone.  That  doubt  has  been 
nership  business  ;  but  he  cannot  bind  it  overcome,  and  it  is  now  held  that  the 
by  any  contracts  beyond  those  limits,  original  consideration  is  sufficient,  if 
A  dissolution  however  puts  an  end  to  recognized,  to  uphold  the  new  promise, 
the  authority.  By  the  force  of  its  terms  although  the  statute  cuts  it  off,  as  a  sup- 
it  operates  as  a  revocation  of  ajl  power  port  for  the  old.    What,  indeed^  would 
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All  the  power  of  a  partner,  as  agent  for  his  oopartners,  expires  when 

seem  to  be  decisive  on  this  sobject,  is,  may  be  affirmed  that  the  general  cur* 
that  the  new  promise,  if  qualified  or  rent  of  the  English,  as  well  as  the  Amer 
conditional,  restrains  the  rights  of  the  ican  anthorities,  conforms  to  this  view 
party  to  its  own  terms ;  and  if  he  can-  of  the  operation  of  an  acknowledgment, 
not  recover,  by  those  terms,  he  cannot  In  Jones  v.  Moore,  6  Binn.  (Penn.)  578, 
recover  at  all.  If  a  person  promise  to  Mr.  Chief  Justice  Tilghman  went  into 
pay,  upon  condition  tnat  the  other  do  an  elaborate  examination  of  this  ver^^ 
an  act,  performance  must  be  shown,  be-  point,  and  came  to  the  conclusion,  from 
fore  any  title  accrues.  If  the  declara-  a  review  of  all  the  cases,  that  an  ac- 
tion lays  a  promise  by  or  to  an  intes-  knowledgment  of  the  debt  can  only  be 
tate,  proof  of  the  acknowledgment  of  consider^  as  evidence  of  a  new  prom- 
the  debt  by  or  to  his  personal  repre-  ise,  and  he  added, "  I  cannot  comprehend 
tentative  will  not  maintain  the  writ,  the  meaning  of  reviving  the  old  debt  in 
Why  not,  since  it  establishes  the  con-  any  other  manner  than  by  a  new  prOm- 
tinned  existence  of  the  debt  ?  The  plain  ise."  There  is  a  class  of  cases,  not  yet 
reason  is  that  the  promise  is  a  new  one,  adverted  to,  which  materially  illustrates 
by  or  to  the  administrator  himself,  upon  the  right  and  powers  of  partners,  after 
the  original  consideration,  and  not  a  re-  the  dissolution  of  the  partnership,  and 
vival  of  the  original  promise.  So,  if  a  bears  directly  on  the  point  under  con- 
man  promises  to  pay  a  pre-existing  sideration.  In  Hackley  v.  Patrick,  8 
debt,  barred  by  the  statute,  when  he  is  Johns.  (N.  Y.)  586,  it  was  said  by  the 
able,  or  at  a  future  day,  his  ability  must  court,  that  "  after  a  dissolution  of  the 
be  shown  ;  or  the  time  must  be  passed  partnership,  the  power  of  one  party  to 
before  the  action  can  be  maintained,  bind  the  others  wholly  ceases.  There 
Why  ?  Because  it  rests  on  the  new  is  no  reason  why  his  acknowledgment 
promise,  and  its  terms  must  be  complied  of  an  account  should  bind  his  copart 
with.  We  do  not  here  speak  of  the  ners  any  more  than  his  giving  a  promis- 
form  of  alleging  the  promise  in  the  sory  note  in  the  name  of  the  firm,  or 
declaration,  upon  which,  perhaps,  there  anv  other  act."  And  it  was  therefore 
has  been  a  diversity  of  opinion  and  held  that  the  plaintiff  must  produce 
judgment,  but  of  the  fact  itself,  wheth-  further  evidence  of  the  existence  of  an 
er  the  promise  ought  to  be  laid  in  one  antecedent  debt  before  he  could  recov- 
way  or  another,  as  an  absolute,  or  as  a  er,  even  though  the  acknowledgment 
conditional  promise,  which  may  depend  was  by  a  partner  authorized  to  settle  all 
upon  the  rules  of  pleading.  This  very  the  accounts  of  the  firm.  This  doctrine 
point  came  before  the  twelve  Judges  in  was  again  recognized  by  the  same  court 
the  case  of  Hyling  v.  Hastings,  1  Ld.  in  Maiden  v.  Snerbume,  15  Johns.  409, 
Raym.  389,  421,  in  the  time  of  Lord  424,  although  it  was  admitted  that  in 
Holt.  There,  one  of  the  points  was.  Wood  v.  Braddick,  1  Taunt.  104,  a  dif- 
"  whether  the  acknowledgment  of  a  ferent  decision  had  been  had  in  Enf- 
debt  within  six  years  would  amount  to  land.  If  this  doctrine  be  well  founded, 
a  new  promise,  to  bring  it  out  of  the  as  we  think  it  is,  it  furnishes  a  strong 
statute,  and  they  were  all  of  opinion  ground  to  question  the  efficacy  of  an 
that  it  would  not,  but  that  it  was  evi-  acknowledgment  to  bind  the  partner- 
dence  of  a  promise."  Here,  then,  the  ship  for  any  purpose.  If  it  does  not 
ludges  manifestly  contemplated  the  ac-  establish  the  existence  of  a  debt  against 
knowledgment,  not  as  a  continuation  the  partnership,  why  should  it  he  evi- 
of  the  old  promise,  but  as  evidence  of  a  dence  against  it  at  all  ?  If  evidence,  aU- 
new  promise;  and  that  it  is  the  new  prom-  unde,  of  facts  within  the  reach  of  the 
ise  which  takes  the  case  out  of  the  stat-  statute,  as  the  existence  of  a  debt,  be 
ute.  Now  what  is  a  new  promise  but  a  necessary  before  the  acknowledgment 
new  contract?  a  contract  to  pay,  upon  a  binds,  is  not  this  letting  in  all  the  mis- 
pre-existinfir  consideration,  which  does  chiefs  against  which  the  statute,  in- 
not,  of  itself,  bind  the  party  to  pay,  in-  tended  to  guard  the  parties,  viz.:  the  in- 
dependently of  the  contract.  So,  in  troduction  of  stale  and  dormant  de- 
Boydell  v.  Drummond.  2  Camp.  157,  mands  of  long  standing  and  of  uncer* 
Lord  EUenborough,  with  his  character-  tain  proof  ?  If  the  acknowledgment, 
istic  precision,  said,  "  if  a  man  acknowl-  per  se,  does  not  bind  the  other  partners, 
edges  the  existence  of  a  debt,  barred  where  is  the  propriety  of  admitting 
by  the  statute,  the  law  has  been  sup-  proof  of  an  antecedent  debt,  extin- 
posed  to  raise  a  new  promise  to  pay  it,  guished  bv  the  statute  as  to  them,  to  be 
and  thus  remedy  is  revived."    And  it  revived  without  their  consent  T  It  seems 
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the  partnership  ceases,  and  although  he  can  bind  himself  under  a  con- 

difficult  to  find  a  aatiefactorj  reasoxi  has  ceaaed.  Is  not  evidence  to  charge 
why  an  acknowledgment  sbould  raise  a  the  other  in  any  maUei*  that  han  oe- 
new  promise,  when  the  consideration  aurr^  Hnes  their  ^eparatian,  but  the 
upon  which  alone  it  rests,  as  a  legal  powers  of  partners  with  respect  to 
obligation,  is  not  coupled  with  it  in  such  rights  created  pending  the  partnership 
shape  as  to  bind  the  parties  ;  that  the  remain  after  the  dissolution.  Since  it  is 
parties  are  not  bound  by  the  admission  clear  that  one  partner  can  bind  the  oth- 
of  the  dd)t,  as  a  debt,  but  are  bound  by  er  during  all  the  partnership,  upon  what 
the  acknowledgment  of  the  debt,  as  a  principle  is  it  that,  from  the  moment 
promise,  upon  extrinsic  proof.  The  doc-  when  it  is  dissolved,  his  account  of 
trine  in  1  Taunt.  104,  stands  upon  a  their  joint  contracts  snould  cease  to  be 
<:lear,  if  it  be  a  legal  ground,  that  as  to  evidence,  and  that  those  who  are  to-day 
the  things  past  the  partnership  contin-  as  one  person  in  interest,  should  to-mor- 
ues  and  always  must  continue,  notwith-  row  become  entirely  distinct  in  interest 
standing  the  dissolution.  That,  how-  with  regard  to  past  transactions  which 
ever,  is  a  matter  which  we  are  not  pre-  occurred  while  they  were  so  united  ?'' 
pared  to  admit,  and  constitutes  the  very  It  will  be  seen  that  this  case  restricts 
|;round  now  in  controversy.  The  light  the  admissions  to  matters  that  occurred 
m  which  we  are  disposed  to  consider  during  the  existence  of  the  partnership, 
this  question  is  that  after  a  dissolu-  and  the  same  doctrine  has  been  held  in 
tion  of  a  partnership,  no  partner  can  the  English  courts  in  numerous  cases, 
create  a  cause  of  action  against  the  other  Pritchard  v  .Draper  J.  R.(&  M.  191; Wright 
partners,  except  by  a  new  authority  v.  Court,  2  C.  P.  832 ;  Thwaites  v.  Rich- 
communicated  to  him  for  that  purpose,  ardson,  1  Peake,  28  ;  Nicholls  v.  Dand- 
It  is  wholly  immaterial  what  is  the  con-  me,  1  Starkie,  81 ;  Sangster  v.  Mazza- 
sideration  which  is  to  raise  such  cause  redo,  1  id.  162 ;  Grant  v.  Jackson,  1 
of  action,  whether  it  be  a  supposed  pre-  Peake,  268.  See,  holding  a  similar  doc- 
existing  debt  of  the  partnership,  or  any  trine,  Davis  v.  Coleman,  7  Ired.  (N.  C.) 
auxiliary  consideration,  which  might  424;  Martin  v.  Kent,  17  Mass.  227; 
prove  beneficial  to  them.  Unless  Shepley  v.  Waterhouse,  22  Me.  497; 
adopted  by  them,  they  are  not  bound  by  Zent  v.  Hart,  8  Penn.  St.  887 ;  Turner 
it.  When  the  statute  of  limitations  v.  Ross,  1  R.  I.  88;  Shelton  v.  Cooke,  8 
has  once  run  against  a  debt,  the  cause  Munf.  (Va.)  191 ;  Josslyn  v.  Smith,  18 
of  action  against  the  partnership  has  Vt.  358 ;  Colt  v.  Tracy,  9  Conn.  1 ;  Clark 
^one.  The  acknowledgment,  if  it  is  to  v.  Sigoumey,  17  Conn.  511 ;  Fisher  v. 
operate  at  all,  is  to  create  a  new  cause  Tucker,  1  McCord  (S.  C).  169. 
of  action ;  to  revive  a  debt  which  is  ex-  A  similar  doctrine  has  been  held  in  nu- 
tinct,  and  thus  to  give  an  action  which  merous  American  cases,  not  only  relative 
lias  its  life  from  the  new  promise  im-  to  the  existence  of  a  debt,  its  amount, 
plied  by  law  from  such  an  acknowledg-  etc.,  but  also  as  to  the  effect  of  the  ad- 
ment,  and  operating  and  limited  by  its  missions  of  one  partner  in  taking  a  debt 
purport.  It  is  then,  in  its  essence,  the  against  the  firm  out  of  the  statute  of 
creation  of  a  new  right,  and  not  the  en-  limitations.  In  Bank  of  Vergennes  v. 
forcement  of  an  old  one.  We  think  Cameron,  7  Barb.  (N.  Y.)  143,  the  firm 
that  the  power  to  create  such  a  right  of  Baker  &  Cameron  procured  a  draft  to 
does  not  exist  after  a  dissolution  be  discounted.  In  order  to  establish 
•of  the  partnership  in  any  partner."  notice  of  protest,  it  was  shown  that 
Opposed  to  this  doctrine  there  is  a  long  Baker,  after  the  dissolution  of  the  firm, 
line  of  English  cases,  of  which  Wood  v.  admitted  that  the  draft  had  been  duly 
Braddick,  1  Taunt.  104,  is  the  leading  protested.  Harris,  J.,  in  passing  upon 
case.  In  that  case,  which  was  an  action  the  effect  of  this  evidence,  said,  "  The 
Against  the  defendant  to  recover  for  admission  of  Baker  in  1846,  that  the 
ffoods  furnished  to  him  jointly  with  one  draft  had  been  duly  protested,  though 
Cox,  the  plaintiff  introduced  a  letter  it  may  have  been  proper  when  the  evi- 
from  Cox  written  ttoo  years  after  the  dence  was  offered,  to  receive  it,  cannot 
dissolution,  in  which  he  admitted  a  cer-  be  allowed  to  have  the  effect  of  proving 
tain  sum  to  be  due  the  plaintiffs.  The  notice,  a>s  against  Gameran,  as  it  was  su£ 
letter  was  received  in  evidence,  and  sequently  proved  that  the  partnership 
upon  a  case  reserved,  the  ruling  of  the  between  Biker  and  Cameron  had  been 
court  waa  sustained.  Lord  Mansfield,  C.  dissolved  before  such  admission  was 
J.,  saying :  "  Clearly,  the  admissions  of  made."  Bispham  v.  Patterson, 2  McLean 
•one  partner,  made  after  the.  partnership  (U.  S.),  87;  Bierryhill  v.  McKee,  1  Humph. 
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tract;  executed  in  tke  name  of  the  firm,  yet  he  cannot  bind  the  firm.' 

(Tenn.)  81 ;  Lansing  t.  Qalne,  3  Johns,  tiff  sought  to  recover  for  a  lot  of  paper 
(N.  Y.)  300 ;  Berringer  v.  Sneed,  8  Stew,  spoiled  by  Edwin  R.  Locke  &  Co.,  while 
(Ala.)  201 ;  Meyett  v.  Binney,  4  Btrobh.  partners.  To  prove  •  the  charge,  the 
^.  C.)  220;  Pope  v.  Risley,  28  Mo.  186;  plaintiff  offered  a  written  statement  of 
Hamilton  v.  Summers,  12  B.  Mon.  (Ky.)  one  of  the  partners,  made  ctfter  dissolu- 
11;  Mercer  v.  Sayre,  Anth.  N.  P.  (N.  tion,  admitting  the  charge.  The  court 
Y.)119;  Bell  v.  Morrison,  1  Pet.  (U.  S.)  held  that  the  evidence  was  admissible. 
851;  Bums  v.  McKenzie,  28  Cal.  101;  Upham,  J., remarking,  "The dissolution 
Oliphant  v.  Hayes,  8  Brev.  (S.  G.)  188;  of  the  firm  does  not  discharge  the  part- 
Wilson  V.  Torbett,  8  Stew.  (Ala.)  296 ;  ners  from  their  liability  on  contracts 
Connery  v.  Hayes,  10  La.  An.  825;  made  during  the  partnership ;  all  must 
Yandes  v.  Lefavour,  2  Blackf.  (Ind.)  871 ;  be  sued.  The  partnership  exists  as  to 
Qleason  v.  Clark,  9  Cow.  (N.  Y.)  57 ;  things  past,  but  not  as  to  things  future. 
White  V.  Union  Ins.  Co.  IN.  &  M.  (S.  Besides,  the  dissolution  cannot  prejudice 
0.)556;  Sheton  v.  Cocke,  8  Munf.  (Va.)  those  contracting  with  the  firm.  The  ad- 
191;  Ward  v.  Howell,  5  H.  &  J.  (Md.)  muaumofeUher  partner,  while  the  part  ner- 
50  ;  Brady  v.  Hill,  1  Mo.  815 ;  McMorgan  ehip  exists^  wUl  bind  the  firm,  and  it  can- 
v.  Richardson,  16  Mo.  409  ;  Mitchell  v.  not  be  in  the  power  of  the  firm  by  a  mere 
Rich,  1  Ala.  228 ;  Bennett  v.  Marshall,  dissolution  which  either  partner  may 
2  Miles  (Penn.),  486;  and  Herrick  v.  ordinarily  cause  at  anytime,  to  deprive 
Conant,  4  La.  An.  276.  It  was  held  that  those  dealing  with  them  of  the  benefit 
a  confession  of  judgment  was  not  bind-  of  any  confessions,  declarations  or  state- 
ing  upon  any,  except  the  partner  mak-  ments  of  a  partner  in  reference  to  such 
ing  it  in  Van  Kuren  v.  Parmalee,  ante ;  contract.  Mis  contract  is  made  with 
Reppert  v.  Colvin,  48  Penn.  St.  248 ;  them  in  full  faith  that  he  is  at  all  times 
Walsh  V.  Kane,  4  La.  An.  533 ;  Kauff-  entitled  to  the  honest  relation  of  either 
man  v.  Fisher,  8  Orant*8  Cas.  (Penn.)  partner,  as  to  the  truth  of  the  transac- 
302 ;  Levy  v.  Cadet,  17  S.  h  R.  (Penn.)  tion,  and  a  mere  subseouent  arranfe- 
126 ;  Mann  v.  Locke,  11  N.  H.  246 ;  Exe-  ment  between  them  made  without  his 
ter  V.  Sullivan,  6  N;  H.  124 ;  Lowther  consent,  ought  not,  and  in  our  opinion 
V.  Chappel,  8  Ala.  868 ;  Kelley  v.  San-  does  not,  deprive  him  of  the  benefits  of 
born,  9  N.  H.  46 ;  Whitney  v.  Reese,  11  such  admission.  *  *  To  such  per- 
Min;[i.  138 ;  Shoemaker  v.  Benedick,  11  sons,  until  their  contract  is  entirely  at 
N.  Y.  176;  Bplate  v.  Wynne,  7  Yerg.  an  end,  they  are,  and  ever  must  be,  in 
(Tenn.)  534;  Zent  v.  Hart,  8  Penn.  St.  the  eye  of  the  law,  refi;arded  and  held 
837  ;  Wheelock  v.  Doolittlef  18  Vt.  440 ;  in  all  respects,  as  still  a  firm,  with  the 
Gowdy  V.  Gillam,  6  Rich.«(S.  C.)  69;  tingle  exception  that  no  partner,  <rfter  die- 
Whipple  V.  Stevens,  22  N.  H.  219^;  eoliuion^  can  take  a  claim  out  of  the 
Tappan  v.  Kimball,  10  id.  136;  Steele  statute  of  limitations."  Parker  v.  Mer- 
V.  Jennings,  1  McMull.  (S.  C),  297;  rill,  6  Me.  41 ;  Cody  v.  Sheperd,  11  Pick. 
Brewster  v.  Hardman  Dudley  (Ga.),  138  ;  (Mass.)  400 ;  Martin  v.  Root,  17  Mass. 
Kirk  V.  Hiatt,  2  Carter  (Ind.),  322 ;  Muse  222  ;  Hunt  v.  Brigham^  2  Pick.  (Mass.) 
v.  Doudson,  2  Humph.  (Tenn.)  166.  In  218.  In  New  Hampshire,  a  partial  pay- 
Pennoyer  v.  David,  8  Mich.  407,  it  was  ment  of  a  firm  debt  by  one  partner 
held  that,  while  one  partner  cannot  after  dissolution,  takes  the  claim  out  of 
create  a  new  partnership  contract,  or  re-  the  statute  of  limitations  cte  to  those  who 
vive  one  that  has  been  barred  by  the  had  no  notice  of  dieedution.  Tappan  v. 
statute,  yet,  that  a  partner  appointed  to  ELimball,  80  N.  H.  186 ;  Kenniston  v. 
liquidate  previous  accounts  against  the  Avery,  16  id.  117,  but  not  after  notice 
firm  and  to  give  receipts,  necessarily  of  dissolution,  although  a  different  rule 
possesses  the  power  to  adjust  the  ac-  prevails  as  to  joint  promisors  (other 
counts  and  agree  upon  the  balance  due.  than  partners).  Kelley  v.  Sanborn,  9 
It  follows  as  a  matter  of  course,  as  a  re-  N.  H.  46 ;  Whipple  v.  Stevens,  22  id. 
suit  of  this  doctrine  that,  when  no  par-  219.  In  Lloyd  v.  Thomas,  79  Penn.  St. 
ticular  partner  is  intrusted  with  this  68,  it  was  held  that  one  partner  •  could 
power,  all  or  any  of  the  partners  may  not,  after  dissolution,  bind  his  former 
exercise  it,  and  in  Mann  v.  Locke,  11  partner  by  an  indorsement  made  for  the 
N.  H.  246,  this  doctrine  was  held.  In  purpose  of  raising  money  to  pay  the 
that  case,  among  other  things,  the  plain-  partnership  debts.    See  also  McCower, 

1  Bacon  v.  Hutchings,  5  Bush  (Ky.),  624 ;  Dickerson  ▼.  Wheeler,  1  Humph. 

596;    Woodworth    v.   Downer,  18  Vt.  (Tenn.)  51. 
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His  authority  as  agent  for  them  is  revoked,'  and  he  cannot  make  a 

T.  Cubbison,  72  Penn.  St.  858,  where  it  promise  to  pay  it  creates  a  new  contract 

was  lield  that  no  partner  after  dissolu-  or  liability,  out  merely  operates  to  keep 

tion,  except  a  liqnidating  partner,  has  on  foot  one  already  existing  as  a  valid 

power  to  pay  the  debts  of  the  firm  or  claim,  while  ajUr  the  statute  has  run, 

give  a  note  in  the   firm  name .     But,  no  liability  whatever  exists,  and  to  per- 
olding  that  a  liquidating  partner  has,  mit  one  partner  by  a  partial  payment  or 
see  McCower  v.  Cubbison,  antt ;  Davis'  an  acknowledgment  of  or  promise  to  pay 
Estate,  5  Whart.  (Penn.)  530  ;  Brown  v.  it,  to  revive  it  would  be  extending  to 
Clark,  14  Penn.  St.  469  ;  Whitehead  v.  him  the  power  to  create  a  new  liability. 
Bank  of  Pittsburgh,  2  W.  &  S.  (Penn.)  »  Woodworth  v.  Downer,  arde ;  Bower 
172,  or  to  renew  a  note  or  indorsement,  v.  Douglass,  25  Qa.  717.     In  Chase  v. 
Dundass  v.  Gallagher,  4  Penn.  St.  205,  Kendall,  6  Ind.  804,  it   was  held  that 
holding  that  one  partner  has  no  power  although  one  partner  has  no  authority 
to  revive  a  debt   that  has  been  rendered  to  enter  into  any  new  contract  on  be- 
invalid  by  want  of  notice.     See  Schone-  half  of  the  firm,  yet,  that  if  after  hav- 
man  v.  Fegley,  7  Penn.  St.  48U.    That  a  ing  done  so  his  copartners  nitify  his 
liquidating  partner  may,  by  acknowl-  acts,  they  are  bound  thereby.    This  is 
edgment,    stop    the    running    of    the  in  pursuance  of  a  well-recognized  doc- 
statute  of  limitations  upon  a  firm  debt ;  trine,  that  when  one  ratifies  the  act  of 
see  McCoon  v.  Galbraith,  29  Penn.  St.  another  who  has,  without  authority,  as- 
293,  in  which  it  was  held  that  a  letter  sumed  to  act  for  him,  it  is  a  recognition 
from  a  member  of  an  old  firm  was  com-  of  his  agency.    In  Palmer  v.  Dodge,  4 
petent  proof  to  take  a  case  out  of  the  Ohio  St.  21,  after  the  dissolution  one 
statute  against  the  firm,  «/i0n^^A  6«/<^6  partner  renewed  a  note  of  the  firm. 
the  statute  had  run.    But  it  is  held  that  The  court  held  that  the  other  partners 
a  promise  to  pay  even,  made  by  one  were  not  liable  thereon.     Ranney,  J.,  in 
partner  qfter  the  statute  has  run,  will  commenting  upon  the  powers  of  part- 
not  take  the  claim  out  of  the  statute  as  ners  after  dissolution,  said :    "  As  the 
to  the  other  partners.    Reppert  v.  Col-  dissolution  finds  the  engagements  of  the 
vin,  48  Penn.  St.  248;  Bush  v.  Stowell,  company,  they  must  remain  until  iiqui- 
71  id.  208  ;  Searight  v.  Craighead,  1  P.  dated  and  ]>aid,  unlesi  all  the  partners 
k  W.  (Penn.)  185;  Levy  v.  Cadet,  17  S.  consent  to  come  under  n6t«  engagements^ 
&  R.  (Penn.)  126.    The   doctrine  that  or  otherwise  change  their    character, 
one  copartner  or  co-contractor  can  re-  But,  while  the  law  thus  effectually  re- 
vive   a    debt    barred    by  the  statute,  vokes    the  implied  authority   of  each 
either  by  an  admission  or  part  payment,  partner,  to  incur  new  obligations  for  his 
has    been    abolished    in  England    by  fellows,  it  leaves  upon  each  of  them  the 
Stat.  9  Geo.  4,  chap.  14,  and   19  h  20  duty  and  continues  to  each  of  them  the 
Vict.  chap.  98,  and  under  these  statutes  right  of  doing  whatever  is  necessarv  to 
it  is  now  held  that  a  part  payment  by  cmlect  the  debts  due  to  the  partnership, 
one  partner  will  not   bind  we    other,  and  to  adjust,  settle,  and  pay  its  debts, 
though    he    afterward  assented  to  it.  For  all  these  acts,  if  done  bona  fide,  are 
Backaon  v.  Wooley ,  £11.  &  Bl.  778 ;  Wat-  for  the  advancement  and  consummation 
son  V.  Woodman,  Weekly  Notes  (1875),  of  the  great  obiects  and  duties  of  the 
p.  180.    In  many  of  the  states,  the  dis-  partners  upon  the  dissolution  to  wind 
tinction  heretofore  noted  as  having  been  up  the  whole  partnership  concern,  and 
made   by  the  Pennsvlvania  courts,  be-  divide  the  surplus,  if  any,  among  them, 
tween  the  eiTect  made  before  and  after  after  all  debts  and  charges  are   extin- 
the  statute  has  run,  is  adopted.    See  to  guished."     The  same  doctrine  is  held 
that  effect,  Wheelock  v.   Doolittle,  18  even  where  one  partner  is  designated  to 
Vt.  440  ;  Tillinghast  y.  Nourse,  14  Ga.  .  liquidate  the  affairs  of  the  firm,  and  in 
641;  EUioott  v.  Nichols,  7  Gill.  (Md.)  the  absence  of  express  authority  to  con- 
85  ;  Reid  v.  McNaughtou,  15  Barb.  (N.  fer  upon  him  power  to  bind  the  firm  by 
Y.)  168 ;  Fisher  v.  Tucker,  1  McCord's  new  contracts,  he  possesses  no  power  to 
(S.  C.)  Ch.  169 ;    Sigourney  v.  Drury,  14  bind    the    firm    by  notes,  drafts,  etc. 
Pick.  (Mass.)  887.    The  doctrine  of  these  Palmer    v.  Dodge,  ante;    Hackley  v. 
cases  is  predicated  upon  the  principle  Hastie,  8  Johns.  (N.  Y.)  586.    In  Martin 
that,  while  a  claim  against  the  firm  is  v.  Walton,  1  McCord,  16,  the  firm  of 
valid  and  operative,  a  bona  fide  payment  Walton  &  Co.  having  l)een  dissolved, 
made     by    one    partner   thereon    is  a  gave  notice  that  one  of  the  partners  waa 
proper   cmarge  against  his    copartner,  authorized  to  liquidate.     The  firm  at  the 
and    that    neither    a  pavment    nor    a  time  of  its  dissolution,  was  indebted  to 

23 
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new  contract,  nor  renew  any  old  one,^  even  thongh  the  consideration 

18  a  debt  of  the  firm.* 

the  plaintiff  upon  a  note.  After  the  dis-  with  the  liquidating  partner,  bat  not  by 

solution,  the  partner  appointed  to  liqui-  a  note  given  by  him.    See  Lock  wood  v. 

date  reneioed  the  note  in  the  firm  name.  Comstock,  4  McLc^m  (U.  S.  C.  C),  388 ; 

The  court  held  that  the  firm  was  not  Draper  ▼.  Bissell,  3  id.  275.   Or  by  a  bill 

liable  thereon.     "  An  authority/'  says  drawn  or  accepted  by  one  of  the  part- 

Galcock,  J.,  "  to  one  of  a  copartnership  ners.    Frazer  v.  Wolcott,  4  McLc«n  (U. 

to  settle  the  afiairs  of  the  firm,  receive  S.  C.  C),  365. 

and  pay  the  debts,  does  not  warrant  him  *  Long  v.  Story,  10  Mo.  630. 

to  draw  a  bill,  or  give  a  note  in  the  co-  'Hurst  v.  Hill,  8  Md.  399 ;  Draper  v. 

partnership  name."  That  the  other  part-  Biflsell,  3  McLean  (XT.  S.  C.  C),  275. 

ners  are  bound  by  a  settlement  made 
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CHAPTER   V. 

PARTNERS*  INTEREST  IN  THE  STOCK, 

Sec.  106.    Of  the  nature  of  the  intere«t 

Sec.  109.    Specific  lien  of  each  partner. 

Sec.  110.     Rule  in  Ridgelej  v.  Carey. 

Sec.  111.    Share  of  deceaaed  partner. 

Sec.  1 12.    Severance  of  joint  tenancy  upon  death  of  partner. 

Sec.  113.     Real  estate  used  for  partnership  parpoaea. 

Sec.  114.     How  coarts  of  equity  regard  auch  estate. 

Sec.  115.    When  there  are  restrictions  in  the  deed. 

Distinction  hetween  legal  and  equitable  eatate. 

Of  the  doctrine  that  shares  are  personal  estate. 

Rule  in  Thornton  ▼.  Dixon. 

Rule  in  Ball  v.  Phyn. 

Rule  in  Randall  v.  Randall. 

Rule  in  Cookson  v.  Cookson. 

Rule  in  Townsend  ▼.  Devaynea. 

Rule  in  Phillipa  v.  Phillipa. 

Rule  in  Morrie  ▼.  Keamley. 

Rule  in  Houghton  ▼.  Houghtton. 

Rule  in  Darby  v.  Darby. 

Rule  in  Eeaez  t.  Easex. 

General  summary. 

American  doctrine. 
Sec.  116.    When  one  partner  takes  lease  in  his  own  name. 
Sec.  117.     Good  will. 
Sec.  118.    Effect  of  death  upon  interest  of  deceaaed  partner  in  atock. 

Of  the  natore  of  the  interest- 

Seo.  108.  Partners  are  joint  tenants  in  the  stock  and  all  effects. 
They  are  BeizeApermy  et  per  iouV  Bat  thongh  they  are  joint  ten- 
ants of  all  the  partnership  stock  during  their  lives,  yet,  at  least  in 

'  Weat  V.  Skip,  1  Vex.  242.  whether  directly  by  purchaae,  or  cir- 

cuitously  by  employment  in  trade,  be- 

Of  joint  estate. — "  Whatever/'  says  longs  to  the  firm,  unless  the  contrary 

Mr.  Lindley,  pp.  547*558,  "  at  the  com-  can   be    shown.      See    Grawahay   t. 

mencement  of  a  partnership  is  thrown  Collins,   2    Rusa.  880,  aa  to  patenta ; 

into   the  common  atock,  and  whatever  Nerot  v.  Bumand,  4  Ruaa.  247,  and  2 

has  from  time  to  time  during  the  con-  BU.  (N.   S.)  415;  Bone  v.  Pollard,  24 

tinuance  of  the  partnerahip  been  added  Beav.  283.     The  mere  fkct  that    the 

thereto  and  obtained  by  means  thezeoff  property  in  question  waa  porehaaed  by 
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such  part  of  it  as  is  movable,  there  is  no  sarvivorship  either  at  law  or 
in  equity.  Lord  Coke/  in  commenting  upon  a  passage  of  Littleton, 
in  which  it  is  said  that  the  right  of  survivorship  shall  hold  between 

one  partner  in  his  own  name  is  imma-  is  rebutted,  by  showing  that  the  monej 
terial ;  if  it  was  paid  for  out  of  the  part-  was  lent  bj  the  firm  to  one  partner,  and 
nership  moneys,  he  will  be  deemed  to  so  was  not  in  fact  partnership  money 
hold  the  property  in  trust  for  the  firm,  when  invested.  As  in  Smith  v.  Smith, 
unless  he  can  show  that  he  holds  it  5  Ves.  193.  Moreover,  it  is  to  be  ob- 
for  himself  alone.  See  per  Lord  £1-  senred  that  property  which  has  been 
don,  in  Smith  v.  Smith,  5  Ves.  198  ;  used  and  treated  as  partnership  prop- 
Robley  v.  Brooke,  7  Bli.  90;  Morris  v.  erty  cannot  be  presumed  to  belong  to  one 
Barrett,  8  Y.  &  J.  ^4.  Upon  this  prin-  partner  only,  simply  because  he  paid 
ciple  it  is  held  that  land  purchased  in  for  it,  for  the  presumption  in  such  a 
the  name  of  one  partner,  but  paid  for  case  Is  rather  that  the  property  in  ques- 
by  the  firm,  is  the  property  of  the  firm,  tion  was  his  contribution  to  the  common 
although  there  may  be  no  declaration  or  stock.  See  Ex  parte  Hare,  1  Deac.  25, 
memorandum  in  writing  disclosing  the  ^^  Sir  J.  Gross.  This  subiect  will  be 
trust  and  signed  by  the  partner  to  whom  adverted  to  more  at  length  hereafter, 
the  land  has  been  conveyed.  Forster  It  has  been  already  seen  that  one 
T.  Hale,  5  Ves.  808,  and  8  id.  696.  So,  partner  will  not  be  allowed  to  re* 
if  shares  in  a  company  are  bought  with  tain  for  his  own  exclusive  benefit  any 
partnership  money,  they  will  be  part-  property  which  he  may  have  acquired 
nership  property,  although  they  may  be  in  breach  of  that  good  faith  which  ought 
standing  in  the  books  of  the  company  to  regulate  the  conduct  of  partners  inter 
in  the  name  of  one  partner  only,  and  it  se.  Whatever  property  has  been  so  ac- 
may  be  contrary  to  the  company's  deed  quired  will  be  treated  by  a  court  of 
of  settlement  for  more  than  one  person  equity  as  obtained  for  the  benefit  of  all 
to  hold  shares  in  it.  Ex  parte  Connell,  the  partners,  and  as  being  part  of  the 
8  Deac.  201 ;  Ex  parte  Hinds,  8  De  Q.  £  assets  of  the  firm  ;  and  this  rule  applies 
S.  618.  As  regards  ships  there  was  to  property  obtained  by  a  continuing  or 
often  a  difilculty  arising  from  the  re-  surviving  partner  in  breach  of  the  good 
gristration  acts.  For  as  it  was  clearly  faith  which  he  is  bound  to  exercise 
settled  that  a  ship  belonged,  both  at  toward  a  retired  partner,  and  the  repre- 
law  and  in  equity,  to  the  person  or  per-  sentativea  of  a  deceased  partner,  so  long 
sons  who  were  registered  as  her  owners,  as  their  interest  in  the  partnership  as- 
and  to  no  one  else,  it  followed  that  if  a  sets  continues.  See  ante,  pp.  494r-508 ; 
ship  had  been  bought  with  partnership  Featherstonhau^  v.  Fen  wick,  17  Ves. 
money,  had  been  used  as  partnership  298 ;  Olegg  v.  Fish  wick,  1  Mp.  &  G. 
property,  and  had  always  been  treated  294;- Clements  v.  Hall,  2  De  Q.  &  J.  178. 
as  such  by  all  the  partners,  yet  if  she  At  the  same  time,  if  an  advantage  which 
was  registered  in  the  name  of  one  part-  has  been  obtained  by  a  partner  is  wholly 
ner  only,  there  was  no  method  by  which  unconnected  with  the  partnership  af- 
that  one  could  be  prevented  from  efiTec-  fairs,  or,  being  connected  with  tnem, 
tuallv  asserting  an  exclusive  right  to  has  been  conferred  upon  him  with  a 
the  snip,  and  depriving  his  copartners  view  to  his  own  personal  benefit,  he  can- 
of  all  their  interest  in  her.  See  Slater  not  be  called  upon  to  account  for  it  to 
V.  Willis,  1  Beav.  354  ;  Camden  v.  An-  the  partnership.  For  example,  where 
derson,  5  T.  R.  709;  Curtis  v.  Perry,  6  a  ship,  belonging  to  a  French r^ an  and 
Ves.  789 ;  £x  parte  Yallop,  15  Ves.  60 ;  two  Americans  as  partncrb,  was  cap- 
Ex  parte  Houghton,  17  Ves.  251 .  If  a  tured  by  a  British  cruiser,  and  compen- 
ship  was  registered  in  the  name  of  two  sation  was  made  to  the  Americans,  but 
partners,  the  shares  in  which  they  were  to  them  only,  the  Frenchman  being  ex- 
interested  might  have  been  shown.  See  pressly  excluded,  it  was  held  that  the 
Ex  parte  Jones,  4  M.  &  S.  460.  As  to  sum  awarded  to  the  Americans  belonged 
the  right  of  one  partner  to  sell  or  mort-  to  them  alone,  and  that  the  Frenchman 
gage  a  ship  belonging  to  the  firm,  see  had  no  interest  in  it.  Campbell  v.  Mul- 
Ex  parte  Howden,  2  M.  D.  &  D.  574.  lett,  2  Swanst.  651 ;  see  Thompson  v. 
Strong  as  is  the  presumption  that  what  Ryan,  id.  665,  n.;  Mo&t  v.  Far- 
may  be  bought  with  partnership  money  quharson,  2  Bro.  (C.  C.)  888.  See  the 
is  partnership  property,  the  presumption  note  on  this  case  in  Belt's  edition  of 

>  Co.  Litt.  182  a.    See  likewise  1  Roll.  Abr.  C. ;  Comm.  Dig.,  tit.  **  Merchant/'  (D). 
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joint  tenants,  of  things  personal  as  well  as  of  things  real,  observes,  that 
"  an  exception  is  to  be  made  of  two  joint  merchants;  for  the  wares, 
merchandises,  debts,  or  duties  that  they  have  as  joint  merchants  or 

Brown's    Beports.      So,    if    one    nart-  was  varied  so  far  as  it  related  to  what 
ner  is  the  leasee  of  property  to  wnich  ought  to  be  considered  as  partnership 
the  firm  is  only  entitled  bo  lonff  as  the  property .     Upon  this    head    the    lord 
partnership  continues,  and  on  the  disso-  chancellor's  judgment  was  as  follows : 
lution  of  the  partnership  the  lease  is  "  It  appears  to  me  satisfactorily  made 
sold.  Its  price  belongs  not  to  the  firm,  out  from  all  the  circumstances,  that  the 
but  to  that  partner  in  whom  the  lease  is  house  in  Clifford  street  was  bought  with 
by  hypothesis  exclusively  vested.     See  the  partnership  property ;   bought,  in 
Parker  ▼.  Hills,  5  Jur.  (In.  S.)  809,  L.  J.  the  first  instance  partly  with  the  part- 
If  the  lease  is,  as  between  him  and  the  nership  property,  partly  with    money 
firm,    partnership    property,   then    of  borrowed  by  Miss  Nerot  and  afterward 
course  any  thing  for  which  he  might  sell  repaid  out  of  the  partnership  effects, 
it.  would  be  partnership  property  also,  and  partly  upon  the  credit  of  the  house 
Further,  as  regards  property  acquired  that  belonged  to  the  partnership,  and  I 
after  a  dissolution,  but  before  the  afEairs  think  that  part  of  the  vice-chancellor's 
of  a  dissolved  partnership  have  been  decree,  by  which  he  directs  the  house  to 
wound  up,  such  property  is  not  neces-  be  sold,  must  be  affirmed.     There  is  a 
sarily  to  be  considered  as  partnership  part  of  the  decree,  however,  in  which  I 
property,  even  though  the  partner  ac-  cannot  concur.    The  dissolution  of  the 
quiring  it  has  continued  to  cariy  on  the  partnership   took  place  In  September, 
business  of  the  dissolved  firm  without  1810 .     The  vice-chancellor  has  directed 
the  consent  of  his  late  partners.    This  ftU  the  propertv  to  be  sold  which  was 
was  decided    in  Nerot  v.  Burnand,   4  in  the  house  in  Clifford  street  at  the 
Rass.  247,  and  2  Bli.  (N.  S.)  216.     See,  time  when  the  decree  was  pronounced, 
too,   Payne  v.  Hornby,    25  Beav.  280.  several  years  after  the  dissolution  of 
In  that  case,  in  effect,  a  hotel-keeper  the  partnership,  as  if  all  the  property 
bequeathed  his  business  to  his  son  and  which  at  the  tune  of  the  decree  existed 
daughter.     After  the  death  of  the  tes-  in  the  house  was,  without  inquiry,  to 
tator,  the  daughter  continued  to  carry  he  considered  as  partnership  property 
on  the  business.     She  afterward  trans-  Lord  Eldon  doubted  greatly  whether 
ferred  it    to  a  new  house  in  Clifford  that  part  of  the  decree  could  be  sus- 
street,  and  this  house  was  conveyed  to  tained  ;  and  in  my  opinion  it  must  be 
her  in  fee.     She  continued  to  carry  on  varied  by  directing  the  master  to  take 
the   business  there  for  some  time,  and  an  account  of  the  particulars  of  the 
ultimately  she  married.      During  the  partnership  property  which  were  in  the 
greater    part  of    the  time   which  had  house  in  Clifford  street  at  the  time  of 
elapsed  since  the  death  of  the  testator,  the  dissolution,  and  of  the  value  of  the 
his  son  bad  been  abroad,  and  on  his  re-  property  at  that  time ;  and  to  inquire 
turn  he   insisted   that  he  ought  to  be  whether  any  part  of  that  property  still 
considered  as  a  partner  with  his  sister,  remains  in  the  house."    The  question, 
and  that  as  such  he  was  entitled  to  have  What  is  property  of  a  company  ?  must, 
the  new  house  taken  by  her,  and  all  the  as  between  the  company  and  its  mem- 
stock-in-trade  and  effects  purchased  by  hers,  be  determined  upon  the  principles 
her  in  order  to  carry  on  the  business,  above  explained.    It  has  already  been 
treated  as  partnership  property.     The  seen  that  what  directors  may  acquire  in 
vice-chancellor  decided  that  the  testa-  breach  of  good  faith  toward  the  share- 
tor's  son  and  daughter  had  become  part-  holders  must  be  accounted  for  to  the 
ners,  but  that  the  partnership  between  company ;  and  it  has  been  decided  that 
them  had  been  dissolved  on  her  mar-  unissued  shares  in  a  company  belong  to 
riage.      He  also   held   that    the    new  the  company,  and  that,  although  they 
house,  and    all    the  goods,  furniture,  may  be  placed  at  the  disposal  of  the 
plate,  linen,  china,  wines,  stock-in-trade,  directors,  the  directors  must  account  to 
implements  and  other  effects,  being  in  the  company  for  whatever  they  may  re- 
and  about   the  premises,  formed  a  part  ceive  in  respect  of  such  shares.     York 
of  the  partnership  property.    Upon  ap-  and  North  Midland  RaiL  Co.  v.  Hudson, 
peal,  this  decision  was  affirmed,  so  far  16  Beav.  485. 
as  it  related  to  the  existence  and  subse- 
quent dissolution  of  partnership,  but  Separate  etftaU, —  It  by  no  means  fol- 
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partners,  shall  not  survive,  but  shall  go  to  the  executors  of  him  that 
deceaseth:  and  this  is  per  legem,  mercaioriamy  which  is  part  of  the 
laws  of  this  realm,  for  the  advancement  and  continuance  of  com- 

lows  that  perao&B,  who  are  partners  by  trade,  Ex  parte  Smith,  8  Madd.  68,  are 
Yirttie  of  their  participation  in  profits,  the  separate  property  of  one  of  the  part- 
are  entitled  as  such  to  that  which  pro-  ners,  subject  to  the  right  of  the  others  to 
duces  those  profits.  For  example,  coach  use  them  as  long  as  the  partnership 
proprietors  who  horse  a  coach  and  di*  continues.  Farther  still,  it  does  not 
Tide  the  pro9^»  i^^^y  ^^^  make  use  of  e^en  necessarily  follow  that  property 
horses  which  belong  to  himself  alone  bought  with  the  money  of  tiie  firm  is 
and  not  to  the  firm  of  proprietors.  As  the  property  of  the  firm.  For  it  some* 
in  Fromont  v.  Coupland,  2  Bing.  170 ;  times  happens  that  property,  althoagh 
Barton  v.  Hanson,  2  Taunt.  49,  and  see  paid  for  by  the  firm,  has  been,  in  fkct, 
Wilson  V.  Whitehead,  10  M.  &  W.  508,  bought  for  one  partner  exclusiyely,  and 
as  to  an  authors  interest  in  paper  sup-  that  he  has  become  debtor  to  the  firm  for 
plied  for  his  work  to  the  publisher  So  the  purchase-money.  See  Smith  ▼.  Smith, 
whero  a  merchant  employs  a  broker  to  5  Ves.  198 ;  Ex  parte  Emly,  1  Rose,  04. 
buy  goods  for  him  and  to  sell  them  It  is  obvious,  therefore,  that  the  only 
again  on  his  account,  although  it  may  true  method  of  determining  as  between 
he  agreed  that  the  profits  are  to  be  di-  the  partners  themselves  what  belongs 
vided,  the  goods  themselves,  and  the  to  the  firm,  and  what  not,  is  to  asoer- 
money  arising  from  their  sale,  are  the  tain  what  agreement  has  been  come  to 
property  of  the  merchant,  and  not  the  upon  the  subject.  If  no  express  agree- 
loint  property  of  himself  and  the  bro-  ment  has  been  come  to,  attention  must 
ker ;  Smith  v.  Watson,  2  B.  &  C  401 ;  be  paid  to  the  source  whence  the  prop« 
Meyer  v.  Sharp,  5  Taunt.  74,  E.  C.  L.  erty  was  obtained,  the  purpose  for 
R.  1. ;  Burnell  v.  Hunt,  5  Jur.  060,  Q.  B.,  which  it  was  acquired,  and  the  mode 
and  it  not  unfrequently  happens  that  in  which  it  has  been  dealt  with.  The 
dormant  partners  haye  no  interest  in  following  recent  case,  in  which  there 
any  thing  except  the  profits  accruing  to  was  very  little  evidence  to  show  what 
the  firm  to  which  they  belong.  See  Ex  agreement  had  been  made,  may  be  use- 
parte  Hamper,  17  Yes.  404,  405 ;  Ex  fully  referred  to  on  this  subjects  In 
parte  Chuck,  Mont.  878.  Again,  it  by  Ex  parte  Owen,  4  De  G.  &  Sm.  851,  one 
no  means  follows  that  property,  used  by  Bowers,  who  was  a  grocer,  provision 
all  the  partners  for  partnership  purpo-  dealer  and  wine  merchant,  and  who  pos- 
ses, is  partnership  property.  For  ex-  sessed  stock  in  trade  and  household  fur- 
ample,  the  house  and  land  in  and  upon  niture  at  his  place  of  business,  took  two 
which  the  partnership  business  is  car-  partners,  without  any  agreement  ex- 
ried  on  often  belongs  to  one  of  the  cept  that  they  were  to  participate  in  the 
partners  only,  either  subject  to  a  lease  profits  of  the  concern.  They  bought 
to  the  firm,  or  without  any  lease  at  all.  in  no  capital  and  paid  no  premium,  and 
See  Parker  v.  Hills,  5  Jur.  (N.  S.)  809,  no  deed  or  agreement  was  executed. 
L.  J. ;  Ex  parte  Murton,  1  M.  D.  &  D.  Bowers  bought  with  his  own  money  but 
252;  Balmain  v.  Sliore,  9  Ves.  500;  in  the  name  of  the  firm,  new  stock  re- 
Rowley  V.  Adams,  7  Beav.  548  ;  Doe  v.  quired  for  the  business.  Upon  the 
Miles,  1  Stark.  181,  and  4  Camp.  878.  bankruptcy  of  the  firm,  the  question 
If  there  is  no  lease  and  the  firm  is  dis-  arose  to  whom  the  stock  in  trade  and 
solved,  the  owner  can  eject  his  late  furniture  belonged.  The  court,  coming 
partners  without  notice  to  quit.  Doe  to  the  best  conclusion  it  could  from 
V.  Bluck,  8  C.  &  P.  464 ;  Benham  v.  such  materials  as  were  before  it,  held 
Gray,  5  C.  B.  138  (an  action  of  trespass),  that  there  was  an  agreement  between 
As  to  an  injunction  in  such  cases,  see  the  three,  expressed  or  implied,  Uiat  all 
Elliott  V.  Brown,  3  Swanst.  489,  n,;  the  stock  in  trade  should  become  the 
Hawkins  v.  Hawkins,  4  Jur.  (N.  S.)  1044.  property  of  the  three,  subject  to  an  ao- 
As  to  voting  for  members  of  parliament,  count,  in  which  the  partnerehip  would 
Rogers  v.  Harvey,  5  C.  B.  (N.  S.)  1.  So  be  debited  in  favor  of  Bowers  for  the 
it  sometimes  happens,  though  less  fre-  value  of  the  articles  which  belonged 
quently,  that  office  furniture,  Ex  parte  to  him  or  for  which  he  paid.  Bat  the 
Owen,  4  De  G.  &  Sm.  851 ;  see  Ex  parte  loourt  thought  there  was  not  the  same 
Hare,  ]  Deac.  16 ;  Ex  parte  Murton,  1  ground  for  such  an  inference  as  to  the 
M.  D.  &  D.  252,  and  even  ntensile  in  noasehold  fumitare.  and  that  therefore 
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merce  and  trade,  which  is  pro  bono  ptiblico  ;  for  the  rale  is,  that  jus 
accreacendi  inter  mercaiores  pf*o  beneficio  conwiercii,  locum  non  habeL* 
It  seems  clear  that,  at  the  time  Lord  Coke  wrote,  the  distinction 

WEB  held  to  have  oontinTied  and  to  re-    in  fee  continued  to  be  vested  in  them 
main  the  separate  estate  of    Bowers,  jointly,  and  not  in  common,  as    would 
The  cases,  however,  which  offer  most  have  been   the  case  had   it  become  a 
dlfflcalty,    are    undoubtedly    those    in  partnership    property.     In  Phillips  v. 
which  partners  have  brought   into  a  Pliillips,  as  stated  in  Bisset  on  Partner- 
common  stock  or  at  aM  events  used  for  ship,  p.  50,  the  report  in  1  M.  &  E.  649, 
Eartnership  purposes,  land  which  they  is  silent  as  to  the   property  devised, 
ave  not  bought  with  the  partnership  Mr.    Bisset  considers    the  decision  as 
moneys  for  the  purpose  of  carrying  on  an  authority  on  the  point  of  conver- 
their  trade.    In  such  cases  as  these  the  sion.     But   if,  as  he    represents,   the 
real  point  to  be  determined  is  whether  court  came  to  the  conclusion  that  the 
the  partners  are,  as  regards  the  land,  devised  property  was  not  in  fact  part- 
any  thing  more  than  co-owners,  as  to  the  nership  property,  the  question  of  con- 
distinction  between  co-ownership  and  version  would  not  raise,  public  houses 
partnership ;  for,  as  already  observed,  were    devised   to    two    persons,    who 
it  does  not  follow  that  two  persons  who  carried  on  a   brewery  in  partnership, 
are  partners  as  segards  profits,  are  en-  and  it  was  held  that  such  houses   did 
ti  tied  as  such  to  that  which  yields  those  not  become  partnership  property  though 
profits.     Suppose,    for  example,  that  used  for   the   purposes    of   the  part- 
two  or  more  joint  tenants,  or  tenants  in  nership.    In  the  same  case  some  mort- 
common,  of  a  farm  or  a  mine,  work  gage    debts    secured  on  public  houses 
their    common    property    together   as  were    bequeathed     to  the    two   part- 
partners,  contributing  to  the  expenses  ners,    and    they  afterward    purchased 
and  sharing  all  profits  and  losses  equal-  the  equities   of  redemption,  and  paid 
)y,  there  would  certainly  be  a  partner-  for   them  out   of    the   funds    of   the 
snip ;  and  yet,  unless  there  were  some-  partnership,  but  it   was  held  that  the 
thing  more  in  the  case,  it  would  seem  property  thus  acquired  did  not  form 
that  the  land  would  not  be  partnership  part  of  the  partnership  property,  the 
property,  but  would  belong  to  the  part-  equities  of    redemption  following  the 
ners  as  co-owners,  just  as  if  they  were  mortgage  debts.     But  in  this  very  case 
not  partners  at  all.    Seel  Swanst.  52^8,  it  was  held  that  other  public  houses, 
Crayshaw  v .    Maule ;   and  Kay,    159,  purchased  by  the  partners  out  of  the 
Roberts  v.   Eberhanit.     In  Morris  v.  partnership  funds,  and  used    for  the 
Barrett,  8  Y.  ft  J.  884,  lands  were  devised  purposes  of  its  trade,  did  form  partner- 
to  two  persons  as  joint  tenants.      They  ship  property  to  all  intents  and  pur- 
farmed  those  lands  together  for  twenty  poses.      1  M.  ft  K.  649.     On  the   other 
years,  and  kept  their  money  in  one  com-  hand,  in  Jackson  v.  Jackson,  9  Yes.  591, 
mon  stock  to  which  each    had  access,  and  7  id.  585,  compare  this  with  Brown 
but  they  never  came  to  any  account  v.  Oakshot,  24  Beav.  254,  a  testator  had 
with  each  other.    Out  of  their  common  devised  to  his  two  sons  jointly  his  trad- 
stock  they  bought  other  lands,  which  ing  business  and  lands  used  by  him  for 
were  conveyed  to  one  of  them  only,  but  the  purpose  of  carrying  it    on.      The 
were   farmed    by  both,  like    the  first  sons  took  the  business  and  carried  it  on 
lands.     It  was  held  that  the  devised  in  partnership ;  and  it  was  held  that  the 
farms  were  not  partnership  proper^,  lands  formed  part  of  the  partnership 
but  that  the  purchased  farms  were.    In  property,  and  did  not  belong  to  the  sons 
Brown   v.   (Hikshot,   24   Beav.    254,  a  as  mere  joint  tenants.     In  this  case  not 
brewer  devised  his  reid  estates  to  trus-  only  was  there  some  evidence  to  show 
tees  for  a  term  of  500  years,  upon  trust,  that  the  sons  ooni^dered  the  land  as  part 
to  pay  certain  annuities,  and  to  divide  of  their  property  as  partners,  but  there 
the  surplus  rents  between  his  sons,  and  was  also  this  peculiarity,  that  a  trading 
he  devised  the  same  estates  subject  to  business  was  left  to  them,  and  that  the 
this  term  to  his  sons  as  joint  tenants,  land  was  accessory  to  that  trade ;  so 
The  sons  carried  on  their  father's  busi-  that  it  was  very  difficult,  as  observed 
ness  in  partnership  together,  and  used  by  the  Lord  Chancellor,  to  sever  the 
the  real  estates  devised  to  them  for  the  profits  from  the  land  and  to  hold  the 
purposes  of   the  buriness ;  but  it  was  devisees  to  be  partners  as  to  the  former, 
nevertheless  held  that  the   reversion  but  not  as  to  the  latter.    Upon  this  last 
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between  merchants  and  traders  in  general  had  been  folly  established. 
It  is  probable,  therefore,  that  in  this  passage, he  only  referred  to  mer- 
chants properly  so  called,  namely,  those  who  export  the  native  pro- 

Sx>iind  it    wM  held,  in    Giawfiliay  v.    ment  is  dependent  on  an  onpeiformed 
aule,  1  Swanst.  495,  that  mines   de-    condition,  do  long  will  the  ownership 
viaed  to  several  persons  for  the  express    of  the  property  remain  undianged.    £z 
purpose  of  bein?  worked  by  them  in    parte    Wheeler,    Buck,  25 ;    £x  parte 
partnership,  and  which  were  worked    Cooper,  1  M.  D.  &  D.  858 ;   Hawkins  v. 
accordingly,  were  partnership  property.  Hawkina,  4  Jar.  (N.  8.)  1044.    Moreover, 
By  a  slight  extension  of  the  same  prin-  as  the  creditors  of  any  ordinary  indi- 
ciple,  if  several  persons  take  a  lease  of  vidual    have,   generally    speaking,   no 
a  colliery,  in  order  to  work  the  colliery  lien  on  his  property,  and  cannot  pre- 
as  partners  and  they  do  so  work  it,  the  vent  him  from  disposing  of  it  as  he 
lease  will  be  partnership  property.  Far-  pleases,  so  the  creditors  of  a  firm  have 
aday  v.   Wight  wick,  Taml.  250,  and  1  no  lien  on  the  property  of  the  firm  eo  as 
R.  &  M.  45.    See  Bentley  v.  Bates,  4  T.  to  be  able  to  prevent  it  from  parting 
&C.  Ex.  182.     So,  if  co-owners  of  land  with  that  property  to   whomsoever  it 
form   a  partnership,  and    the  land  is  chooses.    Accordingly  it  has  frequently 
merely  accessory  of  their  trade,  and  is  been  held  that  agreements  come  to  be- 
treated  as  part  of  the  common  stock  of  tween  partners  converting  the  property 
the  firm,  the  land  will  be  partnership  of  the  firm  into  the  separate  estate  of 
property.    Essex  v.  Essex, 20  Bea v.  442.  one  or  more  of  its  members,  and  vice 
Upon    the  whole,  therofore,  it  seems  versa,  are  binding  not  only  as  between 
that  land  acquired,    whether    ffratuit-  the  partners  themselves,  but  also  on 
ously  or  not,  for  the  purpose  of  carry-  their  joint  and  on  their  respective  seve- 
ing  on  a  partnership  business,  and  used  ra)  creditors ;  and  that  in  the  event  of 
for  that  purpose,  is  to  be  considered  as  bankruptcy,  the  assignees  must  give  ef- 
property  of  the  partnership ;  but  that  feet  to  such  agreements.     See  Ex  parte 
land  which  is  not  so  acquired,  but  which  Baffin,  and  the  other  cases  dted  ante, 
be  longing  to  several  persons  jointly  or  in  and  Campbell   v.    Mullett,   2  Swanst. 
common,  is  employed  by  them  fpr  their  575 ;  Ex  parte  Glarkson,  4  D.   ft  Oh. 
common  profit,  does  not   become   part-  56;  Ex  parte  Peake,  1  Madd.  358.    A. 
nership  property  unless  there  is  some  conversion-  of  joint  into  separate  prop- 
evidence    to  show   that    it    lias   been  erty,  or  vies  wrsa,  most  frequently  takes 
treated   by  them  as  ancillary  to  their  place  when  a  firm  and  one  of  its  part- 
partnership  business,  and  as  part  of  the  ners  carry  on  distinct  trades,  or  when  a 
common  stock  of  the  firm.  change  occurs  in  a  firm  by  the  retire- 
ment of  some  or  one  of  its  members,  or 
Convereion  of  joint  estate  into  separ-  by  the  introduction  of  a  new  partner. 
aie  estate  and  vice  versa. — It  is  compe-  Where  a  firm  and  one  of  its  members 
tent  for  partners  by  agreement  amongst  carry  on  distinct  trades,  property  pass- 
themselves  to  convert  that  which  was  ing  in  the  ordinary  way  of  business 
partnership  property  into  the  separate  from  the  partner  to  the  firm,  ceases  to 
property  of   an  individual  partner,  or  be  his  and  becomes  the  property  of  the 
vice  versa.     Ex  parte  Ruffin,  6  Ves.  119;  partnership,  and  vice  versa,  just  as  if  he 
Ex  parte  'Wlliams,  11  id.  8  ;    Ex  parte  were  a  stranger  to  the  firm.     This  was 
Fell,  10  id.  848;  Ex  parte  Bowlandson  ,1  settled  in  the  great  case  of  Bolton  v. 
Rose,  416.      And    the    nature    of   the  Puller,  1  Bos.  &  P.  589,  in  which  there 
property  may  be  thus  altered  by  any  were  two  banking  firms,  one  carrying 
agreement  to  that  effect ;    for  neither  a  on  business  at  Liverpool  and  one  at 
deed  nor  even  a  writing  is  absolutely  London.    All  the  partnera  in  the  latter 
necessary  ;  Ex  parte  Williams,  11  Yes',  firm  were  partners  in  the  former.  Some 
8 ;  Ex  parte  Clarkson,  4  D.  &  C.  56,  per  bills  of  exchange  came  in  the  ordinary 
Sir  G.  Ross  ;   Ex  parte  Owen,  4  De  Q.  course  of  business  into  the  hands  of  the 
h  Sm.  851.-    None  of  these  cases,  how-  Liverpool  firm,  to  be  placed  to  the  gen- 
ever,  turned  on  the  effect  of  an  unwrit-  eral  account  of  its  customers.    These 
ten  agreement  relating  to  land.    See,  as  bills  were  remitted   by  the  Liverpool 
to  a  transfer  by  a  partner  of  his  share  firm  to  the  London  firm  to  be  placed  to 
in  the  partnership  property,  when  it  the  credit  of  the  former  in  the  general 
consists  wholly  or  in  part  of  land,  post  account  between  the  two  houses.    Both 
c.  5,8.  5.      But  so  long  as  the  agree-  houses  afterward  becoming  bankrupt,  it 
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ducts  and  mannfactureB  of  the  kingdom  or  her  colonies  to  foreign 
climes,  or  import  the  commodities  of  different  countries  into  this 
kingdom.*  But,  however  this  may  be.  Lord  Keeper  Harcourt  ob- 
served that,  in  his  time,  the  custom  of  merchants  was  extended  to  all 

was  held  that  the  bills  were  the  prop-  541 ;  Ex  parte  Peake.  1  Madd.  846 ;  Ex 
erty  of  the  London  firm  and  not  of  the  parte  Fell,  10  Ves.  848,  which  is  the 
Liverpool  firm,  or  of   its   customers,  leading  case  on  this  subject.    Thomu 
LordC.  J.  Eyre,  in  delivering  judgment,  Cooper,  a  brewer,  took  James  Cooper 
adverted  to  the  question  now  under  con-  into  partnership.    That  partnership  was 
sideration  in  the   following   terms: —  afterwarddissolvedbyarticles,  by  which 
"  There  can  be  no  doubt  as  between  the  buildinj»s,  premises,  stock  in  trade, 
themselves*  a  partnership   may  have  debts  and  enects,  were  assigned  to  James 
transactions  with  an  individual  partner  by  Thomas,  who  retired.    James  after- 
or  with  two  or  more  of  the  partners  ward  became  bankrupt,  and  some  of  the 
having  their  separate  estate  engaged  in  partnership  debts  being  unpaid,  an  at- 
some  joint  concern  in  which  the  general  tempt  was  made  to  have  what  had  been 
partnership  is  not  interested  ;  and  that  the  property  of  the  partnership  applied 
they  may  by  their   acts    convert  the  in  liquidation  of  those  debts.    But  it 
joint  property  of  t)ie  general  partner-  was  held,  that  such  property  was  no 
ship  into  the  separate  property  of  an  longer  the  joint  property  of  the  two 
individual    partner,  or  Into  the  joint  partners,  but  had  been  converted  into 
property  of  two  or  more  partners,  or  the  separate  property  of  James.     Ex 
e  converaa.    And   their  transactions  in  parte  Williams,  11  Yes.   8.    Compare 
this  respect  will,  generally  Hpeaklng,  Ex  parte  Cooper,  1  M.  D.  &  D.  858,  was 
bind  third  persons,  and  third  persons  a  similar  case,  only  that  on  the  dissolu- 
may   take  advantage  of  them  in  the  tion  no  assignment  was  made.    There 
same  manner  as  if  the  partnership  were  was  not  even  any  written  agreement 
transacting  business  with  strangers ;  for  showing  the  terms  on  which  the  disso- 
instance,  suppose  the  general  partner-  lution  took  place.    But  it  was  sworn 
ship  to  have  sold  a  bale  of  goods  to  the  that    the    partner  who  continued  the 
particular  partnership,  a  orMlitor  of  the  business  was  to  take  all  the  stock  and 
particalar  partnership  might  take  those  effects  of  the  old  firm,  and  it  was  held 
goods  in  execution  for  the  separate  debt  that  they  had  become  his  separate  prop- 
of  that  particular  partnership."  Where  erty,  and  could  not«be  considered  as  the 
a  change  occurs  in  a  firm  by  the  retire-  joint  property  of  the  dissolved  partner^ 
ment  of  one  or  more  of  its  members,  ship.    These  decisions  have  always  been 
nothing  is  more  common  than  for  the  regarded  as  settling  the  law  upon  the 
partners  to  agree  that  those  whq  con-  subject  of  conversion  of   partnership 
tinue  the  business  shall  take  the  prop-  property,  and  have  been  constantly  f<^l- 
erty  of  the  old  firm  and  pay  its  debts,  lowed.     They  were  not,  it  will  be  ob- 
or  that  part  of  the  property  of  the  old  served,  decided  with  reference  to  the 
firm  shall  become  the  property  of  those  doctrine  of  reputed  ownership,  but  with 
by  whom  its  business  is  to  be  continued,  reference  only  to  the  real  agreement 
whilst  the  rest  of  the  property  shall  be  come  to    between  the .  partners.     The 
otherwiee  dealt  with.    So,  again,  when  case  of  Ex  parte  Owen,  4  Iflh^-  <&  S™* 
a  partnership  is  first  formed,  or  a  new  851,  which  has  been  alread^Rf erred  to 
partner  is  ta!ken  into  an  existing  firm,  shows  that  similar  principles  must  be 
or  two  firms  amalgamate  into  one,  some  applied  in  order  to  determine  wliat,  on 
agreement  is  generally  come  to  by  which  the    formation  of   a   partnership,^  has 
what  was  before  the  property  of  the  been  converted  from  separate  into  joint 
one  or  more  persons  who  are  joined  by  estate.    See,  too,  Ex  parte  Barrow,  2 
the  others,  becomes  the  joint  propertv  Rose,  252,  and  Belcher  v.  Sikes,  8  B.  & 
of  theae  last  and  of  those  they  join.  All  C.  185,  for  a  case  where  separate  estate 
sach  agreements  are  valid,  and  have  the  was  made  joint  by  a  deed  of  dissolution 
effect  of  altering  the  equitable  owner-  not  clearly  expressed.     In  order,  how- 
ship  in  the  property  afiidcted  by  them,  ever,  Uiat  an  agreement  may  have  the 
Ex  parte  Baffin,  6  Ves.  119.     See.  too,  effect  of  converting  joint  into  separate 
Ex  parte  Sprague.  4  D.  O.  Mac.  &  Q.  estate,  or  «t<^  ««r«a,  the  agreement  must 
866 ;  Ex  parte  Clarkson,  4  D.  &  Ch.  56;  be  executed  and  not  executory  merely. 
Ex  parte  Gnmey,  2  De  O.  Mac  Sc  G.  >  Beaweess,  81. 
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traders,  to  exclude  saryivorship ;  ^  and  the  ciusfcoiii  so  extended  has 
neyer  since  been  contrayened. 

Specifio  lien  of  each  partner. 

Sec.  109.  Each  partner  has  a  specific  lien  on  the  partnership  stock, 
not  only  for  the  amount  of  his  share,  but  for  moneys  adyanced  by 
him  beyond  that  amount  for  the  use  of  the  copartnership,  as  also  for 
moneys  abstracted  by  his  copartner  beyond  the  amount  of  his  share.* 


>  Jeffereye   v.    Small,    1   Vern.    217.  with  the  rest  of  his  property,  for  the 

There  mast  be  some  mietake  in  the  re-  benefit  of  his  creditors.     It  was  held  on 

port  of  Newell  v.  Townsend,  6   Sim.  a  biU  by  A  to  apply  the  proceeds  of  the 

420.  cotton  to  the  payment  of  his  debts,  that 

'  West  y.  Skip,  2  Vex.  142  ;  Ex  parte  the  assignees  had  taken  the  cotton  sub- 
Ruffln,  6  Ves.  110.      Upon  dissolation  iect  to  ul  the  equities  attached  to  it  in 
each  partner  must    discharge  his   in-  B's  liands,  and   that  the  proceeds  of 
debte<me8S  to  the  firm  and  uis  copart-  the  cotton,  being  partnership  property, 
ners  have  a  lien  on  his  share  for  such  should  first  be  appUed  to  the  payment 
debts.    Murray  v.  Pinkett,  12  CI.  &  F.  of   the  bills  made  for  the  purchase- 
764.     If  partners  having  equal  interests  money,  and   which  constituted  a  part- 
made  advances  unequally  thev  are  en-  nership  debt.     Addison  y.  Burekmyer, 
titled  to  reimbursement  from  the  others,  4  Sandf.  (N.  Y.)  Ch.  498.     Where  a  part- 
but  if  the  assets  are  insufficient,  in  the  ner,  at  the  request  of,  or  by  agreement 
absence  of  an  agreement  to  the  contrary,  with  his  copartuer,  pays  such   oopart- 
the  deficiency  must  be  treated  as  a  debt  ner's  debts  on  account  of  the  business, 
or  loss,  to  which  they  must  all  contrib-  he  has  a  lien  upon  the  partnership  prop- 
ute    equally.        No  well  v.  No  well,  L.  erty  for  the  amount  actually  paid   by 
R.,  7  Eq.  5S^ ;  Wood  v.  Scoles,  L.  R.,  1  him.    Thus,  where  a  merchant,  being 
Ch.  867.    So  partners  have  a  specific  largely  indebted,  took  B  in  as  a  partner, 
lien  upon  the  partnership  property  to  who  brought  in  no  capital,  but  who  sue- 
have  it  applied  in  payment  of  the  firm's  ceeded  in  establishing  the  credit  of  the 
debts.     West  y.   Skip,  ante.      Thus  in  firm,  and  the  partnership  business  pro- 
Allen  V.  Hawley,6  Fla.  142,  where  two  duced  immense   profits,  it  was  agreed 
persons  entered  into  an  agreement  for  that  the  debts  of  A  should  be  under- 
carrying  the  United  States  mail,  each  taken  by  the  firm.    The  firm  failed,  and 
contributing  a  certain  sum  for  the  pur-  A  died.    One  of  the  debts  of  A   was 
chase  of  a  steamboat,  it  was  held  that  $800,000  to  the  United  States,  which 
the  steamer  vested  in  them  as  partners,  was  compromised  on  the  payment  of 
subject  to  an  implied   trust  that  they  $200,000.     The   remaining  debts  or  A 
should  hold  it  until  the  purposes  for  were  paid    and    compromised    by  the 
which  it   was  purchased  were  accom-  firm.      Held,    that  A   became   a   cred 
plished,  and  subject  to  be  applied,  if  iter  to  the  firm  to  the  amount  of  A's 
necessary,  to  the  payment  of  partner-  debts  paid  and   compromised    by  the 
ship  debt^  "  Each  partner,"  said  the  firm,  but  only  to  the  amount  at  which 
court,  "  hfl|a  specific  lien  on  partner-  they  were  compromised,  and  that  as  the 
ship  stock^not  only  for  the  amount  of  partnership  property,  after  the  payment 
his  share,  but  for  moneys  advanced  by  of  the  partnership  debts,  belonged  to 
him  beyond  his  share  to  the  use  of  the  the  partners,  B  was  to  be  credited  with 
copartnership  ;  the  share  of  each  being  the  amount  of  A's  debts  as  they  were 
the  proportion  of  the  residue  on  the  compromised.      Iddings    y.    Brnen,   4 
balance  of  the  account."    So,  where  A,  Sandf.  (N.Y.)  Ch.   228.     But,  if  it  is 
resident  in  New  Orleans,  and  B,  resident  agreed  that  one  partner  shall  have  the 
in  New  York,   agreed    that  A  should  property,  indemnifying  the  other  against 
buy  cotton  on  their  joint  account,  and  the  firm  debts,  he  takes  it  diyeeted  of 
ship  the  same  to  New  York  to  be  sold  this  lien.    In  re  Lan^n^^ead,  7  D.  M.  ft 
by  B.    A  paid  for  the  cotton  with  the  Gt.  858 ;  Andrews  v.  Mann,  81  Miss.  888, 
proceeds  of  certain  bUls  of  exchange  and  the  same  is  true  if  it  is  sold  and 
drawn  by  him  on  B,  and  accepted  by  carried  to  the  separate  account  of  one 
the  latter.    The  bills  were  not  paid,  6  partner;  Holroyd  y.  Griffiths,  Z1>r.4SSS; 
failed,  and  assigned  the  luuold  <wtton,  nnleas  the  transfer  is  qualified ;  Holder* 
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In  the  words  of  Lord  Hardwicke,  ^'  when  an  acconnt  is  to  be  taken, 
each  is  entitled  to  be  allowed  against  the  other  every  thing  he  has  ad- 
Yanced  or  brought  in  as  a  partnership  transaction,  and  to  charge  the 
other  in  the  account  with  what  the  other  has  not  brought  in,  or  has 
taken  out  more  than  he  ought;  and  nothing  is  to  be  considered  his 
sharcj  but  the  proportion  of  the  residue  on  the  balance  of  the  account," 
If  a  partner  take  the  whole,  or  any  part  of  his  share  out  of  the  part- 
nership stock,  the  stock  so  taken,  if  identified,  is  applicable  to  the 
payment  of  what,  upon  an  acconnt  taken,  shall  be  found  to  be  due 
from  him  to  the  partnership,  before  it  can  be  applied  to  the  payment 
of  his  separate  creditors,  even  though  they  be  creditors  by  specialty.* 
So,  also,  the  partners'  lien  upon  the  partnership  stock  is  not  considered 
as  appropriated  to  the  stock  brought  in,  but  to  every  thing  coming  in 
lien  during  the  continuance  or  after  the  determination  of  the  part- 
nership.' To  illustrate  the  latter  part  of  this  position:  if  the  part- 
nership between  two  partners  be  determined  as  to  certain  of  their 
goods,  by  an  execution  levied  on  those  goods  by  the  separate  creditors 
of  one  partner,  and  the  creditors  trade  with  these  goods,  and  out  of 
the  proceeds  thereof  purchase  other  goods  for  the  pui*poses  of  their 
trade,  the  lien  of  the  solvent  partner  attaches  on  the  newly  purchased 
goods.    In  the  case  of  Skipp  v.  Harwood,'  Messrs.  Harwood  &  Skipp 

nuss  ▼.  Shakles,  8  B.  &  G.  612,  but,  if  cannot  levy  upon  and  seU  his  interest  in 

he  is  compelled  to  paj  any  of  the  firm  the  partnership  property  except  subject 

debts,  he  maj  recover  the  amount  of  his  to  the  equities  of  tne  creditors  of  the 

former  partners.    Bruner  v.  Worthing-  firm,     dagett  ▼.  Eilbourne,  1  Black  (U. 

ton,  10  Allen  (Mass.),  339.    The  capital  9.),  846 ;  Enoz  v.  Summers,   1  Yeates 

left  in  the  business  draws   with  it  a  (Penn.),  477 ;  Merrill  v.  Rinker,  1  Bald, 

share  of    the  profits  realized  from   its  {U.  S.  G.  C.)  528 ;  Dower  v.  Stauffer,  1 

use  by  the  remaining  partners,  and  they  Penn.    St.   198 ;    White  ▼.  Dougherty, 

will  be  compelled  to  account  therefor,  M .  &  Y.  (Tenn.)  309  ;  Knox  ▼.  Schepler, 

even  thoufffathe  partnership  is  dissolved  2  Hill  (S.  C),  595 ;  Tappan  v.  Blaisdell, 

by  death,  bankruptcy,  insanity  or  other  5  N.  H.  189  ;  Fish  v.  Herrick,  6  Mass. 

cause.    Wedderbem  y,  Wedderbem,  22  271 ;  Morrison  y .  Blodgett,  8  N.  H.  238 ; 

Beay.  84;  Crawshay   y.  Collins,  1  J.  &  Dow  y.    Say  ward,  12    id.  271;     Allen 

W.  267;  Simpson  y.  Chapman,  4  D.  M.  y.  Dunn,  16  Me.  292;  Lucag|^  At  wood, 

ft  0. 154 ;  Parsons  y.  Hayward,  31  Beay.  2  Stew.  (Ala.)  878 ;   WaldiV  y.   Sim 

199 ;    Featherstonangh,  y.  Fenwick,  17  mons,  28  Ala.  629  ;  Burpee  y.  Bunn,  22 

Ves.  Jr.  298:  Turnery.  Major.  8  GiflF.  Cal.  194;  Chase  y.  Steel,  9  id.  64;  CoK 

442;    Brown,  y.   De  Tastet,  Jac.  284;  lins  y..  Butler,   14  id.   223;    Witter  y. 

Willett  V.  Blandford,  1  Harr.  (Del.)  258 ;  Richards,   10  Conn.   Si  \    Brewster  y. 

Mellerch  y.  Keen,  27  Beay.  286 ;  Town-  Hammett,  4  id.  540 ;  NicoU  y.  Mumford, 

aend  y.  Townsend,  1  Giff.  201.  4  Johns.   Ch.   (N.   Y.)  522 ;     Muir  y, 

» Croft  ▼.  Pyke,  8  P.  W.  180.  Leitch,  7  Barb.  (N.  Y.)  841 ;  Jackson  y. 

•Per  Lord  Hardwicke,  West  y.  Skip,  Cornell,  1  Sandf.  Ch.  (N.  Y.)848;  Cald- 

1    Vez.  244.     See  Bucknal  y.   Boiston,  well  y.  Scott,  54  N.  H.  414;  Conant  y. 

Pre.  Cha.  285.  Frary,49  Mo.  530 ;  Alexander  y.  Stern, 

'2  8wanst.  686.     See  the  obseryationa  41   Tex.   198:    Olson   y.    Morrison,  29 

on  this  case  in  Corey  on  Mercantile  Ac-  Mich.  895 ;  Bass  y.  Bstell,  50  Miss.  8C0; 

ooants,  chap.  5.  Whittemore  y .  Elliott,  14  N.  Y.  Supreme 

A  creditor  of  an  Indiyidnal  purtner  Ct.  518 ;  Howard  y.  Jones,  50  Ala.  67 . 
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were  partners  in  the  trade  of  a  brewer  ;  and  Harwood  being  justly  in* 
debted  to  his  sisters,  gave  them  a  warrant  of  attorney  to  confess 
judgment,  for  securing  the  debt  The  sisters  enter  up  judgment, 
and,  by  execution  sued  out  thereon,  the  sheriff  takes  the  separate 


aeeiT  V,  Cockroft,  83  N.  T.  Superior  883 ;  TliompBon  v.  Tinnin,  25  Tex. 
Ct.  147;  Menagh  v.  Whitwell,  53  N.  56.  But  a  creditor  of  one  of  the  firm 
Y.  146 ;  Day  v.  Witherlj,  29  Wis.  363 ;  has  a  right  to  attach  the  partnership 
Luce  V.  Hartshorn,  7  Lans.  (N.  T.)  831 ;  effects  against  all  creditors  whose  de- 
Flanigan  v.  Alexander,  50  Mo.  50;  mands  are  not  upon  the  company .  Rice 
Smith  V.  Baker,  10  Me.  458 ;  Wilson  v.  v.  Aujtin,  17  Mass.  19^;  Phillips  v. 
Conine,  2  Johns.  (N.  Y.)  280  ;  Adams  ▼.  Bridge,  11  id.  242.  And  where  more  is 
F&ige,  7  Pick.  (Mai«8.)  542 ;  Fish  v.  levied  on  partnership  property  than  is 
Herrick,  6  Mass.  271;  Rice  v.  Austin,  sufficient  to  pay  partnership  executions, 
17  id.  197;  Crooker  v.  Crocker,  46  the  balance  may  be  applied  to  pay 
Me.  250 ;  Thompson  v.  Frist,  15  Md.  private  executions  in  the  hands  of  the 
24;  Glenn  V.  Qill,  2  id.  1;  McCullough  officer.  Roop  v.  Rogers,  3  Watts 
V.  Dashiell,  1  Har.  &  Q.  (Md.)  96  ;  Broad-  (Penn.)  193 ;  Schatzill  ▼.  Bolton,  2 
nax  V.  Thomason,  1  La.  An.  884 ;  McCord  (S.  C),  478.  The  prior  right  of 
O'Bannon  v.  Miller,  '4  Bush  (Ky.)  25 ;  a  partnership  creditor,  to  l^  paid  out  of 
Black  V.  Bush,  7  B.  Mon.  (Ky.)  210;  the  common  property,  in  preference  to 
Hubbard  v.  Curtis,  8  Iowa,  1 ;  Newhall  a  separate  creditor  of  either  of  the  part- 
V.  Buckingham,  14  111.  405 ;  Rainev  v.  ners,  does  not  exist  in  the  case  of  a  dor- 
Hance,  54  111.  29 ;  Lime  R6ck  Bank  v.  mant  partnership.  In  such  case,  a 
Phetteplace,  8  R.  I.  56 ;  /»  re  Cook,  3  creditor  whose  debt  relates  to  the  busi- 
Biss.  (U.  S.  S.  C.)  122 ;  McCauley  v.  ness  of  the  firm,  and  who  is  behind  the 
Fulton,  44  Cal.  355 ;  Switseer  y.  Smith,  creditors  or  vendees  of  the  ostensible 
35  Iowa,  2^  ;  Qordon  v.  Kennedy,  36  partner,  in  his  attachment,  shall  not  be 
id.  167;  Williams  v.  ^^^,  49  Miss,  permitted  to  defeat  them  and  gain  a 
777 ;  Warren  v.  Wallis,  &  Tex.  225 ;  priority,  because  ho  has  discovered  the 
Pownie  v.  Fletcher,  2  Bay.  (S.  C.)  146 ;  concealed  liability  of  a  secret  partner. 
Fleming  ▼.  Billings,  9  Rich.  (S.  C.)  Eq.  French  v.  Chase,  6  Me.  166.  So  nart- 
48;  Willis  V.  Freeman,  35  Vt.  44;  Shedd  nership  property  may  be  attached,  for 
y.  Wilson,  27  Vt.  478 ;  Converse  v.  the  individual  debt  of  one  of  the  part- 
McKee,  14  Tex.  20;  Christian  v.  Ellis,  ners,  after  the  dissolution  of  the  part- 
1  Gratt.  (Va.)  396.  At  common  law  a  nership,  and  after  a  receiver  has  been 
partnership  stock  belongs  to  the  part-  appointed,  by  a  decree  of  a  court  of 
nership,  and  one  partner  nas  no  interest  equity  in  a  sister  state,  to  get  in  and 
in  it,  but  his  share  of  what  remains  after  dispose  of  the  assets.  Schatsill  v.  Bol- 
aU  the  partnership  debts  are  p&id.  ton,  2  McCord  (S.  C),  478.  The  rule  is 
Pierce  v.  Jackson,  6  Mass.  242 ;  Fddis  y.  that  partnership  property,  on  the  disso- 
Davidson,  1  Dour.  650;  Field  v.  Clark,  lution  of  the  partnership  by  death,  goes, 
4  Ves.  Jr.  296;  Witter  v.  Richards,  10  in  the  first  place,  to  the  payment  of  the 
Conn.  40.  Consequently,  all  the  debts  partnership  debts,  and,  if  there  be  a 
due  from  the  joint  fund  must  first  be  surplus,  then  to  the  payment  of  the 
discharge4M}efore  any  partner  can  ap-  private- debts  of  each  partner  after- 
propriate  M^  part  of  it  to  his  own  use,  ward,  in  proportion  to  his  share  in  the 
or  pay  any  of  his  private  debts  ;  and  a  joint  funds.  White  v.  Union  Ins.  Co.,  1 
creditor  of  one  of  the  partners  cannot  N.  &  M.  (S.  C.)  556.  The  right  of  a 
claim  any  interest  but  what  belongs  to  separate  creditor  depending  upon  the 
his  debtor,  whether  his  claim  be  founded  rights  of  his  debtor,  he  can  have  no 
on  any  contract  made  with  his  debtor  right  theroin  that  his  debtor  did  not 
or  on  a  seizure  of  the  goods  on  execu-  have;  Ex  parte  King,  17  Ves.  119 ;  and 
tion.  Pierce  v.  Jackson,  6  Mass.  242;  as  neither  of  the  partners  have* any  thing 
Fisk  V.  Herrick,  id.  271 ;  Phillips  v.  separately  in  the  corpus  of  the  prop- 
Bridge,  11  id.  242 ;  Goodwin  v.  Ricnard-  erty,  but  only  in  what  remains  after 
son,  id.  469 ;  Rice  v.  Austin,  17  id.  197 ;  thepartnership  account  is  taken  (Church 
Adams  v.  Paige,  7  Pick.  542;  Wilson  v.  v.  Knox,  2  Conn.  523),  it  follows  that  a 
Conine,  2  Johns.  (N.  Y.)  280 ;  Smith  v.  creditor  of  one  of  the  partners  can  only 
Baker,  10  Me.  458;  Garvin  v.  Paul,  47  take  the  undivided  sharo  of  such  part- 
N.  H.  158;  Broadd  y.  Evans,  63  N.  C.  ner,  subject  to  the  rights  of  the  other 
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effects  of  Harwood,  and  also  one  moiety  of  the  partnership  goods, 
which  (at  the  time  of  the  seixore)  were  in  Harwood's  custody,  and 

delivers  back  a  moiety- thereof  to  the  other  partner;  and  the  sisters 

suffer  Harwood  still  to  keep  the  goods  taken  in  execution,  and  to 

partner,  to  apply  it  in  liquidation  of  all  on  Partnership,  pp.  577-591.    He  says. 

Cnerahip  debts.    Taylor  v.  Fields,  4  In  order  to  discharge  himself  from  the 
39C  ;  Witter  y.  Richards,  10  Conn.'  liabilities  to  which  a  person  may  be  sub- 
40.    The  equity  of  partnership  credit-  ject    as  partner,  every  partner  has   a 
era,  to  have  the  partnership  property  right  to  nave  the  property  of  the  part- 
first  applied   in   satisfaction  of    their  nership  applied  inpayment  of  the  debts 
debts,  is  to  be  wrought  out  through  the  and  liabilities  of  the  firm.    And  in  or. 
partners,  and  if  they    have  b(ma  fide  der  to  secure  a  proper  division  of  the 
parted  with  their  interest  therein,  the  surplus  assets,  he  has  a  right  to  have 
equity  Is  defeated.  •  McNutt  v.   Stray-  whatever    may  l]^  due    to    the    firm 
horn,  39  Penn.  St.  269 ;  Robb  v.  Mudge,  from  his  copartners  as  members  thereof, 
14  Gray    (Mass.).  534 ;    McClelland   v.  deducted  from  what  would  otherwise 
Bemsen,  86  Barb.  (N.  T.)622;  Bakus  v.  be  payable  to  them  in  respect  of  their 
Murphy,  39   Penn.  St.  397 ;  Cope's  Ap-  shares  in  the  partnership.      In   other 
peal,  89  id.  384 ;  Dupuy  v.  Leavenworth,  words,  each  partner  may  be  said  to  have 
17  Cal.  262 ;  Nixon  v.  Nash,  13  Ohio  St.  an  equitable    lien  on  the  partnership 
647.     While  any  partnership  property  property  for  the  purpose  of  haviuir  it 
remains,  either  partner  may  compel  its  applied  in  discharge  of  the  debts  of  the 
application  to  tne  firm  debts ;    and,  if  firm ;  and  to  have  a  similar  lien  on  the 
either  is  backward  in  protecting  the  surplus  assets  for  the  purpose  of  hav- 
rights  of  the  firm  creditors,  they  may  ing  them  applied  jn  payment  of  what 
perhaps  compel  him  to  allow  them  to  may  be  due  to  the  partners  respectively 
use  his  name  in  equitable  proceedings  after  deducting  what  may  be  due  from 
to  enforce  their    rights ;     but    where  them   as  partners  to  the  firm.     West 
neither  he  nor  they  iDterpose  to  arrest  v.  Skip,  1  Yes.,  Sr.,  239 ;    Skip  v.  Har- 
proceedings  at  law,  the  effect  of  which  wood,  2  Swanst.  586  ;    Doddington  v. 
is  to  dissolve  the  partnership  and  ex-  Hallet,l  Ves.,  Sr.,  498  and499;  Kx  parte 
tinguish  the  joint   stock,  they  cannot  Ruffin,  6  Ves.  119;    Ex  parte  Williams, 
afterward  intervene  in  the  distribution  11  id.  8  ;  Holdemeas  v.  Shackels,  8  B. 
of  the  proceeds  of  the  sheriff's  sales,  &  C.  612 ;  Smith  v.  De  Silva,  Cowp.  469, 
upon  the  execution  of  certain  private  can  hardly  be  reconciled  with  the  other 
creditors,  on  which  the  firm  assets  are  cases,  but  see  upon  it  the  observations 
sold.     Cope's  Appeal,  ante ;   Backus  v.  of    Lord  Tentenlen,  in  8  B.  &  C.  618. 
Murphy » ante.    If  one  partner,  with  the  Each  partner  has  an  implied  lien  on 
assent  of  the  other,  sells  firm  property  partnership  property,  and  upon  debts 
to  his   creditor  to  satisfy  his  private  due  the  firm,  and  the  creators  by  equi- 
debt,  and  the  transaction  is  bona  fide,  table  substitution  are  entitled  to  avail 
the  title  passes  and  a  partnership  cred-  themselves  of  it.    CBannan  v.   Miller, 
itor  cannot  compel  an  application  there-  4  Bush  (Ky.),  25 ;  Tillinghast  v.  Cham- 
of  on   his    debt,  as  there    is  nothing  pi  in,  4  K.  I.  178 ;    TallK»t  v.  Pierce,  14 
through  which  the  equities  of  the  firm  B.  Monr.  (Ky.)  195;    Robb  v.  Mudge,  14 
creditors  can  work.     McNutt  v.  Stray-  Qray  (Mass.),  634 ;    Dunham  v.  £nna, 
horn,  39  Penn.  St.  269 ;    Flack   v.  Cha-  18  Ind.  270 ;  Carter  v.  Bank,  24  Ala.  37; 
non,  29  Md.  311.     So  the  firm  may,  by  Black  v.  Bush,  7  B.  Monr.  (Ky.)210. 
assent  thereto,  assume  the  individual  This  right,  lien.  mMsiMen,  or  whatever 
debt  of  any  partner,  and  when  this  is  else  it  may  be  called,  does  not  exist  for 
done,  it  becomes  a  debt  against  the  firm,  any  practical  purpose   until    the  affairs 
and  the  creditor  acquires  all  the  equities  of  the  partnership  have  to  be  wound  up, 
of  a  partnership  creditor.     Woodard  v.  '  or  the  share  of  a  partner  has  to  be  as. 
Horst,  10  Iowa,  120;  Casey  v.  Carver,  certained.    As  to  the  right  of  a  minority 
43    HI.    225 ;    Marine  Co.    v.    Carver,  of  partners  to  insist  on  the  pavment  of 
id.  66.     put  not  without  the  assent  of  a  partnership  debt   out    of   the    part- 
all  the  partners    express   or  implied,  nership  assets,  see  the  observations  of 
Downing  v.  Lenville,  3  Bush  (Ky.),  472.  Turner,  V.  C,  in  Stevens  v.  The  South 
The  theory  upon  whidi  this  doctrine  of  Devon  Rail.  Co.,  9  Ha.  326.     Any  mem- 
equitable     preference     rests    is    well  her  of  an  ordinaiy  firm  is  at  liberty  to 
Uliistrated  by  Mr.  Lindley  in  his  work  pay  any  debt  of  the  firm,  and  to  charge 
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trade  with  them ;  the  jadgment  being  given  by  him  to  his  sisters,  to 
protect  his  goods  against  other  creditors.  The  solyent  partner  hay- 
ing filed  his  bill  for  an  account,  Lord  Hardwieke,  in  giving  jadgment, 
said  — "  I  shall  consider  the  sisters  as  partners  with  Skipp,  and  Har^ 


the  firm  with   the  amount  paid.    At-  quently  acquired  by  the  penons  who 
wood  y.  Meiedith,  87  MIbb.  477;  Mayer  'continue  to  carry  on  the  businesa.    In 
v.  Clark,  40  Ala.  259 ;  White  v.  Parrish,  this  respect  the  lien  in  question  differs 
30  Tex.  688.     Pending  dissolution  and  from  the  lien  of  amort^^agee  on  a  vary- 
settlement  of  partnership  matters  and  ing  stociL  in  trade  assigned  to  him  as  a 
before    decree,    partnership    creditors  security  for  his  loan.     Payne  v.  Hornby, 
may  pursue  their  remedies  at  law  to  25  Beav.  280.      See,  too,  Nerot  v.  Bur- 
gain  priority.     Adams  y  Wood,  8  Gal.  nand,  4  Rnss.  247,  and  2  Bli.  (N.  S.)  215 ; 
152.    Nor  has  any  partner  a  right  to  but  see  Slsipp  y.    Harwood,  2  8w.  588, 
insist  as  afainst  a  juagment  creditor  of  note,  contra.     It  follows  from  the  prin- 
the  firm,  that  he  shall  haye  recourse  to  dple  on  which  the  lien  of  a  partner  is 
the  assets  of  the  firm  before  seeking  to  founded   that    it  only    extends  to    the 
obtain  payment  from  the  partners  indi-  '  property  of  the  firm,  and  to  the  separ- 
yidually.      Allen    y.    Wills,   22  Pick,  ate  interest    of    each  partner  in  such 
(Mass.) 450;  McLain  y.  Carson,  4  Ark.  property.      In  those   cases,  therefore, 
164  ;    Baidwell  y.  Perry,  19  Vt.  292 ;  where  there  is  a  partnersliip  in  profits 
Morris  y.  Morris,  4  Gratt.  (Va.)  298.  But  only,  but  that   which  produces  those 
in  many  of  the  states  of  this  country  profits  belongs  exclusiyely  to  one  of  the 
the  rule  is  otherwise,  and  partnership  partners,  the  lien  of  the  others   is  con- 
creditors  must  first  resort  to  partnership  fined  to  the  profits  and  does  not  extend 
property  to  secure  payment  of    their  to  that  which  produces  them.     More- 
claims.     Van  Waffner  y.  C*hapman,  27  oyer,  if  two   persons  engage  in  a  joint 
Ala.  172;    Haskell  y.  Johnson,  24  Ga.  adyenture,  each  consigning  goods  for 
625  ;    Moline,   etc,  Co.  y.  Webster,  26  sale  upon  the  terms  that  eacn  is  to  haye 
111.  288 ;  Tread  well  y.  Brown,  41  N.  H.  the  produce  of  his  own  goods,  neither 
13;    Voorhis  y.  Child,  17  N.  Y.  854;  of  them  will  haye  a  lien  on  the  goods 
Ganson  y.  Lathrop,  25  Barb.  (N.  Y.)  455;  of  the  other,  or  on  the  produce  of  such 
Hubble  y.  Perrin,  8  Ohio,  287 ;   Black's  goods,  although  each  may  haye  raised 
Appeal.  44  Penn.  St.  508 ;  Flemming  y.  the  money  to  pay  for  his  own  goods  by 
BUfings,  9    Rich.   (S.  C.)  Eq.  49.    But  a  bill  drawn  on  himself  by  the  other, 
when  partnership  accounts  haye  to  be  and  ultimately  disbonored.     Ex  parte 
taken,  and  the  shares  of  the  partners  Gemmel,  8  M.  D.  &  D.  198.    The   lien 
haye  to  be  ascertained,  the  lien  of  the  of   each   partner   exists    not    only    as 
partners  on  the  assets  of  the  partner-  against  the   other    partners,  but    also 
ship,  and    on  each  other's  shares,  be-  against  all  persons  claiming  through 
comes  of  the  greatest  importance.'   It  them  or  any  of  them,  and  is  therefore 
attaches  to  eyery  thing  that  can  be  con-  ayailable  against  their  executors,  exe- 
sidered  partnership  property,  and  it  is  cution  creditors,  and  assignees  in  bank- 
not  therefore  lost  hy  the  substitution  ruptcy     West  y.  Skip,  and  other  cases 
of   new  stock  in  trade  for  old.     See  cited,  ante.      To  hold,  however,    that 
West  y.  Skip,  1  Ves.,  Sr.,  289 ;  Skipp  y.  this    lien   could   be    enforced    against 
Harwood,    2  Swanst.  586;  Stocken  y.  persons    purchasing  partnership  prop- 
Dawson,  9  Beay.  289,  and  17  L.  J.  (Ch.)  erty  would  be  in  effect  to  prevent  any 
282.     Further,  on  the  death  or  bank-  sale  of  that  property  without  the  con- 
ruptcy  of  a  partner,  his  lien  continues  sent    of    the    whole    firm,  and   would 
in  fayor  of  his  representatives  or  as-  practically    stop  all  partnership  trade, 
signees,  and  does  not  terminate  until  Whilst,   therefore,  a   person  who  pur- 
his  share  has  been  ascertained  and  pro-  chases  a  share  of  a  partner  takes  that 
yided  for  by  the  other  partners.    See  share  subject  to  the  liens  of  the  other 
Stocken  v.  Dawson,  9  Beav.  289,  affirm-  partners,  a  person  who  bona  fide  par- 
ed 17  L.  J.  (Ch.)  282,  and  the  cases  chases  specific  chattels  belonging  to  the 
cited  in  note.    But,  after  a  partnenhip  firm  from  one  partner,  acquires  a  good 
has  been  dissolved,  the  lien  is  confined  title  to  such  chattels,   whatever  liens 
to  what  was  partnership  property  at  the  the  other  partners  might  have  had  on 
time  of  the  dissolution,  and  does  not  them  prior  to  their  sale.    See  Re  Land« 
extend  to  what  may  have  been  subse-  mead'0  TraBte,20  Beav.  20,  and  7  De  G. 
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wood  as  their  agent  and  shall  make  them  parties  to  the  account.     It 
is  no  objection  that  the  goods  taken  in  execution  have  been  since 

frequently  changed^  for  the  specific  lien  which  the  other  partner  had 
on  those  goods  deyolves  on  those  which  have  been  taken  in  the  place 

M.  ft  G.  253.    In  a  recent  case  a  part-  caliarly  applicable  to  companies,  and  to 
nership  between  A  and  B  was  dissolved,  debts  contracted  between  them  and  their 
A  retired,  and  by  deed  agreed  to  exe-  members.     And  it  has  been  held  that  if 
cute  an  assignment  to  B  of  the  partner-  a  shareholder  in  a  company   borrows 
ship  assets  (part  of    which    consisted  money  of  the  company  for  purposes  of 
of    a    policy    of    which    the  partners  his  own,  and  the  company  deals  with 
were  assignees),  and  B  agreed  to  cot-  him  as  if  he  were  a  stranger,  it  has  no 
enant    to  pay    the  partnership  debts,  lien  on  his  shares    in    respect  of  the 
and  indemnify  A  against  them.  No  fur-  money  so  borrowed.      See   Pinkett  ▼. 
ther  instrument  was  executed.  Wright,  2  Ha.   120;  affirmed,  12  CI.  ft 
A  died,  and  B  afterward  assigned  the  Fin.  7G4 ;  unless  there  is  some  special 
policy  by  way  of  mortgage  to  a  person  agreement  creating  such  a  lien.      As 
who  had  notice  of  the  de^.     A's  execu-  -  there  was  in  Ha^ue  v.  Dandeson,  2  Ex. 
tors  were  afterward  compelled  to  pay  741 ;  Ex  parte  Plant,  4  Deac.  ft  Ch.  160. 
partnership  debts,  which  ought  to  have  Further,  a  partner's  lien  on  partnership 
been  discharged  by  B,  and  B  became  property  la  lost  by  the  conversion  of 
bankrupt.     The  policy  being  adversely  sucn  property  into  the  separate  property 
claimed  by  the  mortgagee,  by  A'.s  ex-  of  another  partner.    On  the  sale  of  one 
ecutor,  and  by  a  purchaser  from  B'a  as-  partner's  share  to  another,  the  vendor 
signees,  it  was  held  that  even  if  A  and  his  nas  no  lien  on  the  partnership  property 
executors  had  been  entitled  to  pursue  for  the  unpaid  purchase-money.      See 
any  portion  of  the  partnership  property  Stuart  v.  Fergilson,  Hayes,  Ir,  Ex.  452. 
i  n  the  hands  of  B,  and  to  have  it  applied  Therefore,  if  on  a  dissolution  it  is  agreed 
in  payment  of  the  partnership  debts,  yet  between  the  partners  that  the  property 
th  it  they  had  no  such  right  as  against  of  the  firm  shall  be  divided  in  specif 
the  purchaser  from  6,  though  with  no-  among  them,  and  that  the  debts  shall 
tice,  for  he  was  not  bound  to  see  to  the  be  paid  in  some  specified  manner,  and 
application  of  tlie  purchase-money.    Re  if    the   property  is    accordingly    divl- 
Lttngmead*s  Trusts,  20  Beav.  20,  and  7  ded,  but  the  debts  remain   unpaid,  the 
0e  G.  M.  ft  G.  253.    Tlie  lien  of  part-  lien  which  each  partn»ir  had  on  the 
ners  on  the  partnership   property  ex-  property  before  its  division  is  gone;  and 
tends,  as  has  been  stated,  to  whatever  consequently  no  partner  has  a  right  to 
is  due  to  or  from  the  firm,  by  or  to  the  have  the  specific  things  allotted  to  any 
members  thereof  as  such.     It  does  not,  other  partner,  brought  back  into  the 
liowever,  extend  to  debts  incurred  be-  common  stock,  and  applied  in  liquida- 
tween  the  firm  and  its  members,  other-  tioa  of  the  partnership  liabilities.    Lin- 
wise  than  in   their  character  of  mem-  gen  v.  Simpson,  1  Sim.  ft  Stu.  600  ;  and 
bers.     It  has  therefore  been  held  that  if  see  He  Langmead's  Trust,  7  De  G.  M.  & 
a  partner  borrows  money  of  the  firm  for  G.  253,  the  judgment  of  L.  J.  Turner, 
some  private  purpose  of  his  own,  and  Upon  the  same  principle,  if  two  part- 
then   becomes  bankrupt,  his  assignees  ners  consign  goods  for  sale,  and  direct 
are  entitled  to  his  share  in  the  partner-  the  consignee  to  carry  the  proceeds  of 
ship,  ascertained  without  taking  into  ac-  the  sale  equally  to  their  separate  ac- 
count the  sum  due  from  him  to  the  firm  counts  without  any  reserve,  and  this  is 
in  respect  of  this  loan,  and  that  the  done,  neither  partner  has  any  lien  on 
solvent   partners  are  driven  to  prove  the  share  of  the  other  in  those  proceeds, 
against  his  estate  in  order  to  obtain  pay-  although  it  would  have  been  otherwise 
ment  of  the  money  lent.     See  Ryall  v.  if  they  had  remained  part  of  the  com- 
Rowles,  1  Ves.,  Sr.,  348,  and  1  Atk.  165 ;  mon  property  of  the  two.    See  Holroyd 
and  Meliorucchi  v.  The  Royal  Exchange  v.-Grifflths,  3  Drew,  428.    In  Holderuess 
Ass.   Co.,  1  Eq.  Abb.  8;    and   Croft  v.  v.  Shakels,  8  B.  ft  C.  612.  E.  C.  L.  R.  15, 
Pike,  8  P.  W.  180.    Perhaps  Smith  v.  the  transfer  to  each  partner  was  subject 
De.  Silva,   Cowp.  469,  was  decided  on  to  the  lien,  which  was  not  therefore  lost, 
this   principle,  as  suggested  by  Lord  If  a  partnership  is  illegal,  its  members 
Tenterden,  in  8  B.  &  C.   618.     This  have  no  lien  upon  their  common  prop- 
qaalification  of  the  general  rule  is  pe-  erty,  or  upon  each  other's  shares  therein. 
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thereof 9  and  always  continues.    And  so  it  is  in  the  ease  of  a  mort^ 

gage  of  stock  and  goods  in  trade;  for  in  such  case^  if  the  lien  was  to 
fall  on  the  goods  in  trade  when  the  mortgage  was  made,  and  not  on 
those  taken  afterward,  the  trade  most  stop.'' 

See  Ewing  v.  Osbaldistone,  2  M.  &  Cr.  B.),  169 ;  Pope  v.  Haman,  Comb.  217 ; 

88,  unless    It    be    by  virtue  of  some  Mariott  v.  Snaw,  Comyn,  277 ;  Duttoa 

agreement  not  affected  by  the  illegality,  v.  Morrison,  17  Ves.  205 ;  Re  Wait,  1  Jac 

Mere  co-owners  have  no  sucli  lien  as  is  &  W.  608.    The  sheriff"  Bei2ed  the  whole 

enjoyed  by  copartners.    Eay  v.  Johns-  of  every  chattel  which  he  sold,  because 

ton,  21  Beav.  536.    But  a  part  owner  of  he  could  not  otherwise  «Beize  the  share 

a  ship  has  a  right  to  have  the  gross  of  the  execution  debtor.     But  he  did 

freight  applied  in  the  first  place  in  pay-  not  sell  the  whole  of  what  he  seized, 

ment  of  the  expenses  incurred  in  earn*  because  his  authority  was  limited   by 

ing  it    See  Green  v.  Briggs,  6  Ha.  395;  the  writ  to  the  goods  and  chattels  of  the 

Alexander  v,  Simms,  18  Beav.  80,  and  5  debtor,  and  an  undivided  share  can  be 

De  G.  M.  &  G.  57 ;  Lindsay  v.  Gibbs,  22  sold  though  it  cannot  alone  be  seized. 

Beav.  522.    See  as  to  the  lien '  of  the  As  stated  by  Lord  Holt  in  Heydou  v. 

master  on  freight,  Bristow  v.  Whitmore,  Heydon,  1  Salk.  892  (where  there  were 

1  Johns.  96 ;  Smith  v.  Plummer,  1  B.  &  two  partners,  against  one  of   whom  a 

Aid.  582.     The  nature  of  a  partner's  Judgment  had  been  obtained)  "thesher- 

sbare  in  partnership  property,  and  the  iff  must  seize  all,  because  the  moieties 

effect  of  the  lien,  are  seen  when  a  sepa-  are   undivided  ;  for  if  he  seize  but  a 

rate  judgment  creditor   of   a  partner  moiety  and  sell  that,  the  other  will  have 

seeks  to  levy  execution  upon  that  part-  a  right  to  a  moiety  of  that  moiety,  but 

ner's  share  in  the  partnership.    Such  a  he  must  seize  the  whole  and  sell  a 

creditor  has  always  been  at  liberty  to  moiety  thereof  undivided,  and  the  ven- 

execute  his  judgment,  not  only  against  dee  will  be  tenant  in  common  with  the 

his  debtor's  separate  property,  but  also  other  partner."    See,  too,  per  Tindal,  C. 

against  the  property  of   any   firm    in  J.,  in  Johnson  v.  Evans,  7  Man.  &  Gr. 

which  the  debtor  may  be  a  partner.  249, 250,  £.  C.  L.  R.  49.    Lord  Mansfield 

This  at  first  sight  seems  extremely  un-  endeavored  to  introduce  what  at   first 

j^st,  inasmuch  as  it  looks  like  taking  sight  appears  to  be  a  more  equitable 

one  man's  property  for  another  man's  practice.    In  his  time  the  sheriff  seems 

debt,  but  in  truth  the  creditor  gets  onlv  to  have  seized  and  sold  the  whole  of  a 

what  belongs  to  his  debtor,  although  sufficient    portion   of   the  partnership 

executions  of  the  nature  in  question  goods  (instead  of  selling  only  an  undi- 

put  the  debtor's  partners  to  no  small  in-  vided  share  thereof)^  and  then  an  ac- 

convenience.  count  was  directed  to  be  taken  of  the 

judgment  debtor's  share  of  the  proceeds 
Of  the  duty  of  Vu  sheriff , — There  has  of  the  sale,  and  that  share,  or  a  snfil- 
been  considerable  doubt  as  to  the  proper  cient  part  of  it,  was  handed  over  to  the 
mode  of  levying  execution  against  the  execution  creditor.  See  Eddie  v.  David- 
property  of  a  firm  upon  a  judgment  re-  8on,Dougl.  650.  This,  however,  will  on 
covered  against  one  of  its  members  only,  refiection  be  seen  to  be  a  very  imperfect 
Burton  v.  Green,  3  Car.  &  P.  806.  Be-  mode  of  proceeding  ;  for  it  is  impossi- 
fore  the  time  of  Lord  Mansfield  it  seems  ble  to  ascertain  the  share  of  the  debtor 
that  the  sheriff  was  in  the  habit  of  act-  partner  in  the  goods  seized,  without 
ing  upon  the  supposition  that  each  part-  taking  all  the  partnership  accounts,  and 
ner  was  entitled  to  an  undivided  share  this  a  court  of  law  has  no  power  to  do. 
of  every  article  belonging  to  the  firm.  Lord  Mansfield's  innovation  has  there* 
without  reference  to  the  state  of  the  fore  been  discontinued.  See  Parker  v. 
partnership  accounts ;  and  in  executing  Pistor,  3  Bos.  &  P.  288 ;  Chapman  v. 
a  Jl.  fa.  against  a  partner  for  his  sepa-  Koops,  id.  289 ;  Morley  v.  Strombom,  8 
rate  debt,  the  sheriff  seiud  the  wfide  of  id.  254.  Lord  Eldon  greatly  disapproved 
the  partnership  effects  (or  of  so  many  of  it.  See  Waters  v.  Taylor,  2  v .  &  B. 
of  them  as  were  reouisite),  and  sold  the  301.  And  it  is  now  clearly  settled,  in 
undivided  share  of  tue  judgment  debtor  conformity  with  the  older  cases,  that  the 
therein.  See  Heydon  v.  Heydon,  1  Salk.  sheriffs  dutv  is  to  seize  the  whole  of 
892 ;  Jackey  v.  Sutler,  2  Ld.  Raymond,  the  partnership  effects,  or  of  so  much  of 
871 ;  Bachurst  v.  Cllnkard,  1  Show  (K.  them  as  may  be  requisite,  and  to  sell  the  ' 
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Role  in  Ridgtfly  v.  Oarey. 

SEa  110.  The  same  principles  are  well  illustrated  by  the  case 
of  Mdgely  v.  Carey."  Two  persons  entered  into  partnership  in  all 
trading  voyage  to  the  West  Indies;  the  return  cargo  was  sold,  and 

undivided  sliare  of  the  debtor  partner  (the  judgment  debtor)  as  partner  with 

therein  without  reference  to  the  state  one  C  D,  of  and  in  all  the  book  debts, 

of  the  account  as  between  him  and  his  materials,    tools,     implements,    goods, 

copartners.    Holmes  v.  Mentze,  4  A.  &  cliattels,  effects,  and  stock  in  trade  used 

E.  127 ;  Johnson  v.  Evans,  7  Man.  &  Gr.  in  the  same  business,  which  has  been 

240.     The  purchaser  and  the  copartners    valued  at 1. ;  and  the  sheriff  then 

must  settle  the  accounts  in  equity,  assigns  all  the  share,  right,  and  interest 
Parker  v.  Pistor,  8  Bos.  &  P.  288.  This  of  him  the  said  A  B,  of  and  in  all  and 
is  explicitly  stated  by  Lord  Denman  in  every  the  debts,  chattels,  and  effects  so 
Holmes  v.  Mentze,  4  A.  &  £.  127,  £.  C.  seized  under  and  by  virtue  of  the  writ 
L.  R.  81 ;  S.  C,  5  Nev.  &  Man.  5&S,  and  otfi.fa.,  and  held  by  the  said  A  B  in 
4  Dowl.  Pr.  Ca.  900 ;  in  which  a  sheriff  partnership  or  joint  tenancy  with  the 
sought  to  make  the  judnnent  creditor  said  C  D,  to  have  and  to  hold,  receive 
and  the  partner  of  the  judgment  debtor  and  take,  the  said  share,  furniture, 
interplead.  Lord  Denman  said :  *'The  debts,  goods,  chattels  and  effects  there- 
sheriff  in  this  case  is  called  upon  to  seize  by  bargained  and  sold,  or  intended  so 
goods  of  the  defendant  at  the  plaintiff's  to  be,  unto  the  said  E  F  (the  purchaser), 
8uit,butathird  party  alleging  that  the  de-  his  heirs,  executors,  administrators,  and 
fendant  is  his  partner,  requires  the  sher-  assigns,  as  his  and  their  own  proper 
iff  not  to  act,  because  the  defendant  is  debts,  goods  and  chattels.  See  Haber> 
indebted  to  the  partnership  in  more  than  shon  v.  Blurton,  1  De  (i.  k  Sm.  121.  It 
the  amount  of  his  share.  That  does  is  to  be  observed  that  the  sheriff  seizes, 
not  interfere  with  the  sheriffs  duty,  sells,  and  affsi£;ns,  but  he  has  no  busi- 
He  is  to  sell  such  interest  as  the  de-  ness  to  take  the  goods  of  the  firm  out 
fendant  has    as   partner,  not    the  de-  of  the  possession  of  the  solvent  partners; 

See  of  right  which  he  may  be  found  to  See  per  Patteson,  J.,  in  Burnell  v.  Hunt, 
ve  on  a  winding  up  of  the  affairs,  be-  5  Jur.  650  ;  and  if  the  sheriff  sells,  not 
cause  if  the  sheriff  waited  till  that  could  the  share  of  the  execution  debtor,  but 
be  ascertained,  the  goods  might  remain  the  goods  themselves,  he  is  accountable 
unsold  for  an  indefinite  time.  Under  at  law  to  the  solvent  partners  for  sO 
the  law  as  it  formerly  stood,  and  it  is  much  of  the  proceeds  of  the  sale  as  is 
the  same  now,  the  sheriff  in  a  case  of  proportional  to  their  share  in  the  part- 
partnership  must,  however  inconvenient  nership.  Mayhew  v.  Herrick,  7  C  B. 
It  may  be,  sell  the  share  of  the  defend-  220 
ant  partner,  and  make  the  purchaser 

tenant  in  common  with  the  other  part-  Of  the  position  of  the  purchaser  from 
ners,  and  the  purdiaser  must  do  the  best  the  sheriff. —  If  the  parchaser  is  a  stran- 
he  can  to  ascertain  what  interest  there  ger  unconnected  with  the  firm,  he  ac- 
ia.  In  the  same  case  of  Holmes  v.  quires  for  his  own  benefit  all  the  judg- 
Mentse,  it  was  held  that  a  sheriff,  who  ment  debtor's  interest  in  the  property 
for  the  d«*bt  of  one  partner  executed  a  comprised  in  the  bill  of  sale,  and  be- 
jfl.  fa.  against  the  property  of  the  firm,  comes,  as  regards  such  property,  tenant 
was  not  entitled  to  make  the  execution  in  commou  with  the  judgment  debtor's 
creditor  and  the  copartner  of  the  debtor  copartners.  The  next  step,  therefore, 
interplead ;  but  that  the  sheriff  was  en-  is  to  adjust  the  conflicting  rights  of  the 
titled  to  be  indemnified  by  the  creditor  purchaser,  and  these  partners.  Now  it 
if  he  denied  the  partnership.  The  is  clear,  from  the  nature  of  the  lien 
sheriff  having  seized  the  property  of  the  which  each  partner  has  on  the  partner- 
firm,  proceeds  to  sell  the  interest  of  the  ship  property,  that  a  partner  holds  a 
judgment  debtor,  and  to  assign  the  partnership  chattel  with  his  copartner, 
same  to  the  purchaser.  The  bill  of  subject  to  all  the  equities  which  that 
sale  recites  that  the  sheriff  has  en-  copartner  has  upon  it.  Barker  v.  Good- 
tered  upon  and  taken  possession  of  air,  11  Ves.  85,  and  subject  therefore  to 
all   the    share   and  interest   of    A   B  his  right  to  have  all  the  creditors  of  the 

» 4  Har.  &  M'Hen.  167. 
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notes  were  taken  from  the  purchasers  in  the  name  of  one  of  the  part- 
nera,  wlio  afterward  died.  Upon  a  bill  filed  by  the  surviving  partner, 
it  was  decreed  that  the  executor  of  the  deceased  partner  should  pay 
to  the  surviving  partner  his  proportion  of  the  money  received,  or  to 

iirui  paid  oat  of  the  assets  of  the  firm,  Wilkins,  0  Me.  28.  In  the  case  of  a 
coDsequentlyf  pro  tarUo,  oat  of  the  chat-  dormant  partnership,  an  attachment  of 
tels  seized  by  the  sheriff!  See  authorities  tlie  stock  in  trade  in  tlie  hands  of  the 
below.  It  is  eqaallj  clear  that  in  tliis  re-  ostensible  partner,  in  a  suit  against  him 
spect  the  purohaser  from  the  slieriff  is  alone,  has  preference  to  a  subsequent 
in  no  better  position  than  the  partner  attachment  of  the  same  goods  by  an- 
whose  undivided  share  has  been  sold ;  other  person  in  an  action  against  the 
a  suit  in  equity,  therefore,  becomes  partners.  Lord  v.  Baldwin,  6  Pick, 
necessary,  in  order  that  the  partnership  (Mass.)  348-  The  sole  surviving  partner 
accounts  may  be  tasen,  and  the  partner-  is,  in  law,  the  owner  of  .all  the  partner- 
ship property  duly  applied.  Skipp  v.  ship  effects ;  and  the  partnership  funds 
Harwood,  2  Swanst.  586 ;  Taylor  v.  in  the  hands  of  garnishees  may  be  or- 
Fields,  4  Ves.  896 ;  Young  v.  Keighley,  dered  to  be  paid  over  to  separate  credit- 
15  id.  557;  Dutton  v.  Morrison,  17  ors  of  tho  surviving  partner,  on  their 
id.  205,  206  ;  Ex  parte  Hamper,  id.  giving  bond  and  security  to  answer  any 
404.  465 ;  Re  Wait,  1  J.  &  W.  608.  A  claim  which  may  afterward  be  made  on 
sheriff  cannot  seize  and  sell  partnership  the  funds.  Knox  v.  Schepler,  2  Hill  (S. 
property  upon  an  execution  against  one  C),  595.  Firm  property  is  not  holden 
of  the  partners,  for  his  private  debt,  by  an  attachment  in  a  suit  based  on  the 
The  creditor  can  have  on*Iy  the  right  of  joint  and  several  notes  of  the  partners, 
his  debtor,  which  is  an  interest  in  the  and  not  being  a  partnership  debt.  Buf- 
surplus  after  paying  the  partnership  fum  v.  Seaver,  16  N.  H.  160.  And,  gen- 
debts.  Gibson  v.  Stevens,  7  N.  H.  352 ;  erally,  a  creditor  of  one  member  of  a 
Morrison  v.  Blodgett,  8  id.  2^38.  partnership  cannot  take  the  interest  of 

such  partner  in  any  article  of  the  part- 

Execution  c^ainst  firm  hax  prefer'  nership  property,  unless  enough  is  left 
enee  in  wtm  states. —  An  execution  to  satisfy  the  creditors  of  the  firm  ;  and 
against  a  firm  has  the  preference  over  if  the  partnersliip  be  insolvent,  the  part- 
one  against  an  individual  partner;  nership  creditors  have  the  riglit  to  have 
but  where  property  is  sold  on  an  the  property  thereof  applied  to  the  pay- 
execution  against  a  partner,  though  ment  of  their  debts.  But  if  tlie  firm  is 
after  the  delivery  of  the  execution  solvent  wlien  the  attacliment  of  the  in- 
against  both  partners,  it  is  a  valid  sale  dividual  partner's  interest  is  made,  a 
if  sufficient  time  had  not  elapsed  for  ad-  lien  is  acquired  which  cannot  be  divested 
vertisement  and  sale  under  the  other  in  favor  of  the  partnership  debts  by  its 
execution.  Fenton  v.  Folger,  21  Wend,  subsequent  insolvency,  even  though 
(N.   Y.)  676.  such  insolvency  be  previous  to  the  re- 

Where  an  officer  had  attached  covery  of  judgment  against  the  indi- 
the  partnership  effects,  in  a  suit  vidual  partner.  Willis  v.  Freeman,  35 
against  one  of  the  partners,  and  after-  Vt.  44.  It  is  held  in  New  York  tliat  a 
ward,  with  the  consent  of  the  firm,  suf-  sheriff  cannot,  upon  an  execution  Issued 
fered  the  effects  to  be  applied  to  pay  a  in  an  attachment  suit,  brought  against 
partnership  debt  due  to  a  stranger,  it  the  members  of  a  limited  partnership, 
was  held  tnat  he  was  not  responsible  to  levy  upon  and  sell  tlie  right,  title,  and 
the  first  attaching  creditor,  in  an  action  interest  of  a  special  partner,  in  the 
for  not  having  seized  the  goods  in  exe-  goods,  chattels,  assets,  and  accounts  of 
cution  ;  and  although  the  effects  were  the  firm,  and  that  upon  a  sale  of  the  in- 
applied  to  pay  a  judgment  against  the  terest  of  a  special  partner  in  the  prop- 
firm,  which  included  some  demands  not  erty  of  a  limited  partnership,  the  pur- 
3'et  due  and  payable,  yet  this  circum-  chaser  is  bound  to  know  that  such  sale 
stance  was  held  of  no  importance,  the  is  illegal.  Hence,  it  is  not  necessary 
claim  being  good  between  the  parties  to  for  the  special  partner,  though  present, 
the  judgment,  and  resting,  not  on  pri-  to  gf^e  any  notice.  More  especially 
ority  of  attachment,buton  the  superior*  is  sucli  notice  unnecessary,  if  the  pur- 
ity of  the  plaintifi^s  title  as  a  creditor  of  chaser  is  himself  a  partner  in  the  nrm. 
the  partnership.    Commercial  Bank  v.  It  is  also  held  that  a  levy  apon  the  in- 
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be  reoeived,  on  the  notes,  notwithstanding  the  deceased  might  not 
have  left  assets  sufficient  to  pay  his  own  private  debts. 

Share  of  deceased  partner. 

Sec.  111.  Upon  the  decease  of  one  of  several  partners,  his  share  of 

terest  of  a  special  partner  in  the  prop-  the  goods  in  specie  are  not  bound  tUere- 
eity  of  tbe  firm,  upon  attachments,  wiJl  by,  nor  do  they  pass  by  eale  under  the 
not  deprive  such  partner  of  his  interest,  writ,  but  only  Via  interest  of  the  debtor 
or  the  right  to  an  account,  or  prevent  on  final  Mttletnent  of  parinersIUp  ac- 
him  from  collecting  any  surplus  remain-  eoiintt;  and  a  concealment  of  that  in- 
ing  over  and  above  such  claims  as  the  terest  is  fraudulent.  Smith  v.  Rmer- 
sheriff  has  upon  it.  Harris  v.  Murray,  son,  43  Penn.  St.  456.  Where  there  are 
28  N.  Y.  574.  The  division,  by  partners,  partnership  and  separate  creditors,  and 
of  the  partnership  assets  between  them-  partnership  and  separate  property,  and 
selves,  and  the  transfer  of  such  assets  tlie  firm  is  insolvent,  edcliclasa  Aoi  pri- 
by  the  individual  partners,  in  nayment  ority  upon  Us  respective  estate,  and  must 
of  their  private  debts,  when  tiie  part-  first  resort  to  U  for  payment :  after  sat- 
nership  is  insolvent,  is,  in  point  of  law,  isf action  of  Uie  claim  of  eWier  class,  the 
a  fraud  upon  the  partnership  creditors,  othar  may  come  upon  tlie  residue,  accord- 
And  if  a  party,  to  whom  such  transfer  ing  to  Us  several  legal  and  equUaMe 
is  made,  has  distinct  notice  that  the  rigfUs.  Black's  Appeal,  44,  Penn.  St. 
property  belongs  to  the  copartnership,  508.  Wiotersmith  v.  Pointer,  2  Mete, 
and  simply  gives  up  therefor  certain  (Ky.)  457.  Where  a  plaintiff  in  a  judg- 
overdue  notes,  he  is  not  a  bona  fide  pur-  ment  given  him  by  a  firm  composed  of 
chaser,  and  cannot  hold  the  property  as  three  members,  for  liabilities  incurred 
affsiust  the  firm  creditors.  Bansom  v.  upon  notes  discounted  for  their  use. 
Van  Deventer,  41  Barb.  (N.  Y.)  807.  A  continues  his  liability  as  accommodation 
firm,  to  secure  creditors,  agreed  to  trans-  drawer  of  new  notes  given  by  the  fira*, 
fer  certain  coal  barges,  etc.,  to  them,  after  he  knows  that  one  member  has  re- 
and  executed  a  bill  of  sale,  the  credit-  tired,  he  cannot,  in  a  scire  fadas  to  re- 
ors  at  the  same  time  agreeing  to  take  vlve  his  judgment,  in  which  the  two 
the  real  estate  of  one  of  the  firm  and  surviving  members  of  the  old  firm  and 
pay  the  liens  thereon,  which  were  for  the  administrator  of  the  retiring  part- 
iiis  individual  debts ;  deeds  for  the  ner,  who  died  after  suit  brou^t.  are 
property  were  made,  but  the  creditors  defendants,  recover  for  the  new  liabili- 
did  not  pay  the  liens,  and  in  an'  action  ties  assumed  after  ihh  dissolution,  uu- 
in  the  name  of  the  individual  partner  less  they  are  renewals  of  the  notes  of 
against  the  creditors  on  their  agreement  the  old  firm.  The  defendant's  liability 
%o  take  his  property  and  pay  tue  liens,  under  the  judgment  is  measured  by  the 
the  defendants  claimed  that  it  and  the  plaintiff's  liabilities,  and  not  by  his  pay- 
bill  of  sale  were  one  transaction,  and  ments  for  them ;  but  the  judgment  will 
that  they  were  entitled  to  defalk,  against  be  controlled  by  the  court,  and  no  re- 
the  amount  to  l>e  recovered  against  covery  permitted  for  liabilities  dis- 
them,  damages  for  breach  of  the  part-  charged  by  the  defendants  themselv^p. 
nership  contract  in  not  turning  over  to  Where,  upon  the  sdre  facials,  usury  on 
them  the  property  sold,  to  which  they  the  part  of  holders  of  certain  notes  is 
covenanted  that  they  had  good  title,  claimed  as  a  defense,  if  established,  and 
Held  that  the  defense  was  not  valid,  its  the  proper  deduction  made  in  an  ac- 
effect  being  to  divert  to  the  creditors  of  tion  on  the  notes,  the  judgment  will  bo 
the  partnership  a  fund  arising  from  pri-  controlled  by  the  court  to  that  extent, 
i-ate  property,  specifically  appropriated  for  no  more  can  be  recovered  on  tlie 
to  private  debts.  Jackson  v.  Glymer,48  judgment  than  what  the  plaintiff  wus 
Penn.  St.  79.  See,  also,  to  the  same  ef-  legally  liable  for  in  their  behalf  ;  but 
feet,  Toombs  v.  Hill,  28  Ga.  871 ;  Con-  it  is  not  a  valid  objection  to  the  plain- 
roy  v.  Woods,  18  Cal.  626 ;  Thornton  v.  tiff*8  recovery,  for  his  rights  cannot 
Bussey,  28  Ga.  802  ;  Hill  v.  Beach.  12  be  involved  in  the  usury  dispute. 
N.  J.  Eq.  81.  An  execution  creditor  of  ^artley  v.  Kirlin,  45  Penn.  St.  49. 
one  of  two  partners  may  levy  upon  part-  Where  a  partner  buys  real  estate  in  his 
nership  effects,  as  well  as  upon  other  own  name,  and  gives  his  individual 
peraoxud  property  of  his  debtor,  thougli  bonds  and  mortgage  in  part  payment 
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the  movable  stock  and  effects  of  the  partnership,  subject  to  the  part- 
nership debts,  devolves  to  his  personal  representatives,  who  thereupon 
become,  botli  at  law  and  in  equity,  tenants  in  common  w^ith  the  sur- 
viving partners.    From  the  change  that  thus  takes  place  in  the  nature 

therefor,  the  firm  ia  not  liable  to  the  him  no  additional  rights.  Convey  ▼. 
Heller  for  the  unpaid  purchase  money,  Woods,  13  Cal.  626 ;  Thompson  v. 
though  it  appear  by  the  firm  books  that  Frist,  15  Md.  24.  B  and  L,  as  a  firm 
the  land  was  bought  on  firm  account,  were  members  of  two  other  partner, 
and  a  declaration  of  trust  was  after-  ships,  and  all  three  firms  failed.  The 
ward  executed  by  the  parchaser  but  creditors  of  the  two  other  firms  pat  at* 
not  recorded,  declaring  that  the  money  tachments  on  property  belonging  to  B. 
paid  was  partnership  funds,  and  that  &  L.  before  the  creditors  of  that  firm 
the  land  was  held  by  him  in  trust  as  attached  it.  It  was  held  that  the  credi 
partnership  property.  After  failure  of  itors  of  B.  &  L.  were  entitled  to  the 
the  firm,  on  sale  of  the  land  by  their  proceeds  of  a  sherifTs  sale  of  the  prop- 
assignee,  the  partnership  creditors  erty.  Bullock  v.  Hubbard,  23  Cal.  495. 
were  held  alone  entitled  to  share  in  the  Where,  on  the  dissolution  of  a  partner- 
proceeds,  and  not  the  vendorn,  who  ship,  one  partner  takes  the  partnership 
could  claim  only  against  the  purchasing  effects,  and  executes  to  the  other  a  bona, 
partner.  North  Pennsylvania  Coal  with  surety,  conditioned  for  the  pay- 
Co. 's  Appeal,  45  Penn.  St.  181.  So  ment  of  all  the  partnership  debts,  such 
under  assignments  for  benefit  of  cred.  bond  is  in  equity  a  trust  fund  in  which 
itors  by  a  firm,  and  by  one  of  the  part-  all  the  creditors  have  an  interest,  and 
ners,  the  separate  creditors  of  the  lat-  which  they  (the  partners  being  insolv- 
ter  cannot  claim  a  pro  ro^a  distribution  ent)  can  subject  to  the  payment.  If 
out  of  the  firm  assets,  while  firm  debts  suit  is  brought  on  such  lx>nd  for  the  ben* 
remain  unpaid,  though  the  assigning  ePit  of  the  creditors,  in  the  name  of  the 
partner  was  largely  a  creditor  of  the  obligee,  and  the  creditors  are  made  par- 
firm.  Houseal's  Appeal,  45  Penn,  St.  ties  defendants  with  the  obligors,  and 
484.  A  partnership  debt  is  recoverable  j  udgment  rendered  thereon,  the  surety 
against  the  executors  of  a  deceased  cannot,  without  the  knowledge  or  con- 
partner,  even  pending  a  suit  against  sent  of  the  creditors,  by  an  agreement 
the  survivors.  Creswell  v.  Blank,  3  with  the  obligee,  obtain  satisfaction  of 
Grant  (Penn.),  320.  Partnership  credl-  such  judgment  without  payment  there- 
tors  are  not  entitled  to  a  mortgage  on  of  in  full  ;  and  any  payments  made  on 
the  partnership  'property,  nor  can  a  such  judgment,  to  the  obligee  in  good 
special  mortgagee  be  compelled  to  seek  faith,  should  be  credited  thereon.  Wil* 
payment  on  one  rather  than  another  son  v.  Stilwell,  14  Ohio  St.  464.  Where 
part  of  the  property  mortgaged.  The  one  partner  is  dormant  and  secret,  and 
right  attaches  to  all  the  property.  Lai-  a  suit  for  a  partnership  debt  is  brought, 
lande  v.McRae,  16  La.  An.  193.  The  joint  and  judgment  is  recovered  against  the 
debts  must  first  be  paid  from  the  part-  ostensible  partner  alone,  the  judgment  Is 
nership  property,  before  any  portion  of  for  a  partnership  debt,  and,  in  the  ap- 
it  can  be  applied  to  the  payment  of  the  plication  of  the  property  on  which  the 
individual  debts  of  the  partnership,  and  partnership  business  is  transacted,  will 
the  fact  that  a  separate  creditor  of  one  be  preferred  to  individual  debts  of  the 
of  several  partners  has  levied  his  at-  ostensible  partner.  If,  in  such  case,  the 
tachment  on  tlie  partnership  property,  ostensible  partner  convey  his  separate 
and  has  subsequently  made  an  agree-  part  of  the  stock  in  trade  to  the  dorm« 
ment  with  a  trustee  to  whom  the  debtor  ant  partner,  in  payment  of  his  Individ- 
lias  conveyed  his  property,  to  receive  ual  debt,  the  conveyance  is  fraudulent 
f  rom  the  projceeds  of  its  sale  a  payment  as  to  partnership  creditors.  Elliott  v. 
of  the  attachment  debt,  gives  him  no  ti-  Stevens,  38  N.  H.  311. 
tie  to  the  partnership  property  or  the 

proceeds  of  its  sale,  as  against  the  su-  Sheriff  lioldi  joifU  possession  under 

perior equity  of  a  subsequent  attaching  levy.  —  After    the    levy    and    previous 

creditor  of  the  partnership.     Burpee  v.  to    the    sale    of    the    interest    of     a 

Buna.  22  Cal.  194 ;  and  the  fact  that  a  member  of  a  firm  in  the  copartnership 

private  creditor  has  obtained  a  judg-  goods,  the  sheriff  may  hold  joint  pos- 

ment  and  levied  his  ezeeution,  gives  session  with  the  other  members  of  th« 
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of  the  interest  of  the  several  parties  concerned,  the  law  contemplates 
an  entire  cessation  of  the  partnership  trade.  As  to  the  surviving 
partner,  "he  only/'  as  Sir  Anthony  Hart  observed,  *'  deals  with  the 
effects  finally  ex  necessitate^  and  rather  in  the  character  of  a  trustee. 


firm.  Where,  upon  such  a  levj,  tbe  of  one  partner,  the  share  of  such  part- 
other  members  of  the  firm,  covenant  ner  in  the  partnership  property  may  be 
with  the  sheriff  to  deliver  to  him  the  levied  upon;  btU  the  Bheriff  can  »eUordy 
property  on  request,  or  pay  the  debt,  it  ^  actual  interest  which  9uch  partner 
Is  no  answer  to  an  action  for  the  breach  hoe  in  the  joint  property ,  after  the  ae- 
of  sach  covenant,  that  the  property  was  counts  are  eettledt  or  subject  to  the  part- 
partnership  property,  and  had.  subse-  nership  debts,  £x  parte  Smith,  16  Johns, 
quent  to  the  covenant,  been  applied  by  (N.  Y".)  106  ;  NicoU  v.  Mumford,  4 
tnem  to  partnership  uses.  Burrall  v.  Johns.  Ch.  (N.  Y.)  525 ;  Rodriquei  v. 
Acker,  23  Wend.  (N.  T.)  606.  Heffeman,  5  id.  428 ;  Johnson  v.  Evans, 

_  ,    .     „  ,       .  _    ^  ,7  Scott's  N.  R.  ia35.    A  court  of  equity 

Bute  in  PenMyltauM.  —  In  Pennsyl-  ^j,i  ^ot  stop  such  execution  or  sale,- by 

vania,m  an  action  against  a  partnership  injunction,  to  await  the  liquidation  of 

If  process  be  served  on  one  partner  and  ti^„  accounts  of  the  partnership.  Moody 

ludgment     recovered     and     execution  ^  p^y^e,  2  Johns.  Ok  (N.  Y.)  548.    See 

levied  on  the  partnership  property,  it  is  gx  parte  Smith,  16  Johns.  (N.  Y.)  106.  in 

the  duty  of  such  partner  U>  give  notice  ^^^^.  ^„^  ^jj^^  y   Conine,  2  Johns, 

of  it  to  his  conartners,  and  a  neglect  to  ^j^  y.)  280.     *'  It  is  a  principle  acknowl- 

doBosu^ectshimtoanaction.     Devall  ^^j  ^d  in  the  equity  jurisprudence  of 

▼.  Burbridge,  6  W.  &  S.  (?enn.)  629.  the  United  Sutes, that  partnership  debts 

On  a  sale  of  partnership  goods,  the  pro-  ^ug^  ^  p^j^j  ^^^^  ^j  ^l^e  partnership  es- 

eeeds  are  first  applicable  to  partnership  ^te,  and  private  and  separate  debts  out 

debts,  in  a  contest  between  creditors  of  „j  ti^^  private  and   separate   estate  of 

the  firm  and  creditors  of  the  individual  the  individual  partner.  If  the  partnership 

members.  Bevan  v.  AUee,  6  Harr.(Del.)  creditorscannoiobtainpaymentoutof  the 

^-  partnership  estate,  they  cannot  in  equi- 

Rule  in  North  Carolina,  —  In  North  ty  resort  to  the  private  and  separate  es- 

Carolina,  on  an  attachment  against  one  tate,  until  private  and  separate  creditors 

partner  for  his  separate  debt,  only  his  ^^  satisfied;  nor  have  the  creditors  of 

separate  property  can   be  seized .     Jar*  the  individual  partners  any  claim  upon 

▼is  T.  Hyer,  4   Dev.  (N.  C.)8«7.    And  the  partnership  property  until  the  part- 

tbe    >nrchaser  takes    them    subject  to  tiership  creditors  are  satisfied.    8  Kent's 

the  claims  of  the  partnership  ;  but  the  Comm.  65  ;    Wilder  v.  Keeler,  3  Paige's 

sheriff  is   not  affected  by  -this  equity  Ch-  (N-  Y.)  167;  Morgan  v.  His  Creditors, 

between  the  purchaser  and  the  other  20  Martin's  Louis.  Rep.  50« ;   McCulloh 

partners.     Tredwell  v.  Roecoe,  3  Dev.  ▼•  Dashiel.  1  H.  &  G.  Md.  96  ;  Pavne  v. 

K  0  )  50  Matthews,  6  Paige,  19 ;  Hull  v.  Wood,  2 

Mc  Cord  (S.  C),  802.      Where  a  surviv- 

^eecution  against  one  partner  —  Jiotp  in^  partner  died,  indebted  to  partner- 
may  be  levied. —  On  a  judgment  against  ship  and  separate  creditors,  and  left  in 
a  partnership,  an  execution  may  be  the  hands  of  the  administrator  joint 
levied  upon  the  joint  property,  or  property,  and  also  separate  property,  the 
upon  the  separate  property  of  either  separate  creditors  were  allowed  to  re- 
partner,  or  of  all  the  partners,  for  ceive  as  much  out  of  the  separate 
the  whole  debt.  Pierce  v.  Jackson,  property  as  the  joint  creditors  had 
6  Mass.  2^ ;  Tappan  v.  Blaisdell,  5  N.  received  out  of  the  portion  of  the 
H.  190 ;  Wilson  v.  Conine,  2  Johns.  (N.  partner  in  the  joint  property,  and 
Y.)280;  Commercial  Bank  v.  Wilkins,  both  classes  of  creditors  being  thus 
4  Me.  28;  Lord  v.  Baldwin,  9  Pick,  equalized,  the  balance  of  the  sepa- 
(Masfl.)  8^.;  French  v.  Chase,  6  Me.  166:  rate  property  was  directed  to  be  divided 
Allen  V.  Wells,  22  Pick.  (Mass.^  450 ;  equally  among  them.  Bell  v.  Newman, 
Tucker  v.  Aukley,  6  Crai^di,  84 ;  Pier-  5  Serg.  &  R.  (Penn.)  85 ;  Estate  of  Per- 
son V.  Nesbit,  1  Dev.  Rep.  815;  Jarvis  ry,  1  AshnL  (Penn.)  847.  Qoods  belong- 
▼.  Hyer,  4  Dev.  Rep.  8i37 ;  Knox  v.  ing  to  a  firm  cannot  be  held  in  attacli- 
Schepler,  2  Hill  (N.  i.).  Sf^ ;  12  La.  230.  ment  upon  a  writ,  or  by  seizure  upon 
On  an  execution  for  the  separate  debt  execution,  against  an  individual  partner. 
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If  he  continues  the  trade,  it  is  at  his  own  risk,  liable  to  the  option  of 
accounting  for  profits,  or*being  charged  with  interest  on  the  deceased 
partner's  share  of  the  surplus/"  On  the  other  hand  it  is  equally  evi- 
dent, not  only  from  the  consideration  just  adverted  to,  but  from  the 
principles  which  have  been  elsewhere  discussed,'  that  the  executors  of 

for  Ills  separate  dpbt,  so  lon^  as  any  such  jadgment  from  showing  that  B 
debt  remaina  due  from  the  company,  and  C  were  debtors  to  the  partnership. 
All  that  can  be  taken  is  the  interest  of  and  had  no  interest  in  the  debt  a^^inst 
the  debtor  in  the  firm ;  not  the  partner-  D,  but  that  it  belonged  to  A  alone.  Bar- 
ship  effects  themselves,  but  the  right  of  ber  v.  Hartford  £nk,  9  Conn.  407. 
the  partner  to  a  share  of  the  surplus  The  doctrine  that  the  separate  debt  of 
that  may  remain  after  all  the  debts  are  one  partner  should  not  be  paid  out  of 
paid.  Tappan  v.  Blaisdell,  5  N.  H.  190 ;  the  partnership  estate,  until  all  the 
Church  V.  Knox,  2  Conn.  514  ;  Brewster  debts  of  the  firm  are  discharged,  does 
V.  Hammet,  4  id.  540 ;  Barbour  v.  Har-  not  apply  until  the  partners  cease  to 
ford  Bank,  9  id.  407 ;  Witter  v.  Rich-  have  a  legal  right  to  dispose  of  their 
ards,  10  id,  37;  2  Dall.  278;  2  Yeates,  property  as  they  please.  It  is  applica- 
190 ;  4  Id.  477 ;  6  Serg.  &  R.  87;  1  ble  only  when  the  principles  of  equity 
Penn.  198.  In  Maryland,  it  was  are  brought  to  interfere  in  the  distribu- 
held  that  one-third  of  tne  partnership  tion  of  the  partnership  property  among 
effects  in  that  state,  of  those  partners  the  creditors.  M'Donald  v.  Beach,  2 
residing  in  Great  Britain,  who  had  be-  Blackf.  (Ind.)  55.  In  Georgia,  a  judgment 
come  Minkrupts,  might  be  attached  by  creditor  of  a  partner,  iu  his  individual 
a  citizen  of  Maryland  for  a  debt  due  to  capacity,  may  levy  on  the  partnership 
him  from  one  of  the  partners  ;  and  that  effects,  and  sell  his  debtor's  interest 
the  attaching  creditor  mieht  have  a  j  udg-  therein,  without  reference  to  the  claims 
ment  without  showing  the  state  of  the  of  the  creditors  of  the  firm.  Ex  parte 
accounts  as  between  the  partners.  Wal-  Stebbins  &  Mason,  R.  M.  Charlton's  Rep. 
lace  V.  Patterson,  2  H.  &  M'H.46d.  In  77.  In  Vermont  it  has  been  held  that 
Connecticut,  the  interest  of  one  partner  partnership  creditors  have  no  priority 
in  a  debt  due  to  the  partnership  cannot  over  a  creditor  of  one  of  the  partners, 
be  taken  by  process  of  foreign  attach-  even  as  to  the  partnership  effects, 
ment,  to  satisfy  the  individual  debt  of  Root  v.  Shepherdson,  3  Vt.  120.  In 
the  partner,  without  showing  from  the  Massachusetts,  it  was  decided  that  at 
state  of  the  partnership  accounts  as  be-  law  the  separate  estate  of  one  partner 
tween  the  partners,  and  with  reference  was  liable  on  execution  for  a  copartner- 
to  the  solvency  of  the  partnership,  what  ship  debt,  and  that  the  execution  was 
the  right  or  interest  claimed  amounts  not  to  be  defeated  by  a  subsequent  at- 
to.  Church  v.  Knox,  2  Conn.  514.  tachment  by  a  separate  creditor  of  an 
See,  also,  Brewster  v.  Hammet,  4  id.  individual  partner.  It  is  in  equity  onlp 
540;  Fisk  v.  Herrick,  6  Mass.  271;  t/iat  joint  creditors  can  he  restrained 
Lyndon  v.  Gorham,  1  Gall.  {U,  S.  C.  C.)  from  proceeding  against  tlie  separate  es- 
367.  In  Pennsylvania,  a  debt  due  to  a  tate.  Allen  v.  Wells,  cited  8  Kent's 
partnership  may  be  attached  at  the  suit  Comm.  65  (Ed.  1840);  McCullen  v. 
of  the  creditor  of  one  of  the  partners,  Dashlell,  1  H.  &  G.  (Md.)  96 ;  Tucker  v.i 
and  the  interest  of  such  partner  in  the  Oxley,  5  Cr.(U.  S.  C.  C.)  35.  The  effects 
partnership  demand  is  bound  by  such  of  a  non-resident  partner  may  be  at- 
attachment.  M'Carty  v.  Emlin,  2  tached.  although  there  is  one  of  the 
Yeates  (Penn.),  190.  A,  B  and  C  were  partners  in  the  state.  Conklin  v.  Harris, 
partners,  and  after  the  death  of  A,  B  5  Ala.  213.  A  creditor  may  attach  the 
and  C  recovered  a  judgment  against  D,  interest  of  one  of  the  firm,  subject  to 
founded  on  a  partnership  transaction ;  the  paramount  claim  of  partnership 
E,  a  creditor  of  B  and  C,  then  brought  creditors.  Douglass  v.  Winslow,  20  Me. 
foreign  attachment  to  recover  the  debt  89.  The  proceeds  of  sale  will  at  first 
of  D,  and  introduced  the  judgment  be  applied  to  liquidate  the  firm  debts, 
against  him  to  show  his  indebtedness  and  the  balance,  if  any,  may  go  to  pay 
to  B  and  C  ;  it  was  held  that  the  repre-  the  private  debts  to  the  extent  of  the 
sentatives  of  A  were  not  precluded  by  partner's  share.    Clark  v.  Alee,  3  Harr. 

»  See  Booth  v.  Parks,  1  Molloy,  465.  « AnU,  p.  4. 
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the  deceased  partner  cannot  insist  upon  carrying  on  tlic  business  in 
partnership  with  the  surviving  partners.  These  operations  of  law  arc, 
generally  speaking,  guarded  against  by  the  partnei^ship  articles;  but 
on  all  points  on  which  the  articles  are  silent  or  imperfect  in  their  pro- 

(DeL)  80.    The  right  of  the  partnera  of  perfect  fairness.    If  they  do  anything 

the  jadgment  debtor  being  of  the  nature  to  conceal  the  true  value  of  the  share, 

described^and  it  being  incompatible  with  so  as  to  enable  themselves  to  buy  it  for 

that  right  that  the  partnership  property  less    than    it    would    otherwise    have 

seized  bv  the  sheriff  should  be  removed  fetched, ahe  sale  will  not  be  allowed  to 

O!  sold  by  him,  the  Court  of  Chancery  stand  if  impeached  in  a  court  of  equity, 

will,  on  a   bill   filed   by  the  judgment  In  the  case  of    Pereus  v.  Johnson,  and 

debtor's  copartners  against  him  and  his  Johnson  v.  Perens,  8  Sm.  &  (i.  419,  the 

creditor  and  the  sheriff,  direct  the  part-  share  of  a  partner  in  a  leasehold  col- 

nership  accounts  to  be   taken,  and  re-  liery  was  sold  by  the  sheriff  under  a /I. 

strain  the  sheriff  from  selling,  and  ap-  fa.      The  other  partners  bought  the 

point  a  receiver.     See  Bevan  v.  Lewis,  share  ;  the  execution  creditor  was  paid 

1  Sims.  376.    As.  to  an  injunction  against  off.  and  a  balance  was  handed  over  by 

the  sheriff,  compare  Newell  v.  Towns-  the  sheriff  to  the  execution  debtor.     It 

end,  6  81m.  419,  with  Garstin  v.  Asplin,  appeared,  however,  that,  before  the  sale 

1  Madd.  150,  and  Jackson  v.  Stanliope,  took  place,  it  was  expected  that  a  valu- 

10  Jur.  676 ;  and  see  Story  on   Part.,  §  able  seam  of  coal  would  be  reached ; 

264 ;    and  as  to  making  the  slieriff  a  that  the  solvent  partners  had  removed 

party,  see  Lord  Eldon's  observations  in  the  gear  so  as  to  prevent  any  one  going 

Franklyn  v.  Thomas,  3  Mer.  385,  and  down  the  mine ;  that  they  had  also  re- 

Hawksuaw  v.  Parkins,  2  Swanst.  549.  moved  some  iron-stone  recently  raised, 

so  as  to  lead  persons  visiting  the  mine 
Qf  the  position  of  t7te  execution  debtor,  to  believe  that  coal  was  not  so  nearly 
—  With  respect  to  the  execution  debtor,  within  reach  as  it  was ;  and  that  a  few 
It  is  to  be  observed  that,  in  the  first  days  after  the  sale,  and  after  only  one 
place,  the  execution  operates  as  a  disso-  day's  working,  a  rich  seam  of  coal  was 
lution  of  the  partnersliip.  Aspinall  v.  actually  discovered.  The  execution 
The  Lon.  and  North  West.  Rail.  Co.,  11  debUir  thereupon  filed  a  bill  against  his 
Ha.  325;  Habershon  v.  Blurton,  1  De  late  copartners,  praying  that  the  sale 
6.  &  Sm.  121 :  Skipp  v.  Harwood.  2  might  be  set  aside,  on  the  ground  that 
Swanst.  587.  In  tlie  next  place  the  the  purchase  from  the  sheriff  was  con- 
as^signment  by  the  sheriff  to  the  pur-  trary  to  that  good  faith  which  should 
chaser  transfers  to  the  purchaser  what-  be  observed  by  one  partner  toward  an- 
ever  the  sheriff  had  power  to  assign,  other,  and  a  decree  was  made  in  his 
and  did  assign,  but  no  more  ;  and  as,  favor,  setting  the  sale  aside  upon  repay- 
under  a  ^. /a. ,  the  sheriff  may  not  have  ment  of  the  purchase-money,  with  in- 
power  to  sell  every  thing  which  as  be-  terest  at  £5  per  cent.  The  execution 
tween  tbe  partners  is  to  be  considered  creditor  has  no  title  to  goods  seized  un- 
partnership  property,  it  by  no  means  der  a  fi.  fa.  issued  by  him,  unless  he 
follows  that  the  assignment  has  trans-  purchases  them  from  the  sheriff.  Con- 
ferred tothepurchaserall  the  judgment  sequently  where,  under  a  fl.  fa.  issued 
debtor's,  sliare  and  interest  in  the  part-  against  one  partner  for  a  private  debt, 
nership.  In  a  case,  therefore,  where  a  the  sheriff  seized  the  goods  of  the  firm, 
stranger  purchased  from  the  sheriff  the  which  afterward  became  bankrupt,  and 
execution  debtor's  interest,  and  then  as-  the  assignees  sold  the  goods  seized,  it 
signed  it  to  the  other  partners,  it  was  was  held  tliat  an  action  by  the  execu- 
held  that  the  execution  debtor  was  still  tion  creditor  against  the  assignees  for 
entitled  to  an  account  from  them,  the  money  had  and  received  to  his  use, 
sale  by  the  sheriff' not  having  divested  would  not  lie  ;  first,  because  he  had  no 
him  of  all  his  interest  in  the  concern,  title  to  the  goods  ;  and,  secondly,  because 
Habershon  v.  Blurton,  1  De  Q.  &  Sm.  if  he  had,  his  interest  in  them  could  not 
121.  Upon  a  sale  by  the  sheriff  of  the  be  ascertained  without  taking  the  ac- 
interest  of  one  pactuer,  there  is  nothing  counts  of  the  partnership."  Qarbett 
to  prevent  a  purchase  of  that  interest  v.  Veale,  5  Q.  B.  408. 
by  Lis  copartners.  But  the  copartners 
purchasing  of  the  sheriff  must  act  with  Bule    in   various   states. —  In    North 
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visions,  it  is  absolntely  necessary  for  the  executors  and  surviving  part- 
ners, unless  the  parties  interested  are  all  sui  juris,  to  adhere  in  their 
arrangements  to  the  general  rules  of  law;  and  where  it  is  impractica- 
ble for  them  to  do  so^  they  must  resort  to  the  assistance  of  a  court  of 

Carolina     only    the     partner's     sepa-  that  partner's  interest  therein,  subject 

rate    property  can   be    taken   on  exe-  to  the  claims  of    all  the  partnership 

cution;  Jarvia  v.  Hyer.  4  Dev.  (N.  C.)  creditors.    Filley   v.  Phelps,  18  Conn. 

467 ;  and  a  purchaser  of  the  partner's  294.     In  Georgia,  Green  v.  Roes,  24  Ga« 

interest  takes  it  subject  to  the  claims  018 ;  Toombs  v.   Hill,  28  id.  871.    In 

of  the  firm  and  its  creditors.     Tredwell  Illinois     the    interest    of     one    part- 

V.  Rosooe,  8  Dev.    (K.  C.)  50;  Van  v.  ner    may    be    taken    upon    an    execu- 

Hussey,  1  Jones'  L.  (N.  C.)  ^1.      The  tion  obtained  by  a   private    creditor, 

same  rule  prevaiU  in  Virginia,  Shaver  White  v.  Jones,  38  111.  159;  James  v. 

V.  White,  0  Munf.  (Va.)  118;  Missouri,  Stratton,  32  id.  202.     But  equity  will. 

Wiles  V.  Maddox,  26  Mo.  77;  New  York,  in  a  proper  case,  restrain  a  sale   until 

Willett  V.  Stringer,  17  Abb.  Pr.  (N.  Y.j  the  partnership  account  can  be  taken 

15<{ ;    Alabama,  Andrews  v.  Keith,  84  and  the  exact  interest  of  the  debtor  be 

Ala.  727  ;  and  the  goods  may  be  sold  ascertained.    Newhall  v.  Buckingham, 

under  a  levy  unless  enjoined  by  a  court  14  id.  405.    But  where  the  money  of 

of  equity.     Moore   v.  Sample,  8  Ala.  such  creditor  Contributed  to  the  pur- 

810.       A  partnership    creditor  has  no  chase  of  the  partnership  stock,  it  is  held 

Ucn  at  law  upon   the  property  for  the  that  his  equities  are  superior  to  those 

payment  of  his  claim  until  after  execu-  of  a  partnership  creditor.     Reeves  v. 

tion  is  issued.    Mayer  v.  Clark,  40  Ala.  Ayres,  88  111.  418.     In  Indiana,  while 

259 ;  Reese  v.  Bradford,  13  id.  837.    But  the  doctrine  that  a  separate   creditor 

it  seems  that  the  partners  may  claim  should  not  be  paid  until  all  the  debts  of 

exemption  from  the  sale  of  partnership  the  firm    are   discharged   is  admitted, 

property  to  pay  individual  debts ;  How-  yet  it  is  held  that  this  rule  does  not  ap- 

ard  V.  tfones,  15  Ala.  67;  and  it  is  also  ply  until  the  partners  cease  to  have  the 

held  that  a  partnership  creditor  is  not  legal  right  to  dispose  of  their  property 

entiiled  pari  passu  to  share  with  the  in-  as  they  please,  and  is  only  applicable 

dividual  creaitor  of  a  deceased  partner  when    the    principles    of    equitv    are 

when  it  is  not  sufficient  to  pay  his  in-  brought  to  interfere  in  the  distribution 

dividual  debts,  and  the  surviving  part*  of  tlie  partnership   efiPects   among  the 

ner,  though  insolvent,  has  a  joint  fund  creditors.    McDonald  v.  Beach, 2  Black f. 

in  his  hands.    Van  Wagner  v.  Chapman,  (Ind.)  55;  Dean  v.  Phillips,  17  id.  406; 

29  Ala.  172;    Smith  v.  Mallory,  24  id.  Dunham  v.  Hanna,  18  id.  270  ;  Schaffer 

628  ;  Bridge  v.  McCuUough,  27  id.  661.  v.  Fithian.  17  id.  486  ;  Conant  v.  Frary, 

•  In  California  the  sheriff  may  levy  an  49  Ind.  630.     In  Iowa,  a   partnership 

execution  against  one  partner  on  the  creditor,  in  order   to  avail    himself  of 

firm  property,  but  he  sells  subject  to  priority  over  a  creditor  of  an  individual 

the    rights    of    partnership    creditors,  partner,  must  resort  to  a  court  of  equity, 

Jones  V.  Thompson,  12  Cal.  191.     In  and  is  required  to    show  that  all  the 

Connecticut    the    same    rule    prevails,  firm  property  is  required  to  pay  the  firm 

Witter  V.  Richards,  10  Conn.  87.    Part-  debts.    Scudder  v.  Delashmut,  7  Iowa, 

nership  debts  are  to  be  paid  out  of  part-  89 ;  Hubbard  v.  Curtis,  8  id.  1.    Jn  Een- 

nership   funds.       The  interest  of  one  tucky    it  is    held    that    an    execution 

partner  in  the  partnership  property  is  against  one  partner  can  only  be  levied 

his  share  in  the  surplus  remaining  after  on  partnership  property  with  the  assent 

the  payment  of  the  claims  against  the  of    hi  s  copartners.       But    when  such 

partnership ;  and  that  surplus  alone  is  assent  is  once  given,  it  cannot  be  with- 

liable   for  his  individual   debts.     Any  drawn.      Howell  v.    Commercial  Bk., 

p      appropriation  of  the  partnership  prop-  etc.,  5   Bush  (Ey.),  99.     But  if  a  levy 

erty,   oy  one   partner,  in    payment  of  is    made    upon     an    individual    part- 

his  individual  debts,  without  the  consent  ner's  interest  and  sold,  trover  will  not 

of  his  copartners,  is  a  violation  of  his  lie  against  the  purchaser  by  the  other 

duty,  and  a  fraud  upon  them.     A  cred-  partners.   The  only  remedy  is  in  equity; 

itor  of  one  partner  can  only  attach  or  White  v.  Woodard,  8  B.Mon.  (Ky.)  485; 

levy  his  execution  upon  the  partnership  where,    by  equitable   substitution,   the 

property,  in  such  manner  as  to  take  partnership  creditors  are  treated  as  en- 
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equity.    Where  the  surviving  partners  are  themselves  the  executors  of 

the  deceased  partner^  it  is  obvious  that  no  acts  performed  by  them  in 
those  inconsistent  characters,  unless  expressly  warranted  by  the  part- 

nerehip  articles,  can  Ipe  binding  on  persons  not  suijurU} 

titled  to  the  implied  lien  which  each  held  void  as  aeainflt  the  partnership 
partner  has  on  the  partnership  property;  creditors,  even  though  the  private  deht 
O'Bannon  v.  Miller,  4  Bash  (Ky.),  25 ;  was  for  money  loaned  to  be  used  as  a 
and  a  separate  creditor  only  takes  the  part  of  the  capital  of  the  firm.  Person 
interest  of  his  debtor  aft«r  the  firm  v.  Monroe,  21  N.  H.  462  ;  Qay  v.  John- 
debts  are  paid .  Wlntersmith  v.  Pointer,  son,  82  id.  167.  Where,  in  a  suit 
2  Mete.  (Ky.)  457 ;  Pearson  v.  Eendy,  6  B.  against  two  partners,  for  a  partnership- 
Monr.  (Ky.)  128  ,  Black  ▼.  Bush,  7  id.  210;  debt,  one  of  them  is  discharged  upon 
In  Louisiana  a  separate  creditor  cannot  his  plea  of  infancy,  and  judgment  is 
attach  the  separate  interest  of  a  part*  taken  against  the  adult  partner,  the 
ner,  but  must  take  the  debtor's  interest  judgment  is  still  a  partnersnip  debt,  to 
in  the  partnership  assets.  Thomas  v.  which  the  partnership  funds  must  be 
Lusk,  13  La.  An.  277  ;  Marston  v.  ]>ew-  applied  in  preference  to  debts  of  the  in- 
berry,  21  id.  518 ;  and  he  acquires  dividual  partners.  Gay  v.  Johnson,  82 
only  the  residuary  interest  of  his  debt-  N.  H.  167  ;  the  property  of  the  partner- 
or  therein  after  the  firm  debts  are  paid,  ship  remains  subject  to  the  preference 
Davis  V.  Carroll,  11  La.  An.  705.  In  of  the  partnership  creditors,  notwith- 
Maine  it  is  held  that  in  equity  partner*  standing  the  survivor  may  have  man- 
ship  creditors  are  entitled  to  have  their  aged  and  treated  it  as  his  own,  with  the 
claiiuis  first  paid  out  of  the  partnership  assent  of  the  administrator  of  the  de- 
assets,  before  the  claims  of  a  separate  ceased  partner,  and  may  have  contracted 
ere  jiior  can  be  enforced.  Crooker  v.  debts  upon  the  credit  of  the  property. 
Crooker,  46  Me.  250;  Gomml.  Bank  v.  Benson  v.  Ela,  85  N.  H.  402.  If  part- 
Wilkins,  9  Me.  28 ;  but  where  none  of  ners,  by  arrangement  among  them- 
the  partnership  creditors  or  other  part-  selves,  own  each  a  separate  part  of  the 
ners  interpose,  a  separate  creditor  may  stock  in  trade  on  which  the  partnership 
satisfy  his  debt  out  of  the  debtor's  in-  business  is  transacted,  the  s!x>ck  will 
terest  in  the  property.  Thompson  v.  neverthelees  be  regarded  as  partnership 
Lewis,  84  Me.  167.  In  Maryland  equity  property  for  the  payment  of  partner- 
will  protect  the  partnership  creditors  ship  debts,  at  least  as  to  creditors  who 
against  a  sale  of  partnership  property  have  no  notice  that  the  stock  is  owned 
to  pay  private  debts.  Thompson  v.  in  that  way.  Elliot  v.  Stevens,  88  N. 
Frist,  15  Md.  24;  and  it  is  also  held  that  H.  311.  See,  also,  Tenney  v.  Johnson, 
partnership  creditors  cannot  pursue  the  48  id.  144,  where  it  was  held  that  the 
separate  estate  of  the  partners  until  the  lien  of  partnership  creditors  was  pre- 
individual  debts  are  paid.*  Qlenn  v.  served,  although  by  arbitration  all  the 
Gill,  2  Md.  1.  In  Massachusetts  all  property  had  been  awarded  to  one  mem- 
debts  due  from  the  firm  must  be  first  ber.  A  sheriff  cannot  lawfully  seize  the 
paid  out  of  the  firm  property  before  a  partnership  property  upon  a  process 
separate  creditor  can  apply  it  to  the  sat-  against  a  single  member  of  the  firm, 
isf action  of  his  debt.  Pierce  v.  John-  and  exclude  tne  other  partners,  and  if 
son,  6  Mass.  242  ;  Adams  v  Paige,  7  he  does,  replevin  lies  therefor.  Hill  v. 
Pick.  (Mass.)  542;  but  it  is  held  that  Wiggin,  81  N.  M.  292;  Newman  v. 
the  separate  estate  of  each  partner  is  li-  Bean,  21  id.  93.  In  New  Jersev  the 
able  to  be  taken  to  satisfy  a  firm  debt,  partnership  creditors  have  a  priority 
and  cannot  be  defeated  by  an  attach-  over  individual  creditors,  and  the  equi- 
ment  by  a  separate  creditor.  Allen  v.  ties  between  the  partners  themselves 
Wells,  22  Pick.  (Mass.)  450.  In  Michi-  are  next  to  be  satisfied,  and  it  is  only 
gan  partnership  creditors  are  preferred,  after  these  matters  are  adjusted  that  in- 
Topliffe  v.Vall,  Harr.  (Mich.)  346;  Alson  dividual  creditors  can  come  in.  Hill  v. 
▼.  Morrison,  29  Mich.  395 ;  so  in  Missis-  Beach,  12  N.  J.  Eq.  81;  Malack  v. 
sippi.  Bass  v.  Estell.  50  Miss.  800.  In  James,  13  id.  126;  Blackwell  v.  Rankin, 
New  Hampshire  the  sale  of  partnership  7  id.  152;  Mettnight  v.  Smith,  17  id. 
property  to  satisfy  an  individual  debt  is  259  ;    but    partnership    creditors    may 

>  Wedderburn  v.  Wedderbum,  4  Myl.  &  Cr.  46. 
26 
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BeTenmoa  of  Joint  tenanoy  upon  doath  of  partnar. 

Sec.  112.  Where  persoBs  take  persotial  property  for  the  purposes  of 
trade,  under  a  will,  which  constitutes  them  joint  tenants,  and  they 
enter  into  possession  of  such  property,  and  continue  for  a  length  of 

waive  the  right,  Unfordv.  Linford»29  2Sandf.  Ch.  (N.  Y.)866.  RepreBeota- 
N.  J.  L.  118,  and  the  doctrine  of  pref-  tives  of  the  deceased  partner  cannot  be 
erence  is  only  applicable  when  the  prin-  sued  at  law  for  the  partnership  debts, 
ciples  of  eqaitj  are  brought  to  inter-  The  suit  must  be  brought  against  the 
fere  in  the  distribution  of  the  partner-  survivors,  into  whose  hands  the  part- 
ship  property  among  the  creditors.  Mitt-  nership  effects  pass,  by  survivorship, 
niglit  V.  Smith,  ante.  The  separate  for  the  payment  of  those  debts.  The 
creditors  may  levy  upon  the  property  representatives  of  the  deceased  partner 
and  acauire  a  lien  thereon,  subject  to  are  only  entitled  to  their  share  of  the 
the  rights  of  the  partnership  creditors,  surplus ;  and  that  share  alone  can  be 
Hill  V.  Beach,  ante.  Separate  creditors  reached  br  his  separate  creditors,  either 
are  held  entitled  to  be  first  paid  out  of  at  law  or  in  equity.  On  the  other  hand, 
their  debtor's  separate  estate,  except  in  the  separate  estate  of  the  deceased 
cases  where  joint  debts  are  secured  by  partner  in  the  hands  of  the  personal 
judgment  or  exectati  n  liens.  Wisham  representatives,  and  the  real  estate  de* 
V.  Lippinoott,  9  N.  J.  Eq.  858.  In  New  soended  to  the  heirs  at  law,  are  legal 
York,  it  is  held  that  the  debts  of  a  part-  assets,  which  the  separate  crodltors  can 
nership  are  to  be  first  paid  out  of  the  only  reach  by  a  suit  at  law  against  the 
partnership  fund,  and  the  separate  administrator  or  the  heirs.  The  joint 
debts  of  a  partner  out  of  his  separate  creditors,  however,  upon  an  allegation 
property;  and  the  surplus  only  of  of  the  insolvency  of  tne  surviving  part- 
either  fund  can  be  readied  by  the  ered-  ners,  have  an  equitable  right  to  compel 
iters,  whose  debts  are  primarily  charge-  a  satisfaction  of  their  debt  out  of  the 
able  upon  the  other.  Wilder  v.  Keeler,  estate  of  the  deceased  partner.  Wilder 
8  Paige  (N.  Y.)  167  ;  Niooll  v.  Mumford,  v.  Keeler,  8  Paige's  Ch.  (N.  Y.)  167 ;  and 
4  Johns.  (N.  Y.)  Ch.  522 ;  Mulrv.  Leitch,  a  creditor  of  a  firm,  one  member   of 

7  Barb.  (N.  Y.)  841 ;  and  it  is  held  that  which  is  deceased,  cannot  sustain  a  bill 
a  sheriff  who  levies  upon  and  sells  in  equity  against  the  representatives  ot 
partnenhip  property  upon  an  execution  the  deceased  partner  to  recover  the 
against  one  partner,  is  liabln  in  trover  debt  from  his  estate,  without  averring 
to  the  other  partners.    Walsh  v  Adams,  and  proving  that  the  surviving  mem- 

8  Den.  (N.  Y.)  125.  Where  one  part-  hers  are  insolvent,  or  otherwise  snowing 
ner,  to  whom  a  third  person  has  intrust-  an  excuse  for  not  proceeding  at  law 
ed  money,  appiies  the  money  to  the  pur-  against  them.  Liawrence  v.  Trus- 
poses  of  the  firm,  with  the  consent  of  tees  of  Leake  Orphan  House,  2  Den. 
all  the  partners,  but  without  the  con-  577;  Slattet  v.  Carroll,  2  Sandf.  Ch. 
sent  of  the  owner  of  the  money,  such  578 ;  Bloodgood  v.  Bruen,  8  N.  Y. 
owner  may  elect  to  consider  the  firm  8G'i ;  Voorhis  v.  Baxter,  18  Barb.  592 ; 
his  debtor,  instead  of  the  separate  part-  Ricart  v.  Townsend,  6  How.  Pr.  460 ; 
ner.  Hutchinson  v.  Smith,  7  Paige  (N.  and  this  rule  has  not  been  abrogated 
Y.)  26.  Where  real  estate  is  conveyed  by  the  Code  of  Procedure.  Voor- 
to  copartners,  in  their  individual  names,  his  v.  Baxter,  18  Barb.  592 ;  Voor- 
for  the  ose  and  benefit  of  the  firm,  or  his  v.  Chllds,  17  N.  Y.  854.  The  role 
in  payment  of  debts  due  to  the  firm,  the  is  settled  that  joint  creditors  will  not 
grantees  become  tenants  in  common  of  be  permitted  to  reach  the  individual 
the  land;  and  upon  the  death  of  either,  estate  of  a  deceased  partner  until  all 
the  legal  title  to  his  undivided  share  the  separate  creditors  are  satisfied, 
descends  to  his  heirs  at  law.  The  sep-  The  exception  maintained  in  England 
arate  creditors  of  individual  partners  in  case  of  no  joint  estate  and  no 
have  no  equitable  right  to  any  part  of  solvent  surviving  partner,  does  not  pre- 
the  partnership  property,  real  or  per-  vail  here.  North  River  Bank  v.  Stew- 
sonal,  until  the  aebts  of  the  firm  are  art,  4  Bradf.  254.  Thus  npou  a  settle- 
provided  for,  and  the  rights  of  the  part-  ment  of  partnership  affairs,  had  after 
ners,  as  between  themselves,  are  fully  the  death  of  S.,  one  of  the  partners,  the 
protected.  Buchan  v.  Sumner,  2  Barb,  firm  was  found  insolvent,  and  a  large 
Ch.  (N.  Y.)  165;  Delmouico  v.  Guillaume,  part  of  the  joint  debts  remained   un- 
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timB  to  trade  with  it  in  copartnership,  a  court  of  equity  will^  npon  the 
death  of  one  of  them,  presume  a  Beveranoe  of  the  joint  tenancy.     In 

paid.  Held,  1,  that  the  partnership  9  Rich.  (S.  G.)  £q.  149;  Crawford  ▼. 
creditors  could  not  be  paid  out  of  the  Baum,  12  Rich.  (S.  0.)  75 ;  and  when 
separate  estate  of  the  deceased  until  their  debts  are  due,  and  only  then,  they 
all  separate  debts  were  paid ;  3,  that  may  file  a  bill  to  enjoin  separate  credit- 
if  any  surplus  should  remain  after  pay-  ors  from  selling  tlie  partnership  prop- 
nient  of  those  debts,  it  should  be  ap-  erty  to  pay  their  debts.  Henderson  v. 
plied  to  the  payment  of  the  partner-  Haddon,  13  Rich.  (S.  C.)  878.  In  Ten- 
ship  creditors  ;  in  which  case  those  that  nessee,  partnership  creditors  are  pre- 
had  received  partial  payment  out  of  the  f erred.  "White  ▼.  Dougherty,  M.  &  W. 
partnership  property,  must  bring  it,  (Tenn.)  809.  In  Texas,  partnership 
their  dividends  and  share  ratably  with  property  must  be  first  applied  in  pay- 
those  who  had  not  received  dividends  ment  of  partnership  debts ;  Converse  v. 
or  else  l>e  excluded  until  the  latter  class  McKee,  14  Tex.  30;  but  they  have  no 
had  received  a  sufficient  amount  to  place  lien  thereon  until  execution  is  levied, 
them  on  t«rms  of  equality  with  the  for-  White  v.  Parrish,  20  Tex.  688. 
mer.  Id.  Chancery  will  give  relief  to  the 

creditors  of  a  firm  against  the  personal  Rule  in  VemioTU, —  In  Vermont,  a 
representatives  of  a  deceased  partner  preference  is  not  given  to  partner- 
having  assets,  if  the  surviving  partner  ship  creditors  in  attaching  partner- 
is  insolvent.  Hamersley  v.  Lambert,  3  ship  property ;  and  the  property  itself 
Johns.  Ch.  508  ;  Jenkins  v.  De  Groot,  is  to  be  attached  as  in  a  case  of  tenancy 
1  Cai.  Cas.  123.  If  a  partner  dies  and  in  common,  and  not  the  interest  of  a 
the  survivor  is  insolvent,  the  estate  of  partner  in  the  property.  And  an  offi- 
the  deceased  is  liaUe,  in  equity,  to  the  cer  is  not  a  trespasser  for  so  attaching 
creditors  of  the  firm,  after  payment  of  for  a  separate  creditor,  though  the  firm 
the  individual  debts  of  the  decedent,  afterward  prove  to  have  been  insolvent. 
Wilder  V  Keeler,  8  Paige,  167,  Where  Reed  v.  Shephardson.  3  Vt.  130.  In 
the  surviving  partner  is  Insolvent,  a  equity,  however,  the  creditors  of  an  in- 
creditor  of  the  firm  may  enforce  his  de-  solvent  partnership  are  entitled  to  have 
mand,  in  equity,  against  the  real  as  well  the  partnership  assets  applied  in  satis- 
as  the  personal  estate  of  the  deceased  faction  of  their  debts,  in  preference  to 
partner.  The  separate  creditors  of  such  the  creditors  of  the  individual  partners, 
partner  are,  however,  entitled  to  a  pri-  notwithstanding  the  separate  creditors 
ority  in  payment,  out  of  his  individual  may  have  first  attached  those  assets. 
property.  Butts  v.  Genung,  6  Paige's  In  asserting  this  right,  the  partnership 
Oh.  (N.  Y.)  254.  creditors  prevail  over  the  separate  cred- 
In  Pennsylvania,  the  private  creditors  itors,  by  virtue  of  a  lien,  which  each 
of  one  partner  may  sell  such  partner's  partner  is  supposed  to  have,  by  implied 
interest  upon  execution,  yet  the  sale  is  contract,  upon  all  the  partnership 
subject  to  the  rights  of  partnership  effects,  until  all  the  partnership  debts 
creditors,  and  the  purchaser  is  entitled  are  paid.  It  is  sufficient  for  the  part- 
to  an  account,  but  not  to  the  possession  nership  creditors,  in  such  case,  to  make 
of  the  goods.  Smith  v.  Emerson,  48  out  a  prima  fade  case  of  insolvency ; 
Penn.  St.  456;  Lathrop  v.  Wi^htman,  41  and,  If  the  defendants  desire  to  have  an 
Id.  297;  Rimheimer  v.  Hemmgwav,  86  account  taken  of  the  partnership  deal- 
id.  483 ;  Coover's  Appeal,  39  id.  1 ;  Roap  ings,  so  as  to  determine  the  exact  state 
▼.  Rogers,  8  Watts  (Penn.)  198.  In  of  the  liabilities  and  assets,  they  must 
Rhode  Island  it  is  held  that  the  credit-  file  a  cross  bill  for  that  purpose.  The 
ors  of  the  firm  have  the  right  to  work  partnership  creditors,  having  made 
oat  the  equitable  lien  of  the  partners  separate  successive  attachments  of  tlie 
upon  the  partnership  property,  and  can  partnership  property,  and  having  re- 
only  avail  themselves  thereof  while  sorted  to  a  court  of  equity  for  relief 
such  lien  exists  on  the  part  of  the  part-  against  the  attachments  of  the  separate 
ners.  Tillinghast  v.  C^amplin,  4  R.  I.  creditors,  must  share  the  assets  pro 
173;  Bank  v.  Phetteplace,  8  id.  56.  rata,  and  not  in  the  order  of  their  at- 
In  South  Carolina,  partnership  debts  tachments.  Washburn  v.  Bank  of  Bel- 
hare  a  preference ;  Winslow  V.  Chippie,  lows   Falls,  19  Vt.  378.    At  law,  how- 

1  Harp.  (8.  C.)Ch.  35;  Hunter  v.  Martin,  ever,  both  separate  and  joint  creditors 

2  Rich.  (S.  C.)  541 ;  Fleming  v.  Billin;;s,  of  a  partnership  may  attach  either  sep- 
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such  case,  therefore,  not  only  the  deceased  partnei'^s  share  of  the  profits, 
but  such  proportion  of  the  bulk  of  the  partnership  property,  as  pro- 

arate  or  joint  property,  and  sell  it  upon  the  equitable  claims  of  the  creditors  of 
execution  in  satisfaction  of  their  judg-  the  firm,  in  the  name  of  the  other  part- 
ments,  without  regard  to  the  equities  of  ner.  Phillips  v.  Cook,  24  Wend.  (N. 
the  debtors.  But  in  equity,  the  part-  Y.)  889.  But  an  execution  against  the 
nership  effects  are  pledged  to  each  firm  has  a  preference  over  one  against 
separate  partner,  until  he  is  released  an  individual  partner;  but  where  prop- 
from  all  his  partnership  obligations  ;  ertj  is  sold  on  an  execution  against 
and  while  the  partnership  continues,  one  partner,  although  previous  to  the 
this  equitable  lien,  existing  for  the  sale  an  execution  is  delivered  against 
benefit  and  security  of  the  separate  both  or  all  the  partners,  it  is  a  valid 
partners,  may  be  reached,  in  a  court  of  sale  if  a  sufficient  time  had  not  elapsed 
equity,  by  the  creditors  of  the  firm,  for  to  advertise  and  sell  under  the  execu> 
the  purpose  of  securing  to  themselves  a  tion  against  the  firm  ;  Fenton  v.  Folger, 
preference  over  the  separate  creditors.  21  Wend.  (N.  Y.)  676 ,  and  after  the 
A  partnership  contract  imposes  pre-  levy,  and  before  the  sale,  the  sheriff 
cisely  the  same  obligation  upon  each  may  hold  joint  possession  of  the 
separate  partner,  that  a  sole  and  separ-  property  with  the  other  partners, 
ate  contract  does ;  and  there  is  no  ex-  Burrall  v.  Acker,  23  Wend.  (N.  Y.)  606. 
press  or  implied  contract,  resulting  from  In  Virginia,  Christian  v.  Ellis,  1  Qratt. 
the  law  of  partnership,  that  the  separ-  (Va.)  §96 ;  and  in  Wisconsin,  Howe  v. 
ate  estate  shall  go  to  pay  separate  debts  Kane,  2  Chand.  (Wis.)  222,  partnership 
exclusively.  Ail  that  the  separate  creditors  are  treated  as  equitably  enti- 
creditors  can  require,  in  equity,  is,  that  tied  to  payment  out  of  partnersUip 
the  partnership  creditors  must  first  ex-  property  in  preference  to  private  cred- 
haust  the  partnership  funds,  before  re-  itors.  The  private  debt  of  one  copart- 
sorting  to  the  separate  effects  of  the  ner  cannot  b«  setoff  against  a  copartner- 
individual  partners ;  and  beyond  this,  ship  demand.  Powrie  v.  Fletcher,  2 
both  sects  of  creditors  stand  precisely  Bay  (S.  C ),  146 :  Ladue  v.  Hart,  4  Wend, 
equal,  both  at  law  and  in  equity.  Bard-  (N.  Y.)  583  ;  Wise  v.  Coply,  36  Ga.  506  ; 
well  V.  Perry,  19  Vt.  292 ;  Willis  v.  Powrie  v.  Fletcher,  2  Bay  (S.  C),  146. 
Freeman,  35  id.  44 ;  Shedd  v.  Wilson,  Nor  can  a  partnership  debtor  be  held  as 
27  id.  478.  The  right  of  partnership  a  trustee  of  an  individual  partner.  Lyn- 
oreditors  to  claim  a  preference  over  the  don  v.  Gorham,  1  Gall.  (U.  S.  C.  C.)  367. 
creditors  of  the  individual  members  of  Where  the  partnership  funds  of  a  firm 
the  firm,  in  the  distribution  of  the  part-  havetbeen  misapplied,  byamemberof  the 
nership  property,  is  wholly  dependent  firm,  toward  the  payment  of  a  judgment 
upon  the  right  of  the  individual  part-  holden  by  a  creditor  of  the  firm  agidnst 
ners  to  enforce  a  lien  upon  the  partner-  him  for  his  individual  debt,  such  cred- 
ship  funds  for  the  payment  of  the  pkrt-  itor  may,  on  the  application  of  the  other 
nership  liabilities,  before  individual  member  of  the  firm,  apply  the  payment 
debts ;  and  if  the  contract  of  copartner-  to  his  demand  against  the  firm,  and  en- 
ship  be  of  such  a  nature,  that  the  co-  force  his  judgment,  notwithstanding  a 
partners  can  enforce  no  such  right,  as  receipt  given,  applying  the  payment  on 
between  themselves,  the  partnership  account  of  the  judgment.  Campbell  v. 
creditors  can  claim  no  such  preference.  Matheus,  6  Wend.  (N.  Y.)  551.  The 
Rice  V.  Barnard,  20  Vt.  479.  joint  creditors  of  a  partnership  have  in 

equity  a  general  lien  on  the  funds  of  the 
Rule  in  New  York, —  In  New  York,  partnership,  and  are  entitled  to  payment 
in  an  action  against  one  of  two  out  of  the  partnership  effects,  in  prefer- 
partners,  the  sheriff  may  seize  the  en-  ence  to  creditors  of  an  individual  mem- 
tire  partnership  effects  or  what  is  necea-  ber  of  the  firm.  White  v.  Dougherty, 
sary  to  satisfy  the  execution,  and  sell  M.  &  Y.  (Tenn.)  809. 
the  Interest  of  the  partner  against  whom 

the  execution  issued,  and  deliver  the  Rule  when  joint  creditor  ha»  a  lien  on 

property  sold  to  a  purchaser,  and  a  pur-  Meparate  property  of  one  partner, —  A 

chaser  becomes  a  tenant  in  common  joint    creditor   of  a  partnership,  hav- 

with  the  other  partner,  and,  if  he  pur-_  ing  a  lien   on   the  separate    property 

chases  with  notice,  takes  subject  to  an  of    one    of    its    members,    must,    in 

account  between  the  partners  and  to  case    the    fiftn    is    insolvent,    exhaust 
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duced  his  share  of  the  profits,  will  descend  to  his  personal  representa- 
tives.*    Although,  upon  the  death  of  one  pai'tner,  his  interest  in  the 

his   separate   lien   before  he  comes  in  two  perRons,  their  executors,  adminis* 
with  other  creditors  for  a  share  of  the  trators,  and  assigns,  the  effect  is  a  joint 
partnership    effects.      An  action   for  a  tenancy.    But  it  is  to   be   considered, 
false  return  will  not  lie  against  a  sheriff  what  would   be  the  case  of  a  bequest, 
for  returning  an   execution  nvUa  bona,  acted  upon ;  the  subject  simply  prop- 
where  the  property  of  a  firm  is  levied  erty  in  trade.    Now,  in  Hall  v.  6igby,  4 
on  under  an  execution  against  one  of  its  Bro.  P.  C.  224,  it  was  agreed,  that  actu- 
members,  and,  previous  to  a  sale,  an  ex-  al  dealing  in  partnership  witii  effects 
ecution  against  the  firm    oomes   to  the  left  to  two  jointly,  with  intent  that  it 
hands  of  the  sheriff,  under  which  the  should  be  dealing  in  partnership,  though 
property  levied  on  by  the  first  execution  they  had  taken  under  the  will  as  joint 
is  exhausted.     Dunham  ▼.  Murdock,  2  tenants,  yet,  having  once  begun  to  act 
Wend.  (N.  Y.)  553  ;  Tappan  y.  Blaisdell,  with  the  property  as  merchants,  would 
5  N.  H.  1(<9.  sever  the  joint  tenancy,  unless  the  will 
*  In  Jackson  v.  Jackson,  7  Ves.  585 ;  9  contained  something  that  would  clothe 
id.  591,  a  testator  gave  and  devised  all  the  property,  though  engaged  in  trade, 
his  residuary  estate,  consisting  both  of  with  the  quality  of  joint  tenancy.    In 
real  and  personal  property,  used  for  the  this  case,  it  is  extremely  clear  that,  un- 
purposes  of     trade,   to  trustees,  upon  less  there  are  specialties  in  this  will, 
trust  to  pay  an  annuity  to  his  wife,  and  the  residuary  clause  passed  the  property 
certain  legacies  to  his  daughters  ;  and,  to  these  brothers  as  joint  tenants ;  and, 
after  payment   of  the   legacies,  he  dl-  attending  both  to  the  words  of  the  re- 
rected  all  the  residue  and  remainder  of  siduary  clause,  and  all  the  passages  in 
the  said  trust  estates  to  go  and  to  be  un-  the  will  having  relation  to  equal  divis- 
to  and  for  the  only  use  and  behoof  of  ions    or    survivorship    in    the   various 
his  said  two  sons,  and  the  survivor  of  events,  I  am  not  satisfied  that  I  can  hold 
them,  their  or  his  heirs,  executors,  ad-  upon  the  will  itself,  and  independent  of 
ministrators    and  assigns,  forever,  ac-  the  nature  of  the  property  and  the  deal- 
oording  to  the  several  and  respective  na-  ings  of  the  parties,  that  this  was  a  ten- 
tures  and  tenures  of  such  estates,  and  to  ancy  in  common.    Tlie  question,  then, 
aiid  for  no  other   use,  intent,  and  pur-  is,  whether   there    is    any  purpose  or 
pose  whatsoever ;  to  take  and  hold  his  scheme  in  the  will,  wliich  should,  asbe- 
said  real  estates  and  every  part  thereof  tween  themselves,  not  with  reference  to 
in  case  his  said  two   sons   should   both  third    persons,   deprive    them    of    the 
survive  Iiim,  as  tenants  in  common,  and  power  of  severing  that  which  they  had 
not  as  joint  tenants  ;  and  he  appointed  taken  as  joint  tenants.     Now,  I  am  of 
the  trustees  his  executors.     There  was  opinion  that  the  testator  did  not  intend 
nothing  in  the  will  of  the  testator  show-  to  determine,  ultra  the  necessity  of  hold- 
ing any  intention  that  the  joint  tenancy  ing  the  property  liable  to  the  annuity 
in  the  personalty  should  be  continued,  and  the  legacies,  in  what  nature  and 
Upon  his  death  the  sons  carried  on  the  quality  they  should    hold  as  between 
business  as  partners,  on   the  premises,  themselves,  or  to  shut  out  the  possibil- 
until  the  death  of  one  of  them,  which  ity  of  their  dealing  with  that  property, 
happened  twelve  years  after  the  death  as  other  persons  might,  for  their  own 
of  tne    testator.      Tlie  survivor  of  the  benefit,  taking  originally  as  joint  ten- 
sons  then  insisted  that  he  was  entitled  ants.      Salvis  the  annuitant  and  the  leg- 
to  the  residue  of  the  personal  estate  of  atees,  there  is  no  trust  which  it  was  not 
the  testator,  as  nothing  had  been  done  competent  to  these  two  persons,  affect- 
to   sever    the    joint  tenancy ;    and  Sir  ing  only  their  own  interests,  to  alter  as 
William     Grant     allowed    his    claim,  they  thought  proper,  with  reference  to 
But,    upon    appeal  to  Lord  Kldon,  Sir  the  nature  and  quality  of  their  own  in- 
William  Grant's  decree,  so  far  as  it  re-  terests.  Entering  into  partnership,  deal- 
lated  to  this  point,  was  reversed.   "Sup-  ing  without  the  superintendence  of  the 
posing,"  said  his  Lordship,  *'  there  were  trustees,  their  various   transactions  af- 
no  special  words  in  this  residuary  clause,  ford  decisive  evidence,  which  it  would 
it  is  clear,  that,  where  a  residue  of  per-  be  too  dangerous  to  permit  one  to  con- 
sonal  estate,  consisting  of  a  great  varie-  tradict  after  the  death  of  the  other,  that 
ty  of  particulars,  and  especially  if  none  they  meant  to  be  considered  tenants  in 
of  them  are  property  in  trade,  is  left  to  common  of  the  interest  they  to^  in  th« 
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stock  does  not  survive  to  tho  other,  yet  his  right  of  action  suryives,  as 
will  appear  more  fully  in  a  subsequent  book/ 

Real  estate  used  for  partnership  purposes. 

Sec.  113.  Where  partners  purchase  real  estate  for  tho  purposes  of 
the  paitnership,  it  is  usually  conveyed  to  them  as  tenants  in  common. 
Therefore,  upon  the  decease  of  one  of  several  partners,  to  whom  land 
has  been  so  conveyed,  the  legal  estate  in  such  partner's  share  will  de- 
scend to  his  heir,  who  will  be  tenant  in  common  with  the  surviving 
partners.  In  this  case,  if,  under  all  the  circumstances,  it  appear  that 
the  heir  is  to  have  a  beneficial  interest,  tho  widow  of  the  deceased 
partner  will  be  entitled  to  dower.'  Where  lands  are  conveyed  to  cer- 
tain persons,  as  joint  tenants,  for  the  purposes  of  a  trade  or  an  ad- 
venture, in  equity  there  will  be  no  survivorship  in  such  property,  not- 
withstanding the  form  of  the  conveyance.  Where,  therefore,  A,  B, 
C,  D,  and  £  had  undertaken  to  drain  certain  overflowed  lands,  and 
accordingly  the  same  were  conveyed,  by  direction  of  the  commission- 
ers of  sewers,  to  them  and  their  heirs,  it  was  held  that  in  equity  they 
were  teuants  in  common  of  these  lands ;  and  further,  that  four  out 
of  the  five  having  purchased  additional  lands  for  the  same  purposes, 
and  the  fifth  having  died,  the  son  of  the  latter  was  a  tenant  in  com- 
mon in  equity  of  those  after-purchased  lands,  upon  payment  of  his 
share  of  the  purchase-money,  with  interest  frcm  the  time  the  money 
ought  to  have  been  paid.*  In  the  case  of  Morris  v.  Barrett,*  in  the 
Exchequer,  the  principles  of  this  decision  were  fully  admitted ;  but 


trading  part  of  their  father's  ooncem.  *Lake  v.  Craddock,  3  P.  W.  158; 
My  opinion,  therefore  is,  that,  under  Sug.  V.  &  P.  019 ;  S.  C.  nom.  Lake  v. 
all  the  circumstances  of  this  case,  the  Qibson,  1  Eq.  Ca.  Abr.  291 ;  where  the 
two  sons  of  the  testator  are  to  be  con-  Master  of  the  RoUs  sajs, "  When  the 
sidered  as  tenants  in  common  of  liis  proportions  of  the  monej  are  not  equal, 
property  embarked  in  trade  from  the  and  this  appears  in  the  deed  itself,  tiiis 
time  they  were  let  into  possession,  in-  makes  them  {i.  e,  the  joint  purchasers) 
eluding  as  well  the  capital  as  the  profits;  in  the  nature  of  partners  ;  and  how- 
for,  though  there  may  be  cases  of  dis-  ever  the  legal  estate  may  survive,  yet  the 
tinction  between  them,  the  course  of  survivor  shaU  be  considered  bat  as  a 
dealing  for  so  many  years  ought  to  be  trustee  for  the  other,  in  proportion  to 
taken  as  evidence  that  they  meant  to  the  sums  advanced  by  eacli  of  them." 
sever  the  joint  tenancy  as  to  both.  The  *  8  Y.  &  J.  884.  It  is  to  be  regretted 
decree  must  therefore  be  altered  accord-  that  the  grounds  of  the  Lord  Cliief 
inffly."  Baron's  judgment  do  not  appear  in  the 
^Martin  v.  Crompe,  1  Ld.  Raym.  840.  report.  It  is  said,  argusndo,  by  the 
^  Bell  V.  Phyn,  7  Ves.  458.  The  re-  counsel  for  the  surviving  brother,  that 
port  omits  to  state,  as  was  the  fact,  that  no  case  can  be  cited  in  which  real  estate 
Shand  conveyed  two-thirds  of  the  es-  devised  has  been  converted  from  an  es- 
tate to  Phyn,  EUlis,  and  Inglis,  their  tate  in  joint  tenancy  to  a  tenancy  in  com- 
heirs,  etc.  To  hold  to  them,  their  heirs,  men.  This  may  be  correct,  but  gvere 
etc,  as  tenants  in  common.  Lib.  Beg.  as  to  the  observations  which  follow,  re- 
1801,  A.  fol.  955.  lating  to  the  case  of  Jeffereys  v.  Small. 
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the  pecnliar  circumstances  of  the  case  seem  to  have  prevented  their 
being  acted  upon  to  the  utmost  extenL  A  testator  devised  the  resi- 
due of  his  real  and  personal  estates  to  his  two  sons,  as  joint  tenants. 
The  two  sons,  after  tlieir  father's  death,  and  during  tlie  period  of 
twenty  years,  carried  on  the  business  of  farmers  with  such  estate,  and 
kept  the  moneys  arising  therefrom  in  .one  common  stock,  and  with 
pai't  of  such  moneys  purchased  other  estates  in  the  name  of  one  of 
them,  but  never  in  any  manner  entered  into  any  agreement  respecting 
the  farming  business,  nor  even  accounted  with  each  other.  Alexan- 
der, C.  B.,  held  that,  at  the  death  of  one  of  them,  they  were  joint 
tenants  of  all  the  property  that  passed  by  the  will  of  their  father, but 
were  tenants  in  common  of  the  after-purchased  lands. 

Bqnity  treats  real  estate  used  for  partnership  purposes,  and  bought  with  part- 
nenUiip  liinds,  as  personalty. 

Sec.  114.  Taking  it  as  an  established  general  rule  that  there  is  no 
survivorship  in  equity  in  lands  held  for  the  purposes  of  trade,  the  next 
question  is  whether,  upon  the  death  of  a  joint  trader,  his  share  shall 
descend  for  the  benefit  of  his  heir  or  his  next  of  kin.  It  may  be 
premised  that  a  lease  granted  to  partners  for  partnership  purposes  has 
long  been  considered  in  equity  as  accessory  to  the  trade,  and  there- 
fore, upon  the  death  of  one,  is  distributable* between  the  survivor  and 
the  representatives  of  the  deceased,  in  like  manner  as^the  movables 
of  the  partnership.'  But  we  shall  now  advert  to  the  important  ques- 
tion, whether  or  not  freehold  property,  held  by  partners  for  the  pur- 
poses of  trade,  is  in  equity  converted  into  personalty;  whether  or 
not,  therefore,  in  the  absence  of  a  stipulation  to  the  contrary,  the 
share  of  a  deceased  partner  is  in  equity  descendible  to  his  executor, 
for  the  benefit  of  his  next  of  kin,  rather  than  to  his  heir-at-law.' 

»  Elliott    V.    Brown,    9  Ves.    597,    8  Thornton  v.  Dixon.  3  Bro.  C.  C.  199,  and 

Swanst.  490,  n.;  Lyster  y.  DoHand,  1  Balmain  v.  Shore,  7  Ves.  453.     These 

Ves.  481.     Bat  see  Jeffereys  v.  Small,  1  are  in  favor  of  the  heir.     In  Thornton 

Vern.  217.  v.  Dixon,  A,  B,  and  C,  in  1761,  being 

*  It  was  thought  by  the  author,  when  seized  In  fee  of  some  land  called  Broad- 

the  first  edition  of  this  treatise  was  pub-  moor,  entered  into  partnership  for  twen- 

lished,  that,  upon  the  whole,  where  the  ty-one  years,  as  paper  makers ;     and 

heir  was  not  expressly  noticed,  courts  mills  were  erected  upon  the  land ;  and 

of  ^uity  were  in  favor  of  the  executor,  they  declared  the  uses  of  the  land  to 

But,  as  the  law  upon  this  point,  more  the  use  of  themselves  in  fee,  as  tenants 

especially  since  the   decision    of  Cook-  in  common.     In  1764,  they  entered  into 

son    V.    Cookson,    8    Sim.   529,  cannot  another    partnership    for     twenty-one 

be  considered  as  settled,  it  will  be  nee-  years,  by  deed,  taking  in  four  new  part- 

essarv  to  take  a  view  at  some  length  of  ners,  in  different  proportions ;  and  in 

ail  the  leading  casea  on  the  subject,  the  partnership  deed  tnere  was  a  cove- 

The  earliest  cases  wnidi  can  be  called  nant  from  the  three  original  partners 

decisions  on  this  subject,  are  those  of  to  stand  seized  of  the  land,  in  trust  for 
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Upon  the  authority  of  the  decisions  of  Lord  Eldon,  referred  to  in  the 
last  notes,  Sir  John  Leach,  and  Mr.  Baron  Alderson,  it  seems  not  too 
much  to  state,  as  a  general  proposition,  that  freehold  property,  used 

the  copartnership,  in  the  proportions  in  William  Grant,  at  the  close  of  the  ar- 
vhich  they  were  respectivel^r  interested  ffument  in  this  case,  said  that,  sappos- 
therein  ;  and  a  proviso,  that,  in  case  any  ing  that  this  was  a  partnership  prop- 
of  the  partners  wished  to  dispose  of  his  erty,  he  doubted  wliether  the  conse- 
or  their  shares,  he  or  tliey  might  do  so,  quence  was  a  conversion,  for  there  was 
giving  notice  to  the  other  partners,  in  no  occasion  to  call  for  it,  for  any  of  the 
order  that  they  mi^ht  have  an  opportu-  purposes  of  the  partnership.  On  a 
nity  of  parchasinff.  Tliat  partnership  subsequent  day  his  Honor,  on  the  au- 
term  expired,  and  they  went  on  after-  thority  of  Thornton  v.  Dixon,  decided 
ward  without  any  new  agreement.  Dur-  in  favor  of  the  heir  and  the  widow, 
ing  the  second  partnership  they  bought  against  the  residuary  legatees,  observ- 
a  freehold  messuage,  with  a  little  ing  that  even  if  this  were  partner- 
land  adjoining,  called  Low  Meerbeck,  ship  property,  there  was  natfiing  done 
for  the  better  canring  on  the  trade,  bp  the  partners  to  alter  the  nature  of  it, 
which  was  enjoved  by  the  partners  as  Tiiese  cases  go  to  the  full  length  of  de- 
joint  tenants.  Upon  the  death  of  A,  a  ciding  that  real  estate,  although  held 
question  was  raised  as  to  what  was  the  for  partnership  *  purposes,  and  pur- 
equitable  quality  of  Broadmoor  and  chased  with  the  partnership  funds,  is 
Meerbeck.  Lord  Thurlow  at  first  seemed  prima  facie  to  be  deemed  real  as  be- 
to  think  that  these  estates  were  to  be  tween  the  hMr  and  executor  of  the  de- 
considered  as  personal ;  he  afterward,  ceased  partner,  and  that  in  case  of  a  sale 
however,  changed  his  opinion,  observ.  after  the  partner's  death ,a  resulting  trust 
ing  that  had  the  agreement  been  that  arises  for  the  heir-at-law,  unless  there 
the  mills  should  be  valued  and  sold,  it  be  an  express  agreement  a  priori  tliat 
would  have  converted  them  into  per-  the  property  shall  be  sold,  or  unless  a 
Bonalty  of  the  partnership,  but  that  sale  of  the  whole  be  necessary  for  the 
the  agreement  in  this  case  was  not  suifi-  payment  of  the  partnership  debts.  But 
cient  to  vary  the  nature  of  'the  prop-  the  cases  of  Thornton  v.  Dixon,  and 
erty  ;  therefore,  that,  after  the  dissolu-  Bell  v.  Phyn,  were  followed  by  a  series 
tion,  the  property  would  result  according  of  authorities  of  a^  very  different  com- 
to  its  respective  nature,  the  freehold  de-  plexion,  and  until  the  decision  in  Cook- 
scending  to  the  heir,  the  personal  to  the  son  v.  Cookson,  it  was  thought  that  the 
executor,  notwithstanding  they  were  above-mentioned  cases  had  been  over- 
used together  for  the  purposes  of  trade,  ruled.  See  the  arguments  in  Bligh  v. 
In  Bell  V.  Phyn,  A,  Band  G,  carrying  Brent,  3  Tou.  &  Col.  287;  Trappes  v. 
on  business  in  partnership  together,  Harter,  2  Crom.  &  Mees.  174.  Mr.  Jus- 
purchased  an  estate  in  fee  with  the  tice  Story,  in  commenting  on  this  sub- 
partnership  funds,  and  kept  the  ac-  ject,  comes  to  the  conclusion  "that  real 
counts  of  this  estate  in  the  partnership  estate  held  in  fee  for  the  partnership 
books.  A  died,  having  made  his  will,  and  as  part  of  its  funds,  will  upon  the 
in  which  he  took  no  notice  of  any  real  death  of  the  partner  belong  in  equity, 
estate,  but  bequeathed  several  legacies,  not  to  the  heirs-at-law,  but  to  the  per- 
and  concluded  in  these  words:  ''As  to  sonal  representatives  and  distributees  of 
all  the  rest,  residue,  and  remainder  of  the  deceased  ;  unless,  perhaps,  there  be 
my  personal  estate  and  effects,  of  what  a  clear  and  determinate  expression  of 
nature  or  kind  soever  the  same  may  the  deceased  partner,  that  it  shall  go  to 
consist,  I  give  and  bequeath  the  same  his  heir-at-law  beneficially."  Oommen- 
equally  between  my  three  children,  taries  on  Equity,  cuap.  15,  s.  674.  Thus, 
Qeorge,  Jane  and  Catharine,  to  be  in  Jackson  v.  Jackson,  although  no  dis- 
equally  divided  between  them,  share  cossion  seems  to  have  arisen  relative  to 
and  share  ali lie."  Upon  the  decease  of  the  disposal  of  the  freehold  property 
A,  his  interest  in  the  freehold  estate  of  the  partnership,  it  is  remarkablu 
having  been  sold,  his  heir  insisted  that  that  Lord  Eldon  in  his  judgment  makes 
as  the  estate  formed  no  part  of  tlie  cap-  no  distinction  between  that  and  the  per- 
ital  of  the  partnership,  the  produce  sonalty;  but  on  the  contrary,  leaves  the 
arising  from  the  sale  of  it  belonged  to  reader  to  Infer — first,  that  m  determin- 
him  as  real  estate.  A*b  widow  also  ing  whether  property  is  to  be  deemed 
claimed  dower  oat  of  the  estate.     Sir  partnership  property,  the  same  rales  are 
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for  the  purposes  of  a  trading  partnership,  whether  originally  pur- 
chased with  the  partnership  funds  or  not,  is  in  equity  to  be  considered 
as  converted  into  personalty,  not  only  for  the  purposes  of  the  partner- 

appUcable  to  freehold  as  to  leasehold  such  other  persona  as  they  should  agree 
and    movable    property,      and,   oouse*  to  admit  as  partners;  and  in  default  of 
qaently,  that  for  this  purpose  the  mode  such  appointment,  upon   trust  that  the 
of  user  may  be  taken  into  consideration ;  said  trustees  should,  upon  the  decease 
and,  secondly,  that  the  consequences  of  of  the  shortest    liver  of  Waterworth, 
holding  any  species  of  property  to  be  Woods,  and  the .  testator,  or  upon  the 
partnership  property  is  the  same  as  be-  dissolution  or  cessation  of  such  partner- 
tween  the  real  and  personal  representa-  ship  by  any  one  or  more   of  the  said 
tives  of   a  deceased  partner.    And  in  partners,  sell  the   whole  of    the  said 
other  j  udgments  of  his  Lordship,  many  sugar-house  and   premises,  and  apply 
dicta  are  interspersed,  which,  although  the  moneys  arising  from  such  sale  (after 
perhaps  of  no  great  weight  in  them-  paying  off  the  incumbrances  thereon,  if 
selves,  may  be  considered  as  showing  any),  in  discharging  such  of  the  joint 
his  general  opinion  upon  the  subject,  debts  of  the   partnership,  as  the  joint 
and  as  corroborating  his  judgments  in  stock  of  such   partnership  might  fall 
those  cases  which  may  fairly  be  consid-  short  of  paying,  and  pay  the  residue  be- 
ered  as  decisions.     See    Crawshay  v.  tween  the  said   three  partners  in  the 
Maule,  1  Swanst.  521 ;    Selkrig  v.  Da-  proportions  following : — to  the  testator, 
vies,  :3  Dow.  242.    The  leading  decision  his  executors,  administrators,  or  assigns, 
of  Lord  Eldon  on  this  subject  is  that  of  three-eighth  parts ;  and  the  remaining 
Ripley   v.   Waterworth,  7  Ves.  425,  in  five-eighth  parts  between  the  other  two 
which  judgment  was  given  on  the  same  partners.     The  indenture  gave  a  right 
day  as  in  Bell  v.  Phyn. "  The  effect  of  of  pre-emption  to  the  surviving  part- 
Lord  Eldon's  decision  is  that  if  -an  inten-  ners.  in  case  of  a  sale  on  default  of  ap- 
tion  to  convert  the  real  property  of  the  pointment  as  before  mentioned.       No 
partnership  can  be  gathered  from  the  appointment  was  ever  made  in  pursu- 
general  tenor  of  the  partnership  deed,  ance  of  the  indenture ;  and  accordingly, 
coupled  with  the  nature  of  the  partner-  upon  the  *  testator's  death,  Waterworth 
ship  dealings,  that   intention  must  pre-  gave  notice,  according  to  the   proviso, 
vail  to  the  full  extent  of  converting  the  that  he  elected  to  become  the  purchaser 
real  property  as  between  the   real  and  of  the  testator's  three-eighth  parts  of 
]}ersonal  representatives  of  the  deceased  the  premises  :  which  he  purchased  ac- 
partner;  although  the  property  might  cordingly.       An    inquiry   having  been 
not  have  been  purchased  with  the  part-  direct^  in  the  cause,  as  to  what  inter- 
nership  funds,  and  no  conversion  might  est  the  testator    had  in  the  freehold 
be  necessary   for  the  payment  of  the  estate  and  sugar-houses,  the  Master  sta- 
partnership  debts.    Tlie  decision  arose  •  ted  his  oplniou  to  be,  that  the  testator 
upon  a  question,  whether  the  purchase-  had  a  chattel  interest  therein.    Excep- 
money,  which  had  been  given  for  a  tes-  tions  were  then  taken  to  the  Master's 
tator's  shares  in  real  property  held  for  report  by  the  co-heirs  of  the  testator,stat- 
partnership  purposes,  should  be  paid  to  ing  that  the  Master  ought  to  have  certi- 
liis  co-heirs  at  law,  or  his  personal  rep-  fied  that  the  testator  had  a  fee  simple 
resentatives :    and  it    was  held,   under  estate,  and  that  the  money  received  by 
the   circumstances,    that  it  should   be  the  sale  belonged  to  his  heir-at-law.     In 
paid   to   the  latter.    The  testator  was  support  of  the   exceptions  it  was  con- 
seized  in  fee  of  three  undivided  eighth  tended,  amongst  other  matters,  that  the 
parts  of  certain  lands  and  sugar-houses,  power  of  sale  contained  in  the  indent- 
By  indentures  of  lease  and  release,  the  ures  was  only  in  aid  of  the  other  funds, 
same  with    the  remaining  five  eighth  to  pay  the  partnership  debti ;  and  could 
parts  were  conveyed  to  trustees  to  the  only  be  intended  to  suit  the  exigencies 
use  of  8  uch  person  or  persons,  and  for  of  the  trade.    That  there  was  no  ne- 
Ruch  estate  or  estates,  as  Waterworth,  cessity  for  exercising  it.    That  if  it  had 
the  testator  Mears,  and  Woods,  should  been  necessary  to  devote  the  produce  to 
together  appoint ;  and  in  the  meantime,  the    particular    purpose    pointed    out, 
as  to  the  testator's  three-eighth  parts,  to  namely,  the  payment  of  the  partnership 
the  use  of  the  testator,  for  the  purpose  debts,  yet,  subject  to  that  purpose  it 
of  carrying  on  the  trade  in  partnership  would  have  been  considered  real  estate 
with  Waterworth  and  Woods,  or  with  as  between  the  representatives.    That 
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ship,  but  for  all  other  purposes  ;  and  that  upon  the  deatliof  thepai't- 

ner,  the  person  who  is  seized  of  the  legal  estate  in  such  freehold 
estates  is  a  trustee  for  the  pci*sonal  representatives  of  the  deceased 

liere  even  the  particular  purpose  waa  was  proposed  between  those  persons 
not  required  to  be  answered.  Tliat  this  entitled  to  this  property  in  eighths.  It 
case  was  like  the  cases  upon  wills  di-  was  necessary  tuey  should  briug  in  cap- 
recting  the  conversion  of  real  estate  into  ital,  and  have  a  place  for  carry iufi^  it  on; 
personal ;  where,  if  the  purpose  for  to  purchase  utensils,  etc.,  in  which  they 
which  the  conversion  is  to  be  made  does  were  to  have  similar  interests,  as  in  the 
not  exist  in  the  life  of  the  testator,  and  houses,  for  the  benefit  of  the  trade, 
the  disposition  by  the  will  fails,  so  that  though  many  of  them  were  personal, and 
there  is  no  reason  for  the  conversion  to  they  agreed  to  carry  on  the  business  as 
answer  the  purposes  of  the  will,  in  the  long  as  it  should  be  their  pleasure.  The 
view  of  this  court  the  estate  remains  question  is,  whether  three  persons  en- 
real  for  the  benefit  of  the  heir.  On  the  gaging  in  a  purchase  of  real  propertv 
other  hand,  it  was  contended  that  the  such  as  this,  and  to  be  appliea  to  such 
manifest  intention  of  the  parties  was,  purposes,  miffht  not,  and  did  not,  con- 
that  the  interest  of  the  deceased  partner  tract  that  if  Uie  partnership  should  be 
should  be  converted  out  and  oat.  That  dissolved  by  the  act  of  all  or  the  death 
the  primary  object  of  this  conversion  of  one,  it  should  be  all  sold  together  for 
was  to  pay  the  debts,  and  then  to  pay  the  purpose  of  producing  more  benefit 
over  to  the  executors,  not  to  the  heir ;  upon  the  sale.  There  is  another  pur- 
and  the  purpose  required  the  conversion,  pose,  very  rational;  a  stipulation  that  if 
to  prevent  the  consequence  of  the  sur-  this  concern  should  cease  by  one  part- 
yiving  partners  being  entangled  by  a  ner  choosing  to  go  out,  the  others  wish- 
tenancy  in  common  with  the  heir,  which  ing  not  to  dissolve  the  partnership,  but 
might  have  interfered  with  the  purpose  to  go  on,  should  have  liberty  to  .pur- 
of  carrying  on  the  trade.  That  even  if  chase  the  share  of  him  retiring  for  a 
there  should  be  no  debts  the  property  certain,  fair,  valuable  consideration, 
was  to  be  sold.  Lord  Eldon  expressed  So  in  the  case  of  death.  There  is  an 
his  opinion  to  be,  that  this  was  personal  obvious  inconvenience,  if  two  wishing 
estate ;  and  that  this  was  to  be  dis-  to  go  on  should  not  be  able  to  compel 
tinguished  from  cases  of  disposition,  the  third  to  sell,  but  should  be  en- 
being  a  case  of  contract.  **  Upon  the  tangled  with  him  as  landlord  of  that 
true  construction  of  the  deed,"  observed  share,  provided  they  could  prevail  upon 
his  lordship,  **  the  parties  contracted  him  to  demise  it.  The  question,  there- 
with each  other,  that,  when  the  partner-  fore,  is,  whether  three  persons,  having 
ship  should  be  determined,  whether  by  interests  as  tenants  in  common,  and 
the  act  of  the  parties  or  of  God,  the  prop-  looking  to  these  events  the  death  or  re- 
erty  should  be  converted  to  all  intents  .  tirement  of  one,  might  not  contract  in 
and  purposes.  There  is  an  obvious  differ-  this  manner  in  order  to  make  the  most 
ence  here  from  the  cause  which  establish  of  property,  though  real  in  a  strict 
the  general  principle,  that  where  a  per-  sense,  yet  commercial  in  its  nature,  to 
son  dealing  upon  his  own  property  only,  sell  it  altogether ;  and  upon  this  dei.'d, 
has  directed  a  conversion  for  a  particu-  though  extremely  inaccurate,  I  think 
lar  special  purpose,  or  out  and  out,  but  such  an  intention  appears,  and  the 
the  produce  to  be  applied  to  a  particu-  meaning  upon  the  whole  is,  that  if  the 
lar  purpose,  when  the  purpose  fails,  the  surviving  partners  choose  to  buy  the 
intention  fails.  This  is  not  a  case  in  share  of  the  deceased  or  retiring  part- 
which  an  individual  gives  directions  by  ner,  to  be  estimated  according  to  the 
will  or  other  instrument  as  to  his  indi.  proviso,  they  should  have  that  option  to 
vidual  property,  but  three  persons  are  buy  out  his  interest  in  that  manner." 
contracting  with  each  other  as  to  what  His  Lordship  was  afterward  pleased  to 
is  to  be  dune  with  property  of  a  very  declare  that  the  money  arising  from  the 
peculiar  nature.  By  the  deed  it  is  to  sale  of  the  sugar-houses  and  premises, 
be  considered  part  of  capital  or  stock  in  etc.,  was  to  be  considered  as  personal 
trade.  ^  The  subject,  I  admit,  is  real,  but  estate.  It  seems  evident  from  Lord  El- 
combined  with  a  great  number  of  fix-  don's  judgment  in  the  foregoing  case, 
tures,  utensils,  and  implements,  many  that  he  considered  the  doctrine  of  con- 
of  which  are  personal.  My  idea  upon  version,  when  applied  to  partnership 
the  whole  deed  is,  that  a  partnership  property,  to  be  founded  on  prindplea 
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partner.  But  it  must  be  admitted  that  the  foregoing  proposition  can- 
not be  supported  in  its  fullest  extent  consistently 'with,  the  doctrine 
laid  down  by  the  present  y ice- chancellor,  in  the  case  of  Eandall  v. 

peculiar  to  the  contract  of  partnership,  the  business  of  a  brewer  in  partnership 
and  that  the   reasons   which  have  in-  with  a  relation  ;  that  no  articles  of  part- 
duced  courts  of  equity,  in  deciding  upon  nership  had  been  entered  into  or  drawn 
the  construction  of  wills,  to  uphold  only  ap  between  them, and  that  in  the  course 
a  partial  conversion,  do  not  apply  where  of  their  business,  after  the  date  of  the 
freehold  property  becomes    by  contract,  will,  they  had  purchased  with  partner- 
either  express  or    implied,  part  of  the  ship   moneys,  and  for  the  purposes  of 
trading  stock  of  a  partnership.     If  this  their  trade,  certain  freehold  and  copy- 
view  of  Lord  Eldon's  opinion  be  correct,  hold  public  houses,   which  were  con- 
there  seems  no  reason  to  doubt  the  cor-  veyed  and  surrendered  to  the  two  part- 
rectness  of  the  report  of  the  case  of  ners  and  their  heirs.     The  bill  was  filed 
Townsend  v.  Devaynes,  1  Mont.  Partn.  by  the  co-heiresses  of  the  testator,  who 
App.  06.    But  see  1  Roper  on  Husband  were  also  two  of  his  next  of  kin,  s^inst 
and  Wife;  Ed.  Jacob,  p.    346,  n.,  by  the  executrix  and  surviving   residuary 
which  this  important  question  seems  to  legatees,  who  were  also  next  of    kin; 
be  settled,  so  far  as  Lord  Eldon's  opin-  and  one  question   in    the    cause  was, 
ion    is    concerned.      There     Devaynes,  whether  the  interest  of  the  testatoY  in 
Mackintosh,  and  others,  beintr  in  part-  these  public  houses  was  to  be  considered 
nership  as  papermakers,  purchased  cer-  as    a    part    of    his    general    personal 
tain  freehold  and   copyhold   lieredita-  estate,    or    only    personal    estate,   so 
ments,  which  were  duly  conveyed  and  far  as    it  was    required  for   the  dis- 
sarrendered  to  their  use.    The  premises  charge  of  the  debts  and  engagements  of 
were  purcliased  with  part  of  me  part-  the  trade.     On  behalf  of  the   co-heir- 
nership  capital,  and  consisted  in  part  of  esses,  the  cases  of  Thornton  v.  Dixou, 
paper-mills,  and  the  whole  were  held  for  and  Bell  v.  Phyn,  were  cited,  and  it  was 
the  purposes  of  the  partnership.    Upon  urged,  on  tbe  authority  of  the   judg- 
the  death  of  Mackintosh,  his  executors  ment  of  Sir  John  Leach  himself  in  Fer- 
oontracted  to  sell  the  whole  of  his  share  eday  v.  Wightwick,  1  Russ.  &  Myl.  43, 
in  the  partnership  concern  to  Devaynes  that  when  all  the  demands  of  the  part- 
for  £4,700.     A  suit  was  then  instituted  nership  were  satisfied,  the  partnership 
by  them  against  Devaynes,  and  the  heir-  property  would  become  subject  accord- 
at-law  of  Mackintosh,  in  which  it  was  ing  to  "^its  nature,  to  all  the  incidents 
referred  to   the   master,  amongst  other  which   belong  respectively  to  personal 
things,  to  inquire  how  much  of  the  said  or  real  estate.      But  Sir  John  Leach  de- 
sum  of  £4,700,  so  paid  to  the  executors,  cided  against  the  co-heiresses.  His  Hon- 
arose  out  of  sUch  part  of  the  said  prem-  or  said,  *'  With  respect  to  the  second 
ises  as  was  personal  estate.    The  mas-  question,  whether  the  freehold  and  copy- 
ter  having  certified  that  £1,800,  part  of  hold  properly  purchased  with  the  part- 
the  said  sum  of  £4,700,  arose  out  of  such  nership  capital,  and  conveyed  to  the  two 
part  of  the  premises  as  was  personal  es-  partners  and  their  heirs  for  the  purposes 
tate,  an  exception  was  taken  to  his  re-  of  the  partnership  trade,  is  to  be  con- 
port,  on  the   ground  that  he  ought  to  sidered  as  personal  estate  only  for  the 
have  certified  that  the  whole  of  the  said  payment  of  the  partnership  debts,  or  is 
sum  of  £1,700  arose  from  personal  es-  generally  to  be  considered,  to  the  extent 
tate,  and  Lord  Eldon  allowed  the  excep-  of  a  moiety,  as  personal  estate  of  a  de- 
tion.     These  decisions  of  Lord  Eldon,  ceased  partner,   I  confess  I  have  for 
as  well  as  the  earlier  decisions  of  Lord  some  years,  notwithstanding  older  au- 
Thurlow  and  Sir  W.  Grant,  were  elabo-  thorities,  considered  it  to  be  settled  that 
rately  discussed  before  Sir  John  Leach  all  property,  whatever  might  be  its  na- 
in  the   case  of  Phillips  v.  Phillips,  1  ture,  purchased  with  partnership  capi- 
Myl.  &  K.  649.    The  observations  con-  tal  for  the  purposes  of  the  partnership 
tained  in  the  first  edition  of  this  treatise,  trade,  continued  to  be  partnership  capi- 
are  embodied  in  the  speeches  of  counsel  tal,   and  to  have  to  every  intent  the 
ih.  that  case.     In  that  case  it  appeared,  quality  of  personal  estate ;   and  in  the 
that  a  testator  of  the  name  of  Phillips,  case  of  Fereday  v.  Wightwick,  I  had  no 
who  by  his  will  had  directed  his  real  es-  intention  to  confine  the  principal  to  the 
tates  to  be  sold,  and  the  produce  consid-  payment  of  the  partnership  demands. 
ered  as  personal  estate,  had  carried  on  Lord  Eldon  has  certainly  upon  several 
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Bandall,!  and  his  decision  in  the  more  recent  case  of  Gookson  v.Cookson.* 
Supposing  the  case  of  Gookson  y.  Gookson  to  contain  the  received 
law  on  this  subject,  the  result  of  the  authorities  is  that  real  property, 
used  for  the  purposes  of  a  partnership,  unless  it  has  been  purchased 
with  the  partnership  fund,  or  unless  it  be  the  subject  of  conversion  by 
express  agreement,  is  not  to  be  deemed  as  converted  into  personalty, 
as  between  the  heir  and  executor  of  a  deceased  partner,  or  for  any 
purposes  whatsoever,  except  for  payment  of  the  partnership  debts.  It 
is  conceived,  however,  notwithstanding  the  ability  and  experience  of 
the  learned  judge  by  whom  the  case  of  Gookson  v.  Gookson  was  de- 
cided, that  the  question  cannot  be  considered  as  settled  by  that 
decision,  but  that  it  must,  on  some  future  occasion,  be  determined 
before  a  higher  tribunal, 

occasions  expresned  such  aa  opinion ;  personal  representatives  of  the  deceased 

tlie  case  of  Townsend  ▼.  Devaynes  is  a  partner,  whether  the  real  estates  in  the 

clear  decision  to  that  effect,  and  ^neral  partnership  were  to  be  considered   as 

convenience,  requires  that  this  principle  realty  or  personaltj  ;  it  being  agreed 

should   be   adhered  to/'    The  case  of  between    the    personal    reprjasentative 

Phillips  V.   Phillips  was  followed  b^  and  the  surviving  partner,  that  in  the 

those  of  Broom  v.  Broom,  8  My.  &  K.  event  of  the  court  deciding  in  favor  of 

443,  and  Morris  v.  Kearsley,  d  You.  &  the  h^ir,  who  was  a  lunatic,  a  propor- 

Col.  139.      In  the  former  of  these  cases  tional  abatement  should  be  made  in  the 

it  appeared  that  real  estates  had  been  purchase-money.     In  the  coarse  of  the 

purchased  by  John  Broom  and  Herl)ert  argument,  at  the  hearing  of  the  cause. 

Broom,  who  carried  on  business  in  co-  the  cases  of    Phillips  v.  Phillips  and 

partnership,  out  of  partnership  capital.  Broom  v.  Broom  were  cited  and   com. 

and  for  partnership  purposes  ;  and  that  mented  upon,  and  Mr.  Baron  Alderson, 

upon  the  decease  of  Herbert  Broom  in-  upon  the  authoritv  of  those  cases,  de* 

testate,  his  widow  and  administratrix  creed   in   favor  of  the  personal  rq;>re- 

Bold  her  interest  in  the  estates  so  pur-  sentative.     The  argument  at  the  heaiv 

chased  to  the  surviving  partner,  who  ing  was  not  reported,  the  reporter  con« 

afterward    became    bankrupt  without  oeiving  that  the  question  of  conversioii 

having  paid  the  purchase-money.      The  was  settled, 

bill   being  filed  by  the  administratrix  ^  7  Sim.  221. 

against  the  assignees  of  the  bankrupt  *  8  Sim.  539.  In  the  former  of  these 
and  the  infant,  to  confirm  the  sale,  and  cases,  his  honor  was  of  opinion,  that  the 
to  have  it  declared  that  the  share  of  Her-  property,  which  was  the  subject  of  the 
bert  Broom  in  the  estates  in  question  suit,  was  not,  under  all  the  circumstan- 
became,  on  his  decease,  personal  estate  ces  of  the  case,  to  be  considered  aa  hav- 
to  be  administered  by  his  admiuistra-  ing  been  used  for  the  purposes  of  a 
trix ,  Sir  John  Leach,  following  his  form-  trading  partnership,  and  on  that  ground 
er  decision  in  Phillips  v.  Phillips,  de-  he  appears  to  have  decided  that  it  was 
creed  according  to  the  prayer  of  the  not  converted  into  personalty.  His 
bill,  and  direct  the  infant  heir,  as  honor's  decision,  therefore,  in  that  case, 
trustee  for  the  administratrix,  to  convey  was  not  inconsistent  with  any  of  the 
the  estate  pursuant  to  the  provisions  of  previous  authorities ;  but  it  is  clear, 
the  Stat.  11  Geo.  4  &  1  Will.  4,  c.  CO.  In  from  the  tenor  of  his  judgment,  that  he 
Morris  v.  Kearsley,  one  of  two  partners  was  disposed  to  hold  that,  in  the  ab- 
in  a  brewery  died  intestate,  and  the  sur-  sence  of  any  express  agreement  to  the 
viving  partner  agreed  to  purchase  his  contrary,  the  real  property  of  a  partner- 
copartner's  moiety  in  the  business.  As  ship  is  not  to  be  deemed  converted  into 
the  partnership  property  consisted,  to  a  personalty,  except  so  far  as  may  be  nec- 
very  great  extent,  of  freehold  estate,  essary  for  partnership  purposes.  In  the 
the  suit  was  instituted  for  the  purpose  subsequent  case  of  Cookson  v.  Gookson, 
of  determining  aa  between  the  real  and  his  Honor  had  an  opportunity  of  decid- 
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When  there  are  restilotlone  In  deed. 

Sec,  115.  Where  lands  are  conveyed  in  fee  to  partners,  and  they 
covenant  not  to  convey  away  their  respective  shares  daring  the  con- 
tinuance of  the  partnership^  the  fair  presamption  is  that  the  part- 
ners took  the  property  as  freehold  property,  subject  to  the  covenants. 
Thus,  A,  B  and  G  being  partners  for  a  term  of  years,  lands  were  con- 
veyed to  them  in  fee  as  tenants  in  common,  with  a  proviso  that 
they  should  continue  to  be  used  in  the  copartnership  trade  dur- 
ing the  continuance  of  such  copartnership;  and,  to  that  intent, 
each  of  the  partners  covenanted,  that  neither  of  them,  nor 
their  i*espective  heirs,  would,  during  the  continuance  of  the  partner- 

ing  the  exprees  point.   That  case  was  as  lion  thereof,  hold,  eigoy,  and  be  Inter- 
foTlows:    Isaac  Cookson,  the  elder,  pre*  ested  in  the  joint  stock  trade,  and  all 
vionsly  to  the  year  1808,  carried  on  the  moneys,  goods,    wares,    merchandises, 
businese  of  a  bottle  manufacturer,  at  specialties,  commodities,  debts  and  other 
Newcastle-upon-Tyne,  and  used  solely  effects  of  the  partnership  in  the  shares 
for  the  purposes  of  his  trade,  certain  before  mentioned.     The  deed  then  con- 
freehold  messages  and  land,  of  which  talned  covenants  for  annual  accounts, 
he  was  seized  in  fee.     In  1803  he  took  and  for  a  general  and  iSnal  account  at 
his  sou,  Isaac  Cookson  the  younger,  into  the  dissolution  of  the  partnership  ;  and 
partnership  with   him,  and  agreed  to  that  as  soon  as  conveniently  might  be, 
give  him  siz-thirtysecond  parts  of  the  after  such  final  account  should  be  set- 
before-mentioned  hereditaments ;  and  it  tied    and  signed,  payment  should  be 
was  also  agreed  between  them  that  the  made  of  all  debts  or  sums  of  money, 
hereditaments    should    continue  to  be  which  should  be  then  due  from  the  part- 
used  as  a  manufactory  for  carryincf  on  nership,  to  any  person  or  persons  whom- 
the  trade,  and  should  he  considered  as  soever,  on  account  of  the  joint  trade; 
part  of  the  joint  stock  of  the  business,  and  that  payment,  divinon,  partition  and 
The  father  and  son  accordingly  became  delivery^  should  be  made  by  and  between 
partners  together  for  twenty-four  years,  the  partners  at  their  common  office,  or 
as  from  the  Ist  of  January,  1803 ;  and  such  other  place  as  they  should  agree 
by  indentures  of  lease  and  release,  the  upon,  of  all  the  stock,  goods,  moneys, 
father,  in  consideration  of  natural  love  wares,  merchandises  and  effects  which 
and  affection  for  his  son,  conveyed  to  his  might  then  belong  to  the  partnership. 
son  in  fee  six   undivided  thirty-second  in  proportion  to  their  respective  shares 
parts  of  the  hereditaments.    The  par-  in  the  stock  and  trade;  and  that  it  should 
ties  afterward  executed  articles  of  co*  be  lawful  for  either  of  the  partners,  he- 
partnership,  by  which  after  reciting  that  fore  the  expiration  of  the  twenty-four 
it  was  their  intention  that  the  heredita-  years,  to  assign  or  transfer  in  his  life- 
ments  should  be  had^  taken  and  enjoyed  time,  or  to  bequeath  at  his  decease,  his 
as  part  of  the  joint  stock  in  the  partner-  shares  unto  a  son  or  sons,  and  that  such 
ship  btts^n-esst  they  thereby  covenanted  son  or  sons  should,  upon  such  assign- 
with  each  other  that  they  had,  since  the  ment  being  made,  or  such  bequest  tak- 
1st  of  January,  1803,  been,  and  they  and  ing  effect,  oecome  a  partner  or  partners 
their  respective  executors  and  adminis-  in  the  joint  trade,  in  the  proportion  or 
trators  would  be  and  continue  partners  proportions  of  the   share  or  shares,  or 
in    the   before-mentioned  business   for  part  or  parts,  so  assigned  or  bequeathed, 
twenty-four  years  from  the  1st  of  Jan-  but   subject  to  the  covenants,  clauses, 
uary,  1803 ;  the  joint  trade  to  be  carried  and    agreements    ip   the    articles    con- 
on  at  Newcastle,  with  such  joint  stock  tained ;  and  that  if,  at  any  time  before 
or  capital  as  the  partners,  f(»r  the  time  the  expiration  of  the  twenty-four  years, 
bein^,  should  from  time  to  time  deem  either  of  the  partners  should  be  desir- 
expedient ;  and  that  the  parties  should,  ous  to  sell  or  dispose  of  his  share  or 
at  all  times  during  the  continuance  of  shares  in  the  joint  stock  or  trade,  other 
the  copartnership,  and  at  the  ceasing,  than  to  a  son   or  sons,  or  in  case  any 
dissolving,  or  other  eventual  dotermina-  partner  should  die  before  the  expiration 
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ship,  grant,  bargain,  sell,  demise^  assign,  transfer,  or  set  over,  his 
respective  share  or  interest  in  the  said  premises  ;  or  sue  out  a  writ,  or 
file  a  bill  of  partition. — Sir  William  Grant  held  that,  upon  the  death 
of  one  of  the  partners  during  the  term,  his  estate  in  the  real  property 
so  purchased  descended  to  his  heir,  subject  to  the  stipulations  con- 

of  the  term,  without  having  bequeathed  other  improvementB    on  the  premises, 
his  share  of  the  joint  stock  and  trade  to  After  the  expiration  of    the  term,  the 
a  son  or  sons  as  aforesaid,  then  the  part-  father  and  the  son  continued  to  carry 
ner  so  desirous  to  sell  and  dispose  of  on  the  business  in  partnership,  "without 
such  share  or  shares  as  aforesaid,  or  the  entering  into  any  new  articles,  in  the 
executors  or  administrators  ot  the  part-  same  manner  as  they  had  done  during 
ner  so  dying,  without  having  bequeathed  the  term  ;  and,  from  the  commencement 
his  share  of  the  joint  stock  and  trade  to  of  the  partnership,  they  held  and  used 
a  son  or  sons  as  aforesaid,  should  give  the  freehold  premises  for  the  purposes 
twenty  dars'  notice  of  such  desire  or  of  their  trade  alone ;  and  the  estimated 
death  to  the  other  or  surviving  partner,  value  of  those  premises  was  entered  iu 
who  might,  if  he  should  think  fit,  pur-  the  books  and  accounts  of  the  partner- 
chase,  accept,   or  take  such  share  or  ship  as  part  of  the  capital  or  joint  stock, 
shares  at  such  price  as  the  full  value  of  and  was  treated  and  considered  in  all 
the   same  share  or  shares  thereof  as  respects  as  part  thereof.     Isaac  Cook- 
aforesaid  should   amount  to ;   and,  in  son,  the  elder,  died  intestate  on  the  13th 
case  neither  of  such  partners,  after  such  of  December,  1831,  leaving  John  Cook* 
notice  aa  aforesaid,  should  be  willing  son,  his  eldest  son,  his  heir,  and  six 
to  become  the  purchaser  of  the  shares  other  children,    who,  with   their  elder 
and   interests  of  the  other  of  them  so  brother,  were   his  next  of  kin.      John 
minded  to  sell,  or  dying,  then  it  should  Cookson,  Isaac  Cookson,  and  one  of  the 
be   lawful    for  the   party  giving  such  other  children,  took  out  administration 
notice  to  sell  and  dispose  of  his  share  to  their  father.    All  the  debts  due  from 
and  interest  in  the  stock  and  trade  to  the  trade  at  the  intestate's  death  were 
any  person  or  persons  of  general  fair  paid ;  and  Isaac  Cookson,  the  younger, 
character,  etc.     And  the  articles  further  remained  in  possession  of  the  stock,  in- 
witnessed,  that  the  parties  thereto,  in  eluding  the  land,  and  continued  to  carry 
pursuance  of  the  agreements,  and  for  on  tlie  trade  on  his  own  account.     The 
the  considerations   therein   mentioned,  bill   was   filed  by  the  intestate's    five 
did  thereby,  for    themselves    respect-  youngest  children,  against  their  broth- 
ively,  and  for  their  respective  heirs,  ex-  ers,    John  and   Isaac,    praying   that  it 
ecutors,  etc.,  covenant  witli  each  other  might  be  declared,  that  the  intestate's 
and  their  several  heirs,  executors,  etc.,  twenty-three  32d  shares  in  the  freehold 
that  the  freehold  hereditaments  should  premises  formed  part  of  the   stock  in 
at  all  times  tJiereafter  be  held  and  ac-  trade  of  the  partnership  at  the  intestate's 
eepted  aa  partnership  property,  and  be  death,  and  that,  as  such,  John  Cookson 
eonHdered  and  treated  as  part  of  thejomt  had  no  beneficial  interest  therein,  as  the 
stock  of  the  partnership  ^rad«,  according  testator's  heir;  and  that  the   whole  of 
to  the  several  shares  and  interests  of  the  trading  concern  might  be  sold,  and 
the  partners  therein.    In  1818,  Cookson,  the  proceeds  divided  between  the  intes- 
the  father,  conveyed  to  his  son   three  tate's  estate,  and  the  defendant,  Isaac 
other  thirty-second  shares  of  the  free-  Cookson,  according  to  their   respective 
hold  premises;   but    it  was  expressly  shares     and      interests     therein,     and 
agreed,  that  all  the  shares  should  be  that  it    mi^ht    be    declared    that    the 
still  had,  taken,  and  enjoyed,  as  part  of  defendant,  Isaac  Cookson,  had   no  right 
the  joint  stock  of  the  partnership.    The  of     pre-emption    as     to    his     father's 
father  and  son  continued  to  carry  on  the  shaces    in    the    trading     concern,    in- 
business  under  the  articles,  with  such  eluding    the     freehold     premises.      It 
variation  in  their  shares  as  before  men-  was  contended  for    the  plaiutifFsi,  and 
tioned,  until  the  1st  of  January,  1837,  for    the    defendant,      Isaac     Cookson, 
when  the  term  of  twenty-four  years  ex-  that    it  was    impossible    for   the    par- 
plred.       In  the  course  of    that  term,  ties    to  have    expressed    more    clearly 
£1,700  and  upwards  were  expended  out  their  intention  to  convert  the  land  into 
of  the    funds  of    the   partnership,    in  personalty.     That,  whatever  diflference 
erecting  new  buildings,    and    making  there  might  l)e  between  this  case  and 
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tallied  in  the  covenants.  After  referring  to  the  case  of  Thornton  v. 
Dixon^  in  whic^  he  obserred  that  the  land  was  purchased  generally, 
applied  to  the  uses  of  the  partnership,  and  apparently  was  purchased 
for  no  other  end,  he  said  that  here  the  parties  had  limited  and  defined 
the  extent  of  the  interest  the  partnership  was  to   have  in  the  i^eal 

any  of  the  decided  cases,  that  difference  How,  then,  was  each  party  to  have  his 

was  in  favor  of  such  a  conversion.     The  share  of  the  money  so  expended,  except 

laDd  was  acquired  and  used  for  the  pur-  by  selling  the  property,  and  each  party 

poses  of  the  trade  ;  a  right  of  pre-emp-  drawing  out  his  share  of  the  proceeds? 

tion  was    given    to  the    surviving  or  At  the  close  of  the  argument.  Sir  L, 

oontinuing  partner ;    in  the  case  of  a  8hadwell     delivered    judgment.      His 

Sartner  dying,  the  persons  who  were  to  Honor  commenced,  by   observing  that 
eal  with  his  share,  were  his  personal,  those  cases  could  hardly  be  said  to  1>ear 
not  his   real  representatives ;  and,  in  upon   the    subject,  the    foundation  of 
order  that  there  might  not  be  any  pos-  which  was,  in  effect,  that  freehold  tene- 
sibility  of  doubting  as  to  the  intention  ments  were  purchased  for  the  benefit  of 
of  the  parties,  an  express  covenant  was  the  partnership  out  of  the  partnership 
inserted  in  the  articles,  that  the  land  assets ;    because,  here,  Isaac  Cookson, 
should  be  held  as  partnership  property,  the  elder,  was,  originally,  solely  seized 
and  be  considered  and  treated  as  part  of  in  fee  of  the  tenement s  in  question,  and 
the  joint  stock  of  the  partnership     That,  the  conveyance  by  him  of  tlie  freeholds 
in  Kipley  v.  V^aterworth,  the  laud  was  to  his  son  was  merely  voluntary.    The 
not  purchased  by  the  partners  for  the  whole  benefit,  which  the  son  took,  pro- 
purposes  of  trade,  but  was  devoted,  by  ceeded  from  the  father  by  way  of  boun- 
the  original  owner,  to  those  purposes  ;  ty  exclusively ;  and  there  was  no  appli- 
and  it  was  held,  on  that  ground,  to  have  cation  of  partnership  assets  to  the  pur- 
been  converted  into  personalty.      So,  in  chase  of  the  land  in  question  for  the 
tliis  case,- 1.  Cookson,  the  elder,  who  was  purposes  of  the  partnership.    His  Hon- 
the  original  owner  of  the  land,  devoted  or  then  proceeded  to  observe   that  the 
it  to  the  purposes  of  the  trade  ;  and,  on  clauses  in  the  articles,  which  related  to 
taking   his  son   into  partnership  with  what  was  to  be  done,  if,  at  any  time  be- 
liim,  he  and  his  son  bound  themselves  fore  the  expiration  of  the  twenty-four 
to  hold  it,  not  in  its  original  character,  years,  either  of  the  parties  should  be 
but  as  personal  estate.   That  it  was  pro-  desirous  to  sell  his  share,  or  should  die. 
Tided   by  the  articles,  that  all  sums  of  without  having  bequeathed  his  share  to 
money,    charges,    and      disbursements  a  son,  referred  only  to  those  specific 
whatsoever,  that  should,  at  any  time  cases ;  and  that  the  only  material  clause 
thereafter,  be  necessary  to  be  laid  out  to   be  conflidered   was  that  which  di- 
in  and  about  the  trade,  should,  at  all  rected  that,  at  the  expiration  of  the 
times  dnring  the  continuance  of    the  partnership,  the  partners  should   meet 
partnership,  be  allowed  and   sustained  and  account  together :  and  that  all  debts 
out  of  the  stock.    The  land,  therefore,  due  from  the  partnership  should    be 
was  devoted  to  all  the  partnership  lia-  paid,  and  that  then  true  payment,  divis- 
bilities.     It  was  also   provided  that,  in  ion,  partition,  and  delivery,  should  be 
case  of  the  death  of  either  of  the  part-  made  by  and  between  the  partners,of  the 
nera  daring  the  term,^i9  exectUort  or  ad-  stock,  moneys,  goods,  wares,  merchan- 
nUniHtratara  should    be  entitled  to  his  dises,  and  effects  of    the  partnership. 
Bhare  of  all  the  joint  stock.  What  was  that.  His  Honor  then  adverted  to  the  case  of 
but  a  declaration  that  the  land  should  Cook  v.  Collingride,  Jac.  607,  which  had 
be    personal    property?     Moreover,  in  been  cited  in  argument.     "  That  case," 
this    case,  it  became  important,  in  the  said  His  Honor,  **  was  not  incumbered 
coarse  of  the  trade,  to  make  additional  with  the  difficulty  of  there  being  any 
buildings,  and  other  improvements  upon  freehold  tenement  as  part  of  the  part- 
the   land,  and  the  money  expended  for  nership  property  ;  but  the  partners  had 
those  purposes  came  out  of  the  partner-  leaseholds,   and    a  variety  of    chattel 
ship  funds.  The  additions  and  improve-  property,  of  all  sorts  and  descriptions  ; 
meats  were  made  for  the  benefit  of  the  and  the  articles  of  partnership  there  di. 
trade,  not  for  the  benefit  of  the   heir ;  rected  that  the  property  should  be  di. 
and  the   increased  value  of  the  land  be-  vided,  received,  and  taken  by  the  par. 
came  part  of  the  profits  of  the  trade,  ties,  according  to  their  respective  inter* 
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property.  Considering  themselTes  as  owners  of  the  real  estate,  as 
tenants  in  common,  they  stipnlated  that  the  partnership  should  have 
a  certain  ownership,  notwithstanding  that  interest  in  them  as  tenants 
in  fee.  The  premises  were  to  continue  to  be  used  in  the  trade  as 
long  as  the  partnership  lasted.  They  could  claim  nothing  as  partners, 
except  through  the  coyenauts.  Subject  to  the  covenants  it  went  as 
real  estate.'  And  where  real  estate  is  purchased  with  the  partnei*ship 
funds,  but  is  conveyed  to  one  of  the  partners  under  a  specific  agree- 
ment that  the  estate  shall  be  his,  but  that  he  shall  be  debtor  to  the 
partnei*ship  for  the  purchase-money,  the  estate  is  his  separate  prop- 
erty, and,  consequently,  subject  to  all  the  incidents  of  real  property.' 

estp.  And  Lord  Eldon  observed,  with  ^Distinction  beitoeen  legal  arid  e^iuUeUde 
great  reason,  that  it  was  very  difficult  to  estate, — Mr.  Lindley, after  reviewing  the 
applj  the  exact  language  of  that  sen-  cases,  announces  the  doctrine  of  the 
tence  to  soine  of  the  particulars  of  English  courts  as  follows :  Lindley  on 
which  the  partnership  property  con-  Partnership,  Vol.  1,  p.  565.  *'It  is  an 
sisted,  so  t bat  nothing  could  be  directed,  old  and  well  established  maxim  that, 
except  a  sale.  In  this  case,  I  do  not  lay  jus  acereseendi  inter  mercatores  locum  non 
stress  on  the  word  partition,  as  pointing  habet,  Co.  Litt.  182,  a.  But  this  maxim 
to  any  peculiar  mode  of  dealing  with  is  not  applied  so  universally  as  the  gen- 
the  real  estate  ;  there  is,  however,  a  di-  erality  of  its  terms  might  lead  one  to  sup- 
rection  that  there  shall  be  payment,  di-  pose.  As  regards  real  property  and  chat- 
vision,  partilion.  and  delivery  ;  and,  if  tels  real,  the  legal  estate  in  them  is  gov- 
the  Btate  of  the  partnership  assets  were  emed  by  the  ordinary  doctrines  of  real 
such  as  that  it  was  not  necessary  to  sell  property  law,  and,  therefore,  if  several 
the  whole,  but  it  was  possible  to  divide  partners  are  jointly  seized  or  possessed 
some  things  by  delivery,  there  seems  to  of  land  for  an  estate  in  fee,  or  for  years, 
be  no  reason  why  that  mode  should  not  on  the  death  of  one  of  them,  the  legal 
be  adopted,  and  the  other  things  not  estate  will  devolve  on  the  surviving 
capable  of  delivery  mijrht  be  sold,  and  partners.  JefiTrys  v.  Sprall,  1  Vern.  217; 
the  produce  divided.  But  what  strikes  Elliott  v.  Brown,  8  Swanst.*  489,  n.  But 
me  as  the  law  applicable  to  the  case  is  in  equity  they  are,  as  regards  the  inter- 
that  which  Sir  William  Grant  laid  down  est  of  the  deceased  partner,  deemed  to 
in  Bell  v.  Phyn.  So  it  appears  to  me  in  be  trustees  thereof  for  the  persons  enti- 
this  case,  when  the  partnership  termi-  tied  to  his  estate,  and  are  compellable 
nated,  it  is  not  suggested  that  there  was  to  account  with  them  accordingly.  Jef- 
any  necessity  for  a  sale  of  a  particle  of  f rys  v.  Sprall,  ante  ;  Elliott  v.  Brown, 
the  assets  for  the  purpose  of  paying  ante;  Lake  v.  Craddock,  8  P.  Wms.  158; 
the  partnership  debts.  The  conse-  Lake  v.  Gibson,  1  £q.  Cas.  Abr.  290; 
qnence,  therefore,  is,  that  that  which,  Lyster  v.  Dollard,  1  Yes.,  Jr.,  435;  Jack- 
unquestionably,  was  originallv  freehold  sou  v.  Jackson,  9  id.  576.  This,  how* 
property,  will  remain  freehold  property  ever,  is  the  case  only  upon  the  assump* 
in  the  two  different  parties;  that  is,  tion  that  the  property  in  question  is 
that  the  share  of  I.  Cookson,  the  elder,  partnership  propertv,  and  forms  a  part 
will  descend  to  his  heir,  or  go  according  of  the  common  stock  in  which  the  do> 
to  his  will ;  and  Isaac  C^kson,  the  ceased  had  an  interest  as  partner.  Mor- 
younger,  will  retain  his  nine  thirty-  ris  v.  Barrett,  8  Y.  &  J.  884 ;  Reilly  v. 
second  shares  as  freehold  estate  ;  and  Walsh,  11  Ir.  Eq.  22.  As  regards  choses 
so  with  respect  to  many  other  articles  in  action,  the  right  to  sue  for  a  debt 
which  may  belong  to  the  partnership,  owing  to  the  firm,  as  well  as  the  liability 
but  which  it  may  not  be  necessary  to  to  be  sued  for  a  debt  owing  by  it,  also 
sell ;  they  may  be  divided  between  the  at  law,  devolve  in  the  event  of  the 
father's  estate,  and  the  son's,  in  propor-  death  of  one  partner  upon  the  surviv- 
tion  to  their  shares."  ing  partners  Exclusively.  Kemp  v.  An- 
^  Balmain  v.  Shore,  9  Ves.  500;  2  Hov.  drews,  Carth.  172  ;  Dixon  v.  Hammond, 
Supp.  187.  2  B.  dc  Aid.  310;  Martin  v.  Crompe,  1 
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In  the  case  of  Smith  v.  Smith,^  it  appesired  that  Bobert  Smith,  a 

brewer,  took  his  brother,  Charles  Smith,  into  partnership  with  him, 
and  in  the  coarse  of  that  partnership,  at  several  times,  Bobert  Smith 

Ld.  Raym.  840;  Slipper  v.  Stdstone,  5  Of  the  doctrine  that  shares  are  personal 
T.  K.  493 ;  French  v.  Andrade,  6  id.  582.  etUUe, —  If,  as  has  been  stated  above,  a 
Tliere  is  indeed  an  old  case  in  which  an  share  of  a  partner  is  nothing  more  than 
action  of  aesumpeit  for  a  partnership  his  proportion  of  the  partnership  assets 
debt  was  held  to  be  properly  brought  after  they  have  been  tamed  into  money 
by  the  executors  of  a  deceased  partner,  and  applied  in  liquidation  of  the  part- 
and  the  surviving  partner  jointly.  Hall  uership  debts,  it  necessarily  follows  that 
V.  Uufiam. /i/MwUall  V.  Kougham,  3Lev.  in  equity  a  share  in  a  partnership, 
188  and  228.  and  8  Keble,  798.  But  this  whether  its  property  consists  of  land  or 
case  is  in  direct  opposition  to  those  last  not* must,  as  between  the  real  and  per- 
cited,  and  is  contrary  to  what  is  now  sonal  representatives  of  a  deceased  part- 
clearly  settled  as  the  law.  In  equity,  ner,  be  deemed  to  be  personal  and  not 
however,  the  legal  personal  representa-  real  estate.  And  although  the  decisions 
tives  of  a  deceaised  partner  are  entitled  upon  this  point  are  conflicting,  the  au- 
to have  a  debt  due  to  the  partnership  thorities  which  are  in  favor  of  the  above 
brought  into  account  by  the  surviving  conclusion  certainly  preponderate  over 
partners.  The  receipt  of  the  survivors  the  others.  Thornton  v.  IMxon,  8  Bro. 
for  a  debt  due  to  the  firm  is  a  good  dis-  C.  G.  199 ;  Bell  v.  Phyn,  7  Ves.  458  ; 
charge  to  the  debtor.  Brazier  v.  Hud-  Randall  v.  Randall,?  Sim.  271  ;  Cookson 
son,  9  Sim.  1 ;  Phillips  v.  Phillips,  3  Ha.  v.  Cookson,  8  id.  529.  are  all  cases  in 
281.  And  the  surviving  partner  can,  which  partnership  realty  was  treated  as 
without  making  the  executors  of  the  realty.  On  the  other  hand,  Ripley  v. 
deceased,  parties,  sustain  a  suit  for  an  Waterwortli,  7  Ves.  425;  Townshend  v. 
account  against  a  debtor  to  the  firm.  Devaynes,  1  Mont.  Partn.,  note  2,  A. 
Haig  V.  Gray.  3  De  G.  &  8m.  741.  And  Appx.  p.  96;  Phillips  v.  Phillips.  1  M. 
are  liable  to  be  proceeded  against  by  a  &  K.  649 ;  Broom  v.  Broom,  8  id.  443  ; 
creditor  of  the  firm,  for,  as  has  been  Morris  v.  Kearsley,  2  Y.  &  C.  Ex.  139 ; 
seen,  all  the  debts  due  by  a  partnership  Houghton  v.  Houghton,  It  Him.  49t ; 
are,  in  equity,  deemed  to  be  due  from  Essex  v.  Essex,  20  Beav.  442,  and  Darby 
each  partner  severally,  as  well  as  from  v.  Darby,  3  Drew,  495 ;  Holmyd  v.  Hol- 
all  jointly.  See  Sleech's  case,  1  Mer.  royd,  7  W.  R.  426,  all  support'the  state- 
564.     As  regards  ordinary  chattels,  the  ment. 

doctrine  at  law  appears  to  be  the  same  »  i   .    mi      a          t^  •           t    mi 

as  that  which   obtains  in  equity.    The  ,  ^^^  *?  ^^^^'^  ^;,-^'^~A~^°  ^^^^ 

subject  was  much  discussed  in  the  case  ^"^  ^-  P^*^'^;  ^  B«>-  ^-^  1»»  ?  ^«  «>"rt 

of  Buckley  V.  Barber.  6  Eq.   Cas.   Ab.  ^cognized  the  rule    that    partnership 

164 ;  and  see  per  DampierTin  R.  v.  The  P^V^^J  '^T^^  !?T*f  "^1  as  personal 

Collector  of  Olistoms,  2  M.  &  S.  223 ;  in  ^^^\  ^"^^  }'^^^  ^H**  ^^^  \^f^^  ."^u'"^ 

which  all  the  previous  authoriUes  were  were  there  m  question  could  not  be  so 

reviewed,  and  the  court  there  came  to  considered,  as  tliey  had  been  conveyed 

the  conclusion  that  the  interest  of  a  de-  *^  »"  *^«  partners  m  common,  and  there 

ceased  partner  in  chattels  belonging  to  ^^^  ^^  agreement  for  a  sale, 

the  firm  did  not  devolve  upon  tlie  sur^  ^^^^  ^^  j^  ^  P%n.-In  Bell  v.  Pliyn, 

viving  partners,  so  as  to  enable  them  to  g  sim.  529.  partnera  in  trade  purchased 

give  a  good  legal  title  to  the  chattels  as  ^j^^  ^^^  j^^^^^  ^,  ^j^^  ^^  ^^1,^^  i^  ^ 

a^inst  the  executors  of  the  deceased  plantation,  and  kept  the  accounts  relat- 

Before  quitting  the    present  subject,  it  f      ^  ^^^  estate  in  the    partnership 

may  be  observed  that  the  doctrine  of  y^^    ^^^  j^  ^^  j^^^^  upon  the  authoT- 

non-survivorship   amongst  partners  is  j^    ^^  ^^^  j^st  case  thatrassuming  the 

not  confined    to  merchants  or  even  to  j/^^  ^  ^^^  ^^^^^  partnership  prop- 

!^^"'il''i.*'^?°'^"  ^^°  a"!^^?^'"  erty,  it  ought  not  to  bTregarded  as  peV. 

ally.     See  Buckley  v.  Barber,  6  Ex.  164;  ^^'A  ^«t-tV» 

Aunand  v.  Honiwood.  2  Ch.  Ca.    129 ;  ^^^'^  ®®"^^®- 

Jefirys  v.  Small,  1  Vem.  217 ;  Lake  v.  RtUe  in  RandaU  v.  BandaU, —  In  Ran. 

Gibson,    1   Eq.   Ca.  Ab.    290;  Lake  v.  dall  v.  Randall,  1  Mont.  Part.,  note  2.  A. 

Caddock,  8  P.  W.  158.  Appx.  p.  96 ;  see,  too,  11  Sim.  498,  note, 

1 5  Ves.  189 ;  1  Hov.  Supp.  502. 

28  • 
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purchased  freehold  and  copyhold  estates  at  Croydon,  Merton  and 
Wooden,  in  Surrey,  and  was  seized  of  the  legal  estate  of  the  freehold 
premises  in  fee,  except  one,  which  was  conveyed  to  him  and  a  trustee, 

the  partners  were  fanners,  maltsters  and  public  hoases  for  the  purposes  of  their 

biscuit  makers.     Thej  bought  land  for  trade,  and  had  them  conveyed  to  both 

the  farming  business,  and  it  was  held  in  fee.     On  the  death  of  one  of  tliem, 

that  as  it  was  not  acquired  for  the  pur-  it  was  held  that  his  share  in  the  houses 

pose  of  any  partnership  in  trade,  the  was  to  be  treated  as  personal  estate, 

land  could  not  be  treated  as  personalty.  Broom  v.  Broom,  8  M.  ft  K.  448,  is  a  de- 
cision to  the  same  effect  as  the  last,  and 

BuleinCookaanv.  Cookson.'-iJiCook-  decided  on  iU  authority.     In  Morris  v. 

son  V.  Cookson,  1  M.  i&  K.  649,  a  father,  Kearsley,  2  Y.  &  C.  Ex.  139,  the  report 

who  was  seized  in  fee  of  land  on  which  does  not  state  how,  when,  or   for  what 

he  carri^  on  business  as  a  bottle  manu-  parpose,  the  property  was  originally  ac- 

facturer,  took  his  son  into  nartnership,  quired.  A  partnership  of  brewers  was 

and  conveyed  a  share  in  the  land  to  him.  possessed  of  real  estate  conveyed  partly 

The  land  was  declared  by  the  articles  of  to  the  partners   Us  tenants  in   common, 

partnership  to  be  partnership  property,  and  partly  to  one  or  more  of  the  part- 

But  on  the  death  of  the  father,  it  was  n^rs  in  trust  for  the  firm  ;    and  it   wss 

held  that  his  share  in  the  land  was  to  deoeided  that  the  several  lands,  here- 

be  treated  as  real  estate,  no  sale  being  ditament,and  premises  belonging  to  the 

required  for  the  payment  of  the  part-  partnership,  ought  to  be  considered  as 

nership  debts  or  for  any  other  purpose,  personal  estate. 
These    are    the    cases  which    militate 

against  the  rule  under  discussion.    The  j^ule  in  Haught&n  r.  H&ugliUm  and 

following  are  those  which  support  it :  DaHry  v. Darby. —in  Houghton  v.  Hough- 

n  ,    '    n-  1        nr  ^          ^il      t    d»  t^u,    11    Sim.    491,    iwo    brothers.    A 

Hidetn  Rxpley  v  Tra^«rf(y>r<A.-In  Rip-  ^^^   B.  were  partners  as  soap  boilers, 

ley  V  Waterworth,  7  Jes.  458.  partner-  r^.^      purchased  land   for  the  purposes 

ship  land  was  conveyed  to  trustees  upon  ^f  their  trade,  took  a    conveyance  to 

trust,  upon  a  dissolution  of  the  partner-  themselves  as  tenants  in  common,  and 

ship,  to  sell  and  pay  the  partnership  mortgaged  the  land  for  the  purchase 

debts    and    divide  the  residue  of  the  ^oney?  They  then   built  on  the  land. 


the  land  was  personal  estate  although  ^^^  intestate,  and    B  took  another 

thelandwasnotm  fact  sold,  and  the  brother.  C,  into  partnership.    B  and  C 

deceased  s  share  m  it  was  purchased  by  j^j  ^,ff  ^j^^  mortage  and  took  a  recon- 

the  surviving  partners  under  a  clause  ^eyance  to  themselves  as  joint  tenants 

enabling  them  so  todo  and  contained  m  j^  ^^  ^^^  expended  money  in  building 

the  conveyance  w  the  trustees.  ^^^  insurance,  defraying  the  expens^. 

RvU  in  Ta^raihend  v.  BevayneB.-^ln  ?!  Tt^.^^^C/^^lf^  V^fi^^Sf^T"" 

Townshend  v.  Devaynes,  7  Ves:425, two  J!''^}J'lJ^^ \^^^  ?'  ,!?^.i'^.'^?''"^Pi 

persons  in  partnership  a;  paper  makers  ?"  ^^f ff*^  ^  T*i^'''f  *k  "*  ^^®  '""l^ 

purchased  paper  mills  for  the  use  of  the  and  buildings  had  clearly  become  part- 

firm,  and  paid  for  them  out  of  its  funds.  Jlf"^'P    P^'Pfrty,  and  that  it  ought. 

It  wks  agreed  that  on  ^he  death  of  either.  t^r^^'^JV?V^.^^  perwnal  es- 

the  survivor  should  have  the  option  of  **^;  ^I'^^j}'V^:.f  ^^'T  ^  ^^^' 

purchasing  his  share.    One  of  tte  part-  S!.uV  /nJ^w^oS    "i!.''^;  \  ^J^7  ""' 

died,lnd  his  share  was  purchased  I?/»iyiL^rZi?l'^^:L h^l^^i^!!? 


ners 


by  the  BurviTor.    It  wag  kel(f  that  the  «"»»^*«;!?  "» 3<»'"*  Bpeculationa  lo  l.ni 

whole  of   the  purchase-money  formed  ,T  w'^f.^ilS^^Jf,*"^."'^  ,^"'*' '^iTl 

part  of  the  peiSonal  estate  of  the  de-  !* '"*2,'*"*i4\" «  rites  and  then  sell  it  at 

Lsed.  although  moat  of  the  money  was  »,P~«J:    ™»  waa  done  on  eereral  oc«i- 

paid  in  respect  of  the  Interest  of  the  de-  "T;i^^J*fl?-^'"'^P"*n  "^i*^"!.*^?^ 

-  «««^  ««  ♦iT^  w«ni«  to  one  of  them  only.     On  the    death 

ceased  in  the  mills.  ^^  ^^^^  ^^^  .^  ^^^  ^^^^  ^^^^  ^^.^  .^^^^^^ 

Rule  in  PhiUips  v.  PkiUips.— In  Phil-  in  all  the  land  bought  by  both,  and  still 

lips  v.  Phillips.  7  Sim.  271,  two  persons  unsold,  was  personal,  and  not  real,  es- 

in  partnership  as    brewers  purchased  tate.     In  Essex  v.  Essex,  3  Drew,  506, 
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to  bar  dower,  and  of  the  copyhold  premises  according  to  the  custom 
of  the  manor.  He  was  also  seized  of  other  freehold  estates  by  inherit- 
ance, or  by  purchases  previous  to  the  partnership.     The  estates  pur- 

two  brothers  were,  under  the  will  of  the  land  was  in  fact  kept  distinct   from 
tlieir  father,  seised  of  freehold  lands,  the   joint  property  of  the  three  part- 
Thej  agreed  to  become  partners  as  cur  ners»  it  was  properly  held,  on  the  death 
riers  and   tanners   for  fourteen  years,  of   one  of  the  two  partners  to  whom 
and  to  carry  on  their  business  on  those  the    rent  was  paid,  tiiat  his   interest 
lands.     It  was  stipulated  that  if  either  in  the  land  was  not  to  be  considered  as 
died  during  the  copartnership  term,  the  personal,  but  as  real  estate.    Rowley  y. 
other  should  take  his  ehjure  in  the  free-  Adams,  7  Beay.  548 ;  Balmain  v.  Shore,  9 
holds,  and  that  the  entirety  thereof,  in-  Ves.  500  ;  see,  too,  Phillips  v.  Phillips, 
eluding  the  plant  and  tan-pits,  should  So,  if  land  belongs  to  all  the  partners 
be  valued  at  5,000^.    The  fourteen  years  as  tenants  in  common,  but  not  as  part- 
expired,  but  the  partnership  was  contin-  ners,  and  that  land  is  used  by  them  for 
ued  as  before.     On  the  death  of  one  of  partnership  purposes,  but  is  neveithe- 
the  partners  it  was  held  that  his  share  less  intended  to  remain  vested  in  them 
in  the  freeholds  was  to  be  regarded  as  as  tenants  in  common,  and  not  to  form 
personal  estate.    There  are  also  various  part  of  the  assets  of  the  firm,  the  share 
iUela  of   Lord  Eldon  in  favor  of  the  of  each  partner  will  be  real,    and  not 
broad  principle  that  partnership  prop-  personal  estate.     In  the  case  now  sup- 
erty  is  to  be  regarded  an  personal  and  posed,  co-owners  of  land  are  partners, 
not  as  real  estate.    8  Drew,  495.     Upon  but  the  co-ownership   continues  unaf- 
the  whole,  therefore,  it  is  submitted,  fected  by  the  partnership.    But  it  is  not 
that  noth withstanding  Thornton  v.  Dix-  poesibie     on    this  ground    to    uphold 
on.  Bell  V.  Phyn,  and  Kandall  v.  Ran-  Thornton  v.  Dixon,  Bell  v.  Phyn,  Ran- 
dall, the  true  rule  is,  as  stated  by  the  dall  v.  Randall,  and  Cookson  v.  Cook- 
vice-chancellor,   Klndersley,  in   Darbey  son.    In  each  of  these  four  cases  the 
V.  Darbey,  20  Beav.  442,  "that  whenever  land  had  become  part  of  the  assets  of 
a  partnership  purchases  real  estate   for  the  firm,  or  it  had  not ;  if  it  had,  these 
the  partnersiiip  purposes,  and  with  the  four  cases  are  in  direct  conflict  with 
partnership  funds,  it  is,  as  between  the  tliose  which  have  just  been  alluded  to; 
real  and  personal  representatives  of  the  whilst,  if  it  had  not,  they  are  in   no  less 
partner's  personal  estate."    See  in  add i-  direct  conflict  with  other  cases  which 
tion  to  the  cases  referred  to  above.  Hoi-  are  authorities  on  the  question  what  is 
royd    V.  Holroyd,  7   W.  R.426;  2,  that  and  what   is  not  property  of  the   firm, 
notwithstanding  Cookson  ▼.  Cookson,  no  The  doctrine  of  conversion  which  has 
satisfactory  distinction,  with  reference  just  been  considered,  merely  amounts  to 
to  the  question  of  conversion,  can  be  this,  tliat  on  the  death  of  a  partner,  his 
drawn    between  land  purchased  with  share  in  the  partnership  is,  as  between 
partnership  moneys,  and  land  acquired  his  real  and  personal  representatives,  to 
in  any  other  way;  see f>er  Lord  Eldon  in  be  treated  in  equity  as  money  and  not 
Jackson  v.  Jackson,  9  Ves.  598.    "  It  is  as  land.    The  crown  cannot  avail  itself 
very  dififlcult  to  make  a  distinction  be-  of    the  doctrine,  and   require   probate 
tween  a  joint  tenancy  by  will,  by  a  gra-  duty  to  be  paid  upon   the   assumption 
tuitous  deed,  or  a  purcnase.    The  Taw  that  the  share  of  the  deceased  actually 
of  merchants,  if  it  applies  to  one,  must  consisted  of  money.     Custance  v.  Brad- 
apply  to  all."     And  that  the  question  of  shaw,  4  Ha.  315.     And  if  the  shares  of 
conversion,  like  the  question  of  surviv-  the  partners  in  partnership   realty  are 
orehip,  turns  only  on  whether  the  land  of   sufficient   value,  they  are   not  pre- 
is  or  is  not  to  be  deemed  property  of  the  eluded  by  the  doctrine  in  question  from 
firm  in  the  true  sense  of  that  expreti-  voting  in   respect  of    those  shares    at 
sion.     If,  indeed,  the  property  is  not  elections  for   members  of  Parliament." 
partnership  property  in  the  true  sense  Baxter  v.  Brown,  7  Man.  &  Gr.  199,  E. 
of  the  phrase  (i.  «.,  the   propertvof  the  C.  L.  R.  49.    See,  too,  Rogers  v.  Harvey, 
firm,  or  in  other  words,  of  all  the  part-  5  C.  B.  (N.  8.) 
ners  as  such),  the  rule  has  no  applica- 
tion.    Therefore,  in  a  case  where  two  American  doctrine.  — In    this    coun- 
out    of    three    partners    were    owners  try  real    estate   purchased  with    part- 
of    land    occupied    by    the    firm,    and  nership   funds  for  the   use  of  a  firm, 
for  which  the   firm    paid  a  rent,  and  and  employed  in  the  partnership  busi- 
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chafed  consisted  of  a  brewhouse  and  premises^  and  some  public- 
honses^  for  the  purposes  of  the  trade.  When  the  partnership  was 
formed,  it  was  agreed,  that  the  freehold  and  copyhold  estates  of  which 

■ > ■ 1 r  1     -    -Till    I  mm  ■                             i 

neas,  is,  in  equity,  regarded  as  assets  ▼.  Fox,  68  111.  540;  Price  y.  Hicks,  14 
of  the  partnership,  aud  will  be  applied  Fla.  565.  It  is  not  neoessarj  that  the 
to  the  liqaidatioD  of  partnership  debts,  deed  should  describe  the  grantees  as 
in  preference  to  the  debts  of  individual  copartners.  If  it  is  purchased  witiii 
members  of  the  firm.  Uhler  v.  Semple,  partnership  funds,  or  by  its  credits,  for 
20  N.  J.  288 ;  Bryant  v.  Hunter,  6  Bush  the  use  of  the  firm,  it  will  be  presumed 
(Ey.),  75 ;  National  Banlc  of  Metropolis  that  it  was  intended  to  be  held  and 
V.  Sprague,  20  N.  J.  £k|.  13 ;  Cornwall  treated  as  partnership  property ;  Til- 
Y.  Cornwall,  6  Buph  (Ky.),  869 ;  Tilling,  linghurst  y.  Champlin,  4  R.  I.  178 ;  but 
hast  y.  Champlin,  4  R.  I.  178 ;  Lacy  y.  after  the  partnership  debts  are  paid. 
Waring,  25  Ala.  625;  Fall  Riyer  Whai.  and  all  its  afilairs  are  closed  up,  it  will 
ing  Co.  v.  Borden,  10  Cush.  (Mass.)  458 ;  be  regarded  as  real  property,  and  will 
Duhring  v.  Duhring,  20  Mo.  174 ;  Bi-  descend  to  their  heirs,  according  to  the 
gourney  v.  Munn,  7  Conn.  11 ;  Davis  y.  respectiye  interests  of  each  partner*  Jd. 
Christian,  15  Qratt.  (Va.)  11 ;  King  y.  In  Patterson  y.  Silliman,  28  Penn.  St. 
Weeks,  70  N.  C.  872  ;  Price  y.  Hicks,  14  804,  two  persons  took  a  lease  of  a  coal 
Fla.  565  ;  Savage  v.  O&rter,  9  Dana  (Ky.),  mine  as  tenants  in  common.  They 
408 ;  Matlock  v.  Matlock,  6  Ind.  408 ;  afterward  associated  themselyes  in  the 
Bopp  y.  Fox,  68  111.  540;  Russell  v.  business  of  coal  mining,  shipping  and 
Miller,  26  Mich.  1 ;  Willis  v.  Freeman,  selling  coal  as  partners.  It  was  held 
85  Vt.  44 ;  Dupuy  v.  Leavenworth,  17  that  the  leasehold  became  partnership 
Cal.  262;  Hunt  v.  Benson,  2  Humph,  property.  Rol>ert8  v.  McCarty,  9  lud.  16. 
(Tenn.)  459  ;  Jervis  v.  Brooks,  27  N.  H.  But,  in  order  that  it  may  be  regarded  as 
87 ;  Blake  v.  Nutew,  19  Me.  16 ;  Bank  asset9  of  the  firm,  and  treat^  as  per- 
of  Louisville  v.  Hale,  8  Bush  (Ky.),672,  sonal  property,  it  is  said  that  it  must, 
Swaggs  V.  Blair,  44  Miss.  406 ;  Mauck  by  agreement  or  otherwise,  have  been 
y.  Mauck,  54  111.  281 ;' He  witty.  Rankin,  impressed  as  partnership  property. 
41  Iowa,  85 ;  York  v.  Clemens,  41  id.  That  is,  in  the  absence  of  any  direct  ex- 
95 ;  Little  v.  Snedecor,  52  Ala.  167 ;  pression  of  their  intention  in  this  re- 
Kendall  v.  Rider,  85  Barb.  (N.  T.)  100;  spect,  the  facts  and  circumstances  must 
Drewry  v.  Montgomery,  28  Ark.  256 ;  be  such  as  to  indicate  such  intention ; 
Buckley  v.  Buckley,  11  Barb.  (N.  Y.)  48;  Ware  v.  Owens,  42  Ala.  212 ;  and  in  the 
Fowler  v.  Bailey,  14  Wis.  125;  Lime  absence  of  any  such  intention  as  estab- 
Rock  Bank  v.  Phetteplace,  8  R.  I.  56 ;  lishes  an  agreement,  express  or  implied, 
Fairchild  v.  Fairchild,  64  N.  Y.  471;  itwill  be  treated  as  real  estate,  although 
Ghilbraith  v.  Gedge,  16  B.  Mon.  (Ky.)  purchased  with  partnership  funds  and 
681 ;  Coles  v.  Coles,  15  Johns.  (N.  Y.)  used  for  partnership  purposes.  Smith 
159:  Divine  v.  Mitchnm,  4  B.  Mon.  y.  Jackson,  2  Ed w.  Ch.  (IN.  Y.)  28;  His- 
(Ky.)  488 ;  Ensign  v.  Briggs,  7  Gray  cock  v.  Phelps,  4$  N.  Y.  97;  Buchan  v. 
(Mass.),  829.  In  Ross  v.  Henderson,  77  Sumner,  2  Barb.  Ch.  (N.  Y.)  165;  Col 
N.  C.  170,  it  was  held  that  land  pur-  lumb  v.  Reed,  24  N.  Y.  505.  But  if 
chased  with  partnership  funds  is  to  be  it  is  purchased  with  partnership 
treated  as  partnership  property,  and  is  funds,  and  used  for  partnership  pur- 
to  be  first  applied  in  payment  of  joint  poses,  it  is  treated  as  partnership  prop- 
debts,  and  if  a  creditor  of  one  partner  erty,  but,  although  purchased  with 
levies  upon  and  sells  under  execution,  partnership  funds,  if  not  needed  or 
the  interest  of  one  partner  in  partner-  used  for  partnership  purposes,  it  is  not 
ship  property,  either  the  sale  is  void,  or  partnership  property,  although  the  firm 
the  purchaser  takes  only  a  moiety  sub-  has  the  rents ;  Ramondsburg  v.  Mitch- 
ject  to  the  equities  of  the  other  partners  ell,  29  Ohio  St.  22 ;  and  parol  evidence 
and  the  creditors  of  the  firm;  or  before  is  admissible  to  establish  the  fact  that 
distribution  thereof  among  the  heirs  of  it  is  partnership  property.  Fairchild  v. 
a  deceased  partner  can  be  made  ;  Com-  Fairchild,  ante ;  Sherwood  v.  St.  Paul 
wall  v.  Cornwall,  ante;  and  the  fact  R.  R.  Co.  21  Minn.  127;  Ford  v. Clemens, 
that  the  deed  is  executed  to  the  part-  41  Iowa,  95.  The  fact  that  it  is  purchased 
ners  in  their  individual  rather  than  in  with  partnership  funds  is  necessaiy  for 
their  partnership  name,  does  not  change  partnership  purposes,  Bryant  v.  Hun- 
the  rule.     Uhler  v.  Semple,  ante;  Bopp  ter,  6  Bush  (Ky.),  75 ;  Cornwall  v.  Com. 
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he  was  then  seized  should  continue  his  separate  property;  bat  the 

rents  of  those  estates,  and  also  of  the  estates  purchased  in  his  name, 
and  to  be  considered  as  his  separate  property,  were  carried  to  the 

wall,  G  id.  867  ;  Uliler  v.  Semple,  20  N.  evident  intention  of  the  partners.    Lud- 
J.  Bq.  288;    Hoxie  v.  Carr,  1  Sam.  (U.  low  ▼.  Cooper,  4  Ohio  St.    1.     Where 
8.)  173;  and  is  in  fact  used  for  such  real  estate  is  brought  into  a  firm,  it  is 
purposes,  will  afford  a  strong  presump-  treated  as  personalty,  and  a  lease  there- 
tion  that  it  was  intended  to  be  held  as  of  made  hy  one  partner  will  inure  to 
partnership  property,  and  in  the  absence  the  benefit  of  all.    Moderwell'v.  Molli- 
of  circumstances,  or  facts  overcoming  son,  21  Penn.  St.  257.     In  Clark's  Ap- 
this  presumption,  it  will  be  sufficient.  .  peal,  72  Penn.  St.  142,  two  persons  en- 
Hozie  V.  Carr,  ante  ;  Pngh  v.  Corse,  5  tered  into  partnership,  one  contributing 
Ala.  446 ;  Boyce  v.  Coster,  4  Strobh.  Eq.  real  estate  at  an  estimated  value,  which 
(3.  C.)  80 ;  and  this  is  so,  although  it  is  was  carried  into  the  stock  account  of  the 
conveyed  to  them  in  such  a  manner  as,  firm    to    his  credit,  he  reserving   the 
if  they  stood  in  a  different  relation,  it  right,  on  dissolution,  not  to  be  bound  by 
woald  make  them  tenant«  in  common,  the  estimated  value,  and  to  withdraw 
Somerset   Works  v.    Mlnot,  10    Cash,  the  property.     During  the  partnership 
(Mass.)  593;    Burnside  v.   Merrick,  4  the  buildings  were  burned  and  rebuilt 
Met.  (Mass.)  537;  Dyer  v.  Clark,  5  Met.  with  partnership  funds.      It  was  held 
(Mass.)  562  ;  Fall  River  Whaling  Co.  v.  that  the  real  estate  was,  in  equity,  part- 
Dorden,  10  id.  467;  but  see  Ensign  v.  nership  property,  with  the  legal  titl&in 
Brings,  where  it  was  held  that  if  the  him ;  that  his  reservation  was  a  pro  vis- 
deed  is  so  drawn  as  to  create  a  tenancy  ion  to  correct   the  valuation,  and  that 
in  common,  the  title,  ai  law^  rests  in  If  he  withdrew  it  upon  dissolution  he 
the     partners    individually.      But    in  must  take  it  at  its  then  value,  as  the 
Mississippi  it  is  held  that  something  property,  with  all  its  accretions,    be- 
more  than  a  mere  use.  or  agreement  longed  to  the  firm  to  be  accounted  for 
to    use    the   property  for   partnership  as  assets.    The   fact  that  the  title    is 
purposes,  must     be    shown.      Alexan-  taken  in    the    name  of    one    partner, 
der  ▼.  Kimbro,  49  Miss.  520.    And  in  Kin?  v.  Weeks,  70  N.  C.  372 ;    Holmes 
Pennsylvania,  it  has   been   held    that  v.  Itffoon,  7  Heisk.  (Tenn.)  506 ;   Clark's 
the  intention  must  be  evidenced  by  deed  Appeal,  72  Penn.  St.  142,  or  even  in  the 
or  other  writing,  Ridgway's  Appeal,  15  name  of  the  wife  of  a  partner,  does  not 
Penn.  St.  177 ;  Hale  v.  Hinnie,  2  Watts  change  the   rule.     In  either  case,  the 
(Penn.)  148,  and  such  is  now  the  rule  in  person    holding   the    legal  title,  if   it 
the  latter  State,  it  being  held  that  as  to  was  purchased  and  paid  for  with  part- 
strangers  an   agreement  to  make  real  nership  funds,  will  be  treated  as  hold- 
estate  partnership  stock,  ought  to  be  in  ing  it  in  trust  for  the  partnership.   Price 
writing' and  upon  record,  Ebert*s  Appeal,  v.  Hicks,  14  Fla.  565  ;  and  the  fact  that 
69  Penn.  St.  79  ;  Lefevre's  Appeal,  69  id.  the  real  estate  was  really  partnership 
122.     The  instances  in  which  the  fact  property  may  be  proved  by  parol.  Thus, 
that  real    estate  belonging  to  partners  in  a  New  York  case,  certain  lands  were 
is  used  for  partnership  purposes  does  devided  to    the   plaintiff  by  a  former 
not  raise  a  presumption  that  it  is  part-  partner  of  the  defendant.    The  plain- 
nership   property,  does  not    arise,  are  tiff  brought  an  action  against  the  de- 
when  a  factory,  mill,  mine  o>  farm  not  fendant  to  dispossess  him.    The  legal  * 
bought   out  of   partnership  funds  are  title  to  the  premises  was  in  the  testator, 
used  for  the  prosecution  of  the  business,  but  the  defendant  set  up  a  defense  that 
In  such  cases,  unless  the  intent  of  the  the  real  estate  was  partnership  property , 
owners,  to  throw  it  into  the  partnership  and  it  was  held  that  parol  evidence  of 
stocfc,  is  distinctly  manifested,  it  is  held  the  facts    was  admissible.    Thompson 
in  some  of  the  States  that  it  will   re-  v.  Egbert,  3  T.  &  C.  (X.  Y.)  474;  Ford  v. 
tain  its  character  as  realty.     Wheatley  Clemens,  41  Iowa,  95;    Sherwood  v.  St. 
V.  Calhoun,  12  Leigh  (Va.),  264 ;  Pecot  Paul  R.  R.  Co.,  21  Minn.  127.     Real  es- 
y.  Armelln,  21  La.  An.  667.    Real  estate  tate  purchased  with  partnership  funds, 
taken  bv  a  firm  upon  a  debt  due  the  for  partnership  purposes,  will,  in  equi- 
partnersliip  would  be  treated  as   per-  ty,  be  treated  as  partnership  property, 
Bonal  asBots ;  so  would  lands  boue^ht  by  without  reference  to  tne  manner  of  its 
a  firm  at  joint  expense  to  be  sold  upon  purchase,  or  the  person  in  whose  name 
joint  account,  at  least,  if  such  was  the  the  title  stands.    The  person  in  whom 
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partnershijD  account ;  and  the  partnership  allowed  him  interest  upon 

the  estimated  value  of  the  estates  of  which  he  was  seized  before  the 
partnership,  and  upon  the  purchase-money  of  those  which  were  pur- 

■         PI                         ■        II        ------  I                     ■ 

the  title  6tanda»  or  in  cnse  of  his  de-  tiffs,  but  lie  predicates  Lis  answer  to 
ceaae,  his  heirs,  will  be  treated  as  trus-  the  claim,  first,  upon  the  incompetency 
tees  for  the  partners,  although  no  such  of  the  evidence  admitted,  and,  second, 
trust  is  expressed  in  the  conveyance,  upon  its  insufficiency.  The  fifty-first 
If  such  a  trust  exists,  and  is  clearly  section  of  the  statute  of  ases  and  trusts 
proved,  it  will  be  enforced.  Thus,  in  a  provides  that  when  a  grant  for  a  valua- 
recent  case  in  New  York,  Fairchild  ▼.  ble  consideration  shall  be  made  to  one 
Fairchild,  64  N.  T.  471,  this  question  person,  and  the  consideration  paid  by 
was  considered  by  the  Court  of  Appeals,  another,  no  use  or  trust  shall  result  iu 
and  as  the  opinion  of  CUiurch,  C.  J.,is  favor  of  the  person  making  the  pay- 
ably  considered,  and  may  be  regarded  ment,  but  the  title  shall  vest  in  the 
as  expressing  the  modern  American  alienee,  subject  to  tho  rights  of  credit- 
doctrine  upon  the  question,  I  give  it  en*  ors,  as  provided  in  section  52.  The 
tire.  He  said :  "  This  is  an  action  for  fifty-third  section  contains  an  exception 
partition  among  the  heirs  of  Egbert  N.  in  favor  of  the  person  paying  the  con- 
Fairchild,  of  forty-eight  vacant  lots  in  sideration,  when  an  absolute  convey- 
the  city  of  New  York.  Egbert  N.  Fair-  ance  is  taken  in  the  name  of  another 
child,  Stephen  C.  Walker,  Isaac  D.  without  his  consent  or  knowledge.  The 
Coleman  and  Henry  J.  Brown,  were  co-  Special  Tenn  decided  in  favor  of  the 
partners,  and  constructed  the  new  res-  defendants  upon  two  grounds  :  First, 
ervoir  in  Central  Park,  and  also  other  that  a  trust  resulted  to  the  defendants 
public  works.  The  copartnership  was  by  the  payment  of  the  consideration, 
formed  in  185S,  and  the  lots  in  ques-  and  that  they  could  invoke  the  benefit 
tion  were  purclfased  in  1860,  and  a  con-  of  the  exception  contained  in  section 
veyance  taken  in  the  name  of  Fairchild  58  ;  and,  second,  that  the  property  was 
only.  The  other  copartners,  including  copartnership  property,  and  should  be 
the  widow  and  heirs  of  one  of  them  treated  as  such,  although  the  title  was 
who  has  since  died,  claim  an  interest  in  held  by  one  member  of  the  firm.  It  is 
the  property  equal  to  their  respective  insisted  on  behalf  of  the  plaintiffs  that 
interests  in  the  copartnership.  The  the  admissions  in  the  answer  prevent 
rights  of  creditors  are  not  involved,  the  defendants  from  availing  themselves 
TUe  judge  who  tried  the  case  at  Special  of  the  exception  contained  in  the  fifty- 
Term  found  that  the  property  was  pur-  third  section.  These  admissions  are : 
chased  by  and  for  the  benefit  of  the  co-  '  That  the  conveyance  was  taken  to  and 
partnership,  and  paid  for  with  its  funds;  in  the  name  of  Egbert  N.  Fairchild,  for 
that  taxes  and  incumbrances  were  also  the  purpose  and  convenience  of  the 
paid  from  such  funds,  and  that  it  wIib  partnersiiip,  to  the  end  that  it  might  be 
intended  and  understood  by  all  the  more  easily  handled  and  pledged  and 
members  of  the  firm  that  said  property  disposed  of  for  said  copartnersnip  pur* 
belonged  to  the  firm  assets,  and  all  pay-  poses  than  if  it  stood  in  the  individual 
ments,  expenses,  etc.,  were  kept  upon  names  of  all  the  members  of  said  firm.' 
the  firm  books.  He  further  found  that  It  cannot  be  disputed  that  this  allega- 
the  other  members  of  the  firm  consent-  tion  is  a  distinct  admission  that  tlie  de- 
ed that  Fairchild  should  take  title  for  fendants  ktiew  that  Fairchild  was  to 
the  firm,  but  that  they  did  not  consent  take  the  title  not  only,  but  so  take  it 
that  he  should  take  the  title  absolute  in  as  to  be  able  to  pledge  and  dispose  of  it 
his  own  name,  without  recognition  of  in  his  own  name,  but  it  is  not  absolutely 
their  interests,  and  they  did  not  know  inconsistent  with  his  taking  it  in  a  way 
that  the  deed  was.  so  taken.  If  these  to  recognize  their  rights.  It  would 
findings  are  sustained  by  sufficient  le-  probably  have  been  sufficient  for  this 
gal  evidence,  the  legal  conclusion  ar-  purpose  to  liave  inserted  a  declaration 
rived  at  by  tlie  learned  judge  is  inev-  that  he  took  the  title  for  the  benefit  of 
itable,  viz.:  That  the  other  members  of  the  firm,  and  that  the  property  was 
the  firm  are  entitled  to  an  interest  in  partnerehip  property  in  pursuance  of  an 
said  property,  according  to  their  interest  agreement  between  the  members  of  the 
in  the  partnership.  I  do  not  understand  firm.  Assuming  the  necessity  of  some 
that  this  general  proposition  is  seriously  such  recognition  in  order  to  secure  the 
disputed  by  Uie  cooasel  for  the  plain-  interest  of  the  other  members  of  the 
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chased.      As   these  purcbases  were  made,  Robert  Smith  drew  the 
money  from  the  partnership;    and  his  account  was  debited  with 

the    amount    and    interest.        A  joint  commission    of    bankrupts 

firm,  it  may  be  presumed  that  they  con-  or  whether  the  land  is  to  be  treated  as 
templated  it,  and  hence  that  the  failure  partnership  property.    The  manner  in 
to  thus  take  it  was  a  fraud  upon  them,  which  the  accounts  are  kept,  whether 
Upon  the  findings  in  the  case,  the  au-  the     purchase-money     was    severally 
thorities  go  far   toward  sustaininff  the  charged  to  the  members  of  the  firm,  or 
decision  upon  this  ground.  Day  v.  Koth,  whether  the  accounts  treat  it  the  same 
18  N.   Y.    448;  I^unsbury   v.  Purdy,  as  other  firm  property,  as  to  purchase- 
id.  515 ;  Seimon  v.  Schurck,  29  id.  598 ;  money,  income,  expenses,  etc.,  are  con- 
Foote  V.  Bryant,  47  id.  544.     Parties  are  trolling  circumstances  in  determining 
bound  by  the  allegations  in  their  plead-  such  intention,  and  from  these  circum- 
ings,  and  by  every  reasonable   intend-  stances  an  agreement  may  be  inferred, 
mentto  be  inferred  therefrom,  and  it  is,  24  N.  Y.  '511      The  rule,  I  apprehend, 
to  say  the  least,  a  liberal  construction  is  the  same  in   this  respect  when  the 
in  favor  of  the  defendants,  to  hold  that  deed  is  made  in  the  individual  name  of 
the  statement  in  the  answer,  that  the  one  of  the  partners,  as  where  it  is  made 
lots  were  conveyed  to  Fairchild  for  the  in  the  names  of  all  the  members  of  the 
purpose  of  pledging  and  disposition,  is  firm.    But  a  distinction  is  claimed  to 
not  an  admission  that  they  were  con-  exist  between  creditors  and  the  mem- 
veyed  precise!  v  as  the  parties  intended,  hers  of  the  firm,  and  between  the  mem- 
especially  in  tlie  absence  of  any  intima-  bers  themselves  in  respect  to  the  proof 
tion  they  were  not.    The  tendency   of  necessary  to  establish  the  fact  that  the 
the  decisions  is  to  sustain  the  equitable  real  estate  is  partnership  property.    I 
interests  of  parties  in  such  transactions,  do  not  think  such  a  distinction  is  rec- 
whenever  it  can  be  done  without  a  pal-  ognized   by  the  authdrities.      In  this 
pable  violation  of  the  statute,  and  fol-  country,  real  estate  belonging  to  a  part- 
lowing  this  tendency  it  may  perhaps  be  nership,  for  the  purpose  of  paying  the 
held  that  the  defendants  are  not  con-  debts  and  adjusting  the    equities    be- 
c1  uded  by  their  answer.    But  looking  at  tween  the  members  of  the  firm,  is  treat- 
the    real  nature  of  the  transaction  as  ed  as  personal  property  ;  and  what  re- 
found  by   the    judge,  it  seems  to  me  mains  is  considered  and  treated  as  real 
more  reasonable  to  hold  that  this  prop-  estate,  which  would  go  to  the   heirs  of 
erty  should  be  regarded  as  assets  of  the  the  partners  according  to  their  interests, 
copartnership.      The    findings  are  ex-  This  conclusion   was    reached    by  tlie 
plicit  that  it  was  purchased  and   paid  chancellor  in  an  elaborate  opinion    in 
for  by  the  firm  as  partnership  property,  Buclian  v.  Sumner,  2  Barb.  Ch.  165-200, 
and  always  treated  as  its  property  in  the  reviewing  all  the  American  authorities; 
payment  of   taxes  and  incumbrances,  and  was  approved  and  adopted  by  this 
making  improvements,  etc.    Real  estate  court  in  Collumb  v.  Read,  24  N.  Y.  505. 
purchased  for  partnership  purposes  and  The  English  rule  gives  to  the  real  estate 
appropriated  to  those  purposes,  and  paid  of  a  partnership  the  character  and  qual- 
for  by  partnership  funds,  becomes  part-  ities  of  personal  property  as  to  all  per^ 
nership  property,  and  it  is  not  material  sons  ;  and  the  remainder,  after  paying 
in  what  manner  or  by  what  agency  the  debts  and  adjusting  the  equities  of'  the 
land  is  purchased,  or  in  what  name  it  partners,  goes  to  the  personal  represent- 
standa.     If  it  be  established  that  it  be-  atives,  and  not  to  the  heir,  probably  on 
lonffs   to   the   partnership,  equity  will  account  of  the  great  injustice    which 
hold  the  one  in  whom  is  the  legal  title  would  result  by  the  laws  of  inheritance 
as  trustee  for  the  partnership.     When  in  England.     24  N.  Y.  505.     But  the 
the  land  is  conveyed  to  the  several  part*  American  rule,  that  the  remainder  de- 
ners    it    is    not  indispensable    that    it  sceuds  to  the  heir,  does  not  affect  the 
should  be  actually  used  for  partnership  character  of  the  property  as  partnership 
purposes,  nor  that  a  positive  agreement  effects,  except  that  the  incidents  and 
should  be  proved  making  it  partnership  qualities  of  real  estate  are  revived.    It 
property.     If  it  has  been  paid  for  with  is  divided  as  so  much  money  capital' 
partnership  effects  it  is  then  a  question  would   be,  but  it  resumes  its  original 
of  intention,  whether  the  conveyance  is  qualities.    The  same  evidence,  however, 
to  have  its  legal  effect,  and  the  parties  which  would  make  it  partnership  prop- 
are  to  be  treated  as  tenants  in  oommo9,  erty  for  the  purpose  of  paying  debts 
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having  issued  against  the  Smitlis^  under  which  they  were  de- 
clared bankrupts,  the  real  property  before  mentioned  was  sold  by  the 
assignees,  they  at  the  same  time  entering  into  an  agreement  to  allow 

and  adjusting  the  equities  between  the  case  where  the  consideration  is  paid  hj 
copartners  would  establish  it  for  the  one  person  and  a  conveyance  taken  in 
purpose  of  final  division.  It  would  be  the  name  of  another.  The  considera- 
incongruous  to  say  that  evidence  which  tion  is  paid  by  all.  It  is  not,  therefore, 
would  be  sufficient  to  establish  that  it  within  the  letter  of  the  statute.  But  a 
was  partnership  property  for  the  for-  more  substantial  reason  is  Uiat  prop, 
mer  purposes  would  fail  for  the  latter  erty  thus  held  is  regarded  as  personal 
purpose,  and  I  can  find  no  authority  for  property,  for  the  purpose  of  paying 
such  a  distinction.  Such  a  rule,  while  debts  and  adjusting  the  equities  between 
compelling  one  member  of  a  firm  hold-  the  partners  ;  and  the  individual  mem- 
ing  the  legal  title  as  trustee  for  the  ber  holding  the  legal  title  is  a  trustee 
partnership,  to  account  and  disgorge  to  for  the  partnership  in  respect  to  the 
the  extent  of  making  the  accounts  property  as  personalty ;  and  when  the 
equal  between  the  members  of  the  firm,  debts  are  paid  and  the  claims  of  the 
when  that  was  accomplished,  would  en-  several  members  as  between  themselves 
able  him  to  rob  his  associates  by  pock-  paid,  the  trust  for  parftiership  ia  di»-' 
etiug  the  remainder.  A  different  qnes-  charged  and  a  trust  results  to  the  others 
tion  has  been  very  much  controverted  members  of  the  firm,  and  the  heirs  of 
both  in  this  country  and  in  England,  such  as  have  died,  in  the  remainder,  by 
and  that  is,  whether  a  partnership  or  operation  of  law,  which  is  saved  by 
agreement  between  two  or  more  per-  section  50  of  the  statute,  and  the  holder 
sons  to  purchase  lands  can  be  proved,  of  the  legal  title  then  becomes  a  trustee 
by  parol,  within  the  statute  of  frauds,  of  such  remainder,  as  real  estate  for  the 
The  counsel  for*the  plaintiffs  contends  benefit  of  persons  interested.  Such  a 
that  this  question  is  involved  in  this  trust  is  not  prohibited,  nor  is  it  neoes- 
case,  and  cited  the  case  of  Smith  v.  sary  for  parties  claiming  the  benefit  of 
Bumham,  8  Sum.  435,  as  an  authority  it  to  bring  themselves  within  the  ex- 
against  the  competency  of  such  evi-  ception  in  section  63.  Lloyd  v.  Spillet, 
dence.  It  does  so  hold  in  an  elaborate  2  Atk.  150 ;  44  N.  Y.  544,  and  cases  be* 
opinion  by  Story,  J.  The  correctness  fore  cited.  It  remains  to  consider  the 
of  this  decision  has  been  disputed  by  exceptions  to  the  admission  of  evi- 
the  Commission  of  Appeals,  in  Chester  dence,  and  to  the  sufficiency  of  the  evi- 
V.  Dickerson,  54  N.  Y.  1,  which,  if  nee-  dence,  to  establish  the  facts  found, 
essary,  we  should  probably  feel  bound  Some  of  these  objections  are  necessa- 
to  follow.  But  I  do  not  think  that  rily  disposed  of  by  the  views  before  ex- 
question  is  involved  here.  Proof  of  a  pressed.  The  point  was  taken  that  the 
partnership,  for  the  purpose  of  buying  entries  in  the  firm  books  were  incompe- 
and  selling  lands,  presents  a  different  tent,  because  made  by  the  book-keener, 
question  from  that  which  arises  when  without  affirmative  proof  that  Faircnild 
an  existing  partnership  purcliases  land  saw  them.  It  was  proved  that  Fair- 
for  its  use  or  benefit ;  and  Story,  J.,  in  child  had  access  to  the  books,  and  some- 
delivering  the  opinion  in  Smith  v.  times  examined  them,  and  had  personal 
Burnham  («upra),  recognizes  the  distinc-  supervision  of  the  office  where  the 
tion  ;  he  says :  '  It  is  not  the  case  of  a  books  were  kept,  and,  I  infer,  had  the 
purcliaae  confessedly  paid  out  of  the  financial  management  of  the  firm.  From 
funds  of  an  existing  partnership  for  these  circumstances  it  is  properly  infer- 
partnership  purposes,  and  the  deed  able  that  he  knew  how  the  entries  were 
taken  iu  the  name  of  one  partner.'  In  made,  and  it  is  sufficient  if  they  were 
the  latter  case  he  concedes  that  a  result-  competent.  As  a  general  rule,  where 
ing  trust  would  arise,  while  iu  the  for-  members  of  a  firm  have  access  to  the 
mer  he  held  that  it  would  not;  the  dif-  books,  and  opportunity  to  know  how 
ference  being  that  in  the  former  the  their  accounts  are  kept,  the  presump- 
trust  results  from  the  payment  of  the  tion  is  that  they  do  know.  It  was 
consideration,  while  in  the  latter  it  proved  that  mortgages  upon  the  lands 
arises  entirely  from  the  contract.  Real  were  paid  by  the  funds  of  the  firm — by 
estate  purchased  as  partnership  prop-  checks  of  the  firm — and  it  was  objected 
erty  is  not  within  the  prohibition  of  the  that  the  mortgages  and  checks  should 
statute.    In  the  first  place,  it  is  not  the  have  been  produced.    As  to  the  checks. 
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compensation  to  the  wife  of  Robert  Smithy  in  respect  ot  ner  dower 
in  the  estates,  on  condition  of  her  joining  in  a  fine.  Robert  Smith 
and  his  wife  having  filed  a  bill  for  the  specific  performance  of  this 

there  was  eyidence  tending  to  show  that  creditors.    When  this  is  accomplished » 

thej  had  been  burned,  and  I  do  not  and   the  affairs  of  the  partnerenlp  are 

think  it  was  strictly  necessary  to  pro-  wound  up»  by  decree  of  court  or  other- 

dnce  the  mortgages.    The  material  fact  wise,  re-conyersion  transpires,  and  the 

was  the  payment  of  money  out  of  part-  money  becomes  realty  for  all  the  pur- 

nership  funds  upon  claims  against  the  poses  of  distribution.    Foster's  Appeal, 

real  estate.    The  mortgages  appeared  74  Penn.  St.  891.     In  view  of  the  doc- 

in  the  accounts  of  the  firm,  and  the  trines  held  by  the  courts  of  this  country 

payment  of  them,  while  it  strengthened  in  reference  to  realty  held  as  partnership 

the  evidence  that  the  land  was  paid  for  property,  it  follows  that  a  creditor  of  an 

by  the  firm,  was  not  absolutely  neces-  individual  member  of  the  firm    can  ao- 

sary  for  that  purpose.     The  mortgages  quire  no  interest  therein,  either  by  at- 

may  be  reganled  as  collateral  to  the  tachment    or  levy  thereon,  except  in 

principal  f£ct,  and  not  necessary  to  be  such  interest  as  may  remain  in  such 

produced.          »        »         •         »         •  partner  after  all  the  partnership  debts 

The  ground  evidently    taken  by    the  are  paid  and  its  affiiirs  are  finally  wound 

learnt  counsel  for  the  plaintiffs  was,  up.     Lang  v.  Waring,  17  Ala.  145.     The 

that  it  was  incompetent  to  alter  or  vary  proposition  that,   when  a  partnership 

the  legal  effect  of   the  conveyance  to  ceases,  the  partners  become  tenants  in 

Fairchild  by  parol  evidence.     As  this  common  of   the  partnership  property 

S moral  ground  is  not  tenable,  and  as  undisposed  of,  is  generally  true.     Rice 
e  principal  and  controlling  facts  were  v.  McMartin,  89  Conn.  573 ;  Buckley  v. 
proved  by  competent  evidence,  an  appel-  Buckley,  11   Barb.  (N.  Y-)  43.     When 
late  court  wiU  not  be  critical  to  discover  the  affkirs  of  the  partnership  are  settled 
technical  errors  where  no  rule  of  law  and  all  its  debts  are  paid  and  an  equal 
has  been  clearly  violated,  and  it  is  evi-  distribution  of  the  assets  can  be  made 
dent  that  no  injustice  has  been  done,  without  a  sale  of  the  real  estate,  a  sale 
The   evidence  produced,  assuming  its  will  not  be  ordered  in  proceedings  for 
competency,  to  sustain  the  finding  that  a  dissolution  unless  it  clearly  appears 
this  was  partnership  property,  is  ample  that  the  interests  of  all  the  partners 
for  that  purpose."    See,  also,  upon  tnis  require  it.     Pierce  v.  Covert,  87  Wis. 
question,  Drewry  v.    Montgomery,   28  252.     But  this  is  not  the  case  unless  all 
Ark.  256;  Sherwood  v.  St.   Paul   Kail-  the  partnership  debts  have  been  paid. 
way,  21  Ifinn.  127 ;  Little  v.  Snedecor,  So  long  as  any  debts  remain   unpaid 
52  Ala.  167 ;  Hewitt  v.  Rankin,  41  Iowa,  partnership  property  continues  such  for 
85 ;    Took   v.   Clemens,  id.   95.    Hold-  the  purpose  of  being  applied  in  Uquida- 
ing  that  a  partnership  for  dealing  in  tion   thereof.       Rice   v.    Martin,    ante, 
real  eetate  may  exist,  but  that  it  must  be  Real  estate  held  as  partnership  stock 
evidenced  by  written    agreements,  see  may  be  mortgaged  or  sold  by  them, 
Benton  v.  Roberts,  4  La.  An.  216 ;  Pat-  without  the  joinder  of  their  wives  in  the 
terson  v.  Ware,  10  Ala.  447 ;   Smith  v.  deed,  and  if  the  title  passes  under  the 
Bnmhaxn,  8  Sum.  (TJ.  S.)  468 ;  Pecot  v.  foreclosure  of  the  mortgage,  the  widow 
Armelln,  21  La.  An.  667 ;  Gant  v.  Gant,  of  a  deceased  partner  cannot  claim  a 
6  id .    678 ;    Henderson  v.   Henderson,  dower  in  the  land  upon  the  ground  that 
liannf.  (Va.)  615;  Rowland  V.  Boozer,  10  she  did  not    loin  in  the  conveyance, 
Ala.  694  ;  Bird  v.  Morrison,  12  Wis.  152;  Hudson  v.  Neil,  41  Ind.  505 ;  nor  in  the 
Chaddick  v.  Skidmore,  2  De  G.  &  J.  65.  land  conveyed  in  fee.    Her  dower  inter- 
When  land  held  as  partnership   stock  est  is  contingent  upon  the  fact  whether 
is  sold  by  the  firm,  ths  latid  becomes  land  any  portion  of  the  proceeds  of  the  realty 
again  in  the  hands  of  the  purehaseTy  and  remains  to  the  share  of  her  deceased 
the  proceeds  personalty  in  the  hands  of  husband  after  the  payment  of  all  the 
the  firm.    But  this  is  the  case  only  to  partnership  debts,  ana  advances  made 
the  extent  of  accomplishing  the  pur-  by  the  other  partners.    If  a  balance  re- 
poses of  the  conversion,  that  is  to  the  mains,  a  dower  interest  may  remain  in 
extent  of  paying  the  partnership  debts  such  balance,  which  then  becomes  re- 
and  re-imburslng  advances  made  by  the  alty.     Howard  v.  Priest,  5  Met.   (Mass.) 
partners  before  any  portion  of  it  goes  592 ;  Hudson  v.  Neil,  ante.     The  sur- 
to  the  other  partners  or  their  private  viving  partner  has  the  control  of  all  the 
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agreement,  it  was  oontended  for  the  defendants,  that  these  estates 
were  partnership  stock,  and  not  liable  to  dower;  but  Lord  Loughbor- 
ough held  that  they  were  the  separate  property  of  Robert  Smith,  and 

real  estate  held  hj  the  firm  until  the  7  Cush.  (Mass.)  389,  two  persons  were 
firm  debts  are  paid  and  all  its  affairs  are  partners  and  owned  real  estate  which 
settled,  and  until  then  the  widow  of  the  was  purchased  with  partnership  funds, 
deceased  partner  has  no  separate  share  and  used  for  partnership  purposes, 
therein.  Cobble  y.  Tomlinson,  50  Ind.  Thej  wereaJso  members  of  another  firm 
550.  When  land  is  held  as  partnership  dxAag  business  under  another  name.  A 
stock  no  lien  can  be  acquired  thereon  by  creditor  of  the  last-named  firm  levied 
an  individual  creditor  of  a  member  of  upon  the  real  estate  of  the  first-named 
the  firm,  which  will  prevent  the  firm  firm.  The  court  held  tliat  the  creditors 
from  passing  a  clear  title  thereto.  A  of  the  first-named  firm  must  first  be 
creditor  of  an  individual  member  of  a  paid  out  of  the  real  estate  before  the 
firm  could  not,  under  a  levy  of  an  exe-  crecUtors  of  the  last-named  firm  could 
cution  upon  such  partner's  share,  sell  come  in.  See,  also,  Fall  River  Whaling 
an  interest  in  the  realty,  but  simplv  the  Co.  v.  Borden,  10  Cush.  (Mass.)  407 ; 
balance  due  his  debtor  with  a  right  in  Catskill  Bank  v.  Hooper,  5  Gray  (Mass.), 
equity  to  compel  a  settlement.  Cbilley  583 ;  Somerset,  etc.  Works  v.  Minot,  12 
V.  Wood,  71  Penn.  St.  488 ;  Bee,a]i90,  His-  Cush.  (Mass.)  593 ;  Lyman  v.  Lyman,  0 
cock  V.  Phelps,  49  N.  Y.  97  ;  Deveney  v.  Paine  {V,  8.  C.  C),  23.  If  a  partner  is 
Mahoney,  23  N.  J.  £q.  247 ;  Menagh  whose  name  the  legal  title  stands  sell- 
V.  Whit  well,  52  N.  Y.  146.  Where  a  the  land,  taking  notes  for  the  same  pay 
partner  purchases  land  in  his  own  name,  able  to  himself,  with  the  purpose  of  ap- 
and  for  bis  own  purposes,  although  it  plying  the  proceeds  to  his  own  use,  tlie 
is  paid  for  out  of  partnership  funds,  it  transaction  is  fraudulent,  and  he,  or  any 
remains  his  separate  property,  Qood-  person  knowing  the  facts  who  may  hold 
win  V.  lUchardson,  11  Mass.  4fi9 ;  Pitts  the  notes,  will  be  enjoined  from  using 
V.  Waugh,  4  id.  424 ;  and  even  as  to  or  collecting  them.  Stockdale  v.  Hi- 
realty  owned  by  the  partnership,  it  is  lery,  87  Penn.  St.  486.  But  the  rule 
competent  for  the  partners  to  agree  that  would  be  otherwise  as  to  one  who  pur- 
each  partner's  share  of  the  rent  shall  be  chased  either  the  land  or  notes  without 
paid  to  him,  and  a  party  renting  with  notice  of  the  facts.  Houston  v.  Stan> 
knowledge  of  this  agreement  and  con-  ton,  11  Ala.  420 ;  Mallack  v.  Jaines,  13 
tracting  to  pay  in  this  mode,  may  be  N.  J.  128.  In  equity,  lands  purchased 
sued  by  each  partner  for  his  proportion  and  used  in  that  way  are  treated  as  part- 
of  the  rent.  McDougald  v.  Banks,  18  nership  property,  in  whatever  name  the 
Ghi.  451.  In  Dyer  v.  Clark,  5  Met.  title  may  stand,  and  the  person  in  whom 
(Mass.)  562,  the  court  held  that  the  le-  the  legal  title  is  vested  is  a  trustee 
gal  title  under  such  circumstances  is  for  the  partners,  and  he  will  not  be  per- 
held  in  trust  for  partnership  purposes,  mitted  to  deal  with  the  property  as  his 
and  must  be  applied  to  the  liquidation  own.  Indiana  Pottery  Co.  v.  Bates,  14 
of  all  the  joint  debts.  Each  partner  has  Ind.  9 ;  Dewey  v.  Dewey,  85  Vt.  559 ; 
an  equitable  interest  in  that  portion  of  SIgoumey  v.  Munn,  7  Conn.  17 ;  Gal- 
the  legal  estate  held  by  the  other,  until  braith  v.  Gedge,  16  B.  Mon.  (Ky.)  688 ; 
the  debts  obligatory  on  the  firm  are  paid,  Matlock  v.  James,  13  N.  J.  128 ;  likcy  v. 
including  the  amount  due  to  each  part-  Hall,  87  Penn.  St.  361 ;  Houston  v.  Stan- 
ner  from  the  firm  for  advances,  etc,  and  ton,  31  Ala.  420 ;  Ho^ie  v.  Carr,  1  Sum. 
that  the  rights  of  the  widow  of  the  de-  (U.  S )  178  ;  In  re  Thomas  Ryan,  8  Irish 
ceased  partner  and  his  heirs  and  sepa.  Eq.  232 ;  Yook  v.  Clemens,  41  Iowa,  95 ; 
rate  creditors  are  postponed  until  these  Hewitt  v.  Rankin,  id.  85 ;  Little  v. 
equities  are  satisfied.  See,  also,  to  the  Snedecor,  52  Ala.  167 ;  Sherwood  v.  R. 
same  effect,  Loubat  v.  Nourse,  5  Fla.  R.  Co.,  21  Minn.  127 ;  Drewry  v.  Mont- 
850.  In  Shearer  v.  Paine,  12  Allen  gomery,  28  Ark.  256^  If  one  partner 
(Mass.),  289,  it  was  held  that  the  admin-  takes  a  new  lease  of  real  estate  used 
istrator  of  a  deceased  partner  could  not  for  partnership  purposes,  in  his  own 
i^ply  for  leave  to  sell  such  real  estate,  name,  previous  to  the  expiration  of  the 
but  that  leave  could  alone  be  granted  partnership,  it  inures  to  the  benefit  of 
upon  application  of  the  surviving  part-  the  firm,  and  if  he  employs  it  for  his 
ner  while  any  partnership  obligations  own  purposes,  he  must  account  to  his 
remain  unsatisfied.    In  Peck  v.  Fisher,  copartners  for  the  profits.      Leach  v. 
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that  he  was  debtor  to  the  partnership  for  so  much  money;  conse- 
quently, that  his  wife  was  entitled  to  dower. 

When  one  partner  takes  lease  in  his  own  name. 
Sec.  116.  If  a  partner  take  a  lease  of  lands  in  his  own  name  for 

Leach,  18  Pick.  (Mass.)  69.    So,  where  name.  In  satisfaction,  in  wliole  or  in 
one  partner  purchases  lands  in  his  own  pan,  for  a  debt  due  the  firm,  the  conve^r- 
name,  with  partnership  funds  in  part,  ance  will  innre  to  the  benefit  of  the  firm, 
and  in  part  with  his  own,  and  the  lands  and  all  the  members  may  join  in  an  ac- 
are  used  for  partnership  purposes,  the  tion  of  trespass  for  an  invasion  of  the 
firm  will  be  entitled  to  the  benefit  of  the  land.    Garrett  v.  Cunningham,  34  Me. 
purchase.    Lacy  v.  Hall,  37  Penn.  Ht.  69.    Where  real  estate  was  conveyed  by 
361 ;    Claggett  v.  Kilbourne,   1   Blaekf.  partners  to  a  trustee,  to  be  sold,  and  the 
(Ind.)  346.    In  Bichardson  v.  Parkwood,  proceeds  applied  in  a  certain  way,  it  was 
6  Martin  (La.),  510,  an  agent  foi  a  firm  neld  that  the  surplus  belonged  to  the 
purchased  real  estate  and  paid  for  it  by  surviving  partner,  to  be  administered  in 
a  debt  due  the  firm,  but  took  a  deed  in  behalf  of  the  partnership,  and  not  to 
his  own  name,  and  after  the  death  of  one  the  administrator  of  a  deceased  partner, 
of  the  partners  transferred  it  to  the  sur-  Carlisle  v.  Mulhem,  19  Mo.  56.     Hold- 
vivor.    It  was  held  that  the  heirs  of  ing  that  a  partner  is  entitled  to  the  beue- 
the  deceased  partner  were  entitled  to  re-  fit  of  the  purchase  of  real  estate  by  a 
cover  a  share  of  the  estate.    Houston  v.  copartner,  with  partnership  funds,  even 
Stanton,  11  Ala.  420.    In  Washburn  v.  though  the  title  is  taken  in  his  own 
Washburn,  23  Vt.  680,  the  members  of  name's.     See  Pierce  v.  Triggs,  10  Leigli 
a  firm  purchased  the  pine  timber  on  cer-  (Va.),  407.    See,  also,  a  very  strong  case, 
tain  lands,  which  they  were  to  cut  within  Hunt  v.  Benson,  2  Humph.  (Tenn.)  460, 
a  certain  time.    They  did  not  cut  the  where  it  was  held  that  partners  were 
timber  within  the  time  an*eed  upon,  but  entitled  to  the  benefit  of  such  a  pur* 
the  owner  of  the  land  did  not  avail  him-  chase,  although  the  partner  charged  the 
self  of  their  laches,  but  sold  the  land  to  funds  so  used  to  himself  upon  the  books 
one  of  the  partners,  subject  to  the  con-  of  the  company,  but  without  the  knowl- 
tract.     It  was   held  that  the  partners  edge  or  consent  of  his  copartners.    See, 
were  entitled  to  an  equal  interest  in  the  also.  Smith  v.  Kamsey,  6  111.  373.    But 
timber.      In    Delaney  v.  Hutcheson,  2  where  such  land  is  improted  by   the 
Rand.  (Va.)  186,  it  was  held  that  where  partner  in  whom  the  title  stands,  a  court 
one  partner  invests  partnership  funds  of  equity  will,  in  a  proper  case,  charge 
in  the  purchase  of  real  estate,  without  the  land  with  the  cost  of  such  improve- 
the  assent  of  his  copartners,  although  ments.     Lyman  v.  Lyman,  2  Paine  (U. 
with  the  declared  intention  of  appropri-  S.  C.  C),  51.    After  the  firm  debts  are 
atiDfir  it  to  his  own  use,  yet  his  partners  paid,  and   all  its  obligations  are  dis- 
might  follow  him  and  claim  the  lands,  charged,  the  land  belongs  to  the  part- 
even  though  they  were  in  another  State  ners  individually,  and  descends  to  their 
from    that  in  which    the    partnership  heirs.      Teatman    v.  Woods,   6  'Yerg. 
business  was  transacted.    If  lands  are  (Tenn.)  20;  Wilcox  v.  Wilcox,  13  Al- 
conveyed  to  a  firm,  by  name,  as  to  J.  L.  len  (Mass.),  254 ;  Buckley  v.  Buckley,  11 
Saffrons  &  Co.,  in  those  States  where  a  Barb.  (N.  T.)  44 ;  Buchan  v.  Sumner,  2 
firm,  as  such,  cannot  hold  the  title  to  Barb.  Ch.  (N.  Y.)  206;  Mumford  v.  Mc- 
real  estate,  it  will  be  treated  as  a  valid  Kay,  8  Wend.  (N.  Y.)  444 ;    Smith  v. 
deed  to  the  person  whose  name  appears  Wood,  1  N.  J.  £q.  82;    Patterson    v. 
in  the  deed,  as  in  this  instance,  J.  L.  Saf-  Blake,  12  Ind.  438 ;  Whitman  v.  Boston, 
frans,  and  lie  will  be  treated  as  holding  etc.,  R.  R.  Co.,  8  Allen  (Mass.),  134. 
the  title  in  trust    for   his    copartners. 

Moreanv.  Saffrans,  8  Sneed(Tenn.),599;  Properly  not  reeognvud  as  partner- 
Beaver  v.  Snodgrass,  1  Cold.  (Tenn.)  445.  ship  property. — Of  course  the  mere  fact 
And  a  court  of  equity  in  such  a  case  that  certain  real  estate  is  used  as  part- 
will  compel  a  conveyance  to  the  other  nership  property,  and  is  owned  in  corn- 
partners  of  such  a  moiety  thereof  as  mon,  that  is,  not  recognlaed  or  treated 
they  are  entitled.  Edgar  v.  Donally,  2  as  partnership  property,  remains  the 
Mumf.  (Va.)  892.  Even  after  a  dissolu-  property  of  each  as  tenants  in  common, 
tion  of  tlie  firm,  if  one  member  takes  a  and  is  not  to  be  treated  as  personalty, 
conveyance  of  real  estate  in  his  own  Batman  v.  Shcure,  9  Ves.  506 ;  Cowden 
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the  purposes  of  the  partnership,  he  will  he  considered  in  equity  as  a 
trustee  of  such  lease  for  himself  and  his  copartners,  the  lease  being 
deemed  to  be  an  incident  of  the  partnership.  In  1790,*  Forster,  Bank- 
in,  Kent,  and  Burdon,  carried  on  the  business  of  bankers,  under  the 
title  of  the  Commercial  Bank,  at  Newcastle.     In  June,  1791,  a  lease 

V.  Cairns,  28  Mo.  471 ;  Slemmer's  Ap-  rioas  premipea  used  in  the  proaecution 

peal,  58  Penn.  St.  177;  Ck>le8  v.  Coles*  of  tUeir  buainess.     The  firm  had  spent 

15  Johns.  (N.  Y.)  160  ;  Gaines  v.  Catron,  a  large  amount  of  money  in  improving 

1  Humph.  (Tenn.)  528 ;  Bernard  v.  De-  and  fitting  up  the  leasehold  premises 

four,  10  La.  596 ;  Skillman  v.  Pumell,  for  the  business,  also  in  fixtures  and  in 

8  id.  497 ;  McDermot  y.  Lawrence,  7  S.  furnishing  the  same,  and  by  their  joint 

&  R.  (Penn.)  438 :  Farmer  v.  Samuel,  4  efforts  had  built  up  a  profitable  busi- 

Litt.  (Ky.)  189.    The  same  is  true  of  nesa  and  largely  enhanced  the  rental 

real  estate  held  in  the  joint   names  of  value  of  the  premiaea.    In  1869  the  de- 

the  members  of  the  firm,  but  which  vxu  fendant,  without  the  knowledge  of  the 

fu>t  purchased  with  partnership  funds,  or  plaintiff,  and  without  any  notice  of  his 

far  partnership  purposes.   Blake  v.  Nut-  intention,  procured  renewal  leaaea  of 

ter,  19  Me.  16 ;  Thompaon  v.  Bowman,  6  the  premiaea  in  hia  own  name  and  for 

Wall.  (U.  S.)  896 ;  Woolridge   v.  Wil-  hia  own  benefit,  commencing  at  the  ter- 

kina,  4Mlaa.  860;  Dilworth  y.  Mayfield,  mination  of  the  partnerahip  and  of  the 

86  id.  40 ;  Ware  y.  Owena,  42  Ala.  215 ;  partnerahip  leaaea.     Upon  diacovery  of 

Bernard  v.Dufour,  17  I^a.  An.  599.  theae  facta  the  defendant,  insiating  that 

the  leasea  were  hia,  and   for  hia  aole 

BigTit  of  surviving  partner  to  seU. —  benefit,  the  plaintiff  brought  an  action 

Real  eatate  that  ia  atrictly  partnerahip  to  have  the  leaaea  declared  to  be  for  the 

property,  being  treated  aa  peraonalty,  benefit,  of  the  partnerahip,  and  to  have 

may  be  aold  by  the  aurviving  partner  it  adjudged  that  the  defendant  held 

for  partnerahip  purpoaea,  and  while  anch  them  aa  truatee  for  the  firm.    The  Com- 

conveyance  doea  not  convey  the  legal,  miaaion  of  Appeala  held,  reveraing  the 

yet  it  carriea  the  equitable  title  to  the  judgment  below,  that  the  plaintiff  waa 

purchaaer,  and  a  court  of  equity  will  entitled  to  the  relief   demanded.    *'  It 

compel  the  heira  to  convey  the  legal  haa  been  frequently  held/'  aaid  Earle, 

title.    Andrews  y.  Brown,  21  Ala.  437 ;  C,  '*  that  when  one  partner  obtains  the 

Bird  V.  Morrison,  12  Wis.  158  ;  lyudlaw  renewal  of  a  partnerahip  secretly  in  his 

V.  Cooper,  4  Ohio  St.  9 ;  Dupuy  v.  Leav-  own  name,  he  unU  be  Jidd  €U  trustee  for 

en  worth,  17  Cal.  267;  Murphy  v.  Abrama,  the  partnership  as  to  the  renewed  lease, 

50  Ala.  293.     But  the  better  courae  to  It  ia  conceded  that  thia  ia  the  rule  where 

pursue  ia  to  apply  to  the    court  for  the  partnerahip  ia  for  a  limited  term, 

leave  to  sell  the  deceased  partner's  in-  and  either  partner  takes  a  leaae  com- 

terest  in  the  landa.     Buffum  v.  Buffum,  mencing  within  the  term ;  but  the  oon- 

49  Me.  108 ;   Shearer  v.  Paine,  12  Allen  tention  is  that  the  rule  does  not  apply 

(Mass.),*  289.  where  the  lease  thus  taken  is  for  a  term 

'  Forster  v.  Hale,  5  Ves.  808 ;  1  Hoy.  to  commence  after  the  expiration  of  the 

Supp.  418.  partnership  by  its  own  limitation.    It  is 

Each  partner  is  the  general  agent  of  not  necessary,  in  maintaining  the  riffht 
the  firm,  and  ia  bound  to  exerciae  the  of  the  plaintiff  in  this  case  to  hold  tnat 
utmoat  good  faith  in  reference  to  all  in  all  casea  a  leaae  thua  taken  ahall  in- 
tranaactiona  relating  to  the  joint  buai-  ure  to  the  benefit  of  the  firm,  but 
nesa  or  the  property  employed.  He  whether,  upon  the  facta  of  this  case, 
will  not  be  permitted  to  undermine  his  these  leasea  ought  to  inure  to  the  bene- 
copartners,  or  turn  to  hia  own  individu-  fit  of  thia  firm.  I  will  briefiy  allude  to 
al  profit  that  which  ahould  inure  to  the  aome  of  the  prominent  featurea  of  this 
benefit  of  all.  Thia  rule  waa  well  11-  case.  Theae  partiea  had  been  partners 
luatrated  in  a  caae  recently  decided  in  for  aome  yeara ;  they  were  equal  in  dig- 
New  York.  Mitchell  y.  Reed,  61  N.  Y.  nity,  although  their  intereata  differed. 
128.  In  that  caae  the  plaintiff  and  de-  The  plaintiff  waa  not  a  mere  aubordi- 
fendant  were  oopartnera  in  running  the  nate  in  the  firm,  but,  ao  far  aa  ap- 
Hofiinan  House  in  New  York  city.  The  pears,  just  as  important  and  efficient  in 
copartnership  by  ita  terms  expired  May  ita  affiiira  aa  the  defendant.  They  pro- 
lat,  1871,  and  they  had  leaaea  of   va-  cured  the  excluaive  control  of  the  leaaea 
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of  a  colliery,  called  Hebbum,  was  granted  by  Ellison  to  Bnrdon  and 
three  other  persons,  of  the  names  of  Pearefch,  Wade,  and  Wren,  for 
a  term  of  thirty-one  years,  as  tenants  in  common,  in  equal  fourth 
parts.  Mr.  Burden  died  in  December,  1792.  The  bill  was  filed  by 
Forster  and  Sankin  against  the  executors  of  Burden,  praying  that  it 

of    the  property,  to  terminate  May  1,  special  term  found  npon  the  evidence 

1871,  and  their  partnership  was  to  ter-  that  the  improvements  were  judicious 

minate  on  the  same  day.      '^^^7  ^^'  and  prudent  for  the  purposes  of  the  oljd 

pended  many  thousand  dollars  in  nttin^^  term.    The  plaintiff  was  entitled  to  the 

up  the  premises,  a  portion  thereof  after  unbiased  judgment  of  the  defendant  as 

the  new  leases  were  obtained,  and  they  to  such  improvements,  uninfluenced  by 

expended  a  very  large  sum  In  furnish-  his  private  and  separate  interest.     But, 

ing  them.     By  their  joint  skill  and  in-  further,  the  parties  owned  together  a 

fluence  they  built  up  a  very  large  and  large  amount  of  hotel  property  in  the 

profitable   business,  which  largely  en-  form  of  furniture  and  supplies,  oonsid- 

hanced  the  rental  value  of  the  prem-  erably  exceeding,  as  I  infer,  $100,000  in 

ises.    More  than  two  years  before  the  value.     Assuming  that  the  partnership 

expiration  of  their  lease  and  of  their  was  not  to  be  continued  after  the  Ist 

partnership,  the  defendant  secretly  pro-  day  of  May,  1871,  this  property  was  to 

cured,  at  an  increased  rent,  in  his  own  be  sold,  or  in  some  way  disposed  of  for 

name,  the  new  leases  which  are  of  great  the  benefit  of  the  firm,  and  each  party 

value.     Although  the  plaintiff  was  in  owed  a  duty  to  the  firm  to  dispose  of  it 

daily  intercourse  with  the  defendant,  to  the  best  advantage.      Neither  could, 

he   knew  nothing  of    these  leases  for  without  the  violation  of  his  duty  1p  the 

about  a  year  after  they  had  been  ob-  firm,  place  the  property  in  such  a  situa- 

tained.     There  is  no  proof  that  the  les-  tion  that  it  would  be  sacrificed,  or  that 

sors  would  not  have  leased  to  the  firm  he  could  purchase  it  for  his  separate 

as  readily  as  to  the  defendant  alone,  benefit,  at  a  great  profit.      Much  of  this 

The  permanent  fixtures,  by  the  terms  property,  such  as  mirrors,  carpets,  etc., 

of    the  leases  at  their  expiration,  be-  was  fitted  for  use  in  this  hotel,  and  it  is 

longed  to  the  lessors.    But  the  movable  quite  manifest  that  all  of  it  would  sell 

fixtures  and  furniture  were  worth  vast-  better  with  a  lease  of  the  hotel,  than  it 

Iv  more  to  be  kept  and  used  in  the  hotel  would  to  be  removed  therefrom.    It  is 

than  to  be  removed  elsewhere.    Upon  clear  that  one  or  both  of  these  parties 

these   facts  I  can  entertain  no  doubt,  could  obtain  advantageous  leases  of  the 

both  upon  principle  and  authority,  that  hotel  for  a  term  of   years,  and  hence, 

these  leases  should  be  held  to  inure  to  if  the  parties  had  determined  to  dis- 

the  benefit  of  the  firm.     If  the  defend-  solve  their  partnership,  it  would  have 

ant  can  hold  these  leases,  he  could  have  been  a  measure  of  ordinary  prudence 

held  them  if  he  had  secretly  obtained  to  have  obtained  the  leases  and  trans- 

them  immediately  after  the  partnership  ferred  the  property  with  the  leases  as 

commenced,  and  had  concealed  the  fact  the  only  mode  of   realizing  its  value. 

from  •  the  plaintiff  during    the  whole  This  was  defeated  by  the  act  of  the 

term.      There  would  thus  have  been,  defendant,  if  he  is  allowed  to  hold  these 

during  the  whole  term,  in  making  perma-  leases,  and  thus  place  himself  in  a  po- 

nent   improvements   and  in  furnishing  sition  where  the  property  must  be  large- 

the  hotel,  a  conflict  between  his  duty  to  ly  sacrificed  or  purchased  by  himself  at 

the   firm,  and  his  self-interest.    Large  a    great    advantage.       This    the    law 

investments  and  extensive   furnishing  will    not    tolerate.    The    language    of 

would  add  to  the  value  of  his   lease,  Lord    Eldon    in    Featherstonhaugh  v. 

and  defendant  would  be  under  constant  Fenwick,     17    Ves.     811,    a    case    in 

temptation  to  make  them.     While  he  many     respects     resembling    this,     is 

might  not  yield  to  the  temptation,  and  quite  in  point.     He  says  :  "If  they  (the 

while   proof  might  show  tliat  he  had  defendants)  can  hold  tnis  lease,  and  the 

not  yielded,  the  law  will  not  allow  a  partnership  stock  is  not  brought  to  sale, 

trustee  thus  situated  to  be  thus  tempted,  they  are  by  no  means  on  equal  terms. 

and  therefore  disables  him  from  making  The  stock  cannot  be  of  equal  value  to 

a  contract  for  his  own  benefit.    Terwil-  the  plaintiff,  who  was  to  carry  it  away 

liger  V.  Brown,  44  N.  Y.  237,  and  cases  and  seek  some  place  in  which  to  put  it, 

cited.     It  matters  not  that  the  court  at  as  to  the  defendants  who  were  to  con- 


230  Mutual  Bights  of  Pabtkebs, 

might  be  declared  that  Bardon  took  and  held  the  said  fourth  part  of 

the  colliery  on  account  of  himself  and  the  plaintiffs^  and  the  defend- 
ant Kent  respectively^  in  equal  shares;  and  that  the  defendants  might 
be  decreed  to  assign  the  same  accordingly.  In  order  to  raise  a  dec- 
laration of  trust  for  the  partnership,  in  writing,  as  required  by  the 

tintte  It  in  the  place  where  the  trade  having  such  particnlar  interest,  the  re- 
was  already  established,  and  if  the  stock  newed  lease  is  in  equity  considered  as  a 
was  sold  the  same  construction  would  mere  continuance  of  the  original  lease, 
fipve  them  an  advantage  over  the  bid-  subject  to  the  additional  charges  upon 
aers.  In  effe  :t  they  would  have  secured  the  renewal,  for  the  purpose  of  protect- 
the  good-will  of  the  trade  to  themselves  ing  the  equitable  rights  of  all  parties 
in  exclusion  of  their  partner."  For  wno  had  tLaj  interest,  either  l^gal  or 
these  reasons,  independently  of  the  con-  equitable,  in  the  old  lease."  That  case 
sideration  that  the  leases  themselves  was  followed  in  Qibbs  v.  Jenkins,  S 
had  a  value  to  which  the  firm  was  enti-  Sandf.  Ch.  131,  where  it  was  held  that 
tied  upon  other  grounds  and  upon  one  purchasing  a  leasehold  which  was 
authorities  to  be  hereafter  cited,  the  subject  to  a  mortgage  and  contained  no 
plaintiff,  who  commenced  his  suit  about  covenant  of  renewu,  could  not  escape 
one  year  before  the  term  of  the  partner-  the  lien  of  the  mortgage  by  suffering 
ship  expired,  was,  upon  undisputed  the  lease  to  expire  and  afterward  ob- 
principles  and  authorities,  applicable  to  taining  a  new  lease  of  the  premises ; 
all  trustees  and  persons  holding  a  fidu-  that  the  new  lease  in  such  case,  though 
clary  relation  to  others,  entitled  to  the  not  a  renewal,  was  a  continuance  of  the 
relief  he  prayed  for.  It  has  long  been  original  lease  for  the  purpose  of  pro- 
settred  by  adjudications,  that  generally,  tectlng  the  rights  of  the  parties  inter- 
when  one  partner  obtains  the  renewal  of  ested  in  the  original  lease,  both  legal 
a  partnership  lease  secretly,  in  his  own  and  equitable.  In  these  two  cases  church 
name,  he  will  be  held  a  trustee  for  the  leases  were  involved,  and  some  stress 
firm,  in  the  renewed  lease,  and  when  was  laid  upon  that  fact,  as  the  contina- 
the  rule  Is  otherwise  applicable,  it  mat-  ance  of  such  leases  was  expected  as  a 
ters  not  that  the  new  lease  is  upon  dif-  matter  of  course,  without  any  covenant 
ferent  terms  from  the  old  one,  or  for  a  of  renewal.  But  the  fact  that  they 
larger  rent,  or  that  the  lessor  would  not  were  church  leases  could  make  no  real 
have  leased  tothe  firm.  The  law  recog^  difference  in  the  principle  upon  which 
nizes  the  renewal  of  a  lease  as  a  reasona-  the  decisions  were  based.  The  fact  that 
ble  expectancy  of  the  tenants  in  poe-  a  renewal  or  continuance  of  a  lease  is 
session,  and  in  many  cases  protects  this  more  or  less  certain,  can  make  no  dif- 
expectancy  as  a  thing  of  value.  I  will  ference  with  the  principle  ;  that  springs 
briefly  notice  a  few  of  the  cases  upon  from  the  fact  that  the  party  obtained 
this  subject.  In  Uolridge  v.  Oillespie,  the  new  lease  from  the  position  he  oc- 
2  Johns.  Ch.  30,  Chancellor  Kent  says :  cupied,  being  in  possession  and  having 
"  It  is  a  general  principle  pervading  the  the  good- will  which  accompanies  that, 
cases,  that  if  a  mortgagee,  executor,  or  being  connected  with  the  old  lease  in 
trustee,  tenant  for  life,  etc.,  who  has  a  some  way,  and  thus  enabled  to  take  an 
limited  interest,  gets  an  advantage  by  inequitable  advantage  of  other  parties 
being  in  possession, '  or  behind  the  back'  also  interested,  to  whom  he  owed  some 
of  the  party  interested  in  the  subject,  duty.  In  Struthers  v.  Pearoe,  51  N.  Y. 
or  by  some  contrivance  or  fraud,  he  shall  357,  it  was  held  that  when,  during  the 
not  retain  the  same  for  his  own  benefit,  existence  of  a  continuing  copartnership 
but  hold  it  intrust.*'  That  was  a  case  of  undetermined  duration,  three  of 
where  a  lease  was  assigned  as  security,  four  copartners,  without  the  knowl- 
and  the  assignee  surrendered  it  to  the  edg^  of  the  other,  obtained  a  new 
lessor  and  took  a  new  lease  for  an  ex-  lease  in  their  own  names,  of  premises 
tended  term  of  years.  In  Phyfe  v.  leased  and  used  by  the  firm,  the  same 
Warden,  6  Paige,  268,  Chancellor  Wal-  became  partnership  property,  and  upon 
worth  lays  down  the  general  rule,  ^  that  dissolution  the  other  partner  was  enti- 
if  a  person,  who  has  a  particular  or  tied  to  his  proportion  of  the  value.  In 
special  interest  in  a  lease,  obtains  a  re-  that  case  tke  defendants  intended  U> 
newal  thereof  from  the  circumstance  of  dissolve  the  copartnership  as  early  as 
his  being  in  possession  as  tenant,  or  from  August,  and  gave  written  notice  on  the 
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17th  section  of  the  Statute  of  Frauds^  the  plaintiffs  produced  varioos 
letters  written  by  Burdon,  in  which  he  treated  them  as  persons  inter- 
ested with  himself  in  the  colliery.  It  was  also  proved  that  Bnrdon 
had  ordered  a  draft  to  be  prepared,  which  should  declare  that  the 

lease  was  taken  (subject  to  certain  previous  trusts  in  favor  of  Bur- 

— —  f 

18th  day  of  September,  1865,  for  the  di»-  entitled  to  a  share  of  the  benefit  of  the 
Bolutiou  on  the  thirtj-first  day  of  De-  new  lease.     In  Ciegg  v.  Fishwick,  1  Mo- 
oember,  following.      On  the  eleventh  N.  &  G.,  294,  one  of  several  partners 
day   of  September,  the  defendants  se-  working  a  mine  under  a  lease  died,  and 
cretly  obtained  a  new  lease,  in  their  the  firm  bosiness  was  thereafter  carried 
own  names,  of  the  same  premises,  for  a  on  for  several  years  between  the  sur- 
term  of  five  years,  to  commence  May  1,  viving  partners  and  the  plaintiff,  widow 
1866.    I  think  that  case  is  fairly  decisive  of  the  deceased  partner.    Finally,  the 
of  this.    It  is  true  that  a  period  for  a  old  lease  expired,  and  some  of  the  part- 
dissolntion  of  the  partnership  had  not  ners  took  a  new  lease  of  the  mine  with- 
been  fixed   when  the   new  lease  was  out  the  privity  of  the  plaintiff.    It  was 
taken,  but  negotiations  were  pending  held  that  the  estate  of  the  deceased 
for  its  dissolution,  and  a  few  days  after  partner  was  interested  in  the  new  lease, 
the  new  lease  was  taken,  a  time  for  its  The  lord  chancellor  says :    *'  The  old 
dissolution  was  fixed  by  a  written  no-  lease  was  the  foundation  of  the  new 
tice.      But  it  can  make  no  difference  lease,  the  tenant's  right  of  renewal  aris- 
that  the  partnership  might  have  been  ing  out  of  the  old   lease  giving  the 
continued  by  the  parties  until  after  the  partners  the  benefit  of  this  new  lease  ; 
new  term  commenced.      So  it  might  at  least  the  law  assumes  it  to  be  so. 
here,  if  the  jMtrties  had  so  willed.    There  Without   saying  at  all   what   circum- 
they  had  the  right  to  dissolve  it  at  any  stances  there  may  be  to  interfere  with 
time.     The  principle  which  .lies  at  the  that  ordinary  right,  we  know  that  the 
foundation  of  the  decision  of  that  and  rule  of  equity  is  that  parties  interested 
all  siniilar  cases  must  be  the  one  above  jointly  with  others  in  a  lease  cannot  take 
stated,  that  the  defendants  in  possession  to  themselves  the  benefit  of  a  renewal  to 
took  advantage  of  their  position  to  pro-  the  exclusion  of  the  other  parties  inter- 
cure  the  new  lease,  and  thus  deprived  ested  with  them."    In  Clegg  v.  Edmond- 
the  plaintiff  of  a  benefit  to  which  he,  son,  8  DeG.,McN.&G.  787,  the  managing 
with  them,  was  equally  entitled.    In  a  partners  of  a  mining  partnership  at  will 
note  to  Moody  v.  Matthews,  17  Ves.  185,  gave  notice  of  dissolution  to  the  rest, 
the  learned  editor  says,  as  a  deduction  and  intimated  their  intention,  after  the 
from  adjudged  cases,  that  *'  with  a  pos-  dissolution,  to  apply  for  a  new  lease  for 
sible  exception  in  favor  of  a  bana  fide  their  own  exclusive  benefit,  and  did  bo 
purchaser,  it  seems  to  be  a  universal  and  obtained  a  lease,  and  it  was  held  to 
rule  that  no  one  who  is  in  possession  of  inure  to  the  benefit-  of  the  partnership, 
a  lease  or  a  particular  interest  in  a  lease.  See,  also,  the  leading  cases  of  Feather- 
which  lease  is  affected  with  any  sort  of  stonhaugh  v.  Fenwick,  17  Ves.  298,  and 
equity  in  behalf  of  third  persons,  can  Keech  v.  Sandford,2  £q.  Cas.  Abr.  741, 
renew  the  same  for  his  own  use  only ;  and  notes  to  the  latter  case  in  1  Leading 
but  such  renewal  must  be  construed  as  Cases  in  Equity,  82,  where  the  whole 
a  graft  upon  the  old  stock."    In  Gle-  doctrine    is  discussed,  and   conclusion 
ments.v.  Hall,  2  De  G.  &  J.  178,  where  reached  in  harmony  with   the  views 
one  partner  in  a  mining  partnership  above  expressed.     I  therefore  conclude 
died  in  1847,  and  the  surviving  partner  that  it  makes  no  difference  that  these 
thereafter  worked  the  mine  without  a  leases  were  obtained  for  a  term  to  com- 
new  lease  thereof,  claiming  to  do  so  for  mence  after  the  partnership,  by  its  own 
his  own  benefit,  nntil  18w,  when  the  limitation,  was  to  terminate.    I  can  find 
lessor  gave  him  notice  to  quit  in  March,  no  authority  holding  that  it  does,  and 
1851,  when  he  entered  into  new  nego-  there  is  no  principle  sustaining  the  dis- 
tlations  with  the  lessor  for  a  new  lease,  tinction  claimed.     The  defendant  was 
and  obtained  one  of  the  greater  part  of  in  possession,  as  a  member  of  the  firm, 
the  mine,  on  terms  much  more  burden-  and  the  firm  owned  the  good-wUl  for 
some  than  those  of  the  old  tenancy,  it  a  renewal,  which  ordinarily  attaches  to 
was  held  that  those  who  claimed  under  the  possession.     By  his  occupancy  and 
the  will  of  the  deceased  partner  were  the  payment  of  the  rent  he  was  brought 
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don),  in  trust  for  Bardon,  the  plaintiffs,  and  Kent,  in  equal  shares. 
To  prove  the  consideration  given  by  the  plaintiffs  and  Kent  for  their 
share  of  the  lease,   certain  entries  were  read  from  the  partnership 

books.    Upon  this  evidence.  Lord  Alvanley  held  that  the  trust  was 

legally  raised  within  the  meaning  of  the  Statute  of  Frauds,  and  he 

into  intimate  relations  with  the  lessors  ;  termini,  it  might,  as  the  facts  of  the  case 
he  became  well  acquainted  with  the  show,  have  been  disposed  of  for  a  large 
value  of  the  premises,  and  he  took  ad-  sum  of  money.  If  the  doctrine  of 
vantage  of  his  position  during  the  part-  Struthers  v.  Pearoe  establishes  that  the 
nership,  secretly  to  obtain  the  new  partner  cannot  acquire  a  lease  in  his 
leases.  He  must  hold  them  for  the  own  behalf,  to  commence  while  the 
firm."  Dwight,  C.  said  upon  the  ques-  partnership  lasts,  by  parity  of  reason- 
tions  involved :  "  The  question  at  issue  ing  he  cannot  obtain  an  irUeresse  termini 
in  this  case  is  whether  a  member  of  a  under  the  same  circumstances.  If, 
commercial  partnership,  during  its  con-  however,  this  view  is  not  correct,  the 
tinuance,  and  without  the  consent  or  main  question  must  be  disposed  of. 
knowledge  of  his  associate,  can  take  a  Can  a  partner  take  a  lease  for  himself  to 
renewal  of  a  lease  of  property  used  in  commence  in  possemon  after  the  part- 
the  business,  in  his  own  name  and  for  nerehip  has  eocpiredf  In  order  to  settle 
his  own  benefit,  the  partnership  having  this  point  it  is  essential  to  give  the  sub- 
a  definite  termination,  and  the  re-  ject  a  more  full  examination  than  was 
newal  lease  commencing  at  its  expira-  requisite  in  Struthers  v.  Pearce,  and  to 
tion.  The  general  power  of  a  partner  consider  more  at  large  the  principles 
to  take  a  lease  of  such  property  for  his  on  which  this  branch  of  the  law  rests, 
own  benefit  must  be  considered  as  It  grows  out  of  the  relation  of  trust  and 
settled  in  this  court  by  the  decision  in  confidence  between  partners,  and  is  a 
Struthers  v.  Pearce,  5 1  N.  Y.  357.  In  branch  of  tjie  rule  that  a  trustee  cannot 
that  case  the  lease  was  taken  during  profit  from  the  estate  for  which  he  acts, 
the  existence  of  the  partnership,  which  It  largely  has  its  roots  in  a  principle  of 
was  of  indefinite  duration.  No  notice  public  policy,  as  shown  in  one  of  the 
had  been  given  of  its  termination  when  early  decisions.  Keech  v.  Sandford, 
this  lease  was  taken.  The  facts  pre-  Sel.  Cas.  in  Chan.  61;  Griffin  v.  Griffin, 
sented  the  case  of  a  lease  taken  during  1  S.  &  L.  352,  per  Lord  Redesdale.  The 
the  existence  of  the  partnership,  and  to  general  rule  is  so  well  settled  that  it 
begin  in  enjoyment  during  that  time,  would  be  a  waste  of  time  to  refer  to  au- 
The  court  expressly  distinguished  it  thorities.  The  text- writers  on  the  law 
from  the  present  case,  which  had  then  of  partnership,  without  exception,  as- 
been  decided  in  the  Supreme  Ck>urt.  sert  the  applicability  of  this  rule  of 
The  only  point  now  open  for  discussion  law  to  partnership  transactions.  Lind- 
is,  whether  the  fact  that,  when  ftead  ley  on  Part.  495 ;  Story  on  Part.,  §§ 
took  the  renewal  of  the  lease,  the  part-  174, 175 ;  Parsons  on  Part.,  §§  224-226 ; 
nership  had  a  precise  limit,  and  was  to  Ck>llyer  on  Part.,  §§  281,  282.  The 
terminate  before  the  lease  commenced,  special  rnle  that  a  trustee  cannot  take, 
is  material.  Before  considering  that  for  his  own  benefit,  a  renew;al  of  a 
point  it  may  fairly  be  claimed  that  this  lease  which  he  holds  in  trust,  is  en- 
case comes  within  tho  precise  decision  forced  in  a  great  number  of  cases.  The 
in  Struthers  v.  Pearce,  on  a  ground  not  principle  on  which  it  rests  is  i\pwhere 
mentioned  in  the  argument.  Read,  more  fully  or  clearly  stated  than  in  the 
though  his  lease  was  not  to  commence  argument  of  Sir  Francis  Hargrave  in 
in  possession  until  after  the  expiration  Lee  v.  Vernon,  5  Brown's  Pari.  Cases, 
of  the  original  lease,  acquired  an  imme-  10th  Eng.  ed.,  1803.  Although  the  pas- 
diate  interest  by  way  of  an  interesse  sage  is  somewhat  long,  it  is  quoted  as 
termini.  This  precise  point  was  decided  shedding  much  lig)it  on  a  subject,  the 
in  Smith  v.  Day,  2  M.  &  W.  684,  699  ;  2  principle  of  which  has,  in  course  of 
Piatt  on  Leases,  60.  This,  it  is  true,  is  time,  become  somewhat  obscure.  He 
not  an  estate,  but  a  right.  Still  it  is  said :  '*  It  has  long  been  an  established 
the  subject  of  grant  before  entry.  1  practice  to  consider  those  who  are  in 
Steph.  Com.  268 ;  Burton's  Real  Prop.  18  possession  of  lands  under  leases  for 
pi.  61 ;  2  Crabb's  Real  prop.  227.  If  the  Uves  or  years  as  having  an  interest  be- 
partnership  had  acquired  this  interesse  yond  the  subsisting  term,  and  this  in 
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declared  that  Burdon  waa  a  trustee  as  to  one-fourth  part  of  the  Heb- 
buni  colliery,  for  himself  and  the  other  partners  in  the  bank.  Upon 
appeal.  Lord  Alvanley's  decree  was  affirmed  by  Lord  Loughborough. 
But  he  proceeded  on  different  grounds.  He  considered  that  the  same 
evidence  which  had  been  adduced  to  raise  a  trust  in  Burdon  for  him- 

terest  is  osaally  tenned  the  tenant  presuming  that  the  new  lease  was  ob- 
right  of  renewal,  which,  though  ac-  tained  by  means  of  a  connection  wUh 
eording  to  language  and  ideas  strictly  and  a  reference  to  the  interest  in  the  an- 
legal,  is  not  any  certain,  or  even  oontin-  dent  one,  without  in  the  least  regard- 
gent  estate,  but  only  a  chance,  there  be>  ing  whether  the  persons  renewing  in- 
ing  no  means  of  compelling  a  renewal,  tended  to  act  as  trustees,  or  for  their 
yetisso  adverted  to  in  all  transactions  own  emolument."  From  this  exposi- 
relative  to  leasehold  property,  that  It  tion,  so  luminous  and  judicial  in  its 
influences  the  price  in  sales,  and  is  often  tone,  which  is  fully  sustained  by  the 
an  inducement  to  accept  of  it  in  mort-  authorities,  it  is  clear  that  the  rule  un- 
gages  and  settlements.  This  observa-  der  consideration  is  not  confined  to 
tion  is  more  especially  applicable  to  crown,  church  or  college  leases,  but  em- 
leases  from  the  crown,  the  church,  col-  braces  those  of  every  kind.  The  same 
leges,  or  other  corporations,  and,  indeed,  principle  appertains  to  all.  The  eeftui 
from  private  persons,  where  the  tenure  que  trust  has  a  right  to  the  chance  of  re- 
is  of  ancient  date.  *  *  *  This  Hen-  newal.  Though  this  is  termed  a  "  ten- 
ant right'  of  renewal,  as  it  is  termed,  ant  right"  as  between  the  lessee  and 
however  imperfect  or  contingent  in  its  the  landlord,  that  is  a  mere  phrase.  It 
nature,  being  still  a  thing  of  value,  is  a  hope,  an  expectation,  rather  than  a 
ought  to  be  protected  by  the  courts  of  right.  Such  as  it  is,  the  trustee  shall 
justice,  and  when  those  who  are  enti-  not  take  it  to  himself,  but  if  it  results 
tied  to  its  incidental  advantages,  wheth-  in  any  substantial  benefit  he  shall  hold 
er  by  purchase  or  other  derivation,  are  it  for  his  beneficiary.  Phyfe  v.  War- 
disappointed  of  them  by  fraud,  imposi-  dell,  5  Paige,  268 ;  Bennett  v.  Van 
tion,  misrepresentation,  or  unfair  prao-  Syckel,  4  Duer,  162;  Gibbes  v.  Jenkins, 
tice  of  any  kind,  it  is  fit  and  reasonable  8  Sandf.  Gh.  180 ;  Diavoue  v.  Fanning,  2 
that  this  Injury  should  have  redress.  Johns.  Oh.  252;  Armour  v.  Alexander,  10 
Accordingly,  courts  of  equity  have  so  Paige,  572 ;  Dickinson  v.  Codwise,  1 
far  recognized  the  tenant  right  of  re-  Sandf.  Ch.  226.  Some  of  these  were  in- 
newal  as  frequently  to  interpose  in  its  stances  of  church  or  other  corporation- 
favor  by  decre  eing  that  new  or  reter-  leases,  and  others  were  not.  In  no  case 
sionary  leasee  gained  by  means  or  sup-  has  it  been  held  that  the  rule  is  con- 
posUion  of  the  tenant  right  of  renewal,  fined  to  these,  as  it  certainly  cannot  be 
should  be  for  the  benefit  of  the  same  on  principle.  The  whole  doctrine  is  ex- 
persons  as  were  interested  in  the  an-  tended  to  the  case  of  partners  in  Feath- 
cient  lease,  and  thdhe  who  procured  erstonhaugh  v.  Fenwick,  17  Ves.  298 ; 
such  new  leases,  and  were  legally  pos-  Clegg  v.  ]^monson,  8  De  G.  M.  &  G.  787; 
sessed  of  them,  should  be  trustees  for  Clements  v.  Hall,  2  De  G.  <&  J.  178 ; 
tliat  purpose.  There  is  a  great  variety  Clegg  v.  Fishwick,  1  Mc  N.  <&  G.  294 ; 
of  authorities  on  this  head,  but  the  Struthers  v.  Pierce,  supra.  The  prin* 
cases  which  have  hitherto  occurred  ciple  cannot  depend  on  the  fact  whether 
have  been  principally  of  two  kinds,  the  lease  is  made  to  begin  during  the 
some  being  cases  of  persons  not  having  continuance  of  the  partnership  or  at  its 
any  beneficial  interest  in  the  old  lease,  close.  Once  admit  the  general  princi- 
as  guardians  and  executors,  and  others  pie,  and  it  must  result  in  this,  tDhile 
being  cases  of  persons  having  only  par-  the  relation  lasts »  one  partner  cannot 
tial  and  limited  interests,  as  tenants  for  clandestinely  and  exclusively  profit  by 
life,  mortgagees  and  mortgagors,  and  in  the  trust  relation.  There  may,  per- 
cases  of  both  descriptions,  those  who  haps,  be  cases  where  the  act  is  openly 
have  procured  a  new  lease  in  such  situ-  done  by  the  trustee  and  acquiesced  in 
ations  have  been  uniformly  declared  by  the  beneficiary  that  would  admit  of  dif- 
trustees  for  the  persons  beneficially  in-  ferent  considerations.  It  is  notnowneces- 
terested  in  the  ancient  lease,  either  sary  to  decide  that  in  no  case  can  a  part- 
wholly  or  in  part,  according  to  the  par-  ner  take  a  lease  for  his  own  benefit.  What 
ticular    drcumstanoefl,  the    court  ever  is  now  to  be  decided  is,  irhether  he  can 
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selfy  the  plaintifFs,  and  Kent,  was  conclusiYe  of  a  partnership  exist- 
inp^  between  the  same  parties  in  the  colliery.  That  partnership  being 
established,  he  held^  as  a  necessary  consequence,  that  Bnrdon,  having 

do  80  behind  the  back  of  his  associate  ration  of  the  old  one.    On  Octol^er  nine- 

and  without  his  consent.    The  bad  con-  teenth,  thej  gave  notice  to  dissolve  the 

sequences  of  making  any  such  distinc-  partnership.    The  court  held  that  tiie 

tion  as  the  defendant  seeks  to  maintain  new  lease  belonged  to  the  partnerships 

in  tlxe  present  case  is  easily  shown  by  and  was  assets  of  the  firm.   Mndi  stresa 

a  reference  to  the  relation  of  a  guardian  was  laid  on  the  fact  that  the  transaction 

and  his  ward.     A  guardian,  we  may  was  a  clandestine  one,  and  the  court 

suppose,  holds  a  lease  in  his  official  thought  if  notice  bad  been  given  the 

character  which  is  to  expire  at  his  ward's  case  might   have  admitted    oz    differ* 

majority.    While  the  relation  of  guar-  ent  consideration.     The  case  is  not  in 

dian  and  ward  exists,  he  takes  a  lease  to  all  respects  parallel  in  its  facts  with  the 

himself  to  commence  at  the  termina>  case  at  bar,  for,  at  the  time  the  lease  waa 

tion  of  the  existing  lease.    Could  that  taken,  the  period  for  the  termination  of 

be  sustained  ?    Has  he  not  profited  by  the  partnership  had  not  been  fixed,  and 

the  trust  relation?    When  lie  takes  a  only  became  subsequently  ascertained 

lease  to  himself,  can  a  tenable  distinc-  by  notice.    In  the  case  of  Clegg  v.  £kl- 

tion  be  taken  between  one  commencing  mondson,  which  was  also  an  instance 

immediately,  and  one  beginning  at  a  of  a  partnership  to  be  dissolved  at  the 

future  day,  even  though  that  day  be  pleasure  of  the  parties,  the  effect  of  a 

postponed   until  the  trust  relation  ex-  notice  to  dissolve,  preceding  the  execu- 

pires?     The    sound  rule    is,  that  he  tion  of  the  renewal  lease,  came  before 

cannot  make  any  profit  to  himself  from  the  court.    In  that  case,  five  managing 

a  secret  transaction  initiated  while  the  partners   had  determined    to  dissolve 

relation  of  trustee  and  cestui  que  trtut  their  partnership,  and  had  oommuni-^ 

exists,  no  matter  when  it  springs  into  cated  their  intent  in  June,  1846,  and 

active  operation.    It  must  never  be  for-  their  determination  to  take  a  renewal 

gotten  that,  on  general   principles  of  to  themselves.     Tu  this  two  other  part- 

the  law  of  oohtracts,  his  rigM  to  the  ners  objected,  claiming  that  the  renewal 

lease,  as  between  him  and  his  landlord,  should  be  for  the  bendit  of  all.    Formal 

commences  as  soon  as  he  has  made  his  notice  of  dissolution  was  given  in  July, 

agreement  for  it.    This  is  an  immediate  to  take  effect  on  September  thirtieth, 

subject  of  salfi,  and  if  the  trustee  can  On  the  succeeding  eleventh  of  Decem- 

hold  it,  he  will  be  allowed  to  profit  by  ber,  a  new  lease  was  executed  for  twen- 

the  trust  relation  which,  as  has  been  ty-one  years  to  the  managing  partners,, 

shown,  he  cannot  do.    The  cestui  que  to  take  efifect  from  September  29, 1846. 

trutt  may  accordingly  say:   "All  the  The  defendants  endeavored  to  distin- 

value  of  this  lease  you  hold  in  trust  for  guish  this  case  from  that  of  Feather- 

me.     Qrant  that  it  is  not  yet  an  estate  stonhaugh  v.  Fen  wick,  on  the  ground 

but  only  a  right  —  make  it  over  to  me  of  the  openness   and  fairness  of   the 

in  the  condition  in  which  you  hold  it."  transaction.    The  court,  however,  held 

While  no  case  has  been  found  present-  that  the  mere  communication  of  an  in- 

ing  the  precise  facts  in  the  case  at  bar,  tent  on  the  part  of  the  managing  part- 

the  principles  which  should  govern  it  ners  to  apply  for  a  lease  for  their  own 

may  be  derived    from    the    result  in  benefit  was  not  sufficient  to  give  them 

Featherstonhaugh   v.  Fenwick,  supra ;  an  exclusive  right  to  it.     This  case,  on 

Clegg  V.  Edmondson  and  Clegg  v.  Fish-  the  point  of  time,  is  stronger  than  the 

wi<£,  supra.    In  the  first  of  these  cases,  case  at  bar,  for  the  new  lease  waa  taken 

the  partnership  was  for  an  indefinite  after    the  partnership  was    dissolved, 

period,  and  might  be  dissolved  at  the  though  some  stress  was  laid  upon  a 

pleasure  of  either  party,  on  notice.     It  point    which    does    not   appear    here, 

was  dissolved  November  22d,  1804,  the  that    the    act    was    that   of    manag- 

day  on  which  the  lease  expired .     Two  ing  partners.     On  principle,  in  many 

of  the  partners,  without  communication  cases,  it  is  of  but  little   consequence 

with  the  plaintiff,  had  applied  for  a  re-  whether  the  partnership  is  dissolved  or 

newal  of   the  lease,   and    obtained  it  not  before  the  renewal,  since,  if  the  for- 

before  giving  notice  of  the  dissolution  mer  partners  become  tenants  in  common 

of  the  partnership.    The  new  lease  was  the   result   is  the  name.     Clements  v, 

to  run  for  eigl^t  years  from  the  expi-  Hall,  2  De  Q.  &  J.  173 ;  Horne  v.  Fonda^ 
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taken  the  lease  of  the  one-fourth  part  for  the  purposes  of  the  col- 
lierjy  took  it  as  trustee  for  himself  and  his  copartners  in  that  col- 
liery, by  operation  of  law,  uncontrolled  in  any  manner  by  the 
statute. 

5  JohnB.  Ch.  388 ;  Baker  v.  Whitiog,  3  become  strictly  a  right,  so  that  even  a 
Samu.  475, 495.     The  case  of  Glegg  v.  strane^er  could  not  take  a  renewal  and 
Fish  wick  is  still  nearer  to  the  one  nn-  hold  It  for  his  own  benefit.     It  was  an 
der  consideration.     In  this  instance  the  extraordinary  claim,  having  no  founda- 
renewal  lease  was  obtained  dariufi;  the  lion  in  principle,  and  was  rejected.     In 
existence   of  the  partnership,  and  the  Van  Dyke  y.  Jackson,  1  E.  D.  Smith, 
lease  commenced  at  its  expiration.  This  419,  the  party  had  made  a  special  con- 
lease   was  declared  to  be  held  in  trust  tract  witli  his  partner  to  abandon  the 
for  the  firm.    Without  further  collation  place  where  the  business  was  carried  on. 
of  authorities  the  fair  deductions  from  The  case  turned  on  the^special  contract 
the  principles  on  which  they  rest  may  to  leave  the  business  in  the  hands  of 
be  summed  upas  follows:    1.  A  trus-  the  other  party.     Mussel  man's  Appeal, 
tee  holding  a  lease,  whether  corporate  62  Penn.  St.   81,  does    not   raise    the 
or  individual,  holds  the  renewal  as  a  question.     It  was  not  sought  there  to 
trustee,  and  as  he  held  the  original  lease,  charge  a  partner  with  the  value  of  a  re- 
2.  This  does  not  depend  upon  any  right  newal  lease  which  he  had  takeu  to  lilm- 
which  the  cestui  que  trust  has  to  the  re-  self  during  the  existence  of  the  partner- 
newal,  but    upon    the  theory  that  the  ship, but  rather  with  that  of  the  good- 
new  lease    is,   in    technical   terms,   a  will  as  it  existed  after  the  partnership 
''graft  "  upon  the  old  one  ;  and  that  the  was  dissolved.    lu  fact,  the  place  where 
trustee  "had  a  facility,"  by  means  of  the  business  was  carried  on  was  sold 
his  relation  to  the  estate,  for  obtaining  for  the  benefit  of  the  firm,  and  it  was 
the  renewal,  ^om  which  he   shall  not  held  in  substance,  that  the  good-will 
personally  profit.    8.  This  doctrine  ex-  had  been  realized  in  the  enhanced  value 
tends  to  commercial  partnerships,  and  of  the  property  sold .     It  is  said,  in  the 
one  of  several  partners  cannot,  while  a  present  case,  that  Read  was  not  author 
partnership  continues,  take  a  renewal  ized  by  the  articles  of   partnership,  to 
lease    clandestinely,    or   "  behind    the  contract  for  Mitchell  after  the  expira- 
backs  "  of  his  associates,  for  his  own  tion  of  the  firm  ;  and  that,  therefore, 
benefit.     It    is  not    material   that    the  Mitchell  cannot   take  advantage  from 
landlord   would  not  have  granted  the  the  renewal  lease.    The  answer  is,  that 
new  lease  to  the  other  partners,  or  to  he  made  the  contract  while  the  firm  was 
the  firm .     4.  It    is  of    no  consequence  in  existence,  and  Mitchell  may  adopt 
whether  the  partnership  is  for  a  definite  and    ratify    it.      The     objection    also 
or  an  indefinite  period.    The  disability  proves  too  much,  as  it  applies  to  all  the 
to  take   the  lease  for  individual  profit  cases  in  which  the  partner,  acting  clan- 
grows  out  of  the  partnership  relation,  destinely,  has  been  declared  a  trustee. 
While  that  lasts  the  renewal  cannot  be  In  Phillips  v.  Keeder,  18  N.J.  Eq.  95, 
taken    for    individual  purposes,    even  one  of    the  partners,  R,  prior  to  the 
though   the  lease  does  not  commence  partnership,  owned    the  lease,  exclu- 
until  after  the  expiration  of  the  partner-  sively,  of  certain  stone  quarries.    He  en- 
ship.    5.  It  cannot    necessarily  be    as-  tered  into  a  partnership  with  P  for  three 
sumed   that  the  renewal  can  be  taken  years,  and  so  much  longer  as  R  should 
by  an  individual  member  of  the  firm,  continue  lessee  of  the  quarries.     In  the 
even  after   dissolution.      The    former  lease  there  was  a  covenant  of  renewal  at 
partners   may  still  be  tenants  in  com-  the  option  of  R.    He  having  declined  to 
mon ;  or  there  may  be  other  reasons  renew,  it  was  held  that  the  partnership 
of  a  fiduciary  nature,  why  the  transac-  expired  ;  or,  in  other  words,  that  R  was 
tion  cannot  be  entered  into.     The  au-  under  no  obligation  to  renew,  and  thus 
thorities  cited  on  behalf  of  the  defend-  to  continue    the    partnership.      There 
ant  do*  not  disprove  these  conclusions,  could  be  no  pretense  in  this  case  that 
In  Lee  v.  Vernon,  supra,  there  was  no  the  doctrine  under  review  applied,  since 
trust.     The  question  arose   between  a  the   original   lease    did   not  itself  be- 
stianger  to  the  lease  and  the  claimant,  long  to  the  firm.    It   was  the  private 
The  point  made  by  the  plaintifi^  was,  property  of  one  of  the  partners,  which 
that  tne  '*  tenant  right*'  of  renewal  had  ne  was  under  no  obligation  to  preserve 
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GKxMl-wilL 

Sec.  117.  It  will  be  useful^  in  this  case,  to  make  a  few  remarks  on 
the  interest  of  partners  in  the  good-^ilL  The  term  ^^good-wilP' is 
used  in  two  distinct  senses.  It  is  applied  either  to  an  advantage  aris- 
ing from  the  fact  of  sole  ownership  simply,  without  reference  to  other 

for  the  firm's  benefit.  la  Achenson  v.  have  heard  it  asserted  that  if  an  under 
Fair,  8  Dr.  &  War.  512,  the  point  de-  tenant  obtains  a  lease  of  his  lands  from 
cided  was,  that  the  doctrine  was  not  to  the  head  landlord  without  consulting 
be  extended  to  additumal  lands  pur-  his  own  immediate  landlord,  that  lease 
chased  by  trustee ;  in  other  words,  the  is  a  trust  for  his  immediate  landlord, 
rule  was  fully  recognized,  but  nothing  because  that  person  had  a  tenant  right 
was  to  be  governed  by  it  except  that  of  renewal.  BiU  there  is  no  fiduciary 
which  could  be  fairly  regarded  as  a  character  impoeed  on  an  under  tenant, 
graft  on  the  former  lease.  In  Nesbitt  in  reference  to  his  landlord,  by  the  crea- 
V.  Tredennick,  1  Ball  ft  B.  29, 48,  a  mort-  tion  of  the  relation  of  landlord  and  ten- 
gagee,  not  in  possession,  obtained  a  re-  ant,  which  would  entitle  the  plalntiflT  to 
newal,  the  original  lease  having  been  the  relief  he  seeks,  on  the  ground  of  his 
forfeited,  both  in  law  and  equity,  for '  having  a  tenant  right  of  renewal.  A 
non-payment  of  rent.  Here  there  was  cestui  que  tru&t  is  entitled  to  the  benefit 
no  violation  of  trust.  The  rule  under  of  a  new  lease,  obtained  by  a  trustee  by 
discussion  was  fully  recognized,  but  its  means  of  a  tenant  right  of  renewal, 
application  to  the  existing  case  denied,  which  the  latter  became  entitled  to  as 
The  court  said  :  *'  In  all  the  cases  upon  trustee,  but  there  is  no  such  person  in 
this  subject,  either  the  party  by  being  the  present  case."  This  language  plainly 
In  possession  obtained  the  renewal,  or  shows  that  the  court  was  but  following 
it  was  done  behind  the  back,  or  by  in  the  wake  of  Lee  v.  Vernon,  and  hold- 
some  contrivance  in  fraud  of  those  who  ing  that  the  doctrine  of  tenant  right  of 
were  interested  in  the  old  lease;  and  renewal,  and  that  the  new  lease  is  a 
there  was  either  a  remnant  of  the  old  graft  on  the  old  stock,  are  not  to  be  ex- 
lease,  or  a  tenant  right  of  renewal  on  tended  to  strangers,  but  confined  to  per- 
which  a  new  lease  could  be  engrafted."  sons  acting  in  a  fiduciary  character.  The 
There  could  be  no  plainer  recognition  only  other  case  that  will  be  noticed  is  An- 
of  the  general  principle  maintained  by  derson  v.  Lemon,  8  N.  T.  286,  which  holds 
the  plaintiff  In  Maunsell  v.  O'Brien,  1  that  one  partner  may  in  good  faith  pur- 
Jones'  Exch.  184,  the  facts  were  that  chase  and  hold,  for  his  own  use,  the  re- 
there  was  an  under  tenant  who  took  a  ^offrnian  of  real  estate  occupied  by  the 
new  lease  from  the  original  landlord  copartnership,  under  a  lease  for  years, 
without  advising  his  own  immediate  with  the  qualification  that  if  he  secretly 
landlord.  The  court  held  that  there  makes  such  purchase  in  his  own  name 
was  no  fiduciary  relation  between  these  while  the  other  partner  with  hisconcur- 
parties.  The  principle  was  fully  ad-  rence  is  negotiating  with  the  owner  to 
mitted,  but  the  facts  did  not  raise  a  case  obtain  the  property  for  the  use  of  the 
for  its  application.  Joy,  C.  B.,  said:  firm,  the  purchaser  will  be  declared  a 
"  It  is  admitted  that  there  is  no  authority  trustee.  -This  decision  carefully  admits 
which  can  be  produced  where  such  a  the  general  doctrine,  but  considers  it 
lease  as  the  present  has  been  declared  not  applicable  to  the  case  where  one 
to  be  a  trust;  and  that  we  are  now  of  the  partners  purchases  in  good 
c»,We^  w^n  to  go  furtJier  than  any  deciS'  faith  the  landlord's  interest,  as  dis- 
ion  has  ever  gone  &6/br«,  and  to  make  an  tinguished  from  taking  a  new  lease, 
authority  for  future  decisions.  We  are  It  is  simply  a  case  of  an  exception  to  a 
called  upon  to  do  this  on  what  are  called  general  rule.  It  can  scarcely  be  consid- 
the  principles  of  a  court' of  equity  ;  ered  as  a  decision  in  favor  of  a  partner's 
namely,  that  where  a  person  is  clothed  right  to  purchase,  since  he  was  under 
with  a  fiduciary  character,  and  in  that  the  circumstances  a  trustee.  Should 
character  becomes  possessed  of  an  in-  the  question  be  distinctly  presented,  it 
terest  in  land,  held  under  a  determinable  will  deserve  consideration  whether  the 
lease,  any  acquisition  by  him  of  a  new  view  in  Anderson  v.  Lemon,  that  one 
interest  in  those  lands  is  a  continuation  partner  may  even  in  good  faith  buy  the 
of  the  old  lease,  and  a  '  graft '  upon  it.  reversion  for  himself,  is  correct.  There 
This,  however^  is  the  fijst  time  that  I  is  great  cogency  in  the  remarks  of  Sir 
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persons ;  or  as  an  advantage  arising  from  the  fact  of  sole  ownership 
to  the  exclusion  of  other  persons.  The  latter  species  of  good-will  is 
founded  on  special  contract,  and  is  a  commodity  upon  which  a  valua- 
tion may  be  fixed.  Therefore,  the  interest  of  an  outgoing  partner  in 
such  good- will  may  be  valued  and  assigned  with  the  rest  of  the  effects 


William  Grant,  that  the  partner  may  in  hotel  at  the  commencement  of  the  ac- 
this  waj  intercept  and  cat  off  the  chance  tion,  March,  1870,  was  etill  in  operation, 
of  future  renewals  and  consequently  The  furniture,  fixtures,  stock,  etc.,  were 
make  use  of  his  situation  to  prejudice  valuable,  and  the  business  carried  on 
the  interests  of  hi8.as80ciateB.  Randall  was  profitable.  The  case  has  in  it  every 
V.  Russell,  8  Meriv.  190,  197.  There  element  of  the  equity  which  has  been 
appears  to  be  no  direct  decision  allow-  already  considered.  The  partnership 
ing  the  partner  thus  to  purchase,  and  is  undisputed ;  the  leases  were  in  ex- 
the  right  to  do  so  is  treated  as  doubtful  istence  when  the  renewal  was  made. 
Iff  approved  text  writers.  1  Lead.  Cas.  The  act  of  renewal  was  clandestine,  or 
£q.,  3d  Am.  ed.,  43. 44.  marg.  paging,  occurred  '  behind  the  back '  of  the 
Tlie  application  of  the  principles  dis-  plaintiff.  It  took  place  while  the  part- 
cussed  in  this  opinion  to  the  case  at  bar  ttership  was  in  force.  The  right  to  re- 
is  obvious.  The  plaintiff  and  defend-  newal  was  immediate  and  vested  in 
ant  were  owners,  as  partners,  of  a  lease  Read  during  the  partnership's  contlnu- 
of  premises  in  the  city  of  New  York,  ance.  The  property  belonging  to  the 
on  which  a  hotel  business  was  carried  firm,  and  which  will  be  prejudiced  by 
on,  yielding  a  large  profit.  These  con-  the  prospect  of  disposing  of  it  at  a  sac> 
sisted  of  Nos.  1111,  1113,  1115  Broad-  rifice  at  the  close  of  the  existing  lease, 
way,  and  Nos.  1  and  8  West  Twenty-  is  large  and  valuable..  Common  justice 
fourth  street.  The  leases  of  the  Twen-  and  a  due  regard  to  rules  of  public  pol- 
ty-fourth  street  property  were  made  di-  icy  demand  that  the  renewal  lease , 
rectly  to  them,  November  17th,  1866..  should  be  declared  to  belong  to  the  firm, 
The  Broadway  property,  through  a  se-  and  that  the  defendant  should  be  re- 
ries  of  transsbctions  not  necessary  to  be  quired  to  account  to  the  plaintiff  for  his 
detailed,  became  vested,  according  to  portion  of  its  value.  The  clauses  in  the 
the  fair  construction  of  the  various  leases  to  Read  that  there  shall  be  no  as- 
agreements  respecting  it,  in  the  part-  signment  without  the  consent  of  the' 
nership.  The  leases  expired  on  the  landlord  do  not  stand  in  the  way  of  the 
same  day,  May  1st,  1871,  when  the  part-  plaintiffs  relief.  This  does  not  consist 
nership  terminated.  While  the  part-  in  an  assignment  in  the  ordinary  sense^ 
nersbip  continued,  both  parties  thought  of  that  term.  On  the  contrary,  the! 
it  necessary  to  provide  a  place  for  a  bar  ground  of  relief  is  that  the  defendant' 
room,  and  with  this  view  the  premises  acted  inequitably  when  he  entered  into 
No.  8  West  Twenty-fourth  street  were  the  contract ;  that  he  must  therefore  be 
connected  with  the  rear  of  the  premises  considered  as  a  trustee,  while  the  as- 
fronting  on  Broadway,  known  as  the  signment  to  the  firm  simply  follows  as 
*  Hoffman  House,'  and  the  first  story  an  incident  to  the  giving  complete  effect 
fitted  up  and  used  for  that  purpose.  A  to  the  trust  relation  declared  by  the 
considerable  expenditure  was  made  court  to  exist  between  the  parties, 
with  this  view,  and  large  profits  were  Featherstonhaueph  v.  Fen  wick,  supra." 
realized,  as  the  course  taken  was  judi-  See,  also,  upon  the  same  question,  Men- 
cious.  While  all  the  leases  owned  by  love  v.  Ball,  2  Vem.  84;  Rakestraw  v. 
the  firm  were  still  in  existence,  viz..  Brewer,  2  P.  Wms.  51 1 ;  1  Dow,  269;  1 
April  20th,  1869,  and  on  January  21st,  Bro.  Ch.  Cas.  198  ;  1  B.  <&  B.  46, 47 ;  2  id. 
1869,  the  owners  of  the  hotel  property  290,  298 ;  Home  v.  Fonda,  2  Johns.  Ch., 
made  leases  to  the  defendant,  to  com-  388,  407 ;  Baker  v.  Whiting,  3  Sumn. 
mence  from  May  1st.  1871,  and  to  con-  475. 495  ;  Dickinson  v.  Cod  wise,  1  Sandf. 
tinue  as  to  part  of  the  property  for  five  Ch.  214.  225 ;  Wood  v.  Perry,  1  Barb, 
years,  and  as  to  another  portion  for  ten  Ch.  115, 134 ;  Bennett  v.  Van  Syckel,  4 
years  f torn  that  date^  at  specified  rents.  Duer,  462 ;  Armour  v.  Alexander,  10 
The  leases  were  obtained  by  Read  with-  Paige,  572 ;  Greenlaw  v.  King,  5  Lond. 
out  notice  to  the  plaintiff,  and  he  now  Jur.  18,  1841 ;  Hudson  v.  Wallace,  1 
claims  that  they  are  his  exclusive  prop-  Rich.  £q.  2,  4,  7;  Clements  v.  Hall,  2  De 
erty.    They  are  of  great  value,  and  the  G.  &  J.  173;  Leach  v.  Leach,  18  Pick. 
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to  the  remaining  partner."  A  good-will  of  this  kind,  being  a  valuable 
addition  to  a  trade,  and  arising,  as  it  does,  in  contract,  must  foe  cre- 
ated by  some  appropriate  words.  It  cannot  be  implied  from  the  gen- 
eral words,  stock,  effects,  etc.  Therefore,  where  one  partner  had 
agreed  to  sell  to  his  copartner  '^his  inheritance  in  their  nursery  for 

68 ;  8  Meriv.  190, 347 ;  Raw  v.  CSiicheB-  28  Bear.  458 ;  but  where  the  good-will 
ter,  2  Arm.  715 ;  Anderaon  v.  Leman»  4  has  no  separate  value  apart  from  the 
Sandf .  552 ;  8  N.  Y.  236 ;  Moody  v.  Mat-  premises  where  the  bosineae  Is  carried 
thewB»  7  Ves.  185;  Cook  v.  CoUingridge,  od»  and  they  have  beoome  the  property 
Jacobs,  607,  610 ;  Brown  v.  De  Tastet,  of  the  surviving  partners,  a  legatee  of 
id.  284 ;  Alden  v.  Fouroacie,  8  Swanst.  the  mere  good-will  of  the  deceased  part- 
489;  Lafleur  v.  Naglee,  9  Cal.  662 ;  Lacy  ner  cannot  maintain  a  bill  against  the 
V.  Hall,  37  Penn.  St.  SiSO  ;  Pickering  v,  surviving  partners  to  obtain  the  bene* 
Vowles,  1  Bro.  Ch.  197 ;  Golegrave  v.  fits  of  his  legacy.  Robertson  v.  Qnld- 
Manby,  6  Madd.  72;  Luckin  v.  Rush-  dington,  28  6eav.  36;  nor  if  a  partner 
worth,  L.  R.,  2  Ch.  116;  Darroll  v.  Whit-  i^rees  to  leave  at  the  expiration  of  the 
chot,  2  id.  59.  The  right^of  the  party  in  partnership  can  he  claim  an  accounting 
whose  favor  the  trust  is  declared  to^  from  his  copartners  who  continue  the 
have  the  benefit  of  the  renewal,  does  not  business  at  Uie  same  place  for  the  good- 
depend  upon  the  fact  whether  by  custom,  will.  Van  Dhrke  v.  Jackson,  1  £.  D.  8. 
courtesy,  or  contract  there  was  a  right  (N^  Y.)  119.  If  it  is  of  no  value,  the 
of  a  renewal.  Holbridge  v.  Gillespie,  court  will  not  reffard  it  either  by  order- 
2  Johns.  Ch.  30;  Clegg  v.  Edmonston,  ing  its  sale  or  .tne  payment  of  a  oom- 
8  De  G.,  M.  &  G.  787 :  Luckin  v.  Rush-  pensation  for  it.  Davis  v.  Hodgson, 
worth,  2  Ch.  118;  Darrell  v.  Whitchot,  ante,  whether  it  belongs  to  the  survivor 
id.  59 ;  Husou  v.  Wallace,  1  Rich.  £q.  or  not.  Lord  Eldon  doubted  in  Craw- 
(S.  C.)  2-7 ;  Clements  v.  Hall,  2  De  G.  &  shay  v.  Collins,  15  Ves.  226,  but  it  is 
J.  173;  Clegg  v.  Fishwick,  1  McN.  &  G.  now  regarded  as  assets,  and  is  to  be  sold 
294 ;  Phyfe  v.  Wardell,  6  Paige  (N.  T.),  as  such  upon  the  winding  up  of  the  part- 
268 ;  Bennett  v.  Van  Syckel,  4  Duer  (N.  nership ;  Banks  v.  Gibson,  34  Beav.  568; 
T.),  462;  Leach  v.  Leach,  18  Pick.  (Mass.)  Johnson  v.  Hellsley,  34  id.  65 ;  and  is 
68.  taken  into  account  in  valuing  the  stock 
1  OifodwiU.'-Kennwiy  v.Lee,3  Mer.441.  in  trade;  Case  v.  Abeel,  1  Paige's  Ch.  (N. 
The  good-will  of  a  trade  established  in  Y.)  401 ;  and  a  surviving  partner,  or  one 
a  particular  place,  tneans  the  eum  carrying  on  the  business  after  dissoln- 
which  a  person  tootUd  be  vriUing  to  give  tion,  with  the  capital  of  the  other  part- 
for  the  enanee  of  being  (Me  to  keep  the  ner,  must  not  only  account  for  the  prof- 
trade  connected  with  Vie  place  where  it  its  made  upon  the  capital,  but  also  for 
Aa«  been  c/trried  on.  Churton  v.  Doug-  the  good  will.  Mellerish  v.  Keen,  27 
lass,  Johns.  (English)  174 ;  Austin  v.  Beav.  241 ;  Maodonald  v.  Richardson,  1 
Bays,  2  De  G.  4&  J.  626 ;  and  the  benefits  Giff.  Ch.  90.  In  Dayton  v.  Wilkins,  17 
and  advantages  tliat  have  been  acquired  How.  Pr.  (N.  Y.)  511,  the  plaintiff  and 
by  the  old  firm  in  carrying  on  its  busl*  defendant  were  formerly  partners  in  the 
ness,  whether  connected  with  tfu  premises  publication  of  Porter^a  Spirit  of  The 
or  with  the  name  of  the  firm,  but  not  the  Tim^es,  The  property  belonged  to  the 
ri^ht  to  use  the  firm  name.  Bond  v.  plaintiff.  Upon  dissolution  it  was  claimed 
Weborne,  6  W.  N.  248.  A  business  or  that  the  good-will  belonged  to  the  firm, 
profession  may  also  acquire  a  special  and  the  court  held  that  it  was  as  much 
value  from  particular  or  individual  skill,  partnership  property  as  the  furniture  or 
as  in  the  case  of  professional  men.  This  debts  due  the  firm,  and  must  be  sold  for 
is  treated  as  an  asset,  and  so  far  as  it  is  the  benefit  of  the  firm,  and  ordered  a 
salable  must  be  sold  if  any  partner  sale  by  the  receiver,  but  refused  to  en- 
requires  it.  Bradbury  v.  Dickens,  27  joiu  the  defendant  from  publishing  an- 
Beav.  53.  There  is  no  survivorship  of  other  paper  under  the  same  title.  One 
fiood-will  on  the  death  of  a  partner,  partner  may  sell  his  interest  in  the  good- 
Wedderbern  v.  Wedderbern,  22  Beav.  will  to  another  partner,  and  after  suck 
104 ;  Davies  v.  Hodgson,  25  id.  177 ;  sale  he  will  be  enjoined  from  carrying 
Smith  V.  Everett,  27  id.  446 ;  or  upon  on  the  same  business  upon  the  same 
dissolution,  but  it  must  be  treated  like  premises ;  Turner  v.  Major,  3  Giff.  449 ; 
any  other    asset,    Mellerish  v.  Keen,  or  from  carrying  on  the  same  identical 
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10^0002./'  and  the  other  partner  in  answer  to  the  proposal  wrote  as 
follows:  "  I  agree  to  give  you  10,000t,  as  you  mention,  for  your  moiety 
of  all  your  partnership  premises,  stock,  business,  and  concern," 
Lord  Eldon  held  that  the  purchaser  had  no  right,  according  to  his 
<x)ntract,  to  claim  any  good-will  in  the  trade,  in  addition  to  the  part- 
business  in  the  same  name  on  adjoining  under  any  obligation  to  carry  on  the  old 
promises ;  Cbarlow  ▼.  Douglass,  1  business,  so  as  to  preserve  its  good- will 
Johns.  Gh.  (N.  Y.)  188;  but  not  unless  until  the  final  winding  up  of  the  part- 
he  daims  to  be  carrying  it  on  as  successor  nership  affairs,  Lewis  v.  Langdon,  7 
to  the  firm.  White  v.  Jones,  1  Robt.(N.  Y.  Sim.  425  ;  and  yet,  unless  the  good- will 
Sup.  Ct.)  331.  If  the  firm  owns  a  lease,  is  preserved,  and  unless  a  person  pur- 
the  good-will  passes  upon  its  sale  to  the  chasing  it  can  be  secured  against  rival- 
person  purchasing ;  Dougherty  v.  Van  ry  on  the  part  of  the  old  partners,  it  is 
Nostrom,  1  Hoff.  Ch.  (X.  Y.)  701 ;  and  a  obvious  that  the  good-will  can  have 
«ale  by  a  receiver  carries  the  good-will  little,  if  any,  marketable  value.  See 
to  the  purchaser ;  Martin  v.  Van  Schaick,  Da  vies  v .  Etodgson,  25  Beav.  177,  where 
4  Paige's  Ch.  (N.  Y.)  480  ;  but  the  mere  the  good-will  was  treated  as  valueless 
«ale  of  the  good- will  of  a  busmess  does  •on  this  very  ground.  Whatever  value, 
carry  with  it  the  right  to  use  the  ven-  however,  it  hks  must  be  considered  as 
dor's  name  in  carrying  on  the  business,  belonging  to  the  firm,  unless  there  is 
Howe  V.  Searing,  10  Abb.  Pr.  (N.  Y.)  some  agreement  to  the  contrary ;  and  it 
264.  It  seems  that  there  is  no  good-  follows  from  this  that  if  a  firm  is  dis- 
will  applicable  to  any  business  of  trust  solved*  and  no  agreement  has  been  come 
And  confidence,  as  of  attorneys,  physi-  to  respecting  its  good-will,  such  good- 
cians,  or  that  class  of  business,  the  will  must  be  sold  for  the  benefit  of  all 
value  of  which  depends  on  the  delictus  the  partners.  Wedderbum  v.  Wedder- 
persona  of  the  partners.  Austin  v.  burn,  22  Beav.  104.  In  the  event  of  dis- 
Bags,  2  De  Gex  &  J.  636.  See  Cruess  v.  solution  by  death,  it  has  beeir  said  that 
Fessler,  39  Cal.  337.  The  good- will  ceases  the  good- will  survives.  But  this  is  not 
upon  the  termination  of  the  partnership  correct,  if  it  is  meant  that  the  value  of 
by  limitation.  Mussleman's  Appeal,  62  the  good-will,  as  such,  belongs  to  the 
Penn.  St.  83.  Mr.  Lindley  in  comment-  survivor.  It  undoubtedly  may  happen 
ing  upon  this  subject,  p.  710,  says  ;  that  the  survivor  may  obtain  the  benefit 
"The  term  'good- will'  can  hardly  be  of  the  good- will  without  paying  for  it; 
«aid  to  have  any  precise  signification .  for  he  is  at  liberty  (unless  restrained  by 
It  is  generally  used  to  denote  the  bene-  agreement)  to  carry  on  business  on  his 
fit  arising  from  connection  and  reputa-  own  account,  Farr  v.  Pearce,  3  Madd. 
tion,  and  its  value  is  what  can  be  got  74;  Davies  v.  Hodgson,  25  Beav.  177, 
for  being  able  to  keep  that  connection  and,  it  is  said,  in  the  name  of  the  late 
and  improve  it.  Upon  the  sale  of  an  firm.  See  Webster  v.  Webster,  3  Swanst. 
established  business  its  good -will  has  a  490 ;  and  Hammond  v.  Douglass,  5  Ves. 
marketable  value,  whether  the  business  539.  But,  see  coTUra,  Smith  v.  Everett, 
is  that  of  a  professional  man  or  any  5  Jur.  (N.  S.)  1332.  The  executor  of  the 
other  person.  Potter  v.  Commrs.,  11  deceased  partner  has  no  right  to  do  this, 
Ex.  147 ;  Cooper  v.  Hood,  26  Beav.  293;  Lewis  v.  Langdon,  7  Sim.  421.  Under 
but  it  is  plain  that  the  nature  of  these  circumstances,  if,  on  the.death  of 
the  good-will  of  anv  business  to  a  a  partner,  the  good- will  is  put  up  for 
purchaser  depends,  m  some  cases  sale,  it  will  produce  nothing  if  it  is 
entirely,  and  in  all  very  much,  on  the  known  that  the  surviving  partner  will 
absence  of  competition  on  the  part  of  exercise  his  rights.  He  will  therefore 
thoee  by  whom  the  business  has  been  require  all  the  benefit  of  the  good-will ; 
previously  carried  on.  When  a  part^  but  he  does  not  acquire  it  by  survivor- 
nership  is  dissolved,  the  question  arises  ship,  as  something  belonging  to  him  ex- 
what  is  to  be  done  with  the  good- will  ?  clusively,  and  with  which  the  execu- 
Now  it  has  been  seen  that  there  is  no  tors  of  the  deceased  partner  have  no 
•obligation  on  the  part  of  any  of  the  concern  ;  for  if  he  did,  he  might  sell 
partners  to  retire  from  business  merely  the  eood-will  for  his  own  benefit,  and 
because  the  partnership  has  been  dis-  this  he  cannot  do.  See  Smith  v.  Ever- 
flolved.  On  the  other  hand,  in  the  case  ett,  5  Jur.  (N.  S.)  1882 ;  Wedderbum  v. 
of  death,  the  surviving  partner  is  not  Wedderbum,  22  Beav.  104.    Hammond 
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nership  property  which  was  the  subject  of  it,  except  what  was  the 
necessary  effect  of  his  acquiring  the  sole  ownership  in  the  property; 
certainly  not  such  as  to  preclude  the  seller  from  carrying  on  the  same 
trade,  where  and  when,  and  with  whom  he  pleased.'  The  former  spe- 
cies of  good  will  is  clearly  not  founded  in  special  contract^  but  in  a 
combination  of  accidental  circumstances,  as  the  existence  and  celeb- 
rity of  the  house,  the  skill  and  affluence  of  the  trader,  or  the  preju- 
dices or  necessities  of  the  customer.  This,  therefore,  is  not  a  tangi- 
ble interest.  It  is  not  a  commodity  on  which  a  specific  value  can  be 
placed,  or  for  which  a  definite  allowance  can  be  made."    Therefore, 

V.  Douglas,  5  Ves.  539,  is  not  consistent  tire.  In  case  of  retirement  the  retiring' 
with  the  statement  in  the  text,  but  this  partner  was  to  be  paid  by  the  con  tin  a- 
case  has  been  mnch  doubted,  and  is  ing  i>artner8  the  fair  market  ralue  of 
against  all  principle.  When,  therefore,  his  interest  and  share  in  the  partnership 
it  is  said  that  on  the  death  of  one  part-  business,  and  in  the  good- will  thereof, 
ner  the  good-will  of  the  firm  surviTes  Two  days  before  the  expiration  of  the 
to  the  other,  what  is  meant  is,  that  the  seven  years  one  of  the  partners  retired, 
survivor  is  entitled  to  all  the  advantages  and  the  question  arose  whether,  in  as- 
incidental  to  his  former  connection  with  certaining  the  value  of  his  interest  in 
the  firm,  and  that  he  is  under  no  obll-  the  eood-will  of  the  business*  the  part- 
gation,  in  order  to  render  those  advant-  nership  business  was  to  be  considered 
ages  salable,  to  retire  from  business  as  continuing,  or  as  ending  at  the  expi- 
himself.  See  Farr  v.  Pearoe,  8  Madd.  ration  of  the  seven  years.  It  was  held 
74 ;  Davies  v.  Hodgson,  25  Beav.  177.  that  the  good- will  to  be  valued  was  the 
Again,  when  a  partner  retires  not  only  good-will  of  a  business  ending  with  the 
from  the  firm,  but  from  the  business  seven  years,  and  that  therefore  the  re- 
carried  on  by  it,  the  continuing  partners  tiring  partner's  interest  in  it  was  nomi- 
will  acquire  the  benefit  arising  out  of  nal  merely.  Good-will  is  generally 
the  good. will  for  nothing,  unless  it  has  valued  at  so  many  years'  purchase  on 
been  agreed  that  they  shall  pay  for  it ;  the  amount  of  profits." 
for  they  retain  possession  of  the  old 

place  of  business,  and  they  continue  to  Trade-mark.  —  A  partnership  trade- 
carry  on  that  business  under  the  old  mark  is  property  and  salable  as  such, 
name.  This,  in  fact,  secures  the  good-  Leather  Glotn  Co.  v.  Am.  Leather  Cloth 
will  to  them,  and  they  cannot  be  com-  Co.,  It  H.  L.  Cas.  523;  Hall  v.  Bar- 
pelled  to  pay  separately  for  it,  unless  rows,  83  L.  J.  Ch.  204 ;  and  where  one 
some  agreement  to  that  efiTect  has  been  partner  brings  a  trade-mark  into  the 
entered  into ;  and  an  agreement  that  business,  in  the  absence  of  any  special 
the  continuing  partners  shall  take  the  agreement,  it  thereby  becomes  partner- 
share  of  the  retiring  partner  in  the  ship  property.  Bury  v.  Bedford,  10  Jur. 
property  of  the  partnership  at  a  valua-  (N.  S.)  508. 

tion,  does  not  entitle  the  retiring  part-  *  Kennedy  v.  Lee,  8  Mer.  441 ;  and  see 

ner  to  have  the  good-will  taken  into  ac-  Farr  v.  Pearce,  8  Madd.  47. 

count.     See  Hall  v.  Hall,  20  Beav.  139  ;  « In  Crutwell  v.  Lye;  1   Rose,  123,  it 

Kennedy  v.  Lee,  3  Mer.  452.     When  an  was  held,  that  the  circumstance  of  the 

agreement  is  entered  into,  to  the  efiect  assignees  having  sold  the  good-will  and 

that  a  retiring  partner  shall  be  entitled  interest  of  the  bankrupt's  trade  of  a  car- 

to  be  paid  for  his  interest  in  the  fi;ood-  lier  did  not  preclude  tiim  from  setting 

will  of  the  firm,  it  is  material  to  deter-  up  the  trade  again,  provided  he  did  not 

mine  whether  the  firm  is  to  be  regarded  hold  himself  out  as  carrying  on  the  game 

as  of  definite  or  of  indefinite  duration,  trade  as  had  been  purchased.    The  same 

For  upon  this  will  depend  the  amount  doctrine  was  held  in  Charton  v.  Doug- 

to  be  paid  to  the  retiring  partner.    In  lass,  1  Johns.  Ch.  (K.  T.)  188.    In  that 

the  recent  case  of   Austen  v.  Boys,  24  case  it  was  held  that  in  order  to  war- 

Beav.  598,  affirmed  2  De  G.  &  J.  626,  a  rant  an  injunction,  the  business  must 

partnership  was  entered  into  for  seven  be  identie(d.     But  in  White  v.  Jones,  1 

years,  with  power  for  any  partner  to  re-  Bobt.  (N.  Y.  S.  C.)  331,  the  plaintiff  and 
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upon  the  death  of  one  partner^  it  is  not  Btock  of  which  the  executor 
of  A  deceased  partner  can  conipel  a  division,  unless  he  can  also  com- 
)iel  a  sale  of  the  whole  premises  and  stock,  as  in  the  case  of  a  partner- 
ship at  will.  Under  these  latter  circumstances,  however,  the  good- 
will would  aooompany  the  rest  of  the  stock,  and  might  create  some 
additional  speculative  value  in  the  mind  of  a  purchaser.*  Accord- 
ingly a  court  of  equity,  in  this  and  similar  cases,  would  so  treat  it 
that  its  value  should  be  felt  and  appreciated  by  all  parties  interested 
in  the  concern;  and,  therefore,  in  decreeing  a  sale  of  the  entire  pai't* 
nership,  would  order  the  sale  to  be  so  adjusted  as  to  give  full  effect  to 
the  value  of  the  good-will.  This  will  be  shown  more  minutely  in  a 
future  chapter.  The  remarks  which  have  just  been  made  ai*e  solely 
applicable  to  the  good'Will  of  a  mercantile  business.  In  a  business 
of  a  professional  nature,  as  that  of  an  attorney  or  apothecary,  the 
good'will  attaches  to  the  person,  rather  than  to  any  other  subject. 
Such  part  of  it  as  is  not  personal  is  so  small,  that  equity  will  not 
regard  it  as  matter  of  sale,  even  where  the  partnership  is  without  arti- 
cles. It  seems  clear,  therefore,  that,  upon  the  death  of  one  partner, 
the  good-will  in  these  cases  will  survive  to  the  survivor.  Sir  John 
Leach  was  of  this  opinion  in  the  case  of  Farr  v.  Pearce."  There  it 
was  unnecessary  to  determine  the  general  question,  whether  the  good 
will  of  a  professional  partnership,  without  articles,  survives.  But 
his  Honor  said  that  if  the  general  question  had  arisen,  he  thought  it 
would  have  been  difficult  to  maintain  that,  where  a  partnership  is 
formed  between  professional  persons,  as  surgeons,  and  one  dies,  the 
other  is  obliged  to  give  up  his  business,  and  sell  the  connection  for  the 
joint  benefit  of  himself  and  the  estate  of  his  deceased  partner.  That 
when  such  partnerships  determine,  unless  there  be  stipulations  to  the 
contrary,  each  must  be  at  liberty  to  continue  his  own  exertions;  and 
where  the  determination  is  by  the  death  ol  one,  the  right  of  the  sur- 
vivor cannot  be  affected.  "Such  partnerships,"  he  said,  "were  very 
different  from  commercial  partnerships."    Upon  the  same  principles, 

defendant  were  formerly  partners.    The  on  the  buHneu  cu  the  jnc€ce$8or  of  the 

plaintiff  purchased   the  defendant's  in-  firm. 

terest  in   the  bosiness,  inclnding  the  '  In  Hammond  v.  Douglass,  6  Ves.  ^^, 

good-will    of  the  entire  business.     He  Lord  Loughborough  is  reported  to  have 

established  himself  in  a  similar  bust-  said  that,  upon  a  partnership  without  arti- 

ness  in  the  vicinity,  and  upon  a  bill  to  cles*  the  good- will  survives,  and  a  sale 

enjoin   liim   from  so  doing,   the  court  of  it  cannot  be  compelled  by  the  repre- 

held  that  the  sale  did  not  divest  him  of  sentative  of  a  deceased  partner.      But 

either  hia  legal  or  equitable  right  to  this  dictum  is  contrary  to  general  princi- 

carry  on  a  similar  business  in  <^vie»/2i^.V  pies.     See  15  Ves.  224. 

provided  he  did  not  claim  to  be  earring  '  3  Madd.  78. 

81 
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Sir  John  Leach  held,  in  a  recent  case,  that  the  good  will  in  a  baainess 
of  a  personal  nature  is  not  assets  in  the  hands  of  an  administrator. 
A,  a  country  attorney,  having  died  intestate,  B,  a  London  attorney, 
and  a  friend  of  the  family,  with  the  consent  of  A's  widow,  took  out 
letters  of  administration  to  A's  estate.  It  was  then  agreed  between 
B  and  the  widow,  that  B  should  carry  on  A's  business  of  attorney, 
until  A's  son  should  come  of  age,  at  which  period  the  latter  was  to 
take  it  upon  himself.  B  accordingly  conducted  the  business  for  the 
time  agreed  upon  at  his  own  expense,  paying  the  widow  half  the  prof- 
its. Upon  A's  son  coming  of  age,  B  left  the  concern.  A's  son  after- 
ward becoming  insolvent,  one  of  his  creditors  filed  a  bill  against  B 
for  an  account  of  the  profits  of  the  concern  during  the  time  it  was  in 
his  hands,  insisting  that  a  sum  of  money  was  due  from  B  to  A's 
estate,  in  respect  of  the  good  will  of  A's  business,  and  charging  mal- 
administration on  the  part  of  B.  But  Sir  J.  Leach,  M.  R,  dismissed 
the  bill,  on  the  ground  that  the  good-will  of  a  trade  of  a  personal 
nature,  as  that  of  attorney,  was  not  a  subject  of  administration.^ 

Bffeot  of  death  upon  interest  of  deoeased  partner  in  stook. 

Sec.  118.  We  have  seen  that,  upon  the  death  of  one  of  several 
partners,  his  share  devolves  on  his  personal  representatives  as  tenants 
in  common  with  the  surviving  partners.  So,  in  other  cases,  where 
the  partnership  becomes  dissolved  by  the  extermination  of  any  one  of 
the  partners,  his  assignees  or  representatives  will  become  tenants  in  com- 
mon with  the  remaining  partners,  liable  however  to  all  the  equities  of 
the  partner  in  whose  place  they  stand.  When,  therefore,  under  an 
execution  against  one  partner,  the  sheriff  seizes  and  sells  that  part- 
ner's undivided  moiety  of  the  partnership  goods,  the  vendee  will  be 
tenant  in  common  with  the  solvent  partner,  but  will,  in  equity, 
receive  no  fruit  from  the  execution,  except  what  shall  be  found  due 
to  him  on  the  balance  of  the  partnership  accounts."  In  the  same 
manner,  if  one  partner  buy  goods  for  the  partnership,  and  become  a 
bankrupt,  and  his  vendor  stop  the  goods  in  tratmiUy  the  vendor 
becomes  tenamt  in  common  of  the  goods  with  the  solvent  partner, 
subject  to  the  partnership  accounts.*  So,  also,  where  one  partner 
becomes  bankrupt,  his  assignees  are  tenants  in  common  with  the  solv- 
ent partner,  of  an  undivided  moiety  of  the  partnership  effects,  sub- 

1  Spicer  ▼.  James,  RoUs,  M.  T.  1890.        Chapman  v.  Koops,  3  B.  &  P.  280 ;  West 
•  Heydoo  v.   Heydon,  1    Salk.   892 ;    v.  Skip,  1  Yea.  242. 

s  Salomoius  v.  Niasen,  9  T.  R  674. 


Pabtstebs'  Intebest  IK  THE  Stook.  243 

a 

ject  to  the  partnership  accounts;  and  they  can  retain  nothing  hut 
what  shall  he  found  due  on  the  halance  of  those  accounts.* 

The  interest  of  each  partner  is  his  share  of  the  partnership  assets 
after  all  the  obligations  of  the  firm  are  discharged.'  Therefore  an 
executor,  heir  or  private  creditor  of  one  partner  can  claim  nothing 
except  such  partner's  share  in  the  surplus  remaining  after  all  the  firm 
liabilities  are  paid."  And  if  an  executor  appropriates  any  part  of  the 
partnership  assets,  he  may  be  compelled  to  restore  them  or  their  value 
to  the  survivors.  Thus,  in  Kelley  v.  Oreenleaf,  3  Story  (U.  S.  C.  C), 
a  bill  was  brought  by  one  partner  against  the  representatives  of  his 
deceased  partner,  who,  without  his  knowledge  and  consent,  had 
appropriated  certain  partnership  funds  to  the  purchase  of  real  estate, 
upon  which  there  was  a  certain  mortgage.  Held  that  a  decree 
should  be  rendered  in  favor  of  the  plaintiff,  to  dispose  of  the  real 
estate  under  a  master's  sale,  and  apply  the  proceeds,  first  to  the  dis- 
charge of  the  mortgage,  and  the  residue  to  the  discharge  of  the  debt 
due  from  the  deceased  partner  to  the  partnership. 

» Went  V.  Skip,  mpra.  »  U.  S.  v.  Williams,  4  McL.  (U.S.C.  C.) 

•HarrlBon  v.  8terry,5  Cr.  (U.  8.)  289;  286;  Gilmore  v.  N.  A.  Land  Co.,  Pet. 

U.  S.  V.  Hack.  8  Pel.  (U.  S.)  271 ;  Lyn-  (U.  S.  C.  C.)  460. 

don  ▼.  Oorham^  1  Gall.  (U.  8.)  867. 
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CHAPTER  VI. 

partners'  interest  in  the  stock. — {Continued,) 

Sbc.  119.  Of  the  difltrlbution  of  inteieBt. 

8bc.  120.  Rale  in  Peacock  v.  Peacock. 

8bc.  121.  When  one  furnishes  capital  and  another  services. 

Src.  122.  Broker  participating  in  profits. 

Sec.  123.  Summary. 

Sec.  124.  Intention  of  parties  controls. 

Sbc.  125.  Power  of  partners  over  stock. 

Sec.  126.  Effect  of  seixare  in  foreign  country. 

Sec.  127.  Rights  of  assignee  of  partner. 

Of  the  dlstxibation  of  intisrest 

Sec.  119.  When  the  reepecfcive  shares  of  the  partners  in  the  stock 
and  capital  are  to  be  ascertained,  a  necessity  nsually  arising  on  a  dis^ 
solution,  it  will  be  essential  in  the  first  place,  to  know  in  what  man-> 
ner  the  respectiye  interests  of  the  partners  are  distributed,  either  by 
virtue  of  their  own  agreement,  or  by  operation  of  law.  This  will 
not  be  difficult  where  one  partner  has  brought  to  the  joint  concern 
real  property,  the  other,  personal  property;  or  where  both  have  pro- 
vided stock  of  the  same  nature  in  certain  shares;  or  where  one  has 
provided  stock  in  specisy  the  other,  capital.  And  in  all  these  cases 
where  it  does  not  appear  what  is  the  precise  amount  of  the  respective 
shares  of  the  partners,  the  presumption  is  that  they  are  entitled 
equally.'  But  suppose  one  partner  to  have  contributed  labor  only, 
sharing  the  profits,  would  he,  in  default  of  partnership  articles,  be 
adjudged  a  partner  in  the  original  capital  ?  In  all  doubtful  cases  this 
question  must  be  answered  by  a  jury,  and  their  verdict  must  depend 
upon  whether  they  think  with  the  civilians,  operam  pro  pecunid  vaiere. 

Rule  in  Peacock  ▼.  Peaoock. 

Sec.  120.  In  Peacock  v.  Peacock,'  which  was  an  issue  out  of  chan- 
cery, a  son  was  admitted  into  partnership  with  his  father,  contribut- 

1  Farrar  v.  Beswick,  1  M.  &  Rob.  527.  not  admitted  in  Scotland.  Thompson  v. 
It  appears  that  such  a  presumption  is    Williamson,  7  Bli^h  (N.  S.),  432. 

«2  Camp.  45;  16  Ves.  50. 
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ing  his  labor  but  no  capital;  and  the  jury  held  that  he  was  entitled 
to  a  share  of  the  profits  only,  and  of  these  only  to  a  fourth  part,  cal- 
culating them  from  the  period  at  which  the  partnership  commenced. 
It  did  not  appear,  in  this  case,  chat  the  father  was  otherwise  than  a 
working  partner.    The  verdict,  therefore,  seems  fair,  supposing  the 
profits  to  be  made  up  of  the  interest  of  capital  and  the  value  of  labor, 
and  then  estimating  the  value  of  the  son's  labor  at  half  that  of  the 
father's,  and  equal  to  the  interest  of  the  father's  capital;  or  suppos- 
ing it  to  be  equal  to  one-third  of  the  value  of  the  father's  labor  and 
the  interest  of  his  capital  put  together.     Lord  Eldon,  however,  disap- 
proved of  this  verdict.     He  says:  ^^  It  appeared  to  me,  that  as  no  dis- 
tinct share  was  ascertained  by  force  of  any  express  contract  between 
the  partners,  they  must  of  necessity  be  equal  partners,  if  partners  in 
any  thing.    In  that  view,  the  result  of  the  issue  that  was  directed 
appears  to  be  extraordinary.    The  proposition  being  that  the  son  was 
interested  in  some  share,  not  exceeding  a  moiety,  the  jury  in  some 
way,  upon  the  footing  of  quantum  meruit,  held  him   entitled  to  a 
quarter.     I  have  no  conception  how  that  principle  can  be  applied  to  a 
partnership."*     In  this  case  nothing,  from  the  nature  of  the  circum- 
stances, was  said  about  the  capital;  and  of  course  where  persons  are 
admitted  into  a  firm  as  partners,  bringing  in  nothing  but  their  skill 
and  labor,  stipulations  are  usually  made  so  as  to  prevent  any  question 
arising  as  to  their  participation  of  the  capital.     Such  a  question,  how- 
ever, might  reasonably  be  agitated,  where  a  partnership  has  been  car- 
ried on  without  articles  for  many  years;  and  such  a  case  does  not 
unfi-equently  occur.     Puflendorf  observes  that  "It  sometimes  hap- 
pens in  partnership  concerns  that  labor  and  money  are  so  interwoven 
together  as  to  give  to  him  who  contributed  only  his  labor,  a  share  in 
the  principal;  the  labor  of  the  one  and  the  money  of  the  other  being, 
in  a  manner,  united  into  one  mass.    As  when  one  lays  out  his  money 
apon  unwrought  commodities,  and  another  spends  his  labor  in  work- 
ing them  up  and  managing  them.     Thus,  if  I  give  a  weaver  £100  to 
buy  wool,  and  he  makes  cloth  of  it,  computing  his  labor  at  £100,  it 
is  manifest  that  here  both  of  us  have  an  equal  interest  in  the  cloth, 
and  when  it  is  sold  the  money  must  be  equally  divided;  nor  in  fair- 
ness could  I  deduct  the  £100  contributed  at  first,  and  then  divide  the 
remainder  with  him.* 

I  Bat  Bee  Faley's  Moral  PhiloBophj,  'Paffendorf,  lib.  5,  c.  8.  And  see 
book  8,  part  1,  cUap.  18;  and  see  7  Pothier,  Contr.  de  Soc.^  c.  1,  a.  4  ;  In 
Bligh  (N.  S.),4a2a  Mq.  Snyder  v.  Lamsford,  9  W.  Va.  223,  by 
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When  one  iuzniflhes  capital  and  another  services. 

Sec.  121.  But  tl^e  question  whether  a  person  contributing  labor  only, 
but  sharing  in  the  profits^  has  likewise  an  interest  in  the  capital,  most 
usually  occurs  in  relation  to  particular  adventures.  !N^ow,  although  it 
may  not  unfrequently  be  otherwise  in  general  partnerships,  yet  in 
adventures,  conducted  as  they  generally  are,  upon  a  large  scale,  the 
labor  on  the  one  hand  can  seldom  be  commensurate  with  the  risk  of 
capital  on  the  other.  Therefore,  if  a  person  agree  to  be  interested 
in  the  profit  and  loss  of  an  adventure,  this  agreement  alone  will  not 
constitute  him  a  partner  in  the  goods  which  are  the  subject-matter  of 
the  adventure.* 

articles  of  partnership  it  was  agreed  lading  (wliicli  were  sent  to  them  b^ 
that  one  of  the  partners  should  famish  Grant),  accepted  and  duly  paid  for  hiin 
all  tlie  capital^  and  tlie  other  was  to  sixteen  bills  of  exchange  to  the  amount 
have  no  interest  in  the  capital  stock,  of  £90,000.     In  March ,  1810,  Grant  be- 
but  was  to  put  his  services  against  thcT  came  bankrupt.     The  Latona,  although 
capital  ana  share  equally  the   profits  her  cargo  was  put  on  board  in  October, 
and  losses.    It  was  held  that  the  goods,  1809,  was  obliged  to  pass  the  winter  at 
stock,  materials  and  tools  of  the  car-  St.    Petersburgh,  during  which   time 
riage  factory,  manufactured  by  the  firm  Erehmer,  Lang  &   Co.,    without    the 
or  purchased  by  it,  in  its  busmess,  be-  knowledge  either  of  Grant  or  the  de- 
came  the  property  of  both  partners,  and  fendants,  took  from  on  l)oard  her,  and 
that  a  sale  of  real  estate  belonging  to  disposed  of  in  Kussia,  certain  of  the 
the  partnership,  by  the    partner   fur-  goods  comprised  in  the  before-mentioned 
*    nishing   capital,  was  null  and  void  as  bills  of    lading.      But  they  afterward 
against  the  creditor  of  the  firm.  put  on  board  certain  other  goods,  for 
*  In  Meyer  y.  Sharp,  5  Taunt.  74,  the  which  the  bankrupt  obtained  from  them 
plaintiffs,  assignees  of  Grant,  a  bank-  bills  of   lading,  dated    Aurrnst,    1810, 
rupt,  brought  an  action  of  trover  against  (being  after  the  bankruptcy),  which  he 
the  defendants,  Sharpe  &  Co.,  under  the  inclosed  unindorsed  in  a  letter  to  the 
following  circumstances:  Grant  was  a  defendants.     The    Latona   arrived   in 
merchant  in  London,  trading  extensively  London  in  November  following,  when 
to  and   from   Russia.    The  defendants  the  whole  of  her  cargo,  consisting  of 
were  brokers  in  London,  employed  by  such  part  of  the  goods  mentioned  in 
him  to  sell  his  goods  imported,  and  the  original  bills  of  lading  as  were  not 
were    in  the  habit  of   accommodating  taken  from  on    board   the  e^ip  at  St. 
him  with  their  acceptances,  upon  hav-  Petersburgh,  and  the  goods  mentioned 
ing  such  goods,  or  the  bills  of  lading  in  the  bills  of  lading  of  August,  1810, 
for  them  put  into  their  hands.    In  18QK9  were  taken  possession  of  by  the  defend- 
the  bankrupt  sent  out  the  Latona  to  St.  ants,  who  afterward  sold  the  same,  and 
Petersburgh   with   a  cargo,  which  he  applied  the  proceeds  in  reduction  of  the 
had  purchased  and  paid  for,  consigned  balance  due  to  them  from  the  bankrupt, 
to  Krehmer,  Lang  &  Co.  of  that  place.  Grant,  in  his  examination  at  the  trial, 
who  were  to  return  the  proceeds  to  him  stated  that  the  goods  in  dispute  were 
in  Russian  produce.     Krehmer,  Lang  his  property;  but  he  f urtlier  stated  in 
&  Co.  were  interested  in  one-third  of  the  explanation,  that  Krehmer,  Lang  &  Co. 
profitand  loss  of  the  outward  adventure,  were  interested  in  the  adventures  out- 
and  in  one-half  of   the  profit  and  loss  of  ward  and  homeward  in  the  pro|>ortions 
the  homeward    adventure.      They,  in  before  mentioned.    The  case  being  re- 
October,   1809,   purchased  goods   with  served  for  the  opinion  of  the  Court  of 
such  proceeds  and    shipped    them  on  Common  Pleas, it  was  contended  for  the 
board  the  Latona  under  bills  of  lading  plaintiffs  that  they  were  entitled  to  re- 
of  that    date,  which  were  received    by  cover  at  least  the  substituted  part  of 
the  bankrupt  unindorsed  in  February,  the  cargo,  and  that  the  right  to  recover 
1810.    In  the  same  montli  the  defend-  wentto  the  entirety,  and  not  to  a  moiety 
ants,  on  the  security  of  these  bills  of  only,  of  the  goods ;  for,  that  Krehmer 
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Broker  participating  in  profits. 

Sec.  122.  Upon  the  principles  on  which  the  case  of  Meyer  v.  Sharpe 

was  decided,  it  has  been  held  that,  if  a  broker  agree  to  participate  in 
the  profits  of  the  goods  which  he  is  employed  to  sell,  snch  agreement 
will  not  make  him  a  partner  with  his  principal  in  the  goods  them- 
selves,  whatever  it  may  do  in  the  profits.  In  such  case,  it  should 
seem,  that  his  being  a  broker  will  be  strong  evidence  against  his  part- 
nership in  the  goods.' 

and  Lang  were  never  partners  and  joint  would  have  fallen  entirely  apon  Grant, 
owners  of   this  cargo,  but  only  part-  **  Lorsque   deux  personnea  contractent 
uers    in    the    profits.      On    the    other  sntre  eUe»  une  socUU  pour  wndre  en 
hand,     it     was     contended     for     the  eommun  certainen  ehoses  qui  appartieti- 
defendants,  that,  if    Grant     had     not  nent  d  chacune  d*eUsa  et  en  partager  le 
transferred  the  entire  right  in  the  goods  priXfil  faut  Hen.  examiner  qu*  eUe  a  He 
to  the  defendants,  yet,  at  all  events,  Uur  irUenUon.    8i  die  a  lU  de  mettre 
they  had  a  right  to  retain  the  share  of  en  soeieti  les  choses  memes,  la  soci^te 
Erehmer  and  Lang,  who  were  partners  s«»ra  des  choses;  et  n  Vune  des  choeee 
with  Grant  in  the  cargo.    Moreover,  ac-  vUrU  d  perir  avant  la  wnie  que  lea  par- 
cording  to  the  doctrine  of  Fox  v.  Han-  ties  si  proposoient  cf  en  fairer  la  perte  en 
bury,  Cowp.  445,  Krehmer  and  Lang  sera  commune,    Mais  n  eUe  a  U^  de  met- 
had,  after  and  notwthstanding  the  bank  ire  en  soeiUt  non  les  choses  memes,  mais 
rnpt^y  of  Grant,  a  right  to  consign  the  le  prix  de  la  vente  qui  en  seroit  faite  le 
whole  investment  to    the  defendants,  perte  tombera  en  entier  sur  eelui  des  as- 
which  they  had  done  by  their  bills  of  socles  d  qui  la  chose  appartenoit.  Vothxer, 
lading;    and    the    plaintiff    could  not  D'ait^  du  Contrat  de  SocietP^,  ch&p^ii,  bA, 
maintain  trover  for  any  part  of  the  car-  See  Boynton  v.  Page,  13  Wend.  (N.  Y.) 
go.     The  court  decided  that,  by  virtue  425 ;  Bonis  v.  Lauvreer,  8  La.  An.  4 ; 
of  the  bills  of  lading,  the  defendants  Cameron  v.  Watson,  10  Rich.  Eq.  (S.  G.) 
had  a  right  to  retain  the  goods  original-  10*3;  Yoke  v.  Bamett,  W.  &  S.  (Penn.) 
ly  shipped  in  part  indemnity  against  86;  Horan  v.  Hull,  1  B.  Mon.  (Ky.)  159. 
their  acceptances  of  Grant's  bills  ;  but  '  In  Smith  ▼.  Watson,  2  B.  i  C.  401  ; 
that  the  plaintiffs  had  a  right  to  recover  3  D.  &  R.  751,  an  action  for  money  lent, 
the  value  of  the  substituted  goods  for  etc.,  was  brought  by  the  assignees  of 
that  Grant  had  sworn  that  these  goods  one  Sampson,  a  bankrupt,  who  carried 
were  wholly  his  property;  and  although  on  business  under  the  firm  name  of 
he  had   said  that  itrehmer  and  Lang  George  Holden  &  Co. ,  against  the  bank- 
were  interested  in  the  adventure,  there  ers  with  whom  the  bankrupt  kept  cash, 
was  a  plain  and  clear  distinction   be-  The  bankrupt,  in   1823,  paid  into  the 
tween  the  being  partners  in  the  goods,  hands  of  the  defendants  a  bill  of  ex- 
and  being  interested  in  the  adventure,  change  drawn  by  him  in  the  name  of  G. 
Erehmer    and  Lang,  by  the  direction  Holden  &  Co.,  upon  one  Le  Cointe.  for 
and    order    of    Grant,  assigned    these  1,689/.    This   bill  was  afterward  duly 
goods  to  the  Sharpes,  which  would  give  accepted  and  presented,  and  the  ainount 
them  the  legal  property,  if  Krehmer  and  received  by  tne  defendants  ;  and  it  ap- 
Lang  were  the  owners  of  these  goods ;  peared  that  there  was  due  to  the  bank- 
but,  if  they  were  the  goods  of  Grant,  rupt,  provided  the  whole  proceeds  of 
Krehmer  and  Lang  could  not  assign  the  bill  belonged  to  him.  a  balance  of 
them  at  all  without  the  orderof  Grant,  493/.  2s.  9d.      That  sum  the  defendanta 
and  Grant  had  become  incapable  to  give  afterward  paid  under  an  indemnity,  to 
the  order,  for  he  ceased  to  have  property  one  George  Gill,  who  claimed  to  be  a 
in  them  ;   all  belonged  to  his  assignees,  partner  with  the  bankrupt  in  the  proceeds 
The  plainti^  were  therefore  entitled  to  of  the  bill.     The  defense  was  that  Gill 
recover  the  substituted  goods  only.  .   It  was  a  partner  with  Sampson  in  consid- 
is  clear  that  Krehmer  and  Lang  were  erable  speculations  in  whalebone  ;  that 
not   partners  with  Grant  in  the  goods,  the  bill  was  drawn  upon  Le  Cointe,  upon 
either   by  agreement  or  by  any  act  of  account  of  a  parcel  of  whalebone  pur- 
the  parties.      Supposing,  therefore,  the  chased  b;|^  him,  and  which  was  the  joint 
goods  had  been  lost  at  sea,  the  loss  property  of  Gill  and  the  bankrupt ;  and 
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Summary. 

Sec.  123.  It  is  to  be  observed,  that,  in  Smith  v.  Watson,  ante,  there 
was  no  evidence  that  Gill  was  to  be  liable  for  any  loss  in  the  transaction. 
But  it  seems  clear,  on  the  authority  of  Meyer  v.  Sharpe,  that  such  a 
stipalation  would  have  made  no  difference;  and,  in  the  case  just 
cited,  Hoh'oyd,  J.,  says  —  '^Assuming  it  to  have  been  agreed  between 
Sampson  and  Gill  that  the  latter  should  make  purchases  of  whale- 
bone, and  in  lieu  of  brokerage  should  have  one*third  of  the  profits 
arising  out  of  the  sales,  and  that  he  should  even  bear  a  proportion  of 
the  losses,  I  am  of  opinion  that  such  an  agreement  did  not  vest  in 
him  any  interest  in  the  whalebone  purchased  with  the  money  of 
Sampson." 

Intention  of  parties  controls. 

Sec.  124.  But,  though  one  person  supply  goods  for  an  adventure, 
and  another  only  his  time,  trouble,  and  credit,  yet,  if  there  be  words 

that  the  defendants  were  therefore  jus-  of  Sampson  and  Gill,  the  property  in  it 
tified  in  paying  to  QUI  the  Imlance  due  would  nave  been  joint,  and  the  defend- 
npon  that  bill.  In  support  of  this  case  ants  would  have  been  justified  in  mak- 
it  was  proved  that  there  had  been  a  ing  this  payment  to  Gill  ;  but  there  is 
verbal  agreement  between  Sampson  and  no  evidence  to  show  that  the  whalebone 
Qill,  that  the  former  should  buy  whale-  was  purchased  in  the  name  of  Gill,  or 
bone,  through  Gill,  as  his  broker  and,  that  he  ever  had  any  property  in  it.  It 
that,  as  a  remuneration  for  his  trouble,  is  said,  that  the  jury  ought,  upon  the 
Gill  should  receive  one-fourth  of  the  evidence,  to  have  found  that  Gill  was  a 
profits  arising  from  the  sale,  and  bear  partner  in  this  property ;  I  think,  how- 
one-eighth  proportion  of  the  losses,  ever,  that  the  inference  is  the  other 
Under  this  agreement  various  parcels  of  way.  All  the  witnesses  speak  of  Gill 
whalebone  were  bouirht  and  sold,  which  as  a  broker,  who  was  to  l>e  paid  for  his 
yielded  a  considerable  profit ;  but  all  trouble  in  a  particular  way,  viz.,  by  a 
the  transactions  under  it  were  concluded  share  of  the  profits.  Now,  a  right  to 
in  1B22.  Sampson  then  entered  into  share  in  the  profits  of  a  particular  ad- 
other  speculations  in  1823,  and  contin-  venture  may  have  the  effect  of  render- 
ued  to  employ  Gill  as  a  broker;  and,  ing  a  person  liable  to  third  persons  as  a 
upon  these  latter  transactions,  it  was  partner,  in  respect  of  transactions  aris- 
agreed  that  Gill  should  receive  one*  ing  out  of  the  particular  adventure  in 
third  of  the  profits.  It  did  not  appear  the  profits  of  which  he  is  to  participate ; 
whether  he  was  to  bear  any  proportion  but  it  does  not  give  him  any  interest  in 
of  the  losses  on  these  latter  trans-  the  property  itself,  which  was  the  sub- 
actions.  All  tlie  witnesses  stated  ject-matter  of  the  adventure.  Gill's 
that  Sampson  employed  Gill  to  purchase  right  to  claim  property  in  the  whale- 
and  sell  whalebone,  as  a  broker,  and  bone  must  arise  out  of  the  terms  of  the 
that  he  never  spoke  of  him  otherwise  bargain  with  Sampson  ;  and  looking  to 
than  as  his  agent.  Upon  this  evidence,  them,  it  appears  clearly,  that  it  was  not 
it  was  contended  that  Gill  was  not  a  joint  property.  It  may  be  assumed 
partner  in  the  property  purchased,  al-  that  it  was  purchased  in  the  name  of 
though  he  might  be  liable,  as  a  partner,  Sampson  only,  for  Gill  was  a  mere  agent, 
to  third  persons,  in  respect  of  any  and  was  to  have  a  proportion  of  the 
claims  arising  out  of  the  speculations  profits  in  lieu  of  brokerage.  Consider- 
before  mentioned.  The  Court  of  King's  ing  the  question  in  this  view.  I  am 
Bench  were  of  that  opinion,  and  held  clearly  oi  opinion  that  Gill  had  no 
that  the  plaintiffs  were  entitled  to  their  property  in  the  whalebone,  or  in  the 
▼erdict.  BayJev,  J. — "Had  the  whale-  proceeds  of  the  bilL" 
bone -been  purcnased  in  the  joint  names 
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in  the  agreement  implying  a  joint  undertaking,  these  words^will  be 
deemed  evidence  of  an  intention  to  share  jointly  the  goods,  and  the 
parties  will  be  adjudged  partners  therein  ;  and  the  evidence  will  be 
rendered  stronger  in  favor  of  the  partnership,  if  the  agent  partner  bo 
not  a  broker.* 

Power  of  partner  to  dispoae  of  hlB  intereet  in  the  stook. 

Sec.  126.  In  the  words  of  Eyre,  0.  J.,  "partners  may,  by  their  acts, 
convert  the  joint  property  of  the  general  partnership  into  the  separ- 
ate property  of  an  individual,  or  into  the  joint  property  of  two  or 
more  partners,  or  e  conversoJ'^  *    These  transactions,  if  done  hoiiafide, 

'  In  tlie  case  of  Reid  v.  HoUinshead,  "  We  think  the  letters  tliat  passed  be- 
4  B.  &  G.  S67 ;  7  D.  &  R.  444.  Davidson  tween  the  plaintiffs  and  Davidson  k 
&  Co.  were  general  American  commi8>  Co.  clearly  show  that  the  parties  under- 
sion  merchants,  and  also  transacted  basi-  stood  this  as  a  joint  concern  or  partner- 
ness  upon  commission,  and  tbey  occa-  sbip  in  the  goods.  Such  a  partnersliip 
sionally  purchased  goods  on  their  own  may  well  exist,  although  the  price  is, 
account.  The  plaintiffs  wrote  to  David-  in  the  first  instance,  advanced  by  one 
son  &  Co.  a  letter,  of  which  the  follow-  party,  the  other  oontributiug  his  time, 
ing  is  an  extract:  "We  hereby  author-  and  skill,  and  security,  in  the  selection 
ize  you  to  purchase  one  thousand  bales  and  purchase  of  the  commodities.  It 
of  bowed  cottons  of  good  quality,  at  is  true  that  the  plaintiffs,  in  their  first 
the  lowest  price  at  which  you  can  ob-  letter,  stipulate  that  Davidson  &  Co. 
tain  it,  against  your  drafts  on  us  at  three  shall  act  in  the  business  free  of  com- 
mon ths'  date,  you  to  be  allowed  to  be  mission,  and  this  circumstance  was  re- 
one-third  interested  therein,  acting  in  lied  on  as  making  the  present  case  par- 
the  business  free  of  commission."  Dav-  allel  to  that  of  Smith  v.  Watson ;  but 
idsou  &  Co.  replied :  "We  are  happy  that  the  facts  of  the  two  cases  are  very  dif- 
you  think  favorably  of  an  investment  in  ferent.  In  the  present  case,  Davidson 
cotton,  and  make  due  note  of  your  order  &  Co.  were  not  brokers ;  the  correspond- 
of  one  thousand  bales  of  boweds.  We  ence  is,  in  our  opinion,  the  language 
shall  be  happy  to  hold  one-third  inter-  of  persons  to  l>e  jointly  interested  in 
est  therein,  charging  no  commission.  In  the  purchase  as  wp.ll  as  the  sale  of  the 
expectation  that  you  might  authorize  goods.  Davidson  &  Co.,  before  these 
us  to  do  something  in  this  way,  we  transactions,  occasionally  purchased  on 
picked  up  137  bales  on  Saturday,  at  their  own  account,  though  they  were 
12<f.,  which  we  consider  a  bargain,  and  generalAmerican  commission  merchants, 
enter  them  accordingly  to  the  Joint  ac-  and  also  transacted  business  upon 
count**  The  plaintiffs  wrote  to  David-  commission ;  and  in  oar  opinion  the 
son  &  Co. :  "  We  duly  note  by  your  stipulation  that  they  should  act  in  the 
favor  of  the  14th  instant,  that  you  take  business  free  of  commission,  plainly 
one-third  share  in  the  proposed  pur-  denotes  that  they  were  to  act  in  it  as 
chase  of  1000  bales  of  cotton,  and  that  merchants,  and  not  as  agents." 
you  have  already  secured  137,  at  what  'The  partners,  while  they  have  the 
appear  favorable  terms.  You  must  oontn>l  of  the  joint  stock,may,by  a^orta 
judge  whether  oxxr  joint  tpeciUation  is  fide  agreement  between  themselves, 
still  advisable."  From  time  to  time  sever  their  interest  in  the  property,  and 
more  cotton  was  purchased  by  Davidson  make  that  which  was  before  joint  prop- 
&  Co. ,  and,  in  the  subsequent  oorre-  erty  the  separate  property  of  each,  even 
spondenoe  which  took  place  between  the  though  the  effect  is  to  destroy  the  equit- 
same  parties,  the  transaction  was  always  able  preference  of  the  joint  creditors, 
referred  to  coupled  with  the  terms  jo»n^  Allen  v.  Center  Valley  Co.,  21  Conn. 
account,  joint  concern,  joint  speculation,  180;  Menagh  v.  Whit  well,  52  N.  Y. 
And  joint  security.  The  Court  of  King's  100;  Dimon  v.  Haasard,  82  id.  65.  In  the 
Bench  were  of  opinion  that  Dav!i-  case  first  cited above.Church^C.  J.,  said: 
son  &  Co.  were  interested  as  part-  "  While  the  business  of  a  copartnership 
ners    in   these    goods.     Abbott,  C.  J.  is  going  on,  and  there  is  no  dissolution 

82 


250  Mutual  Biohts  of  Partners. 

and  for  a  yaluable  consideration,  aro  binding  upon  third  persons,  and 
materially  affect  their  interests.  For  instance,  in  equity  and  bank- 
ruptcy, joint  property  is  the  fund  for  the  payment  of  the  joint  creditors 

by  death,  bankruptcy,  innolveDcy,  etc.,  creditors  have  in  equity  a  lien   upon 
requiring    the      marshaling  of    assets,  partnership  property  for  the  payment 
there  is  no  legal  objection  to  a  bona  fide  of  their  claims,  as  against  the  separate 
distribution  of  the  copartnership  funds,  creditors  of    the   partners.      But    this 
among  the  memt>ers  of  the  firm,  or  a  statement  is  too  broad,  for  no  such  lien 
change  of  them  from  joint  to  separate  exists  until  a  lien  under  legal  process 
estate.      Indeed,  it  is  the  purpose    of  had    been    acquired,    and     then    only 
all  business  operations,  whether  copart-  through  the  equities  of    the  partners 
nership    transactions'  or  otherwise,  to  themselves    except     in    certain    cases 
benefit  individuals."      The  same   doc-  where  fraud  exists.    *'  The  creditors," 
trine  was  held  in  Menagh  v.  Whitewell,  said   Lord  Eldon,  in   Ex  parte  Ruffiu, 
ante^  and  Dimon  v.  Hazard,  ante,  but  in  ante^  "  who  had  a  demand  in  respect  of 
each  of  them  it  was  held  that  such  di-  joint  debts,  had  clearly  no  lien   whatso- 
vision  must  be  free  from   the  taint  of  ever  upon  the  partnership  effects.  They 
fraud.     In  Ex    parte  Ruffin,  6  Vca.  110,  had  power  of  suing,  and  by  process  ere- 
Lord  Eldon  held  that  the  joint  creditors  ating  a  demand,  that  would  directly  at- 
have  no  lien  on  the  partnership  effects,  tach  upon  the  partnership  effects.     But 
either  in  law  or  equity,  until  execution,  they  had  no  lien  upon  or  interest  in 
and  it  may  be  proper  to  modify  this  ex-  them  in  point  of  law  or  equity.     If  any 
pression  by  saying  until  they  have  ac-  creditor  Lad  brought  an  action,  the  ac- 
quired a  lien  thereon   by  some  legal  tion  would  be  joint,  his  execution  might 
process,  as  the  same  rights  are  acquired  be  either  joint  or  several.     He  might 
by  attachment  of  the  property  under  have  taken  in  execution  both  joint  and 
mesne  process  or  other  legal  proceeding  separate  effects.     It  is  also  true  that  the 
tliat  creates  a  lien   upon  the  property,  separate  creditors  of  each  by  bringing 
Washburn  v.  Bank  of  Bellows  Falls,  actions  might  acquire  a  certain  interest 
19  Vt.  283  ;    -Bard well   v.  Perry,  19  id.  even  in  the  partnership  effects  ;    taking 
297 ;  Lawton   v.  Levy,  2  E^w.   Ch.  (N.  them  in  execution  in  the  way  in  wliich 
Y.)  i99  ;   Griffin  v.  Orman,  9  Fla.  52 ;  separate  creditors  can  affect  such  prop- 
Tread  well    V.  Brown,  43   N.    H.    290 ;  erty.     But  there  was  no  lien   in  either. 
Reese  v.  Bradford,  13  Ala.  847.     Until  The  partnership  might  dissolve  in  vari- 
such  lien  is  acquired  in  some  of  the  ous  ways ;  first  by  death  ;  secondly  by 
modes  provided  by  law,  a  court  of  equity  the  act  of  the  parties  ;  tliat  act  extend- 
cannot  interfere.     Freemen  v.  Finuell,  ing  to  nothing  more  than  mere  dissolu- 
1  S.  &  M.  (Miss.)Ch.  627 ;  Robb  v.  Stev-  tion ;  without  any  special  agreement  ad 
ens,  1  Iowa,  198.     When  such  lien  is  ac-  to  the  disposition  of  the  property,  the 
quired,  their  equity  to  have  the  debts  satisfaction  of  the  debts,  much  less  any 
paid* out  of  the  joint  fund  before  the  agreement    for    an    assignment    from 
separate  debts  of  the  partners  are  paid,  either   of  the   parthers  to  the   others, 
is  worked  out  through  tlie  rights  of  the  The   partnership  might    also    be   dis- 
partners  themselves.    *'  That  copartner-  solved    by  the   bankruptcy  of   one  or 
ship  creditors  have  no  specific  lien,  legal  both,  and  by  effluxion  of  time.     If  it 
or   equitable,  a  priori  upon  the  joint  dissolved  by    death,  referring  to    the 
funds,"  said  Church,  C.  J.,  in  Allen  v.  law  of  merchants  and  the  well-known 
Center  Valley  Co.,  ante,  **we  consider  to  doctrine  of  this  court,  the  death  being 
be  well  settled.  In  either  case  the  lien  is  the  set  of  Qod,  the  legal  title  in  some 
created  by  the  levy  of  the  writ  of  at-  respects,  in  all  the  equitable  title,  would 
tachment  or    of   execution    upon    the  remain,  notwithstanding  the  survivor- 
property  of  the  debtor.     Tiu  partners  ship  ;  and  the  executor  would  have  a 
mve  the  lien,  and  especially  the  solvent  right  to  insist  that  the  property  should 
ones,  and  have  a  right  to  insist  that  the  be  applied  to  the  partnership  debts.     I 
joint  funds  shall  pay  the  joint  debts,  and  do  not  know  that  the  partnership  cred- 
in  this  voay,  and  by  enforcing  the  equities  itors  would  have  that  right,  supposing 
or  Uen  of  the  partners,  the  copartnership  both  remained  solvent.     So,  upon  the 
creditors  come  to  their  rights,  tshatever  bankruptcv  of  one  of  them  there  would 
they    are,   and   thus   t^ieir    rights   are  be  an  equity  to  say  the  assignees  stand 
worked  ottt."    It  is  sometimes  said,  iti  in  the  place  of  the  bankrupt,  and  can 
some  of   the  caaea,  that   partnership  take  no  more  than  he  could^  and  oonse- 
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in  the  first  instance  ;  and  then,  if  any  thing  remains,  of  the  separate 
creditors  of  each  partner,  according  to  their  proportion  of  the  stock. 
But  if  the  joint  property  be  converted  bona  pie  into  separate  property 

quently  nothing,  until  the  partnership  property  of  one,  notice  of  the  dissolu- 
dehls  are  paid.  So,  upon  a  mere  disso-  tion  being  given,  aa  either  a  conaidera- 
lation,  withoat  a  special  agreement,  or  tion  is  paid ;  or  which  for  thia  purpose 
a  dissolution  by  effluxion  of  time,  to  is  equal  to  consideration,  a  covenant  is 
wind  up  the  accounts,  the  debts  must  entered  into  to  pay  the  debts  and  indem- 
be  paid,  and  the  surplus  be  distributed  nify  the  retiring  partner,  so  conceived 
in  proportion  to  the  different  interests,  as  not  to  leave  any  lien  upon  the  prop- 
In  all  the-se  ways  the  equiiy  is  not  tliat  erty.  Upon  any  other  principle  the 
of  the  joint  creditors,  but  that  of  the  conclusion  must  be  that  a  partner  could 
partners  with  regard  to  each  other,  that  not  retire  from  Cliild's  house,  aa  the  ef- 
operates  to  the  pavmeot  of  the  partner-  fecta  may  be  distributed  twenty  years 
ship  debts.  The  joint  creditors  must  of  hence  among  the  creditors  if  they  re- 
neoessity  be  paid  iu  order  to  the  admin-  main  so.  If  creditors  do  not  like  the 
ist ration  of  justice  to  the  partners  arrangement  they  may  go  to  each  of 
themselves.  When  the  bankruptcy  of  the  partners  and  desire  payment."  In 
both  takes  place,  it  puts  an  end  to  the  the  same  case  he  said :  '*  I  have  f  re- 
partnership  certainly ;  but  still  it  is  quently,  since  I  decided  the  case.  Ex 
very  possible,  and  it  often  happens  in  parte  Ruffin,  considered  it,  and  I  ap- 
fact,  that  the  partners  may  have  differ-  prove  that  decision.  In  a  subsequent 
ent  interests  in  the  surplus;  and  out  of  case  the  dissolution  took  place  only  a 
that  a  necessity  arises  that  the  partner-  week  before  the  question  arose  ;  and 
ship  debts  must  be  paid,  otherwise  the  the  true  question,  1  thought,  was  up- 
surplus  cannot  be  distributed  according  on  the  hon^i  fides  of  the  transaction  ; 
to  equity,  and  no  distinctiou  has  l>een  whether  that  which  had  been  joint  es- 
made  with  reference  to  their  interests,  tate  had  become  separate  estate.  The 
whether  in  different  proportions,  or  flrrounds  upon  whicL  I  went  in  Ex  parte 
equally."  Ex  parte  Ruffin,  6  Ves.  119.  Uuffln  were  these.  Among  partners 
It  follows  as  a  necessary  consequence  of  clear  equities  subsist,  amounting  to 
this  position,  that  the  partners  may  con-  something  like  lien.  The  property  is 
vert  the  joint  property  Into  separate  joint ;  the  debts  and  credits  are  jointly 
property ;  for,  having  no  lien  on  the  due.  Tliey  have  equities  to  discharge 
property,  the  joint  creditor,  when  notice  each  of  them  from  liability,  and  then 
of  the  dissolution  is  given, cannot  pre-  to  divide  the  surplus  accordins^  to  their 
vent  the  partners  from  effectually  trans-  proportions,  or  if  there  is  a  deficiency,  to 
ferringitby  6ona./Sd6  alienation;  and  if  call  upon  each  other  to  make  up  that 
one  of  the  partners  thus  becomes  a  new  deficiency  according  to  their  propor- 
pnrcUaser  and  is  pat  into  possession,  the  tions.     But  while  they  remain  solvent, 

J'oint  creditor  cannot  follow  it  into  his  and  the  partnership  is  going  on,  tlie 
lands.  Ex  parte  Ruffin,  6  Yes.  127 ;  creditor  has  no  equity  against  the  at- 
Ex  parte  Fell,  10  id.  847 ;  Ex  parte  fects  of  the  partnership.  He  may 
Williams,  11  id.  2;  Ex  parte  Rowland-  bring  an  action  against  the  partners, 
son,  1  Rose,  416  ;  Campbell  v.  Mullett,  and  get  judgment,  and  may  execute  his 
2  Swanst.  575 ;  and  see  Lingen  v.  Simp-  judgment  against  the  effects  of  the  part- 
son,  1  Sim.  &  Stu.  600 ;  Taf t  v.  Buffum,  oership.  But,  when  he  has  got  them 
14  Pick.  822;  Fowler  v.  Piatt,  Wright,  into  his  hands,  he  has  them  by  force  of 
206;  Menagh  v.  Whitwell,  ante;  Allen  the  execution,  aa  the  fruit  of  the  judg- 
v.  Center  Valley  Co.,  ante ;  Eimon  v.  ment ;  clearly  not  In  respect  of  any 
Hnsard,  ante.  But  if  no  change  of  interest  he  had  in  the  partnership  ef- 
poflsession  follow  the  agreement,  the  fects,  while  he  was  a  mere  creditor, 
property,  aa  respects  joint  creditors,  is  not  seeking  to  substantiate  or  create 
still  to  be  considered  as  partnership*  an  interest  by  suit.  Tliere  are  various 
property.  Ex  parte  Harris,  1  Madd.  ways  of  dissolving  a  partnership;  efflux- 
5S3.  In  Ex  parte  Williams,  11  Yes.  8,  ion  of  time ;  the  death  of  one  partner  ; 
Lord  Eldon  said  :  '*  The  creditors  are  the  bankruptcy  of  one,  which  operates 
not  injured  by  the  agreement  of  part-  like  death  ;  or,  as  in  this  Instance,  a 
ners  to  diss^olve  the  partnership,  and  dry,  naked  agreement  that  the  partner- 
that  from  that  time  what  was  joint  ship  shall  be  dissolved.  In  no  one  of 
property    shall    become   the    separate  these  cases  can  it  be  said  that  to  all  in- 
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of  one  partner/  it  immediately  becomes  tbe  fand  for  the  payment  of 
the  separate  creditors  of  that  partner  in  the  first  instance;  and  then, 
if  any  thing  remains,  of  the  joint  creditor.  It  is  clear,  therefore,  that 
under  this  power  of  disposition  which  the  partners  possess,  the  order 
of  payment  to  their  creditors  may  be  aflfected,  though  of  course  the 
debt  itself  can  in  no  case  be  defeated.  Of  this  subject  we  shall  treat 
more  at  large  w^hen  we  come  to  consider  the  bankruptcy  of  partners. 

Bfiect  of  Misiire  in  foreign  country. 

Sec.  126.  The  interest  of  partners  in  the  partnership  property  is 
not  altered  by  seizure  of  the  property  in  a  foreign  country,  followed 
by  restitution  in  specie.  Thus,  if  A  and  B  be  two  partners,  A  resi- 
dent here  and  B  in  a  foreign  country,  and,  upon  a  declaration  of  war 
between  the  two  countries,  the  partnership  effects  abroad  be  seized  by 
the  foreign  government,  and  afterward  B's  shai'e  be  restored,  and  the 
rest  confiscated  and  sold,  it  appears,  that  upon  taking  the  partnership 
accounts  in  this  country,  the  goods  restored  will  be  held  to  be  part- 
nership  effects,  and  A*s  estate  will  be  credited  with  a  share  propor- 
tioned to  his  share  in  the  goods  seized.'  But  if  no  part  of  the  goods 
be  restored,  but  the  government  which  made  the  seizure  decree  a 
money  compensation  to  be  made  to  B,  the  money  when  paid  will  not 
be  held  to  be  part  of  the  partnerahip  estate,  but  is  B's  separate  prop- 
erty, vested  in  him  by  way  of  gift  from  the  government.* 

teDts  and  purposes  the  partnership  is  then  impressed  apon  it ;  hut  to  operate 

dissolved,  for  the    connection  still  re-  such  a  conversion,  the  possession  must 

mains  until  the  affairs  are  wound  up.  be  changed,  Ek  parte  Harris,    1  Madd. 

Tiie  representatives  of  a  deceased  part-  589,  and  the  transaction  must  be  free 

ner,  or   the    assignees  of  a  bankrupt  from  all  taint  of  fraud.     In  Menagh  v. 

partner,  are  not  strictly  partners  with  Whitwell,  ante,  it  was  held  that  where 

the  survivor,  or  the  solvent  partner  ;  the  transaction  was  tainted  with  fraud, 

but  still  in  either  of  those  cases  that  the  creditors  might  pursue  the  propertv 

community  of  interest  remains  that  is  on  execution,  and  Church,  C.  J.,  in  Allen 

necessary,  until  the  affairs  are  wound  v.  Center  Valley  Co.,  said  :  "  Had  fraud 

up;  and  that  requires  that   what  was  been  proved,  and  the  rights  of  these 

partnership  property  before  shall   con-  creditors  recognized,  a  further  question 

tlnue,  for  the  purpose  of  a  distribution,  would  have  claimed  more  of  our  atten- 

not  as  the  rights  of  the  creditors,  but  as  tion." 

the  rights  of  the  partners  themselves  re-  ^  However,  if  it  be  not  converted  into 

quire;  and  it  is  through  the  operation  of  land,  it  will,   in   case  of  bankruptcy, 

administering  the  equities  as  between  still  go  to  the  joint  creditors,  it  being 

the  partners  themselves,  that  the  credi-  in  the  "  order  and  disposition  "  of  the 

tors  have  that  opportunity;  as  in  the  case  partnership.      Campbell  v.   Mullett,  3 

of  death  it  is  the  equity  of  the  deceased  Swanst.  578. 

partner  that  enables  the  creditors  to  *  Thompson  v.  Ryan,  3  Swanst.  565,  in 

bring    forward  the    distribu  ion."      11  notes. 

Yes.  5,  6.  The  partners  may  during  the  *  In  the  case  of  Campbell  v.  Mullett, 
partnership  convert  joint  into  separate  2  Swanst.  551,  Zacharie  and  Vochez.  re- 
property,  or  separate  into  joint;  and  siding  at  Baltimore,  and  Coopman,  a 
the  property  will  at  the  dissolution  be  French  subject  resident  at  St.  Domingo, 
held  to  possess  that  character  which  is  were  merchants  and  partners,  and  own 
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Bii^to  of  anigB6M  of  partnar. 

Sec.  127.  Where  restitafcion  has  been  decreed  in  solidum  to  tlio 

^hole  finn^  aud  one  of  the  partners  is  a  bankrupt^  it  seems  clear  that 
his  assignees  have  a  right  to  the  bankrupt's  share  of  the  property 
restored.  Bat  in  cases  of  this  nature  the  Court  of  Admiralty  will 
decline  to  assist  the  assignees ;  though^  on  the  other  hand,  it  will 
interfere  if  the  bankrupt's  share  is  outstanding,  and  he  has  a  right  to 
restitution.  In  the  case  of  The  Jefferson,'  a  petition  was  pre- 
sented to  the  Court  of  Admiralty  on  behalf  of  the  assignees  of  a 
bankrupt  who  had  been  partner  with  some  jiersons  in  America,  and 
who  had  received  restitution  jointly  with  the  other  partners,  praying 
that  a  severance  might  be  made  as  to  his  share,  and  that  it  might  be 
directed  to  be  paid  out  of  the  registry  to  the  assignees.  Sed  per  Sir 
W.  Scott — "  I  thought  at  first  that  this  question  had  arisen  on  the 
reserved  share  of  that  partner,  whose  national  character  has  not  yet 
been  satisfactorily  made  out  to  the  court ;  but  now  understanding 
that  the  shai^  of  this  bankrupt  was  amongst  the  property  restored  to 
the  house  of  trade  in  America,  I  can  have  no  doubts.     All  the  sever- 

era  of  certain  ships  captured  by  British  sach  claim,  and  that  this  case  differed 

privateers.      After  these   captures  had  from  that  of  Thompson  v.  Ryan,  aiite^ 

taken  place,  a  treaty  of  amity  was  en-  in  the  circumstance  that,  in  the  latter 

tered  into  between  the  Kins^  of  England  case,  there  was  restitution  of  the  thing 

and  the  President  of  the  United  States,  itself ;  the   very  thing  which   had  im- 

By  the  7th  article  of  that  treaty,  com-  pressed  on  it   the  character  of   partner- 

mlasioners  were  appointed  for  awarding  ship  property  remained  in  solido  in  the 

compensation  to  American  subjects  who  possession  of  pne  partner  untouched  by 

had  suffered  losses   by   capture.      The  the  sentence  of  condemnation.    "  Here," 

assignees   of  the  partnership  in  £ng-  said  his  Honor,  '*  the  thing  is  irrevo- 

land  accordingly  presented  several  me-  cably  gone,  the  sentenc?  not  being  sub- 

morials  to  the  commissioners,  praying  ject  to  reversal  by  any  suit  that  could 

compensation   and  relief    for   the  loss  be  instituted  in  any  municipal  court. 

BQstained   by   Zacharie,    Coopman    and  This  is  not  a  case  in  which  property  is 

Voches,  as  copartners,  by  reason  of  the  recovered  in  a  court  of  law    by  the 

capture  and  condemnation  of  their  sliips.  medium  of  a  sentence  and  as  matter  of 

In  consequence   of  this   memorial,  the  right.      The  principle   on   which  this 

commissioners  awarded  certain  sums  to  case  depends  is  that  the  fund  in  ques- 

the  two    Americans,   but  with  express  tion  is  for  the  first  time  created  by  the 

exclasion  of  the  French  citizen,  as  be-  award ;  and  though  in  some  respects 

ing  an  alien    enemy.     The  partnership  arising  out  of  the  antecedent  capture  of 

havinff  become  insolvent,  the  joint  cred-  joint  property,  yet  not  connected  with 

itora  dalmed  the  benefit  of  the  award,  it  as  a  continued  claim  of  property,  pur- 

But  Sir  William  Qrant  held  that  they  sued  in  the  usual  course  in  which  right 

had  no  interest  in  the  money  so  awara-  is  ascertained.    It  is  more  analogous  to 

ed,  as  their  right  could  only  depend  on  gifts  by  individuals  to  one  of  several 

the  supposition   that  Coopman   had  an  partners,  in  case   of  casual  loss  to  the 

equitable  claim  on   this  fund,  and  then  partnership  ;  a  grant  to  one  and  not  to 

on  the  general  principle  that  the  equi-  the  rest.      I   cannot  declare   that   the 

ties  of  creditors  must  be  worked  through  creditors  of  Coopman  have  any  interest 

the   medium  of  the  partners.     But  he  in  a  fund  which  I  think  does  not  belong 

was  of   opinion  that  Coopman  had  no  to  him." 

>  1  Bob.  823. 
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ance  that  was  necessary  in  this  case  to  determine  the  national  char* 
acter  of  the  parties^  has  been  already  made.  Restitution  stands 
decreed  to  this  house.  I  am  functus  officio^  and  I  shall  not  begin 
again  at  the  prayer  of  the  assignees,  who  now  say  that  one  of  the 
partners  is  likewise  an  English  merchant  and  a  bankrupt.  They 
must  resort  to  some  other  authonty  to  make  the  discrimination 
between  this  American  partnership  stock,  for  the  purpose  of  subject- 
ing a  partner's  share  to  a  British  bankruptcy.  It  is  no  part  of  the 
duty  of  the  Court  of  Admiralty  to  do  this,  and  I  dismiss  the  petition.  ** 
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Sbc.  129.  What  transactionB  operate  an  breach  of  contract. 

Sbc.  ISO.  Rule  in  Featherstonhaagh  v.  Fenwiclc. 

Sec.  131.  Partner's  duty  as  to  joint  property. 

Sbc.  132.  Boand  to  work  for  interest  of  firm. 

Sbc.  188.  Must  not  assame  position  that  will  bias  him  against  interests  of  firm. 

Sbc.  134.  Rale  where  surviving  partner  is  executor  of  deceased  partner. 

Sbc.  135.  Duty  as  to  accounts. 

Sec.  186.  One  partner  cannot  exclude  his  copartner. 

Sbc.  187.  Must  consult  copartners  on  Important  matters,  i 

Sbc.  188.  May  enter  into  sub-partnership. 

Sbc.  139.  Each  agent  for  the  others. 

Sbc.  140.  Stock  must  be  used  to  augment  trade. 

Sbc.  141,  Power  of  majority.  « 

Sec.  142.  Rule  in  Const  y.  Harris. 

Sbc.  143.  Duty  of  surviving  partner. 

Sec.  144.  Rule  where  firm  consists  of  distinct  firms. 

Sec.  145.  Where  equity  will  interfere. 

Of  the  righU  and  obligatioiis  of  partners  in  general 

Sec.  128.  Mutual  confideiice  in  the  conduct  of  a  partnership  was 
always  inculcated  by  the  civilians.  Under  the  general  name  of  socie- 
i<is  they  classed  both  a  partnership  in  trade  and  a  partnership  in  mar* 
riage;'  and  accordingly/in  some  countries,  the  mode  of  distribution 
of  effects  under  these  two  species  of  connection  became  the  same.'   In 

'  Vinn.  Comm.  lib.  8,  tit.  26,  sect.  2 ;  any  dispute    arise    between    partners 

Pothier,  Contr.  de  8oc,  chap.  8.  touching  any  transaction  by  wlilch  one 

*  Huber.  lib.  8,  tit.  20 ;  Van  Leewen,  seeks  to  iienefit  himself  at  the  expense 

Comm.  410.  The  relation  of  partners  is  of  the  firm,  he  will  be  required  to  show, 

one  that  is  predicated  upon  the  mutual  not  only  that  he  has  law  on  his  side, 

confidence  that  each  reposes  in  the  oth-  but  tliat  his  conduct  wUl  bear  to  be  tried 

er,  and  consequently  calls  for  the  exer-  by  the  highest  standard  of  honor.     See 

else  of  the  strictest  good  faith  by  each.  Blisset    v.  Daniel,    10    Ha.    622,    536. 

In  Sacietatis  eontrdctibus  fides  exuberel.  Thus,  if  one  partner  knows  more  about 

Cod.  IV,  tit.  87,  I.  8,  says  Mr.  Lindley,  .the  state  of  the  partnership  accounts 

page  492 :  '*  The  utmost  good  faith  is  than  another,  and  concealing  what  he 

due  from  every  member  of  a  partner-  knows,  enters  into  an  agreement  with 

ship  toward  every  other  member,  and  if  that  other,  relative  to  some  matter  as  to 
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our  own  country,  where  commercial  transactions  hare  risen  to  sach 
magnitude  and  importance,  the  mutual  faith  of  partners  is  indispensa- 
ble to  the  welfare  of  the  society.     The  result  is  that  even  in  the  greatest 

concerns  this  faith  is,  frequently,  as  much  of  necessity  as  of  choice, 
unlimited.    Absolute  and  unqualified  fraud,  therefore,  committed  by 

which  a  knowledge  of  the  state  of  the  of  every  memher  of  an  ordinary  firm, 
accounts  is  material*  sach  agreement  exists  also  on  the  part  of  every  member 
will  not  be  allowed  to  stand  by  a  oonrt  of  a  company ;  bat  la  this  latter  case 
of  equity.  See  Maddeford  v.  Austwick,  the  obligation  of  each  member  toward 
1  Sim.  89.  This  obli^tion  to  protect  the  others  is  qualified  by  the  compara- 
fairness  and  good  faith  is,  moreover,  tively  small  right  of  personal  Interven- 
not  confined  to  persons  who  actually  are  tion  in  the  afikirs  of  the  company  which 
partners.  It  extends  to  persons  negoti-.  each  member  enjovs.  It  is  part  of  the 
ating  for  a  partnership,  but  between  contract  into  which  the  members  of  a 
whom  no  partnership  as  yet  exists ;  see  company  enter,  that  the  management  of 
Hichens  v.  Congreve,  1  R.  &  M.  150 ;  its  conoerns  shall  be  confided  to  a  few 
Fawcett  v.  Whitehouse,  id.  132,  no-  chosen  individuals.  But  whilst  this  con- 
ticed  with  other  cases  infra,  and  also  tract  limits  the  right  of  each  meml)er 
to  persons  who  have  dissolved  part-  of  the  company  to  interfere  in  the  con- 
nership,  but  who  have  not  completely  duct  of  its  a&irs,  and  limits  his  obltga- 
wound  up  and  settled  the  partnership  tion  to  exert  himself  for  the  benefit  of 
afiairs,  see  Lees  v.  Laforest,  14  Beav.  the  company,  it,  If  possible,  increases 
250  ;  Clegg  v.  Fishwick,  1  Mac  &  a.  294;  the  obligation  of  the  directors  to  ob- 
Perens  v.  Johnson,  3  Sm.  &  G.  410 ;  serve  good  faith  toward  the  c-reat  body 
Clements  v.  Hall,  2  De  G.  &  J.  173,  and  of  shareholders,  to  attend  diligently  to 
most  especially  is  good  faith  required  their  interests,  and  to  act  witliin  the 
to  be  observed  when  one  partner  is  en-  limits  of  the  authority  conferred  by 
deavoring  to  get  rid  of  another  or  to  them.  Directors  are  not  only  agents 
buy  him  out.  Blisset  v.  paniel,  40  Ha.  but  trustees ;  they  are  bound  not  to 
493 ;  Maddeford  v.  Austwick,  1  Sim.  89;  benefit  themselves  at  the  expense  of  the 
Perens  v.  Johnson,  3  Sm.  &  G.  419;  shareholders,  Bennett's  case,  18  Beav. 
Chandler  v.  Dorsett,  Finch,  431.  Not-  839,  and  5  De  G.  M.  &  G.  284;  Benson 
withstanding  the  universal  application  v.  Heatbom,  1  Y.  A  ('.  C.  C.  326 ;  York 
to  partners  of  the  rule  requiring  the  and  North  Mid.  Bail.  Co.  v.  Hudson,  16 
most  perfect  good  faith,  if  one  partner  Beav.  485 ;  Maxwell  v,  the  Port  Ten- 
repudiates  the  contract  of  partnership  nant  Co.,  24  Beav.  495  ;  Aberdeen  Rail, 
and  will  not  perform  his  duty  toward  Co.  ▼.  Blkikie,  1  Blacqa.  401 ;  nor  liave 
his  copartners,  he  cannot  justly  com-  they  any  right  to  favor  one  set  of  share- 

Elain  if  they  in  return  decline  to  treat  holders  more  than  another.  Richardson 
im  on  a  footing  of  equality  with  them-  v.  Larpent,  2  Y.  &  C.  C.  C.  507;  Harris 
selves.  See  M'Lure  v.  Ripley,  2  Mac.  <&  v.  The  North  Devon  Rail.  Co.,  20  Beav. 
G.  275;  Heilly  v.  Walsh,  11  Ir.  Eq.  22.  884.  The  duty  of  directors  to  share- 
As  observed  by  Lord  Eldon  in  Const  v.  holders  is  so  to  conduct  the  buflineae  of 
Harris,  Turn  &  R  254 :  'A  partner  who  the  company,  as  to  obtain  for  the  beue- 
complains  that  the  other  partners  do  fit  of  the  shareholders  the  greatest  ad- 
not  do  their  duty  toward  him  must  be  vantages  that  can  be  obtained  consist* 
ready  at  all  times^aud  offer  himself,  to  do  ently  with  the  trust  reposed  in  them  by 
his  duty  toward  them.'  But  if  a  partner  the  shareholders  and  with  honesty  to 
hafl  been  set  at  defiance  by  his  oopart-  other  people.  Directors  should  remem 
ners ;  if  they  have  denied  that  he  is  a  ber  that  tjiey  are  not  the  masters  but 
partner,  and  that  he  has  any  right  to  the  servants  of  the  shareholders,  and 
interfere  in  tlie  partnership,  they  can  although  It  is  true  that  the  directors 
derive  zu>  advantage  from  the  circum-  have  more  power,  both  for  good  and 
stance  that  he  has  not  performed  his  for  evil,  than  is  possessed  by  me  share- 
duty  to  them.  See  Dale  v.  Hamilton,  2  holders  individually,  still  that  power  is 
Ph.  276.  This  subject  will  be  further  limited,  and  accompanied  by  a  trust, 
adverted  to  in  that  part  of  the  work  and  is  to  be  exercised  bona  fide  for  the 
which  relates  to  the  defenses  to  suits  purposes  for  which  it  was  given,  and 
between  partners.  The  same  obligation  in  the  manner  contemplated  by  those 
to  good  faith  which  exists  on  the  part  '  who  gave  it.    See,  as  to  the  duty  of  di- 
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one  partner  against  another^  is  a  crime  of  no  ordinary  stamp.  In  re-- 
Jms  minorihus  socium  fallerey  turpissimum  est;  neque  injuria  ;  prop- 
ierea  quod  auxilium  sibi  se  putat  adjunxisse^  qui  cum  altera  rem  com- 
municavit  Ad  cujt^  igiturjidem  confugiet,  cum  per  ejivsfidem  Usdi- 
tur  cut  86  commiserit  f  Tecti  esse  ad  alienos  possumus  ;  intimi  multa 
apertiora  videant  necesse  est ;  socium  vera  cavere  qui  possumus  f  quern 
etiam  si  metuimus^jus  officii  Imdimus.  Recte  igitur  mafores  e^(,my  qui 
socium  fefeliissety  in  vivorum  ionorum  numero  non  putarunt  haberi 
oportere} 

What  transaotioiLi  operate  as  breach  of  contraot. 

Sec.  129.  Not  only  gross  frauds^  but  transactions  of  a  more  plausi- 
ble nature,  such  as  intrigues  for  private  benefit,  are  clearly  offenses 
against  the  partnership  at  large,  and  as  such  are  relievable  in  a  court 
of  equity.  For,  in  the  words  of  Lord  Eldon,  there  is  an  implied  obliga- 
tion among  partners  to  use  the  property  for  the  benefit  of  those  whose 
property  it  is.' 

rectors  to  attend  to  the  provisions  of  the  posed  to  examine  the  application  of  this 
company's  deed  of  settlement.  Brown's  role  to  partnerships  as  well  as  to  com* 
case,  19  Beav.  97 ;  La  wee'  case,  1  De  G.  'panies.  There  are  two  modes  in  which, 
M.  &  G.  421 ;  and  generally,  as  to  the  more  especially,  partners  and  directors 
dnties  of  directors,  the  cases  cited  in  the  attempt  unfairly  to  acquire  gain  at  the 
last  two  notes,  and  The  Shrewsbury  expense  of  their  copartners  and  share- 
and  Birmingham  Rail.  Co.  ▼.  The  Lon-  holders,  viz. :  either  by  directly  making 
don  and  N.  W.  Rail.  Ck).,  4  De  G.  M.  &  a  profit  out  of  them,  or  by  appropriat- 
G.  115 ;  and  6  H.  L.  Ca.  118.  The  ing  to  themselves  benefits  which  they 
forgoing  general  prmciples  may  be  re-  ought  to  have  acquired,  if  at  all,  for  the 
garded  as  the  basis  of  the  law  of  part-  common  advantage  of  themselves  and 
nership,  so  far  as  it  relates  to  the  rights  others.  It  may  be  laid  down  as  a 
and  obligations  of  partners  as  between  general  rule,  that  one  partner  Is  not 
themselves,  and  they  will  be  found  to  allowed  to  derive  profit  at  the  expense 
be  more  or  less  illustrated  throughout  of  the  firm  from  any  dealings  between 
the  whole  of  the  present  book.  Those  him  and  the  partnership,  unless  it  is 
cases,  however,  which  more  especially  clearly  agreed  that  he  is  to  have  such 
relate  to  the  obligation  of  partners  and  profit.  In  Bentley  v.  Craven,  18  !Beav. 
directors  not  to  benefit  themselves  at  75,  one  of  the  several  partners  was  em- 
the  expense  of  their  copartners  and  ployed  to  purchase  goods  for  the  firm, 
cosharenolders,  and  to  tne  duties  of  He,  unknown  to  his  copartners,  sup- 
majorities,  require  to  be  specially  no-  plied  them,  at  the  market  price,  with 
ticed."  ''Good  faith,"  he  adds,  *'re-  goods  previously  bought  by  himself 
quires  that  a  partner  shall  never  obtain  when  tne  price  was  lower,  and  he  so 
a  private  advantage  at  the  expense  of  made  a  considerable  profit .  But  it  was 
the  firm.  He  is  bound  in  ail  transac-  held  that  the  transaction  could  not  be 
tions  affecting  tht>  partnership  to  do  sustained,  and  that  he  was  accountable 
his  best  for  the  common  body,  and  to  to  the  firm  for  the  profit  thus  made, 
share  with  his  copartners  any  benefit  *  Cic.  pro  Bosdo,  cap.  xl.  noticed  by 
which  he  may  have  been  able  to  obtain  Puffendorf ,  lib.  5,  c.  9. 
from  other  people,  and  in  which  the  *  15  Ves.  229.  The  doctrine  here 
firm  is  in  honor  and  conscience  entitled  laid  down  is  well  exemplified  by  the 
to  participate  ;  Semper  snim  non  id  qvtod  case  olFawcett  v.  Whitehouse,  MS.  and 
prxtaUm  tTUerest  unitu  ex  socUe  eervari  see  1  Russ  &  My.  182.  Knight  &  Co. 
eoiet,  sed  quod  eoeieUUi  eoDpedit,  Dig.  being  partners  and  proprietors  of  cer- 
xvii.  tit.  2,  pro  eoeio,  1.  65,  §5.   It  is  pro-  tain  iron  works,  which  they  held  for  a 

33 
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Role  in  Feathnntoiihaai^  v.  Fenwiok. 

Sec.  130.  The  principles  which  are  the  foundation  of  the  forgoing 

decisions  were  long  ago  inculcated  by  the  civilians,  especially  in  that 

particular  case  where  a  dissolution  is  contemplated  with  a  view  to  pri- 

loDg  term  of  years,  and  finding  the  trade  that  each  shoald  reoeire  the  money 
unprofitable,  employed  Whitehooae  to  paid  in  his  particular  district,  and  ac- 
look  oat  for  a  capitalist  to  take  the  count  quarterly  for  the  balance.  The 
property  off  their  hands.  Whitehouse  defendant,  Austwick,  conducted  the 
then  prevailed  upon  Fawcett  and  Shaw  business  in  Liondon  and^  Us  neighbor- 
to  join  with  him  in  carrying  on  the  con-  hood.  Some  years  after  the  oommenoe- 
cern  in  partnership ;  and  accordingly  ment  of  the  partnership,  Austwick,  by 
the  lands,  mines  and  other  premises  a  letter  dated  the  11th  of  January,  1817, 
were  demised  to  the  new  partnership  on  behalf  of  himself  and  his  oopart- 
for  a  term  of  years.  Immediately  on  ners,  made  a  proposal  to  the  deputy 
the  execution  of  the  deed*  Whitehouse  master  of  the  mint  to  convey  nevr  sil- 
received  from  Knight  &  Co.  the  sum  of  ver  from  Liondon  to  several  towns  upon 
12,0002.,  for  the  purpose,  -  as  was  pre-  the  line  of  road  between  London  and 
tended,  of  enabling  him  to  advance  the  Falmouth,  at  certain  rates  of  carriage, 
capital  required  for  the  partnership  in-  which  were  specified  in  a  letter,  and  for 
to  which  he  was  then  entering,  but  in  an  additional  payment  of  Si.  per  cent 
reality,  by  way  of  premium  for  his  ser-  on  the  value  of  the  packages,  by  way 
vices  in  procuring  responsible  tenants  of  insurance  for  safe  conveyance.  The 
for  the  premises.  The  sum  was  at  first  proposal  was  accepted  and  the  agree- 
advanced  in  the  form  of  a  conditional  ment  made.  Afterward,  Austwick  en- 
loan,  but  it  was  afterward  converted  tered  into  a  further  agreement  with  the 
into  an  absolute  gift.  The  whole  of  master  of  the  mint,  to  cause  silver  coin 
this  transaction  was  studiously  conceal.-  to  be  conveyed  from  Liondon  to  towns 
ed  by  Whitehouse  from  his  copartners,  not  in  the  line  of  road  from  London  to 
and  about  three  years  after  the  com-  Falmouth,  nor  specified  in  the  letter  of 
mencement  of  the  partnership,  he  re-  the  11th  of  January,  1817.  By  this  new 
tired,  receiving  18,500^  for  his  share,  agreement  Austwick  guaranteed  the 
The  transaction  with  Kni|rht  &  Co.  hav-  mint  against  any  loss  which  might  hap- 
ing  afterward  come  to  light,  a  bill  was  pen  in  respect  of  the  silver  coin,  when 
filed  by  the  remaining  partners  against  it  was  not  passing  on  the  line 
Whitehouse,  praying  that,  as  to  two-  of  road  from  London  to  Falmouth, 
thirds  of  the  sum  of  12,000^.,  he  might  but  on  provincial  or  cross  roads ;  and 
be  declared  a  trustee  for  the  partner-  the  mint«  in  consideration  of  this 
ship.  Sir  John  Leach  having  decreed  guarantee,  were  to  pay,  not  5«.  per  cent 
in  favor  of  the  plaintiffs,  that  decree  for  insurance,  according  to  the  first  agree- 
was  aflirmed  by  Lord  Lyndhurst,  who,  ment,  but  7«.  M.  per  cent  for  all  sil- 
in  the  course  of  his  judgment,  said,  ver  coin  sent  from  the  mint,  without 
that  where  there  are  several  partners,  any  distinction  whether  it  was  delivered 
and,  in  the  course  of  a  whole  transac-  at  the  several  towns  specified  in  the  first 
tion  one  acts  as  an  agent  for  the  others,  agreement,  or  whether  it  was  sent,  par- 
and  he  stipulates  for  a  particular  ad*  tially  or  wholly,  by  provincial  or  cross 
vantage  for  himself,  he  shall  not  have  roads.  In  settling  with  his  copartners 
the  benefit  of  such  stipulation.  Here  in  respect  of  this  transaction  with  the 
there  was  an  evident  anxiety  in  White-  mint,  Austwick  accounted  with  them 
house  to  gain  such  an  advantage,  and  only  for  their  shares  of  the  profits  made 
to  conceal  it  from  his  partners;  and  according  to  the  first  agreement.  On  the 
the  transaction  amounted  to  a  fraud,  other  hand,  the  copartners  claimed  to 
The  same  equitable  doctrine  was  carried  have  the  moneys  received  under  both 
8til}  further  in  the  case  of  Russell  v.  agreements  divided  between  themselves 
Austwick,  1  Sim.  52.  There  several  and  Austwick,  in  proportion  to  their  re- 
persons  conducted  the  business  of  com-  spective  shares.  They  acoordinffly  filed 
mon  carriers  from  London  to  Falmouth,  their  bill  against  Austwick  for  that  pur- 
A  separate  part  of  the  road  was  allotted  pose,  and  sir  John  Leach  decided  in  fk- 
to  each,  and  it  was  expressly  agreed  vor  of  their  claim,  observing  that  it  was 
that  no  partnersliip  should  exist  be-  sufliciently  plain  from  the  circumstances 
tween  them ;  that  no  one  should  be  an-  of  the  case,  that  the  defendant  Aust- 
Bwerable  for  the  debts  of  the  other,  bat  wick  did  not  apprise  the  offloen  of  the 
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vate  benefit.*  *'The  renunciation  of  the  society,"  says  Pothier,  **  is 
not  made  in  good  faith,  when  a  partner  renounces  in  order  to  appro- 
priate to  himself  alone  the  profits  which  the  partners  proposed  to  ac- 
quire in  contracting  that  relation/"  In  recent  times  the  case  of 
Featherstonhaugh  v.  Fenwick*  seems  to  illustrate  the  doctrine  here 

mint  that  lie  was  treating  for  himself  daty  to  him,  he  must  show  that  he  h&n 
in  exclasion  of  the  plaintiffs,  and  there-  always  been  ready  to  discharge  his  duty 
fore  that,  upon  the  settled  principles  of  to  his    copartner.      Eldon    v.    Harris, 
equity,  he  could  not  exclude  the  plain-  Turn.  &  R.  524  ;  Reilly  y .  Walsh,  11  Jr. 
tins  from  the  same  proportion  of  the  Eq.  22 ;  McLure  v.  Ripley,  2  Mac.  &  O. 
profits  under  the  second  agreement,  as  275.     As  has    previously  been   stated, 
they  were  entitled  to  under  the  first,  one  partner  will  not  be  permitted  to 
The  preceding  case  was  succeeded  by  l>enent  himself  at  the  expense  of  the 
another,  where  a  partner,  who  superiu-  firm,  or  to  appropriate  to  himself  bene- 
tended  exclusively  the  accounts  of  the  fits  that  ought  to  have   inured  to  the 
concern,  agreed  to  purchase  his  copart-  firm.    Thus,  he  will  not  be  permitted, 
ner's  share  of  the  business  for  a  sum  unknown  to  the  firm,  to  supply  it  with 
which  he  knew  from  accounts  in  his  goods  formerly  bought  bv  him  at  a  less 
possessioD,  but  which  he  cohoealed  from  rate,  charging  the   firm  the  ruling  rate   , 
his  copartners,  was  an  inadequate  con-  at  the  time  when  he  supplies  them.    He 
sideration.      The    agreement   was    set  is  bound  to  inform  the  firm  of  the  facts, 
aside.    Maddeford  v.  Austwick,  1  Sim.  and  if.  knowing  the  facts,  they  take  the 
S9.  ffoods  of  him,  he  is  entitled  to  the  bene- 
*  Inst.  lib.  8,  tit.  26,  sect.  4.  fits  resulting  from  the  increase  in  the 
'  Contr.  de  Soc.   chap.  8,  sec.  4,  art.  price,  but  if  he  conceals  the   fact,  the 
150.  firm,  upon  becoming  aware  of  them,  are 
'  17  Ves.   298 ;   2   Hov.    Supp.    478.  only  liable  for  the  price  actually  paid 
When  a  partner  trades  with  the  part-  bv  nim.      Love  v.   Carpenter,  80  Ind. 
nership  property,  even  though  profess-  Thus,    in  an  English  case,  Bentley  v. 
edly  on  his  own  account,  he  is  bound  Craver,  18    Beav.  75,    one  of    several 
to  account  to  his  copartners  for    the  partners    was    employed    to    purchase 
profits  realized  therefrom,  the  rule  be-  ffoods  for  the  firm.     He,  unknown  to 
ing  that,  when  there  is  a  confidential  his   copartners,  supplied  them,  at   Uie 
relation — as  principal  and  agent  —  the  market   price,  with    goods    previously 
principal  may  compel  the  agent  to  ac-  bought  by  himself  when  the  price  was 
count  for  the  profits  he  has  made  out  less,  and  thus  realized  quite  a  profit, 
of  his  property.     Ooursin's  Appeal,  79  The  court  held  that  he   was  bound  to 
Penn.  St.  220  ;   Solomon  v.  Solomon,  2  account  to  the  firm    for    the    profit  so 
Kelly  (Qa.),  18 ;    Stoughton  v.    Lyncli,  made  by  him.     "  The  case  is  this,"  said 
1  Johns.'  Ch.    (N.  Y.)   467 ;    Eason   v.  the  Master  of  the  Rolls,  **  four  persons 
Cherry,  6  Jones' £a.(N.  C.)  261;  Pierce  establish     a   partnership    for   refining 
V.     r^niels,    25    Yt.  624;     Kelly     v.  sugar,  one  of    them  is  a  wholesale  gro- 
Greenleaf,  1  Story  (U.  S.),  98;  Holden  cer,  and  from  his  business  is  peculiarly 
V.  Peace,  4  Ired.  (N.  C.)  Eq.  228.     He  is  cognizant  with    the    variations '  in  the 
bound  to  exercise  the  utmost  good  faith,  sugar  market,  and    has  great  skill  in 
not  only  as  to  the  prosecution   of  the  buying  sufi;ar  at  a  right  and  proper  time 
business,  but  also  in  the  formation  of  for    the    business.       Accordingly    the 
the  firm  itself,  and  if   by  fraudulent  business   of  selecting  and   purchasing 
statements  or  fraudulent  concealments  the  sugar  for  the  sugar  refinery  is  in- 
of  facts  he  induces  a  person  to  enter  trusted  to  him.    He  being  the  person  to 
into  partnership  with  him,  a  court  of  buy,  it  is  his  duty  and  business  to  em- 
equity  will  dissolve  the  partnership  and  ploy  his  skiU  in   Duyinff  the  sugar  for 
relieve  tiie  deceived  party  as  far  as  can  the  refinery  at  the  tlmelie  thinks  most 
be  done  without  infringing  the  rights  beneficial.      Having  according    to    his 
of  third  persons.    Howell  v.  Harvey,  skiU    and  knowledge  at  a  time  when 
5  Ark.  270 ;  Fawcett  T.WliitehouBe,  1  he   thought   it    likely  to    rise,    and    it 
K.  &  H.  132  ;  Fogg  v.  Johnston,  27  Ala.  having    risen,   and     the    :finn    being 
482;  Ingraham  v.  Foster,  81  id.   128.  in  want  of    some,  he    sells   his    own 
But  where  one  partner  complains  that  sugars     to    the  firm    without    letting 
his  copartner  luis  not  discharged  his  the  firm  know  that  it  was  his  sugar  that 
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laid  down.  The  plaintiff  and  Fen  wick  were  partners  at  will  in  the 
business  of  glass  manufacturers^  and  for  that  purpose  had  taken  a 

lease  of  some  glass-houses  and  a  free-stone  quarry.  Fen  wick's  son 
having  afterward  been  admitted  into  the  partnership,  he  and  his 
father  applied  for  a  renewal  of  the  lease,  in  their  own  names  alone, 

was  Bold/'  and  accordingly  it  was  held  cane,  Hicken  ▼.  Congreve,  1  R.  <& 
that  the  firm  was  entitlra  to  that  profit.  M.  150,  which,  althoaeh  arising  be- 
The  same  rule  prevails  where  one  part-  tween  the  shareholders  m  a  joint-stock 
ner  buys  goods  for  the  firm  of  another  company,  is  equally  applicable  in  a  case 
firm  of  which  he  is  a  member,  without  of  ordinary  partnership.  In  that  case 
disclosing  the  fact.  Aberdeen  R.  R.  Co.  the  company  was  formed  to  work  a  mine» 
V.  Blakie,  1  Macq.  461 ;  Benson  v.  Hea-  and  was  principally  got  np  by  three  of 
thorn,  1  Y.  &  C.  826.  The  question  in  the  defendants ;  it  was  proposed  that  & 
all  such  cases  is,  not  whether  the  firm  lease  of  the  mine  should  bo  purchased 
got  the  property  at  its  real  value  at  the  by  the  company,  and  a  lease  to  the  corn- 
time,  but  wnether  the  partner  furnish*  pany  was  executed  by  the  owner  of  the 
ing  it,  unknown  to  the  company,  pro-  property  for  £25,000.  This  sum  was 
cured  it  at  a  time  when  it  was  his  duty  accordingly  charged  to  the  company, 
to  have  procured  it  for  the  company,  and  but  it  afterward  turned  out  that  £10,000 
at  a  price  less  than  that  at  which  the  only  had  been,  in  fact,  paid  to  the  owner 
company  took  it.  Bank,  etc,  v.  Tyrell,  for  the  lease,  and  that  the  remaining 
5  Jur.  (N.  S.)  924 ;  Gaskell  v.  Chambers,  £15,000  had  been  distributed  among  the 
26  Beav.  860.  If  he  enters  into  a  secret  directors.  The  three  principal  promo- 
partnership  with  others  in  business  of  ters  of  the  company  all^fed  that  the 
the  same  kind  or  nature,  he  will  be  lia-  property  had  been  sold  to  them,  on  their 
ble  to  his  copartners  for  his  share  of  private  account,  before  the  company  had 
the  profits.  Thus  in  Rhea  v.  Sunyhue,  come  into  existence,  that  £25,000  was  a 
39  Cal.  579,  the  defendant  entered  into  fair  price  for  the  company  to  pay  for 
an  arrangement  with  the  plaintiffs  to  the  lease,  and  that  the  £15,000  was  only 
purchase,  on  their  joint  account,  a  tract  a  fair,  profit  on  a  re>sale,  the  original 
of  land  at  a  price  not  to  exceed  thirty-  purchase  being  entirely  at  the  personal 
four  thousand  dollars,  with  the  mutual  risk  of  the  three.  They  said  that  the 
understanding  that  S  should  consum-  lease  was  taken  directly  to  the  company, 
mate  the  purchase  for  the  least  price  and  that  the  amount  of  the  considera- 
for  which  the  land  could  be  bought,  tion  money  was  stated  to  be  £25,000^ 
S  purchased  for  thirty  thousand  dollars,  with  the  knowledge  of  the  lessor,  and 
but  represented  to  his  associates  that  merely  for  the  purpose  of  simplifying 
the  price  was  thirty-four  thousand  dol*  the  title.  But  it  was  admitted  that 
lars,  and  received  from  each  his  propor-  £10,000  only  reached  the  lessor^s  hands, 
tion  of  that  sum.  Held,  the  false  repre-  and  that  the  £15,000  had  been  divided 
sentation  of  S  was  a  fraud  upon  his  as-  amongst  the  defendants,  as  alleged  in  the 
Bociates,  and  that  he  was  liable  for  the  bill.  A  motion  was  made  by  the  plain- 
excess  paid,  with  interest.  In  an  Irish  tiffs  that  the  three  principal  defendants 
case.  Lock  v.  Lynam,  4  Ir.  Ch.  189,  two  might  be  ordered  to  pay  into  court  such 
partners  entered  into  an  agreement  as  sums,  part  of  the  £15,000,  as  appeared 
partners  in  obtaining  contracts  for  sup-  by  their  answers  to  be  then  in  their 
plying  goods  for  the  public  service,  and  hands,  and  an  order  to  that  effect  was 
one  entered  into  secret  arrangements  made  accordingly.  Beck  v.  Kantoro- 
with  others,  by  virtue  of  which  he  was  wicz,  8  K.  &  J.  ^0;  there  five  persons 
to  receive  a  part  of  the  profits  in  those  proposed  to  purchase  a  mine,  and  to  get 
concerns,  on  application  of  the  other  up  a  company  to  work  it.  One  of  them, 
partner  to  share  in  the  last  named  profits,  Ejintorowics,  negotiated  on  behalf  of 
the  lord  chancellor  intimated  an  opinion  himself  and  coad venturers  with  the  own* 
that  the  plaintiff  was  entitled,  but  re-  ers  of  the  mine,  and  agreed  with  the 
ferred  the  case  to  a  master  to  deter-  owners  for  a  purchase  from  them,  at  a 
mine  the  state  of  accounts ;  to  state  sum  of  £85,000,  and  he  represented  to 
whether,  any  secret  partnership  was  his  coad  venturers  that  this  sum  was  the 
entered  into,  as  claimed,  and  to  report  least  which  the  owners  would  take  for 
all  the  particulars.  This  principle  the  mine.  In  point  of  fact,  however, 
was   well   illustrated    in   an    English  there  was  an  agreement  between  Kan- 
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without  communicating  the  fact  to  the  plaintiff.  They  stated  to  Wil- 
kinson, the  agent  of  the  lessor,  that  they  were  determined  to  have  no 
farther  connection  in  trade  with  the  plaintiff,  though,  at  that  moment, 
they  had  not  apprised  him  of  their  intention  to  dissolve  the  partner- 
ship.   By  agreement  executed  between  the  Fenwicks  and  Wilkinson 


torowicz  and  the  owneni,  that  if  the  other,  it  appeared  in  the  first  place  that 
mine  was  parchased  at  that  price  he  was  two  of  the  original  promoters  were 
to  have  £20,000  for  his  trouble  ;  but  this  members  of  the  committee  of  mana^e- 
was  unknown  to  the  other  adventurers  ment.  In  this  latter  capacity  they  Se- 
and  to  the  company  which  was  after-  came,  as  it  were,  agents  for  the  company, 
ward  formed.  Upon  the  supposition  and  were,  as  such,  bound  to  buy  for  the 
that  £85,000  was  the  price  of  the  mine,  company  at  as  reasonable  a  price  as  pos- 
a  contract  for  the  sale  of  it  at  that  price  sible,  although  in  their  character  of 
was  entered  into  between  the  owners  of  grantees  they  were  entitled  to  sell  at 
the  one  part,  and  Kantorowicz  and  his  any  price  they  liked.  It  also  appeared 
four  coadventurers  of  the  other.  Part  that  the  £125,000  at  which  the  company 
of  the  purchase-money  was  to  be  paid  was  to  buy  was  fixed  by  the  committee 
in  shares  in  the  company  proposed  to  be  of  management,  upon  the  assumption 
formed.  Shortly  afterwaitl  a  prospectus  that  £85,000  was,  in  fact,  to  be  paid  to 
was  issued,  with  a  view  to  the  forma-  the  vendors  of  the  mine,  and  tnat  the 
tion  of  the  company,  and  in  the  pro-  difference  between  £85,000  and  £125,- 
spectns  it  was  stated  tliat  a  contract  had  000  would  cover  the  preliminary  ex- 
been  entered  into  for  the  purchase  by  penses  and  .  what  was  considered  to 
the  company  of  the  entire  property  for  be  a  fair  premium  for  the  promoters. 
£125,000,  including  all  preliminary  ex-  This  premium  was  alluded  to  in  the 
penses,  and  a  premium  to  the  parties  prospectus,  and  was  a  premium  of  £60,- 
who  had  incurred  the  risk  and  the  re-  000  to  be  paid  out  of  tne  difference  be- 
sponsibility  of  the  original  purchase,  tween  the  £85,000  and  the  £125,000. 
The  company  was  formed.  The  agree-  Another  premium,  payable  oat  of  the 
ment  between  Kantorowicz  and  the  £85,000  to  one  of  the  promoters  alone, 
owners  was  afterward  discovered,  and  a  was  never  contemplated  in  drawing  up 
bill  was  filed  by  three  of  the  committee  the  prospectus.  Upon  these  grounds  it 
of  management  of  the  company,  on  be-  was  held  not  to  be  competent  to  Kanto- 
half  of  themselves  and  other  sharehold-  rowicz  to  get  a  bonus  of  £20,000,  in  ad- 
era,  for  the  purpose  of  compelling  Kan-  dition  to  his  share  of  the  £30,000,  and 
torowicz  to  account  to  the  company  for  that  having  kept  back  the  transaction 
the  £20,000  premium  which  he  had  re-  as  to  the  £20,000,  he  ought  to  be  con- 
ceived in  shares  from  the  vendonrof  the  sidered  as  having  joined  the  other  four 
mine.  On  the  part  of  Kantorowicz  it  promoters  in  stipulating  for  pavment  bv 
was  insisted  that  he  had  an  interest  in  the  company  of  a  premium  of  £30,000, 
the  mine,  and  was  a  selling  party,  and  and  no  more.  He  in  fact  allowed  them, 
that,  therefore,  he  practiced  no  fraud  on  in  the  exercise  of  their  judgment  as  to 
the  four  original  adventurers :  and  sec-  what  was  a  right  premium  to  demand 
ond,  that  even  if  the  transaction  could  of  the  company,  to  contract  with  the 
not  be  upheld  as  between  him  and  them,  company  for  the  £30,000,  and  that  was 
the  company  could  not  complain,  as  he  the  contract  which  the  court  held 
and  the  other  promoters  avowedly  sold  ought  to  be  peHormed  as  between 
the  property  to  the  company  for  £125,-  the  company  and  the  promoters.  Al- 
000,  and  the  company  had  got  all  they  though  nothing  is  said  in  the  contract 
ever  expected,  or  nad  contracted  to  have,  of  partnership,  in  reference  thereto. 
See,  too,  Ex  parte  Perrier,  7  Ir.  Ch.  each  partner  is  in  law  regarded  as  con- 
Rep.  250 ;  Foss  v.  Hardbottle,  2  Ha.  tracting  to  devote  his  best  endeavors  to 
489.  But  it  was  held  upon  the  ev-  promote  the  interests  of  the  firm  and  to 
Idenoe,  tliat  Kantorowicz  had  no  interest  do  nothing  intentionally  to  jeopardize 
in  the  mine,  and  that,  as  between  him  and  its  interests.  Of  course  the  nature  of 
the  other  promoters,  the  transaction  the  business,  its  extent,  and  the  circum- 
oould  not  for  one  moment  stand.  With  stances  existing  at  the  time  when  the 
respect  to  the  more  diflBicult  question  partnership  was  entered  into  may  large- 
which  arose  between  Kantorowicz  on  ly  qualify  this  implied  contract.  As  if 
the  one  side,  and  the  company  on  the  at  the  time  when  a  person  enters  into 
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the  lease  was  renewed  from  the  22d  of  November  following.  The 
Fen  wicks  then  gave  the  plaintiff  notice  of  their  intention  to  dissolve 

the  partnership  on  the  same  22d  of  November.  Sir  William  Grant 
held^  clearly,  that  the  lease  so  renewed  was  the  property  of  the  part- 
nership of  the  plaintiff  and  the  Fen  wicks.  "  It  is  clear,"  he  said, 
that  "  one  partner  cannot  treat  privately  and  behind  the  backs  of  his 
copartners,  for  a  lease  of  the  premises  where  a  joint  trade  is  carried 

on,  for  his  own  individual  benefit ;  if  he  does  so  treat,  and  obtains  a 

partnership  with  another,  snch  person  Evans  y.  Gibson,  39  Mo.  223 ;  Smith 
know  that  he  is  engaged  in  another  v.  Ramsey,  6  111.  873,  or  when  he  par 
business  which  he  also  intends  to  con-  chases  property  leased  by  the  firm, 
tinne,  and  which  will  be  likely  to  occa-  the  parenaae  inures  to  the  benefit  of  his 
py  a  portion  of  his  time  and  attention,  copartners  upon  payment  of  their  share 
he  cannot  complain  that  he  does  not  of  the  purchase-money.  Lafflin  v.  Nag- 
devote  aU  his  time  to  the  business  of  ler,  9  Gal.  662 ;  Moreau  v.  Safferans, 
the  firm.  But  if  he  conducts  his  other  3  Sneed  (Tenn.),  395;  Wheatley  v.  Cal- 
business  in  such  a  manner  as  is  liliely  houn,  12  Leigh  (Va.),  264.  Where  one 
seriously  to  afiect  the  solvency  of  the  partner,  during  the  existence  of  the  firm, 
firm,  or  as  threatens  the  destruction  of  negotiated  for  and  obtained  in  his  own 
the  joint  property,  a  court  of  equity,  name  the  exclusive  use  of  a  riffht,  it 
upon  proper  application,  will  interfere  was  held  that  he  held  it  in  trust  for  the 
by  injunction  to  stop  the  mischief,  firm.  Weston  v.  Ketcham,  89  N.  Y. 
(iratz  V.  Bayard,  11  S.  &  R.  (Penn.)  41  ;  Sup.  Gt.  54 ;  see,  also,  Fairchild  v.  Fair- 
Niles  V.  Thomas,  9  Sim.  607.  One  part-  child.  64  N.  Y.  471 ;  where  the  same 
ner  must  account  for  any  profit  or  ad-  was  held  as  to  real  estate,  the  title  to 
vantage  that  results  to  him  from  the  which  was  taken  in  the  name  of  one 
use  of  partnership  property,  as,  where  partner.  When  one  firm  buys  goods  of 
he  occupies  a  dwelling-house  belonging  another  firm  of  which  one  of  its  mem- 
to  the  firm,  he  must  account  to  his  co-  hers  is  also  a  partner,  knowing  the 
partners  for  the  rent.  Holden  v.  Pean,  facts,  such  partner  is  not  bound  to  ac- 
4  Ired.  (N.  G.)  Eq.  228.  So  if  he  em-  count  to  it  for  his  share  of  the  profits 
ploys  the  funds  or  property  of  the  firm  on  such  purchase.  Freck  v.  Blakiston, 
in  a  private  venture,  he  must  account  88  Penn.  St.  474.  Upon  the  same  prin- 
to  the  firm  for  the  profits  realized  there-  ciple  the  owners  of  a  vessel  are  enti- 
from,  Grawshay  v.  Gollins,  15  Ves.  218 ;  tied  to  all  profits  made  by  the  master 
Solomon  V.  Solomon,  2  Kelly  (Ga),  18;  during  the  voyage.  Thus  in  Fanning 
Brown  v.  Litton,  1  P.Wms.  140;  Eason  v.  Ghadwick,  8  Pick.  (Mass.)  420,  the 
V.  Gherry,  6  Jones'  Eq.  (N.  G.)  261,  and  plaintiff  and  two  others  were  owners  of 
whether  a  profit  is  realized  or  not,  he  a  vessel  —  one-eighth  by  plaintiff,  one- 
would  be  cliargeable  with  interest  upon  eighth  by  J.  B.  Fanning,  and  three- 
the  partnership  funds  employed  in  his  quarters  by  defendant.  The  vessel 
private  business.  Pierce  v.  Daniels,  sailed  on  a  whaling  voyage,  under  com- 
25  Vt.  624  ;  Kelly  v.  Greenleaf,  8  Story  mand  of  defendant.  When  he  returned, 
(U.  S.),  98 ;  Garter  v.  Home,  1  Eq.  Ga.  the  account  of  the  whaling  voyage  was 
Ab.  18.  As  to  all  adVanta^s  acquired  settled.  It  was  after waM  discovered 
by  him  in  his  own  name,  which  should  the  defendant  had  received  compensa- 
inure  to  the  benefit  of  the  firm,  he  tion  on  the  voyage  for  services  rendered 
stands  as  a  trustee  for  his  copartners,  to  a  privateer,  and  in  saving  wrecked 
as,  where  he,  without  the  knowledge  of  property,  for  which  he  had  rendered  no 
his  copartners,  procures  the  renewal  of  account ;  one-eighth  of  which  the  plain- 
a  lease  of  premises  used  by  the  firm,  in  tiff  claimed  to  recover  in  an  action  of 
his  own  name ;  Mitchell  v.  Read,  61  assumpsit.  It  was  held,  that  the  money 
Barb.  (N.  Y.)  810;  affirmed  Gt.  of  so  earned  belonged  to  all  the  owners. 
Appeals,  61  N.Y.  128;  Leach  v.  Leach,  18  whether  they  owned  as  partners  or  ten- 
Pick.  (Mass.)  68;  Anderson  v.  Lemon,  ants  in  common,  and  that  assumpsit 
11  N.  Y.  286 ;  Dougherty  v.  Van  was  a  proper  action,  as  there  was  only 
Nostrand,  1  Hoff.  Gh.  (N.  Y.)  68;  one  item  unsettled. 
Gader    v.    Huling,   27    Penn.    St.    84; 


Pebsokal  Obligatioics.  263 

lease  iu  his  own  name,  ifc  is  a  trast  for  the  partnership,  and  this  re- 
newal mnst  be  held  to  haye  been  so  obtained." 

Pttrtaer*!  duty  as  to  partnenhip  property. 

Sec.  131.  In  what  has  preceded,  we  see  that  the  same  rnles  and 
tests  are  applied  to  the  condnct  of  partners  as  are  ordinarily  applied 
to  that  of  trustees.  A  trustee  ought  strictly  to  pursue  the  tenor  of 
his  way,  without  perverting  it,  directly  or  indirectly,  to  his  own  per- 
sonal adyantage.'  So,  there  is  an  obligation  imposed  upon  a  partner 
the  instant  he  receives  partnership  property,  either  to  apply  it  to  part- 
nership purposes,  or  to  charge  himself  as  debtor  with  it  in  the  partner- 
ship books.*  And,  indeed,  it  is  not  always  suflScient  for  a  partner  to 
charge  himself  as  a  debtor  in  the  partnership  books  with  merely  the 
sums  due  from  him  to  the  partnership,  with  interest  thereon.  If  he 
applies  the  sums  received  by  him  a£  a  partner  in  any  profitable  pri- 
vate  speculation,  he  must  account  to  his  copartners  for  the  profits  by 
the  money  so  applied.* 

Putnacs  bound  to  work  for  intttroot  of  firm.    Role  in  Xiong  v.  M^JeBtre^ 

Sec.  132.  As  it  is  the  duty  of  partners  to  devote  themselves  to  the 
interest  of  the  firm,  it  seems  clear  that  no  man  has  a  right  to  engage 
in  any  business  or  speculation  which  must  necessarily  deprive  the 
partnership  of  a  portion  of  his  skill,  industry,  or  capital.  In  the 
American  case  of  Long  v.  Majestre,*  A  and  B  carried  on  business  as 
partners  in  the  name  of  B,  but  with  the  funds  of  A  and  B,  without  any 
dissolution  of  the  partnership  or  rendering  any  account  to  A,  and  with- 

*  1  Madd.  Chan.  140 ;  Richardson  y.  to  each  alleged  agent.  Such  convejance 

Chapman,  7  Bio.  P.  C.  324 ;  Mitchell  ▼.  to  one  of  the  former  partners,  in  settle- 

Beed,  61  N.  Y.  123.  ment  of  a  debt  due  the  firm,  maj  inare  to 

the  benefit  of  the  firm, bat  does  not  inure 

Dtiity  of  partner  :  winding  up  buii-  to  plaintiff's  benefit.  Bray  v.  Morse, Wis. 
nen  of  diisohed  firm. — After  the  disso-  ^  Ex  parte  Youge,  3  Yes  &  B.  86. 
Intion  of  a  firm,  one  of  its  members  'Stoughton  v.  Lynch,  1  Johns.  Ch. 
cannot  act  as  the  agent  of  a  creditor  of  470.  And  see  Barton  y.  Wookey,  infra. 
the  firm  in  holding  obliffations  due  the  *  1  Johns.  Ch.  305  ;  Pierce  y.  Dan- 
firm,  as  collateral  secanty,  for  a  note  iels,  24  Vt.  624 ;  Soales  y.  Barton,  86 
due  from  the  firm  to  such  creditor,  and  id.  652.  The  question  as  to  how  far  one 
taking  a  conyeyance  of  land  in  settle-  partner  is  restricted  from  entering  into 
ment  of  such  an  obligation ;  and  in  sach  any  other  business  in  the  absence  of 
a  case  the  creditor,  in  an  action  on  the  any  stipulation  in  reference  thereto  in 
firm  note,  is  not  bound  to  account  for  the  contract,  is  to  be  determined  in  yiew 
the  yalue  of  such  land  or  of  such  al-  of  the  nature  and  character  of  the  bus- 
leged  collaterals,  where  it  appears  that  iness,  its  necessities  and  the  eyideut  ez- 
they  were  neyer  in  his  possession,  that  pectation  of  the  parties  in  yiew  of  all 
he  neyer  authorized  such  alleged  agent  the  circumstances.  Law  y.  Cross,  1 
to  hold  them  for  him,  and  neyer  re*  Blackf.  (U.  S.)  683 :  The  Potomac,  2  id. 
eeived  any  payments  thereon,  and  that  681 ;  Caldwell  y.  Lichen,  7  Paige's  Ch. 
the  land  was  not  oonyeyed  to  him  bat  (N.  Y.)  483. 
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out  his  consent,  entered  into  partnership  with  G,  and  carried  all  the 
funds  of  Ay  in  his  hands,  into  the  new  copartnership.  On  the  death  of 
B,  A  filed  a  bill  against  his  administratrix  and  C  for  an  account.  It 
was  held  that  he  was  entitled  to  an  account  from  G  of  the  transac- 
tions and  profits  of  the  partnership  between  him  and  the  intestate, 
and  of  the  personal  estate  of  the  intestate  in  his  hands.  '^  The  prin- 
ciples of  courts  of  equity,"  observes  Sir  John  Leach,  *'will  not  permit 
that  parties,  bound  to  eac}i  other  by  express  or  implied  contract  to 
promote  an  undertaking  for  the  common  benefit,  shall  any  of  them 
engage  in  another  concern  which  necessarily  gives  them  a  direct  in- 
terest adverse  to  that  undertaking.  For  example,  there  is,  necessarily, 
some  degree  of  rivalry  between  a  morning  and  an  evening  paper,  es- 
pecially in  the  country.  It  might  clearly,  therefore,  be  made  a 
question  whether  it  would  be  a  due  act  of  management  in  the  part- 
nership concern  of  a  morning  paper,  to  assist,  with  its  property  and 
its  labor,  the  publication  of  any  other  newspaper,  so  as  to  enable  the 
majority  of  the  partners  in  that  respect  to  bind  the  minority. *'  * 

Miut  not  aMume  position  oaloulated  to  bias  him  against  proper  disohaty  of  his 
duty.    Rule  in  Burton  v.  Wookey. 

Sec.  133.  The  principles  which  have  just  been  discussed  may  be 
carried  still  further;  for  it  has  been  expressly  laid  down  that  no  part- 
ner who  owes  a  duty  toward  another  can  place  himself  in  a  situation 
which  gives  him  a  bias  against  the  discharge  of  that  duty.  In  Bur- 
ton V.  Wookey,'  the  plaintiff  and  defendant  entered  into  partnership 
together,  to  deal  in  lapis  calaminari^.  The  defendant,  who  was  a 
shopkeeper,  was  to  take  an  active  part  in  the  concern,  and  to  pur- 
chase the  lapis  calaminaris  from  the  miners,  in  whose  neighborhood 
he  lived.  Many  of  the  miners  were,  before  the  partnership,  in  the 
habit  of  dealing  at  his  shop,  and  continued  so  for  some  years  after 
the  partnersliip,  receiving  from  the  defendant  ready  money  for  the 
lapis  calaminaris,  and  paying  for  their  shop  goods  afterward,  as  they 
would  have  done  to  any  other  shopkeeper;  but,  in  the  year  1817  or 
1818,  owing,  as  the  defendant  alleged,  to  the  distress  of  the  times,  a 
new  course  of  dealing  book  place  between  the  defendant  and  the 
miners;  in  the  place  of  paying  them  for  the  lapis  calaminaris  with 
money,  he  paid  them  with  shop  goods,  and  in  his  account  with  the 
plaintiff,  he  charged  him  as  for  cash  paid,  to  the  amount  of  the  price 

^GlasBlnfftonv.  Thwaites.l  S.&S.183.    UmptaHon   to   abuse   the   partnership 
'  Madd.  (k  Geld.  867.    But  in  Glass-    property  is  not  sufficient  to  induce  the 
ington  T.  Thwaites  it  was  held  that  a    court  to  interfere  by  ir\}uneUan. 
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of  the  goods.  The  question  was  whether  he  could  justify  this  charge,  or 
whether  he  must  not  divide  the  profit  made  by  him  on  the  sale  of  the 
goods  with  the  plaintiff.  Sir  John  Leach:  '^It  is  a  maxim  of  the  counts 
of  equity,  that  a  person  who  stands  in  a  relation  of  trust  or  confidence 
to  another,  shall  not  be  permitted,  in  pursuit  of  his  private  advan- 
tage, to  place  himself  in  a  situation  which  gives  him  a  bias  against 
the  due  discharge  of  that  trust  or  confidence.  The  defendant  here 
stood  in  a  relation  of  trust  or  confidence  toward  the  plaintiff,  which 
made  it  his  duty  to  purchase  the  lapis  calaminaris  at  the  lowest  possi- 
ble price  ;  when,  in  the  place  of  purchasing  the  lapis  calaminarisy  he 
obtained  it  by  barter  for  his  own  shop  goods,  he  had  a  bias  against  a 
fair  discharge  of  his  duty  to  the  plaintiff!.  The  more  goods  he 
gave  in  barter  for  the  article  purchased,  the  greater  was  the  profit 
which  he  derived  from  the  dealing  in  store  goods ;  and  as  this  profit 
belonged  to  him  individually,  and  as  the  saving  by  a  low  price  of  the 
article  purchased  was  to  be  equally  divided  between  him  and  the 
plaintiff,  he  had  plainly  a  bias  against  the  due  discharge  of  his  trust 
or  confidence  toward  the  plaintiff.  I  must,  therefore,  decree  an  ac- 
count of  the  profit  made  by  the  defendant  in  his  barter  of  goods,  and 
must  declare  that  the  plaintiff  is  entitled  to  an  equal  division  of  that 
profit  with  the  defendant." 

Rixle  when  Bunriving  partner  1«  executor  of  deceased  partner. 

Sec.  134.  It  frequently  happens  that  surviving  partners  are  appointed 
the  executors  of  their  deceased  copartner.  In  many  cases,  this  ar- 
rangement may  be  almost  matter  of  necessity,  but  the  inconveniences 
arising  from  it,  generally  speaking,  outweigh  its  advantages.  For  it 
is  clear  that  surviving  partners  so  situated  have  inconsistent  duties 
to  perform.  It  is  true  that  the  difficulties  of  this  situation  are  not  so 
obvious,  where  the  parties  claiming  under  the  testator  are  all  sui  juris 
as  where  some  of  them  are  infants  ;  but  even  in  the  former  case,  the 
surviving  partner  cannot,  without  the  full  knowledge  and  consent  of 
these  parties,  make  his  situation  of  executor  a  means  of  advantage  to 
his  copartnership  ;  and  in  the  latter* case,  the  difficulties,  in  the  ab- 
sence of  specific  contract,  seem  to  be  insuperable,  unless  the  whole 
partnership  concern  be  wound  up,  or  recourse  be  had  to  a  court  of 
equity.* 


'This  is  Btronglr  iUastrated  by  the  been   entered    into    between    executor 

Important  case  of  Wedderburn  v.  Wed-  partners  and  the  legatees  of  their  de- 

derbum,  2  Keen,  722  ;  4  Myl.  &  C.  41,  ceased  copartner  were  put  an   end  to, 

in    which    arrangements    which   had  although  confirmed  \>j  deed  after  the 

34 
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Daty  M  to  aoconnta. 

Sec.  135.  The  good  faith  of  the  partners  is  mutually  pledged  to 
eabh  other,  that  the  business  shall  be  conducted  with  their  actual 
personal  interposition,  enabling  each  to  see  that  the  other  is  carrying 

legatees  had  come  of  a^,  and    acted  moneys  expended  for  the  eldest  son's 
upon     for    a    long    series    of    years ;  maintenance.     A  deed  dated  Septem- 
and  a    decree  was    made  for  an   ac-  ber,  l&Od,   between   A  and  the   eldest 
count   to  the  le^tees    of  the  profits  son,  was  executed,  on  which  these   ac- 
made  by  the  sorviying  partners  subse-  counts  were  indorsed,  and  A  covenanted 
quent  to  their  copartner's  death,  the  for  the  payment,  by  installments,  of  the 
ground  of  the  decision  being,  that  the  share  due  to  the  eldest  son,  so  far  as  the 
legatees  had  been  placed  under  a  disad-  same  had  been  realized ,  and  the  eldest 
vantage  from  the  double  position    in  son  decUured  he  was  "  content  and  satis- 
which  the  executors  stood.  •  This  was  a  fled  with  the  disclosures  thus  far  made 
strong  case,  because  the  partnership  was  and  accounts  thus  far  given,"  etc,  and 
under  articles  which  authorized  a  set-  it  was  provided  he  should  not  be  pre- 
tlement  of  accounts  between  the  execu-  vented  from  claiming  any  further  sluire, 
tors  of  a  deceased  partner  and  the  sur-  **  not  as  yet  received,  or  fallen  in,  or  ac- 
vivinff  partners,  although  they  did  not  counted  for."    In  1810, 1815, 1821,  1826,. 
provide  for  the  case  of  a  surviving  part-  and   1890,  changes  took  place  in  the 
ner  being  appointed    executor.      The  partnership   firm.      There  were    three 
facts  were  as  follows :    A,  B  and  C,  in  younger  children,  who  attained  tw^nty- 
1796,  became  partners  as  merchants,  un-  one  respectively,  in  1812, 1818,  and  1820» 
der  articles  for  seven  years,  and  it  was  when  similar  accounts,  founded  on  the 
provided,  that  if  either  partner  died  in  same  basis,  were  stated  to  each  of  them 
the  meantime,  the  partnership  should  by  the  executors  ;  and  a  similar  deed  of 
be  determined,  as  to  his  share,  from  the  settlement  executed  by  the  two  former^ 
Ist  of   May  following  his  death ;    and  and  a  release  by  the  latter,  and  further 
that  thereupon  an  account  should  be  divisions  of  the  testator's  assets  made 
taken,   and,  after   payment   of   debts,  accordingly.     In  1816,  the  only  other 
'*  payment,  appropriation  and  delivery "  child  died  an  infant,  and  then  also  a 
should  be  made  between  the  surviving  division  of  assets  was  made ;   and  in 
partners  and  the  executors  of  the  de-  1822,  a  deed  of  release  was  executed  bj 
ceased  partner,  of  the  residue  of  the  the  trustees  of  the  settlement  of  one  of 
monevs,  goods,  etc.,  of  the  partnership,  the  daughters,  in  respect  of  a  balance 
In  1801,  B  died,  and  appointed  his  wife  not  included  in  the  deed  executed  bj 
and    surviving  partners,  A  and  C,  his  her.     Upon  a  bill  being  filed  in  1831» 
executors  and  guardians  of  his  infant  by  the  several  children  and  their  rep- 
children,  who  were  his  residuary  lega-  resentatives,  against  A  and  C  and  the 
tees.     A  and  C  only  proved  the  will,  other  surviving  partners,  praying  for  a 
and  having  caused  a  valuation  and  ac-  participation  of  the  gains  made  by  the 
count  of  the  partnership's  assets  to  be  partnership,  since  the  death  of  A,   Lord 
made,  a  balance  sheet  was  settled  up  to  Langdale,  M.  R.,  was  of  opinion  that 
the  Ist  of    May.  1801,  showing  what  the  relief  must  be  granted  aa  prayed ; 
amount  was  considered  due  to  the  tes-  holding  that  Jl  and  G  being  executors 
tator's  estate  (which  included  outstand-  and    guardians    as    well  as  survlving 
ing  credits  to  a  large  amount),  and  his  partners,  and  the  release  being  partid 
estate  was  credited  accordingly  in  the  only,  and  founded  on  insufficient  knowl- 
partnership  books,  and  the  partnership  edge  by  the  cestui  que  trusts  of  the  part- 
continued   by  the  surviving  partners,  nership  afikirs  ana  accounts,  the  plain- 
but   no  severance   of   the  assets    was  tifis  were  not  precluded,  by  their  deeds 
made.     In  May,   1800,  the  eldest  son  or  by  lapse  of  time,  from  inquiring  inta 
came  of  age,  and  an  account  was  stated  the  mode  in  which  the  assets  of  the  old 
by  the  executors,  of  the  testator^s  resid-  firm  had  been  dealt  with,  and  claiming 
uary    personal    estate,    but   which  as-  a  share  in  the  profits  arising  from  the 
sumed,  as  its   basis,  the  valuation  and  testator's  assets   which  had  been  used 
account   made  on  the  testator's  death,  in  the  business  of  the  successive  part- 
Another    account    was    stated    of   the  nerships.     njx>n  appeal  to  Lord  Cotten^ 
debts    and    credits    remaining    unpaid  ham,  0.,  his  Lordship  affirmed  the  decis- 
and    uncollected,    showing   what    was  ion  of  Lord  Langdale,  observing,  that 
then    divisible ;    and    another   of   the  had  the  representatives  of  the  testator 
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it  on  for  their  mutnal  advantage,  and  not  destroying  it.'  Hence,  it 
is  the  duty  of  each  to  keep  precise  accounts,  and  to  have  them  always 
ready  for  inspection.* 

One  partner  cannot  esolnde  Ua  copartner. 

Sec.  136.  It  follows  from  these  considerations,  that  one  partner 
cannot  exclude  another  from  an  dtjual  management  of  the  concern,' 
whether  the  partnership  be  in  full  operation,  or  whether  it  be  only 
subsisting  for  the  purpose  of  winding  up  the  affairs.*  This  remark, 
however,  must  be  received  with  some  limitation  :  for  if  one  partner 
were  solely  interested  in  the  partnership  property  in  fspecie,  the  other 
sharing  in  the  profits  only,  it  could  hardly  be  said  that  the  latter  had 
an  equal  power  in  the  management  of  the  property  in  specie.  In  a 
case  where  a  mortgagee  of  mines  in  possession  was  called  upon  by  the 
mortgagor,  his  partner,  to  expend  more  money  on  them,  the  mort- 
gagor insisting  that  the  mines  were  injured  for  the  want  of  such 
expenditure,  Lord  Eldon  said,  that,  taking  this  not  as  a  matter  of 
mortgage,  but  as  a  partnership,  he  should  like  to  hear  to  what 
expense  a  partner  could  be  called  on  to  go,  if  he  happened  to  be  a 
very  large  creditor  of  the  partnership  trade.*  However,  in  all 
ordinary  matters  relating  to  the  partnership,  the  powers  of  the  part- 
ners are  co-extensive.  !f  or  instance,  it  has  been  held  that  one  of  two 
partners,  joint  tenants  of  a  house  where  their  business  is  carried  on, 
has  a  right  to  authorize  a  joint  weekly  servant  to  remain  in  the 
house,  though  the  other  partner  has  regularly  given  him  a  week's 
notice  to  leave  the  service.* 

Mnat  not  incur  great  ezpenaes  withoat  comnilting  l^  oopartnen.    Rule  in. 
Jeffireys  v.  Smith. 

Sec.  137.  As  one  partner  cannot,  in  general,  exclude  the  other  from 

not  been  his  sarviving  partners,  their  power  and  right  of  selling  as  execa- 

diity  would  have  been  to  nave  followed,  tors,  and  purchasinff  as  partners :  that 

as  closely  as  possible,  the  provisions  of  the  transaction  of  1801   had   no  effect 

the  deed  and  the  directions  of  the  wlU ;  whatever  in  altering  the  position  of  the 

and  any  settlement   they  might  have  testator's  property  and  interest,  and  that 

come  to  with  the   surviving  partners,  the  rights  of  his  children  were  to  be 

would   have   been    binding ;    that   the  considered  precisely  as  they  would  have 

union  of  the  two  characters  in  the  same  been,  if  no  sach  transaction  had  taken 

person  rendered  any  binding  settlement  place. 

extremely  difficult,  and  a  strict  adher-  ^  16  Yes.  51. 

ence  to  the  provisions  of  the  deed  could  *  Rowe  v.  Wood,  2  Jac.  &  W.  558. 

hardly  have  been  so  conducted  as  to  *Ibid. 

have  excluded  future  investigation  and  ^  Wilson    v.    Greenwood,    1  Swanst. 

inquiry;   but  that  here  the  executors  481. 

did  not  attempt  to  observe  those  provis-  '  Bowe  v.  Wood,  2  Jac.  &  W.  656. 

ions,  or  to  follow  the  directions  of  the  *  Donaldson  v.  Williams,  1  G.  &  M. 

will,  but  assumed  to  themselves  the  845. 
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the  exercise  of  his  partnership  rights,  so  it  is  contrary  to  good  faith 
that  he  should  in  any  way  transgress  the  oi*dinary  privileges  of  a 
partner  in  the  management  of  the  concern ;  as,  for  instance,  by  order- 
ing expensive  repairs,  or  otherwise  incurring  unnecessary  expense, 
though  for  partnership  purposes.'  And  here  we  may  again  advert 
to  that  general  rule>  which  indeed^ is  essential  to  the  constitution  of  a 
trading  partnership,  that  no  member  of  the  society  can  introduce  a 
stranger  without  the  consent  of  the  copartners.'  Even  where,  by 
virtue  of  some  special  agreement,  or  in  a  particular  case,  as  that  of 
mines,  a  partner  has  power  to  ensign  his  share  in  the  partnership,  it 
seems  doubtful  whether  there  is  not  a  degree  of  confidence  reposed  in 
the  retiring  partner  that  he  will  select  a  proper  person  as  assignee.' 
The  contrary,  hojvever,  was  holden  in  the  case  of  Jeffreys  v.  Smith.* 
The  plaintiff  and  Guppy  were  partners  in  a  mine.  Guppy  find- 
ing that  the  concern  was  likely  to  be  ruinous,  agreed,  in  January, 
1819,  to  assign  his  four-sixteenths  to  Hodgson,  and,  by  an  agree- 
ment of  the  13th  of  December  of  the  same  year,  Hodgson  assigned 
two  of  these  sixteenth  shares  to  J.  S.  On  the  14th  of  December  of 
the  same  year,  Guppy  sent  a  notice  to  the  plaintiff  that  he  had  as- 
signed his  shares,  and  that,  as  to  him,  the  partnership  was  to  be  at  an 
end.  The  style  of  the  firm  was  then  changed  to  John  Jeffreys  &  Co. 
In  November,  1821,  the  plaintiff  filed  his  bill  for  a  dissolution  and  ac- 
count, there  being  several  parties  concerned.  It  was  admitted  at  the 
hearing  of  the  cause,  that  J.  S.  was  a  needy  person,  and  that  Hodgson 
was  not  in  opulent  circumstances.  Sir  J.  Copely  held,  that  Guppy 
ceased  to  be  a  partner  on  the  13fch  of  December,  and  in  the  course  of 
his  judgment  observed  as  follows  : — ^*  It  is  said  that  the  assignment 
was  colorable ;  that  is,  that  it  was  made  for  the  sake  of  securing  the 
assignor  from  future  liability.  Suppose  he  made  it  with  that  view, 
he  had  a  right  so  to  protect  himself  from  future  liability.  It  is 
alleged  that  the  assignee  was  not  a  responsible  person.  Let  it  be  so  : 
Guppy,  for  the  purpose  of  securing  himself,  had  a  right  to  assign  to 
a  person  not  responsible.  The  only  ground  of  objection  would  be, 
that,  though  there  was  an  assignment  in  form,  there  was  an  under- 
standing between  the  parties  that  the  assignee  should  bq  a  trustee  for 
the  assignor.  Here  there  is  no  pretense  for  such  a  supposition.  I 
must  hold,  therefore,  that,  at  all  events,  the  assignment,  coupled  with 


»Dig.  Lib.  17,  tit.  2.  8.  68;  Pothier.        *AfUe,  p.  18;  also,  note  1,  page  19. 
mtr.  de  8oe,  chap.  5,  b.  1.  *  See  2  Bell's  Goinm.621.  *  8  Ruas.  168. 
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the  notice,  freed  Guppy  from  future  liability."  It  should  appear 
from  this  case  that  the  moral  obligation  imposed  upon  partners,  to 
look  to  the  eligibility  of  the  assignees  of  their  respective  shares,  is  not 
sufficient  to  influence  a  court  of  equity  in  directing  an  account.  This 
at  least  seems  to  be  the  case  when  such  assignees  are  not  absolutely 
insolvent ;  and,  perhaps,  to  hold  otherwise  would  be  to  introduce  too 
much  of  refinement  into  equitable  doctrines.  However,  in  cases  where 
a  power  of  appointing  assignees  exists,  the  court,  though  not  advert- 
ing to  the  manner  in  which  this  power  is  exercised,  will,  nevertheless, 
take  care  that  its  extent  is  not  abused.  And  therefore,  if  A,  having 
authority  for  that  purpose,  appoint  that  his  executor  shall  be  a  part- 
ner with  B,  this  will  not  bind  B  to  a  partnership  with  the  executor 
of  A's  executor.* 

Pnrtner  may  enter  into  sttb-partnerahip. 

Sec.  138.  Although  the  delectus  pereoncBy  which  is  inherent  in  the 
nature  of  partnership,  precludes  the  introduction  of  a  stranger  against 
the  will  of  any  of  the  copartners,  yet,  as  we  have  seen  incidentally,' 
no  partner  is  precluded  from  entering  into  a  sub-partnership  with  a 
stranger  :  nam  soci  mei  socius,  meus  socius,  non  est*  In  such  case,  the 
stranger  may  share  the  profits  of  the  particular  partner  with  whom  he 
contracts,  and,  not  being  engaged  in  the  general  partnership,  will  of 
course  not  be  liable  for  their  debts,«  and,  upon  the  bankruptcy  of 
the  particular  partner,  may  prove  against  his  separate  estate.' 

Z2aoh  partner  agent  lor  his  oopartner. 

Sec.  139  The  power  of  one  partner  to  bind  the  other  in  contracts  re- 
lating to  the  partnership  will  be  more  properly  considered,  when  we  treat 
of  the  relative  rights  of  partners  and  third  persons  ;  but  it  may  here  be 
stated  that  the  general  principle  which  governs  all  partnerships  in 
trade  is  this,  that  each  individual  partner  constitutes  the  others  his 
agents  for  the  purpose  of  entering  into  all  contracts  for  him  within 
the  scope  of  the  partnership  concern ;  and,  consequently,  that  he  is 
liable  to  the  pei*formance  of  all  such  contracts,  in  the  same  manner  as 
if  entered  into  personally  by  himself.  • 

Stock  mnat  be  naed  for  augmentation  of  trade  —  No  claim  for  oontribation  when 
he  pays  out  money  throqgh  mistake  on  his  part  or  fraud  of  others,  if  neg* 
Ugent. 

Sec.  140.  The  stock  of  the  partnership  is  only  to  be  employed  in 

>  Crawshay  v.Maale,  1  Swanst.  ^1.  Rose,  255 ;  Brown  v.  De  Tastet,  Jac.  284. 
*  Ante,  p.  44,  see  note  eorUra,  p.  76.  See  2  Bell's  Comm.  686. 

>  Dig.  Lib.  17,  tit  2.  B.  20  *Ex  parte  Dodgson,  Mont.  &  M.  A.  445. 
^  Sir     Charles    Raymond's    case,  2  <  6  Bing.  792. 
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the  augmentation  of  the  trade,  for  the  mntual  benefit  of  the  partners, 
neither  of  them  can  make  use  of  it  for  their  own  private  advantage. 
Therefore,  if  one  copartner  borrow  money  of  the  other  on  his  note,  he 
shall  pay  interest  for  it,  though  he  had  more  money  in  the  stock  than 
he  borrowed.*  But,  unless  there  be  an  agreement  to  the  contrary,  it 
is  the  ordinary  course  that  e.ach  partner  should  be  able  to  dispose  of 
the  partnership  stock  for  the  augmentation  of  the  trade,  and  to  nego- 
tiate bills  and  notes  in  the  name  of  the  firm,  and,  where  be  has 
advanced  money,  to  receive  contribution.  However,  it  seems  he  has 
no  claim  to  contribution  when  he  has  paid  away  money  through 
imposition  on  the  part  of  others,  or  mistake  on  his  own  part.' 

Pow«r  of  minority. 

Sec.  141.  It  is  said  by  a  learned  writer  that,  in  the  abaenoe  of  an 
express  stipulation,  a  majority  must  decide  as  to  the  disposal  of  the 
partnership  property  ;  or,  if  no  majority  can  be  obtained  to  decide  as 
to  such  disposal,  or  there  are  but  two  partners  in  the  firm,  one  or 
more  partners  may  manage  the  concern  as  they  may  think  fit,  pro- 
vided it  be  within  the  rules  of  good  faith,  and  warranted  by  the  cir- 
cumstances of  the  case.'  It  will  be  observed  that  this  opinion  is 
given  with  considerable  caution,  and  perhaps  it  may  be  laid  down 
that,  in  a  partnership  without  articles,  the  power  of  the  majority  to 
bind  the  minority  is  confined  to  the  ordinary  transactions  of  the 
partnership.^  Prima  facie  the  rights  of  partners  are  equal ;  and, 
therefore,  in  matters  out  of  the  routine  of  business,  it  seems  unrea- 
sonable that  the  minority  should  be  driven  to  the  alternative  of  dis- 
solving the  partnership  or  yielding  to  the  wishes  of  the  majority.  In 
one  case  it  is  said  to  have  been  decided  that,  in  all  sea  adventures, 
the  acts  of  the  majority  shall  bind  the  whole,  *  but  there  provision 
was  made  to  that  effect  by  deed. 

Rule  in  Ck»iit  ▼.  Hanis. 

Sec.  142.  In  Const  v.  Harris,*  Lord  Eldon  expressed  his  opinion 
that  the  majority  of  partners  had  a  right  to  bind  the  minority,  pro- 
vided their  conduct  was  that  of  men  acting  bona  fide,  and  not  con- 
spiring to  baffle  and  defeat  the  minority  on  every  occasion.    His 

*  Beecher  v.  Guilburn,  Mofieley,  8.  members  of  a  club  ha^e  no  right  to 

'  M'llreath  v.  MargeteoQ,  4  Doug.  278 ;  bind  the  minority  to  the  adoption  of  acts 

In  re  Webb,  2  Moore,  500.  which  are  inconsistent  with  the  original 

'  Chlttj's  Laws  of  Commerce  1,  Vol.  objects  of  the  club. 

8,  p.  284.  *  Falkland  v.  Cheney,  5  Bro.  P.  C. 

*^See  6  Ves.  777 ;  5  Bio.  P.  C.  489.    It  476. 

fleems  clear  that  the  majority  of  the  *  Turn.  &  Ross.  516,  525. 
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Lordship  said  —  ^'I  call  that  the  act  of  all  which  is  the  act  of  the 
majority,  provided  all  are  consulted,  and  the  majority  are  acting  bona 
fids  —  meeting,  not  for  the  purpose  of  negativing  what  any  one  may 
have  to  offer^  but  for  the  purpose  of  negativing  what^  when  they  are 
met  together,  they  may,  after  due  consideration,  think  proper  to 
negative.  For  a  majority  of  partners  to  say  ^  we  do  not  care  what 
one  partner  may  say ;  we,  being  the  majority^  will  do  what  we  please' 
is,  I  apprehend,  what  this  court  will  not  allow."  The  majority  of 
partners  never  represents  the  whole  body  except  where  there  has 
been  a  voice  called  for  from  the  minority.  The  court  will  generally 
take  the  opinion  of  the  minority  to  have  been  fairly  overruled.* 

JMy  of  surviving  partners. 

Sec.  143.  As  the  power  of  partners  with  respect  to  rights  created 
pending  the  partnership  remains  after  the  dissolution,*  so  also  do 
their  mutual  obligations.  It  is,  therefore,  the  duty  of  those  who  are 
appointed  to  wind  up  the  afPairs  of  the  partnership,  to  do  every  thing 
for  the  utmost  advantage  of  the  concern.  No  partner  can  make  any 
use  of  the  property  inconsistent  with  that  purpose,'  nor,  in  perform- 
ance of  this  business/  can  he  claim  to  himself  any  particular  reward 
or  compensation  for  his  trouble ;  as,  for  instance,  by  charging  com- 
mission for  getting  in  the  debts.^  And  all  compositions  for  debts 
after  dissolution  and  before  separation,  are  for  the  benefit  of  the  part- 
nership.' 

Hole  whmi  firm  consists  of  distinct  firms. 

Sec.  144.  Generally,  the  same  rules  which  regulate  the  rights  and 
duties  of  partners,  where  the  firm  consists  of  individual  members 
only^  will  be  equally  applicable  when  the  firm  consists  of  several  dis- 
tinct firms,  or  partly  of  distinct  firms  and  partly  of  individual  mem- 
bers. Therefore,  if  A  and  B  as  partners  engage  in  a  speculation  with 
O,  A  and  B  are,  with  reference  to  0,  as  one  individual ;  consequently 
A  is  answerable  to  0  in  respect  of  the  dealings  of  B  in  the  joint 
speculation.* 

IVhan  equity  wiU  interfere. 

Sec.  145.  We  have  thus  attempted  to  give  an  outline  of  the  obligations 
of  partners,  when  they  are  not  bound  by  particular  restrictions  of  their 

>  Per  Lord  Eldon,  S.  C.  Priv.  C.  C.  812.    See  post,  p.  142. 

*  Per  Mansfield,  C.  J.,  1  Tannt.  104.  >  Beak  v.  Beak.  2  Swanst.  (t27. 

*  1  Swanst.  507.  *  Ault  ▼.  Goodrich.  4  Rass.  480. 
-•Whittle    ▼.    M'Farlane,    1    Knapp. 
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own.  How  far  a  court  of  equity  will  interfere  to  give  relief  upon 
the  breach  of  any  of  these  obligafions,  must  depend  upon  the  merits 
of  each  particular  case.  It  will  never  refuse  to  interfere  where  the 
breach  is  attended  with  circumstances  of  palpable  injustice.  On  the 
other  hand,  mere  differences  of  temper,  casual  disputes,  and  other 
minor  grievances,  are  matters  too  trivial  to  induce  a  court  of  equity 
to  settle  the  terms  of  partnership.  In  the  words  of  Lord  Eldon, 
*' Where  partners  differ,  as  they  sometimes  do  when  they  enter  into 
another  kind  of  partnership,  they  should  recollect  that  they  enter 
into  it  for  better  and  worse,  and  this  court  has  no  jurisdiction  to 
make  a  separation  between  them,  because  one  is  more  sullen  or  less 
good-tempered  than  the  other.  Another  court,  in  the  partnership  to 
which  I  have  alluded,  cannot,  nor  can  this  court  in  this  kind  of  part> 
nership,  interfere,  unless  there  is  a  cause  of  separation,  which  in  the 
one  case  must  amount  to  downright  cruelty,  and  in  the  other  must 
be  conduct  amounting  to  an  entire  exclusion  of  the  partner  from  his 
interest  in  the  partnership."  * 

>  IJac.  &  W.  592  ;  Wray  v.  Hutchinson,  2  Myl.  &  K.  235. 
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CHAPTER   VIII. 

PERSONAL    OBLIGATIONS. 

Sec.  146.  Riglits  and  obligationB  of  partners  under  contract. 

Sbc.  147.  Gronnds  npon  wliicli  epecific  performance  ia  decreed. 

Sex;.  148.  When  contract  ia  continuooB  and  profits  uncertain. 

8rc.  149.  Action  for  damages  for  breadi  of  contract. 

Sbc.  150.  Rule  in  Hercj  v.  Birch. 

Sbc.  151.  When  equity  will  enjoin  dissolution. 

Sbc.  152.  What  must  l>e  shown  to  maintain  action  for  damages. 

Sbc.  153.  Rules  for  construction  of  contract  —  Gainsborough  v.  Stark. 

Sec.  154.  How  far  acts  of  partners  affect  construction 

Sbc.  155.  Nature  of  business. 

Sbc.  156.  Time  when  partnership  begins. 

Sbc.  157.  Term  of. 

Sbc.  158.  Style  of  firm. 

Sbc.  159.  Shares  to  be  advanced. 

Sbc.  160.  Several  rights  in  real  property. 

Sbc.  161.  Profits  to  be  distributed. 

Sbc.  163.  Personal  duties  of  partners. 

Sbc.  168.  Keeping  proper  books. 

Sbc.  164.  Not  exercising  same  trade  on  separate  account. 

Sbc.  165.  Express  stipulations  against. 

Sec.  166.  Expremo  urwiu  at  exduno  non. 

Sbc.  167.  When  partner  retires  before  term  is  ended. 

Sec.  168.  Decision  of  difierences  by  the  majority. 

Sbc.  169.  Acquiescence  in  deviation  from  terms  of  contract,  effect  of. 

Sbc.  170.  Annual  account. 

Sbc.  171.  When  equity  treats  provisionB  of  contract  as  waived. 

Sbc.  173.  Errors  may  be  stipulated  against. 

Sbc.  173.  General  account  upon  dissolution. 

Sec.  174.  Executors  or  legatees  carrying  on  trade  of  deceased  partner. 

Sbc.  175.  Power  of  appointment  need  not  be  strictly  executed.     Rule  in  Ponton 

V.  Dunn. 

Skc.  176.  Construction  of  clause  for  substitution. 

Ssc.  177.  Representative  of  deceased  partner  must  conform  to  terms  of  will. 

Sbc.  178.  Executors  treated  as  partners  in  certain  cases. 

Sac.  179.  When  children  succeed  to  business  of  deceased  partner. 

Sec.  180.  Expulsion  clause. 
35 
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Sec.  181.  Arbitration. 

Sec;  1B2.  Partnership  by  deed  must  be  ^iBsolved  by  deed. 

Sec.  188.  Liquidated  damages. 

Sec.  184.  When  real  estate  is  subject  of  arbitration . 

Sec.  185.  Deed  of  dissolution  must  be  specified  as  to  time  when  it  takes  effect. 

Sec.  186.  What  such  deeds  usually  contain. 

Sec.  187.  When  retiring  partneir  leases  capital  in  the  firm. 

Sec.  188.  Taking  annuity  does  not  create  liability  as  partner. 

Sec.  189.  Effect  of  taking  usurious  interest. 

Sec.  190.  Incoming  partners. 

Sec.  191.  Rule  when  partners  are  indebted  to  firm.     Simpson  ▼.  Rackman. 

Sec.  192.  Deed  of  trust  made  by  one  partner. 

Sec.  198.    Rule  in  Belcher  ▼.  Sikes  as  to  deed  of  dissolution  as  to  individual 

* 

matters. 
Sec.  194.    As  to  ownership  of  stock. 
Sac.  195.    Courts  of  equity  will  not  relieve,  except. 

Rights  and  obligatioiui  of  partnors  undar  the  articles. 

Sec,  146.  Before  the  partnership  is  actually  constituted,  there  is 
frequently  a  written  agreement  between  the  parties  to  enter  into  part- 
nership, which  agreement  is  not  considered  as  the  final  contract 
between  them,  but  merely  as  expressing  an  intention  that  such  con- 
tract shall  be  completed  by  subsequent  acts,  or  by  articles  of  partner- 
ship.* It  should  bo  noticed,  therefore,  before  we  examine  the  differ- 
ent clauses  of  the  articles  themselves,  that  a  court  of  equity  will, 
under  certain  circumstances,  compel  the  specific  performance  of  an 
agreement  to  enter  into  partnership.  This  point  seems  to  have  been 
clearly  settled  by  Lord  Hardwicke  in  the  case  of  Buxton  v.  Lister.* 
There,  A  and  B  agreed  to  purchase  certain  trees  at  a  price  payable  by 
installments,  the  purchasers  to  have  eight  years  for  disposing  of  the 
same,  and  articles  of  agreement  to  be  drawn  and  perfected  as  soon  as 
could  conveniently  be,  etc.  Lord  Hardwicke  held  that  specific  per- 
formance of  this  agreement  might  be  decreed.  He  added,  *^  suppose 
two  partners  should  enter  into  an  agreement,  by  such  a  memoran- 
dum as  in  the  present  case,  to  carry  on  a  trade  together,  and  that  ic 
should  be  specified  in  the  memorandum,  that  articles  shoitld  be 
drawn  pursuant  to  it,  and  before  they  are  drawn  one  partner  flies  oflF, 
I  should  be  of  opinion,  upon  a  bill  brought  by  the  other  in  this  court 
for  a  specific  performance,  that  notwithstanding  it  is  in  relation  to 
a  chattel  interest,  yet  a  specific  performance  ought  to  be  decreed." 

1  Wats.  Partn.  60.  '  8  Atk.  888. 
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In  the  case  jnst  cited.  Lord  Hardwicke  observed  that,  although 
ispeciiic  performance  was  generally  decreed  in  matters  concerning 
the  realty  only,  yet  there  were  cases  where  such  relief  might  be  had 
in  personal  matters.  His  Lordship  then  noticed  a  case  of  Taylor  v. 
Neville,  which  was  for  performance  of  articles  of  sale  of  eight  hun- 
dred tons  of  iron,  to  be  paid  for  in  a  certain  number  of  years,  and  by 
inatallmentsy  and  the  relief  sought  was  decreed  ;  and  he  added,  that 
such  sort  of  contracts  differ  from  those  that  are  immediately  to  he  exe- 
'  cuted, 

€hroimd  upon  whioh  speoifio  perfonnanoe  1«  decreed. 

Sec.  147.  In  the  case  before  Sir  John  Leach,  his  Honor  very  clearly 
explained  the  doctrine  laid  down  by  Lord  Hardwicke.  ^'  Courts  of 
equity,"  he  said,  "  decree  the  specific  performance  of  contracts,  not 
upon  any  distinction  between  realty  and  personalty,  but  because  dam- 
ages at  law  may  not  in  the  particular  case  afford  a  complete  rem- 
edy. Lord  Hardwicke  observed,  that  such  sort  of  contracts  as 
that  in  Taylor  v.  Nevill  differ  from  those  that  are  immedi- 
ately to  be  executed  ;  and  they  do  differ  in  this  respect,  that  the 
profit  upon  the  contract,  being  to  depend  upon  future  events,  can- 
not be  correctly  estimated  in  damages  where  the  calculation  must  pro- 
ceed upon  conjecture.  In  such  a  case,  to  compel  a  party  to  accept 
damages  for  the  non-performanco  of  his  contract,  is  to  compel  him  to 
sell  the  actual  profit  which  may  arise  from  it,  at  a  conjectural 
price."  ^ 

Rule  when  contract  1«  continuing  and  profits  uncertain. 

Sec.  148.  These  observations  of  Sir  John  Leach  are  peculiarly  appli- 
cable to  the  case  of  a  partnership,  which  is  a  continuing  contract,  and 
of  which  the  profits  are  uncertain,  and  cannot  possibly  be  estimated  at 
any  fixed  amount.     It  is  clear,  therefore,  upon  principle,  that  a  bill 
for  the  specific  performance  of  such  a  contract  will  be  sustainable, 
and  it  seems  singular  that  no  express  decision  on  the  subject  should 
have  appeared  in  the  reports.     A  case,  however,  of  this  nature,  was 
decided  by  Sir  W.  Grant    Upon  a  bill  filed  by  a  partner  against  his 
copartners,  sometime  after  the  business  of  the  partnership  had  com- 
menced, praying  for  a  specific  performance  of  the  partnership  agree- 
ment by  a  due  execution  of  the  articles  in  pursuance  thereof,  it  was 
referred  to  the  Master  to  settle  proper  articles  of  partnership  upon  the 
footing  of  the  agreement ;  and  it  was  ordered  that  the  parties  should 

I  Adderley  v.  Dixon,  1  Sim.  &  Stu.  611. 
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execute  the  same.    And  an  aoconnt  was  decreed  of  all  dealings  and 
transactions  between  the  parties. 

Action  at  law  may  be  brought  for  breach  of  contract. 

Sec.  149.  Where  the  plaintiff  is  content  to  take  damages,  and  to  relin- 
quish the  intention  of  becoming  a  partner^  he  may  bring  his  action  of 
assumpsit  for  breach  of  the  agreement;  bat  in  that  case  he  must 
prove,  with  some  degree  of  particularity,  the  terms  of  the  intended 
partnership.'  In  a  case,  however,  in  which  it  appeared  that  the  de- 
fendant had  induced  the  plaintiff  to  relinquish  the  command  of  an 
East  India  ship,  by  promising  to  admit  him  at  the  ensuing  Christmas 
into  a  partnership,  in  which  the  defendant  was  engaged,  in  the 
room  of  M.,  who  had  retired,  and  the  plaintiff  was  to  have  one-fourth 
of  the  business,  undertaking,  in  the  meantime,  to  procure  as  many 
orders  as  he  could  ;  it  was  held,  that  this  agreement  was  sufficiently 
specific  to  enable  the  plaintiff  to  recover  damages,  although  a  court 
of  equity  might  have  declined  to  compel  the  specific  performance  of 
it,  on  the  ground  that  the  partnership,  when  entered  into,  might  have 
been  instantly  dissolved.' 


Rule  in  Hercy  v. 

Sec.  150,  This  brings  us  to  observe  that  a  court  of  equity  has  refused 
to  compel  the  specific  performance  of  an  agreement  of  this  nature,  in  a 
case  where  either  party  might  immediately  afterward  have  dissolved  the 
partnership.  Thus,  by  indentures  between  Hercy,  Birch  and  Cham- 
bers, reciting  that  they  had  on  the  25th  of  March  last  commenced  as 
copartners  in  the  business  of  a  banker,  it  was  agreed  that  they  should 
continue  to  cany  on  the  said  business  for  the  term  of  seven  years  ; 
and  that  in  case  any  or  either  of  them  should,  after  the  expiration  of 
that  partnership,  continue  to  carry  on  the  business  of  a  bauker,  either 
alone  or  in  partnership  with  any  other  person,  until  any  one  or  moi'o 
of  the  parties  to  the  indenture  should  have  a  legitimate  or  illegitimate 
son,  whom  the  father  should,  by  writing  or  by  his  will,  desire  to  have 
introduced  to  the  said  business,  and  who  should  live  to  attain  the  age 
of  sixteen,  the  party  or  parties  to  the  indenture,  who  should  so  carry 
on  the  said  business  of  a  banker,  should  take  such  son,  whether  legiti- 
mate or  illegitimate,  apprentice  for  five  years ;  and  after  the  expira- 
tion of  such  apprenticeship  should  receive  him  into  the  partnership 

then  carried  on  by  any  of  the  parties,  and  admit  him  to  an  equal  share 

II 1 1  ■  I.I  1 1         .        ■« 

1  Hibbert  v.Uibbert,Rol]8.Trm.T.1807.        <  M*NeU  v.  Beid,  9  Bing.  68 ;  2  Moon^ 
s  Figes  V.  Cutler,  8  Stark.  189.  &  Soott,  80. 
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with  the  then  partners.  The  busineas  was  carried  on  till  the  death 
of  Hercy,  and  afterward  by  the  survivors.  By  this  will,  in  pursuance 
of  the  power  nnder  the  articles  of  partnership,  he  appointed  an  illegiti- 
mate son  to  be  bound  apprentice  in  1802,  when  he  would  attain  six- 
teen, and  afterward  to  be  admitted  into  the  partnership,  according  to 
the  articles ;  and  he  provided  by  his  will  the  qualification  for  that 
pui*pose  required  by  the  deed.  The  bill  was  filed  by  that  illegitimate 
son,  having  attained  sixteen  years  of  age,  against  the  partners  pray- 
ing that  the  defendants  may  be  decreed  specifically  to  perform  the 
agreement  in  the  said  indenture,  and  take  the  plaintiff  apprentice, 
and,  at  the  expiration  of  the  apprenticeship,  admit  him  to  an  equal 
share  of  such  business,  etc.  Lord  Eldon  dismissed  the  bill,  observing 
thatycven  supposing  the  plaintiff  could  recover  damages  at  la>v  f or 
the  partner's  refusal  to  take  him  apprentice,  yet  he  was  of  opinion 
that  this  was  such  a  covenant  as  a  court  of  equity  could  not  specifi- 
cally execute.  '^Ko  one,"  he  said,  "  ever  heard  of  this  court  execut- 
ing an  agreement  for  a  {partnership,  when  the  parties  might  dissolve 
it  immediately  afterward  J 

Equity  will  sometlmef  enjoin  disiolution  of  th«  firm. 

Sec.  151.  It  is  said  that  Lord  Eldon  was  not  quite  satisfied  with 
his  decision  in  Hercy  v.  Birch,*  and  certainly  there  are  cases  where 
the  court  will  by  injunction  inhibit  the  dissolution  of  a  partnership.* 
Where  there  has  been  a  partnership  under  articles  for  a  term,  and  the 
term  has  expired,  the  court  wonld  probably  decree  the  specific  execu- 
tion of  the  articles;  not,  however,  with  a  view  of  continuing  the 
partnership,  but  of  investing  the  party  applying  with  certain  legal 
rights  under  the  articles.*  But  this  can  seldom  be  the  object  of  the 
suit,  where,  as  in  the  case  before  Lord  Eldon,  no  partnership  was 
commenced,  and,  therefore,  it  may  perhaps  be  laid  down  as  a  general 
rule  that  a  court  of  equity  will  not  decree  the  specific  performance 
of  an  agreement  to  enter  into  partnership  unless  such  agreement  re- 
late to  a  partnership  for  a  term.*  And  even  though  a  court  of  equity 
will,  under  such  circumstances,  make  the  decree,  yet,  according  to  an 
old  case,  it  will  not  direct  an  account  of  the  profits  from  the  time 

'  Henj  V.  Birch,  9  Ves.  357 ;  2  Hov.  specific  performance  after  term  expired, 

Supp.  ifi.  see  Mortimer  v.  Capper,  1  Bro.  C.  C.  156; 

«  1  Madd.  Chan.  411,  note  x.  Wilkinson  v,  Torkingtou,  2  You.  &  Col. 

'  Id.,  and  see  Chavanay  v.  Van  Som-  726. 

mer,  3  Wooddes.  Lect.  416,  n. ;  Rama-  '  In  the  anonymoas  case  in  the  ex. 

bottom  V.  Parker,  Madd.  &  Geld.  5.  chequer,  mentioned  in  1   Madd.  Chan. 

**  Id.,  and  see  Qow.  Partn.  110.    As  to  411,  it  does  not  appear  that  the  partner. 
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the  plaintiff  ought  to  have  been  admitted^  as  the  amount  of  such 
profits  might  hare  been  recovered  at  law.*  When  a  decree  is  sought 
for  the  specific  performance  of  a  partnership  agreement  not  under 
seal,  this  being  but  a  parol  agreement,  evidence  may,  of  course,  be 
given  on  the  other  side  that  the  agreement  has  been  vacated  by  parol. 

What  miut  be  shown  to  maintain  action  for  breach* 

Sec.  152.  Where  the  agreement  to  enter,  into  articles  is  itself  a 
deed  containing  covenants  on  both  sides,  an  action  will  lie  on  any  of 
these  covenants;  but  the  success  of  such  action  will  depend  on  the 
question  whether  the  covenant  on  which  it  is  brought  was  the  first 
to  be  performed,  and  has  been  broken  before  the  covenants  on 
the  other  side  were  to  be  executed.'  In  the  case  of  Walker  v. 
Harris,'  an  action  of  covenant  on  an  agreement  for  a  copartnership 
between  the  plaintiff  and  defendant  was  held  maintainable  under  the 
following  circumstances  :  The  plaintiff  being  in  trade,  and  possessed 
of  the  lease  of  a  house,  agreed  to  take  the  defendant  into  partnership, 
and  also  to  assign  over  to  him  a  moiety  of  the  interest  in  the  house, 
*'to  commence  from  and  after  the  29th  day  of  September  then  next, 
on  the  terms  and  conditions  following:  that  is  to  say,  the  said  Joseph 
Harris  shall  pay  to  the  said  Elizabeth  Walker,  on  or  before  the  29th 
day  of  September  next,  the  sum  of  3002.,  as  a  premium  or  fee  to  be 
admitted  into  the  said  partnership;"  it  then  provided  that  the  stock 
should  be  valued  by  two  persons,  one  chosen  by  each  of  the  parties; 
and  that  the  defendant  should  advance  a  sum  equal  to  the  value  of 
the  stock;  and  after  some  other  covenants  that  proper  articles  of  co- 
partnership should,  as  soon  as  convenient,  be  made  out.  The  first 
breach  of  this  covenant  assigned  in  the  declaration  was  that  the  de- 
fendant had  not  paid  the  sum  of  3002.  on  the  day  limited,  although 
the  plaintiff  was  willing  to  take  him  into  partnership.  The  defend- 
ant pleaded,  fii*st,  that  no  articles  of   copartnership  had  ever  been 

ship  was  for  a  term ;  but,  from  the  par-  '  1  Anstr.  245.      Where  there  is  no 

ticalarity  of  the  provisions  there  stated ,  premouH  covenant,  so  that  the  plaintiflf 

-we  may  conjecture  that  it  was.    There  can  only  bring  his  action  on  the  articles 

was  an  agreement  Hmongst  the  partners  themselves,  of  which  he  has   not  the 

that  in-  the  case  of  the  death  of  either  possession,  he  may  move   for  leave  to 

of    tbeni  they  would  execute  a  deed  in  inspect  the  partnership  deed,  stating, by 

favor  of  the  executor  of  the  person  so  his  affidavit,  that   he  has  brought  his 

dying,  so  as  to  constitute  bim  a  partner  action  against  the  defendant  for  dama- 

upon  giving  liis  bond  to  perform  the  ar-  ges  for  not  taking  him  into  partnership, 

tides  of  partnership.     "Upon  a  bill  for  pursuant  to   a  deed  in  tbe   possession 

the  specific  performance  of  this  agree-  of  the  defendant ;  and  likewise  that  he, 

ment  it  was  decreed  as  prayed.  the    deponent,   baa    neither    copy   nor 

>  Anon.  2  Ves.  630.    Sed  qu.  counterpart.      Morrow  v.   Saunders,  1 

9  See  1  Wms.  Saund.  820,  n.  4.  Brod.  &  Bing.  818. 
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made;  second^  that  the  half  interest  in  the  premises  had  not  been 
oonveyed  to  him.  To  both  these  pleas  the  plaintiff  demurred^  and 
the  court  allowed  the  demurrer,  being  of  opinion  that  the  covenant 
of  the  defendant  was  precedent  to  the  other,  and  was  broken  before 
the  other  was  to  be  executed. 

Role  observed  in  oomtrtdng  contract— Rule  in  Gainsborough  v.  Stork. 

Sec.  153.  To  proceed  to  the  consideration  of  the  partnership  arti- 
cles, in  doing  which  it  may  be  observed,  in  the  first  place,  that  they 
are  subject  to  that  general  rule  of  law  by  which,  where  the  purpose 
of  the  parties  is  distinctly  recited  or  mentioned  in  the  instrument, 
the  words  which  seem  of  general  extent  are  confined  to  the  declared 
intention  of  the  parties.*  Thus  in  the  case  of  Gainsborough  v.  Stork,' 
it  was  provided  by  the  articles,  *'  that  if  either  of  the  parties  should 
die  during  the  fourteen  years  intended  for  the  partnership,  and  after 
an  account  passed  between  them,  then  the  surviving  partner  should 
take  to  his  own  use  all  the  goods,  ready  money,  and  things,  which,  on 
the  last  casting  up  before  such  death,  should  happen  to  be  in  stock 
between  them,  and  should  pay  or  satisfy  to  the  executors  or  adminis- 
trators of  the  deceased  partner  so  much  money  as  the  share  of  such 
deceased  partner  amounted  to  at  the  time  of  such  last  account  made.'' 
Afterward  they  made  an  indorsement  on  the  articles  to  the  following 
effect:  The  preceding  clause  of  the  articles  was  in  the  first  place 
recited;  it  was  recited  likewise,  that  in  case  of  the  death  of  either  of 
the  parties,  there  would  be,  in  all  probability,  debts  outstanding  due 
to  the  partnership  at  New  England  and  other  parts  beyond  seas,  and 
that  by  reason  of  such  debts  proving  bad,  and  the  variation  of  the 
exchange  in  New  England  and  other  parts,  the  surviving  partner 
might  be  much  damaged  by  accepting  such  debts  according  to  the 
making  up  of  such  last  account  on  the  foot  of  the  articles;  therefore, 
for  preventing  such  loss  to  the  surviving  partner,  in  case  of  the  death 
of  either  of  the  parties  before  the  end  of  the  copartnership,  it  was 
agreed  between  them,  that  in  case  either  of  them  should  die  before 
the  expiration  of  the  partnership,  the  surviving  partner  should  not 
be  accountable  or  liable  to  pay  the  executors  of  the  deceased  partner 
for  any  outstanding  debts,  in  New  England,  or  any  other  parts  beyond 
sea,  which  ai  stick  death  were  due  to  the  joint  trade,  otherwise  than  as 
the  same  effects  should  from  time  to  time  be  gotten  in  and  received 
by  the  surviving  partner,  and  then  only  for  the  share  thereof  of  the 

>  Bee  1  FoDbl.  Tieat.  Eq.  4A0;  Ognel's  Case,  4  Rep.  48 ;  Copeman  v.  Gallant,  1 
P.  W.  315,  notes.  >  Barnard,  812. 
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partner  so  djing.  After  this  indorsement  had  been  executed,  two 
successive  acconnts  were  settled,  and  nine  months  after  the  latter 
settlement,  Gktinsborongh,  one  of  the  partnera,  died.  A  bill  was  then 
filed  by  his  executor  against  Stork,  the  surriving  paiiiner,  for  an 
account  of  the  partnership  dealings,  to  which  the  defendant  submit- 
ted; insisting,  however,  that  in  taking  the  account  he  ought  not  to 
be  bound  to  take  the  foreign  outstanding  debts  which  accrued  since 
the  time  of  the  last  account  to  the  time  of  the  testator's  death,  and 
at  most  not  till  those  debts  should  happen  to  be  got  in.  But  Lord 
Hardwicke  was  not  of  that  opinion.  After  observing  that  it  was  very 
manifest  that  the  intention  of  the  parties  was  that  their  representa- 
tives should  not  be  entangled  in  their  accounts  after  their  decease,  his 
Lordship  stated  it  to  be  his  opinion  that,  by  the  plain  construction  of 
this  indorsement,  it  only  extended  to  such  foreign  debts  as  should  be 
contained  in  the  last  stated  account  before  the  death  of  one  of  the 
partners.  The  indorsement  recited  the  articles,  and  by  those  articles 
only  such  foreign  debts  were  included  as  did  exist  before  the  last 
stated  accounts  previous  to  the  death  of  one  of  the  partners.  The 
words  relied  upon  by  the  counsel  for  the  defendant  were,  which  at  such 
death  were  due;  and  from  thence  it  was  inferred  that  all  foreign 
debts  were  included  which  were  outstanding  at  the  time  of  such 
death.  It  was  indeed  true  that,  if  these  words  had  stood  by  them- 
selves, they  would  have  included  all  the  foreign  debts  which  were  out- 
standing at  the  time  of  such  death;  but  as  the  indorsement  had  a 
reference  to  the  articles  wherein  only  such  foreign  debts  were  included 
which  were  outstanding  at  the  time  of  the  last  stated  account  pre- 
vious to  the  death  of  the  partners,  these  words  in  it  must  be  coq- 
strued  secundum  subjectum  materiam. 

How  fax  tke  acts  of  partnen  afiaot  Um  oonstmotion  of  the  oontraot 

Sec.  154.  But,  in  the  construction  of  partnership  articles,  it  will 
be  necessary  to  bear  in  mind  three  important  observations  made  at 
different  times  by  Lord  Eldon.    They  are  these: 

1.  Partnerships  are  regulated  either  by  the  express  contract,  or  by 
the  contract  implied  by  law  from  the  relation  of  the  parties.  The 
duties  and  obligations  arising  from  that  relation  are  regulated,  as  far 
as  they  are  touched,  by  the  express  contract;  if  it  does  not  reach  all 
those  duties  and  obligations,  they  are  implied  and  enforced  by  the 
law.* 

M5  Ves.  226.  to  implied  duties.  —  The  rights  and  ob- 

CofUract  to  be  construed  u»  rtferenee    ligations  implied  by  law,  and  expressed 
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2.  Partnership  articles  are  read  in  a  court  of  equity  as  not  contain- 
ing the  clause  on  which  the  parties  have  not  acted/ 

3.  The  transactions  of  partners  are  always  to  be  looked  at  in  order 
that  you  may  determine  between  them,  even  against  the  written 
articles,  what  clauses  in  those  articles  will  not  bind  them,  provided 
those  transactions  afford  a  higher  probability,  amounting  almost  to 
demonstration.* 

And  again,  in  ordinary  partnerships,  nothing  is  more  clear  than 
this,  that  although  partners  enter  into  a  written  agi'eement,  stating 
the  terms  on  which  the  joint  concern  is  to  be  carried  on,  yet,  if  there 
be  a  long  course  of  dealing,  or  a  course  of  dealing  not  long,  but  still 
so  long  as  to  demonstrate  that  they  have  all  agreed  to  change  the 
terms  of  the  original  written  agi'eement,  they  may  be  held  to  have 

in  the  partnenship  contract  are  too  agree  that  no  one  of  them  shall  draw  or 
numerous  for  special  enumeration  and  accept  a  bill  of  exchange  in  his  own 
no  practical  advantage  would  result  name  without  the  concurrence  of  all  the 
therefrom.  In  reference  to  written  others,  yet,  if  thej  afterward  slide  into 
contracts  of  partnership,  if  any  of  the  the  habit  of  permitting  one  of  them  to 
stipulations  have  not  been  acted  upon  draw  or  accept  bills  without  the  concur- 
by  the  parties,  a  court  of  equity  will  rence  of  the  others,  this  court  will  hold 
read  the  contract  as  though  those  stipu-  that  they  liave  varied  the  terms  of  the 
lations  were  expunged.  Geddes  v.  original  agreement  in  that  respect." 
Wallace,  2  Bligh,  297;  Jackson  v.  The  partnership  articles  can  never  be 
Sedge  wick,  1  Swanst.  460.  "The  law,"  regarded  as  embodying  the  Wi^  contract 
said  Lord  Eldon,  in  the  first  case  cited  between  the  parties.  Lord  Langdale  in 
supra, "  as  I  apprehend,  is  that  tJie  trans-  Smith  v.  Jeyes,  5  Beav.  505,  very  aptly 
(letions  of  partners  are  always  to  be  said :  *'  The  transactions  of  partners 
looked  at  iu  order  that  you  may  be  able  with  each  other  cannot  be  considered 
to  determine  between  them,  even  against  merely  with  reference  to  the  express 
the  written  articles,  what  clauses  in  contract  between  them.  The  duties 
those  articles  will  not  bind  them,  pro-  and  obligations  arising  from  the  rela- 
vided  those  transactions  afford  a  higher  tlon  are  regulated  by  the  express  con- 
probability,  amounting  almost  to  de-  tract  between  them,  so  far  as  the  ex- 
monstration."  Thus  where  the  articles  press  contract  extends  and  continues  in 
provide  that  only  a  certain  partner  shall  lorce ;  but  if  the  express  contract,  or  so 
purchase  stock,  draw  bills,  or  execute  much  of  it  as  continues  in  force,  does 
notes,  if  another  partner  is  permitted  to  not  reach  to  all  these  duties  and  obliga- 
do  these  things,  the  firm  will  be  bouud  tions,  they  are  implied  and  enforced  by 
thereby,  and  courts  will  hold  that  they  tite  law,  and  it  is  often  matter  to  be 
have  varied  the  partnership  contract  in  collected  and  inferred  from  the  eondvct 
this  respect.  Const  v.  Harris,  T.  &  B.  and  practice  of  tlie  parties,  whether  they 
623.  "  in  ordinary  partnerships,"  said  have  held  themselves,  or  ought,  or  ought 
Lord  Eldon  in  the  case  last  cited,  not  to  be  bound  by  tJie  particular  provis- 
"  nothing  is  more  clear  than  this,  that,  ions  contained  intlidr  express  agreement, 
although  partners  enter  into  a  written  When  it  is  insisted  tliat  the  conduct  of 
agreement,  stating  the  times  upon  one  partner  entitles  the  other  to  a  dis- 
which  the  joint  concern  is  to  be  carried  solution,  we  must  consider,  not  merely 
on,  yet,  if  there  be  a  lonfif  course  of  the  specific  terms  of  the  express  con- 
dealinff,  or  a  course  ^of  dealing  not  long,  tract,  but  also  the  duties  and  obligations 
but  stw,  so  long  as  to  demovitrate  that  which  are  implied  in  every  partnership 
they  have  all  agreed  to  cJiange  the  terms  contract/*  Blissett  v.  David,  10  Hare, 
of  the  original  written  agreement,  they  522. 
may  be  hdd  to  have  changed  those  terms  ^  1  Swanst.  469. 
by  conduct.  For  instance,"  he  adds,  *'  if  *  2  Bliffh,  297.  But  see  Smith  v.  Duke 
iu  a  common  partnership  the  parties  of  Chandos,  Barnard.  410. 

36 
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changed  those  terms  by  conduct.  For  instance^  if  in  a  common  part- 
nership the  parties  agree  that  no  one  of  them  shall  draw  or  accept  a 
bill  of  exchange  in  his  own  name,  without  the  concurrence  of  all  the 
others,  yet,  if  they  afterward  slide  into  a  habit  of  permitting  one  of 
them  to  draw  or  accept  bills  without  the  concurrence  of  the  others,  a 
court  of  equity  will  hold  that  they  have  varied  the  terms  of  the  origi- 
nal agreement  in  that  respect.' 

Nature  of  the  biuinesa. 

Sec.  155.  The  words  of  covenant  at  the  commencement  of  a  part- 
nership deed,  which  are  usually  several  as  well  as  joint,  and  usually 
extend  to  all  the  succeeding  stipulations,  will  be  considered  in  a 
future  section.  The  more  important  stipulations  have  generally  refer- 
ence to  the  nature  of  the  business.  In  oMer  to  warrant  the  extension 
of  a  partnership  to  a  business'  or  bi*anch  of  business  not  originally 

^  Turn.  &  Rubs.  523.  was  one  of  tlie  original  subscribers,  and 
*  To  be  construed  so  as  to  effectuate  in-  beld  fifteen  shares,  in  respect  of  which 
tention  and  purpose  of  partners. — Pow-  he  had  paid  the  required  oeposit,  but  he 
ersof  a  majority  of  the  partners — The  had  not  executed  the  company's  deed  of 
contract  is  always  to  be  construed  so  as  settlement.  In  conformity  with  the 
to  effectuate  the  purpose  for  which  the  rules  of  the  company  he  had  effected  a 
partnership  is  formed,  and  this  will  al-  policy  with  it  on  his  life  for  1,500/.  In 
ways  be  done,  and  tlieir  declared  pur-  the  summer  of  1824,  the  act  6  Geo.  I, 
pose,  as  stated  in  the  contract,  will  al-  prohibiting  companies  from  carrying  on 
ways  control,  unless  their  conduct  has  the  business  of  marine  insurance,  was 
been  such  as  to  show  that  such  declared  repealed,  and  shortly  afterward  adver- 
purpose  was  subsequently  changed  by  tlsements  appeared  in  the  newspapers, 
the  assent  of  aU  the  partners,  and  the  stating  that  the  company  would  corn- 
fact  that  such  change  was  agreed  upon  mence  the  business  of  marine  insur- 
by  a  majority  oi  the  partners  does  not  ance.  The  plaintiff.  In  answer  to  an 
make  it  obligatory  upon  the  minority,  inquiry  whether  this  announcement  was 
Nautsch  v.  Irving,  Gow  on  Part.  App.  authorizcnl  by  the  directors,  was  in- 
898 ;  Davies  v.  Hawkins,  8  M.  &  S.  488 ;  formed  that  it  was,  and  that  if  he  ol>- 
Glassington  v.  Thwaites,  1  Sim.  &  Stu.  jected  to  the  course  about  to  be  pursued 
181 ;  Fennings  v.  Grenville,  1  Taunt,  he  might  receive  back  his  deposit  wiili 
241 ;  Const  v.  Harris,  1  Russ.  &  Tur.  interest,  and  have  his  policy  canceled 
625.  The  majority  may  control  as  to  and  the  premium  returned.  In  reply  to 
the  general  management  of  the  busi-  this  the  plaintiff  stated  that  he  was 
TkeBs,  provided  the  minority  are  consulted  ready  to  execute  any  deed  which  was  in 
and  permitted  to  make  knoton  their  ob-  conformity  with  the  prospectus ;  that 
jeetions.  Johnston  v.  Dutton,  27  Ala.  he  conceived  it  competent  for  him  to  in- 
245  ;  Irvine  v.  Forbes^  11  Barb.  (N.  Y.)  sist  that  the  business  in  which  he  was  a 
887 ;  Western  Stage  Co.  v.  Walker,  2  partner  should  be  carried  on  according 
Iowa,  504 ;  Peacock  v.  Cummings,  46  to  the  agreement  which  united  the  part- 
Penn.  St.  434 ;  Kirk  v.  Hodgson,  8  ners  together ;  that  he  couid  not  tnlnk 
Johns.  Cli.  (N.  Y.)  406  ;  but  even  t/ie  ma-  his  doing  so  would  entitle  the  managers 
jority  cannot  change  the  bitsiness  from  of  that  partnership  to  pay  him  out  his 
one  kind  to  another  different  from  that  capital,  and  deprive  him  of  a  share  in  a 
stcUed  in  the  contract.  This  was  well  il-  concern  of  which  he  had  the  highest 
lastrated  by  Lord  Eldoh  in  Nautsch  v.  opinion ;  that  he  therefore  required  tbe 
Irving,  ante  ;  a  company  was  formed  in  directors  to  abstain  from  any  contracts 
the  early  part  of  tbe  year  1824  for  or  engagements  relating  to  marine  in- 
granting  fire  and  life  assurances.  The  surance,  as  not  beine  contemplated  by 
capital  was  5,000,000^.,  divided  into  fifty  himself  and  those  who  joined  the  corn- 
thousand  lOU.  shares.     The    plaintiff  pany  upon  the  terms  of  the  prospectus^ 
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oonfcemplated  by  the  parties,  the  unanimous  consent  of  all  the  part- 
ners is  requisite,  for  it  is  competent  to  any  individual  member  of  a 

firm  to  insist  that  the  business  of  the  partnership  shall  be  confined 

and  that  he  required  an  undivided  at-  ship  is  dissolved  (even  where  it  can  be 
tention  on  the  part  of  the  directors  to  in  a  sense  dissolved  the  instant  after 
the  objects  defined  therein      The  plain-  notice  to  dissolve  is  given,  if  there  be 
tiff  afterward  attended  at  the  office  ot  no  contract  to  the  contrary),  it  must 
the  company,  to  execute  its  deed  of  set^  still  continue  for  the  purpose  of  wind- 
tlement,  but  finding  that  it  contained  ing  up  its  affairs,  of  taking  and  settling 
provisions    enabling    the    company  to  all  its  accounts,  and  converting  all  the 
carry  on  the  business  of  marine  insur-  property,  means,  and  assets  of  the  part- 
ance,  he  refused  to  execute  it,  as  not  be-  nership^  existing  at  the  time  of  the  dis- 
ing  conformable  to  the  terms  on  which  solution,  as  beneficially  as  may  be,  for 
the  company. was  formed.     In  pursu-  the  benefit  of  all  who  were  partners, 
ance  of  the  advertisements,  the  com-  according  to  their  respective  shares  and 
pany  had  commenced,  and  it  was  carry-  interests ;  and  the  other  partners  can- 
ing on,  the  business   of  marine  insur-  nut  say  to  him  to  whom  they  have  g^ven 
anoe ;    but  there  was  no  evidence  to  an  offer  of  his  deposit  and    interest, 
show  acquiescence  on  the  part  of  the  Take  that,  and  we  have  a  new  company, 
plaintiff,  and  there  was  evidence  to  show  keeping  the  effects,  means,  assets,  and 
continued  opposition  by  him  to  the  car-  prgperty  of  the  old,  as  the  property  of 
iring  on  of  such  business.     The  plain-  the    new  partnership.     Tlie   company 
tiff  applied  for  an  injunction  to  restrain  will  indemnify  the  plaintiff  against  loss 
the  directors  from  effecting  marine  in-  by  its  transactions  already  had,  or  here- 
surances, and  an  injunction  was  granted,  after  to  be  had,  not  for  the  specified 
The  bill  was  filed  by  tlie  plaintiff  on  purposes  of  the  institution.     But  the 
belialf  of  himself  and  all  others  the  right  of  a  partner  is  to  hold  his  partners 
shareholders   of  the  company  against  to    the  specified  purposes    whilst  the 
the  directors,  and  prayed  a  dissolution,  partnership  continues,  and  not  to  rest 
and,  if  necessary,  a  receiver,  and  an  in-  upon  indemnities  with  respect  to  what 
junction  to  restrain  the  defendants  from  he  has  not  contracted  to  engage  in.     A 
effecting  marine  insurances  in  the  name  dissatisfied  partner  may  sell  his  shares 
and  on  account  of  the  company,  and  for  double  wiiat  he  originally  gave  for 
from  using  the  n%me  and  from  apply-  them.      But  he   cannot   be   compelled 
ing    the  capital   of  the    company    for  to  part  with   them    for  that    reason ; 
such  purposes.    The  judgment  of  Lord  it  may    be    his    principal    reason    for 
Eldon,  as  far  as  it  relates  to  the  pow-  keeping  them,  having  the  partnership 
er  of  a  majority,  is  particularly   val-  concern  carried  on  according  to  the  cou- 
uable,  and  the  following  extracts  from  tract.     The  original  contract  and  the 
it  are  constantly  referred  to.    With  re-  loss  which  his  partners  would  suffer  by 
spect  to  the  liberty  eiven  to  the  plain-  a  dissolution  is  his  security  that  it  shall 
tiff  to  retire,  his  Loroship  said,  '*An  offer  be  so  carried  on  for  him  and  them  ben- 
is  made  to  tue  plaintiff  that  he  may  re-  eficially,  and  with  augmented  improve- 
ceive  back   his  deposit,   with  interest  ment  in  the  value  of  his  shares  and 
from  the  date  of  the  payment,  and  he  is  their    shares.'*     With    respect    to    the 
desired  to  consider  himself  as  having  power  of  a  majority  he  «aid :    *'  If  six 
received  notice  thereof.     But  it  is  not,  persons  joined  iH  a  partnership  of  life 
I  apprehtsnd,  competent  to  any  number  assurance,  it  seems  clear  that   neither 
ot  persons  in  a  partnership  ( unless  they  the  majority  nor  any  select  part  of  them, 
0how  a  contract  rendering  it  competent  nor  five  out  of  the  six,  could  engage 
to  them)  formed  for  specified  purposes,  that  partnership  in  marine  insurances, 
if  they  propose  to  form  a  partnership  unless  the  contract  of   partnership  ex- 
for  very   different    purposes,  to  effect  pressly  or  impliedly  g^ve  that  power ; 
that  formation  by  calling  upon  some  of  because,  if  this  was  otherwise,  an  indi- 
their    partners    to    receive    their    sub-  vidual  or  individuals,  by  engaging  in 
scribed   capital    and   interest  and  quit  one  specified  concern,  might  be  implica- 
the  concern  ;  and  in  effect,  merely  by  ted  in  any  other  concern  whatever,  how- 
compelling  them   to  retire   upon   such  ever  different  in  its  nature,  against  his 
tarms,  so  to  form  a  new  company.    This  consent.  But  if  a  part  of  the  six  openly 
would,   as  to  partnerships,  be  a  most  and  publicly  professed  their  intention 
dao^^erous  doctrine.     Where  a  partner-  to  engage  the  partnership  in  another 
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to  the  objects  for  which  it  was  coastitated.  And,  therefore.  Lord 
Eldou  decided  that  a  joininstock  oompaDy,  formed  for  the  purpose  of 
effecting  fire  and  life  insarances,  could  not,  without  the  conseut  of 

ooncern,  and  clearlj  and  distinctly  manner,  but  they  had  not  oonealted  the 
broaght  this .  to  tho  knowledge  of  one  owner  of  the  other  eighth  share,  and 
or  more  of  the  other  partners,  and  such  he  disapproved  of  the  alteration .  It 
one  or  more  of  the  other  partners  could  was  held  by  Lord  Eldon,  that  the  ma« 
be  dearly  shown  to  have  aoqaiesoed  in  jority  had  no  power  to  depart  from  the 
such  intention,  and  to  have  permitted  terms  of  the  original  agreement ;  and 
the  otlier  partners  to  have  entered  upon  upon  a  bill  fil<^  by  the  one  dissen* 
and  to  have  engaged  themselves  and  tient  partner  for  a  specific  perfoim-i 
the  body  in  such  new  projects,  and  ance  of  that  agreement,  a  receiver  ol 
thereby  to  have  placed  their  partners  so  the  profits  was  appointed.  In  a  long 
engaged  in  diificulties  and  em  harass-  and  elaborate  judgment.  Lord  Eldon 
ments  unless  they  were  permitted  to  distinctly  recogniBed  the  principle  that 
proceed  in  the  further  execution  of  such  articles  which  had  been  agreed  on  to 
projects,  if  a  court  of  equity  would  not  regulate  a  partnen^ip  cannot  be  altered 
go  the  length  of  holding  that  such  con-  vnthaut  the  content  of  oil  the  partners, 
duct  was  consent,  it  would  scarcely  In  modem  cases  the  same  principle  has 
think  parties  so  conducting  themselves  been  constantly  recognised  and  fol- 
entitled  to  the  feetinum  remedium  of  .in-  lowed.  See  Morgan's  case,  1  Mac.  &  Q. 
junction;*  •  »  »  *  «  Courts  must  225 ;  Davidson's  case,  4  K.  &  J.  668 ; 
struggle  to  prevent  particular  membera  Smith  v.  Qoldsworthy,  4  Q.  B.  480;  £. 
of  those  bodies  from  engaging  other  C.  L.  K.  45;  Daviee  v.  Hawkins,  8  M.  & 
members  in  projects  in  whicli  they  S.  488.  **  Indeed,"  says  Mr.  Lindley, 
have  not  consented  to  be  engaged, or  p.  429,  '*it  maybe  said  never  now 
the  engaging  in  which  they  have  not  to  be  disputed;  the  contest  always 
encourag^,  assented  to,  or  empowered,  turning  on  the  question,  whether  the 
or  acquiesced  in,  expressly  or  tacitly,  bo  acts  of  the  majority  do  or  do  not  belong 
as  to  make  it  not  equitable  that  they  to  the  class  under  consideration,  rather 
should  seek  to  restrain  them.  The  than  to  the  question  whether,  if  they 
principles  which  a  court  would  act  up-  do,  the  minority  is  or  is  not  bound  by 
on  in  the  case  of  a  partnership  of  six,  them.  It  has  been  held  not  competent 
must,  as  far  as  the  nature  of  things  for  a  majority  of  fihareholders  in  a 
will  admit,  be  applied  to  a  partnership  of  company  formed  for  the  purpose  of 
600."  *  *  *  "  They  who  seek  to  em-  making  a  railway  between  two  places, 
bark  a  partner  in  a  business  not  origi-  to  make  a  railway  between  two  other 
nally  part  of  the  partnership  ooncern,  places ;  Bagshaw  v.  The  Eastern  (Jnion 
must  make  out  clearly  that  he  did  ex-  Rail.  Co.,  7  Ha.  114,  and  2  Mae.  &G. 
pressly  or  tacitly  acquiesce."  In  Abbott  889;  Simpson  v.  Denison,  10  Ha.  51; 
V  Johnson,  82  N.  H.  9,  this  question  nor  for  the  majority  of  the  membens  of 
was  considered  by  the  court.  In  that  a  fire  and  life  insurance  company  to 
case  the  partnership  articles  provided  convert  the  company  into  a  marine  in- 
that  "ardent  spirits"  should  be  neither  surance  company  ;  Natnsch  v.  Irving, 
purchased  nor  sold  by  the  firm.  Subse-  ante,  p.  511.  (In  Rogers  v.  Oxford,  etc., 
quently  tlie  majority  of  the  company  Rail  Co., 2  De  G.  &  J.  662,  the  railway 
altered  -the  articles  so  as  to  admit  of  company  had  express  power  to  become 
their  purchase  and  sale,  and  the  court  a  canal  company  also)  nor  for  a  major- 
held  that  this  change  in  the  business  ity  of  the  members  of  any  company  to 
was  such  a  substantial  alteration  as  re-  employ  the  property  or  funds  ot  the 
leased  those  not  assenting  to  the  change  company  otherwise  than  as  contem- 
from  all  obligation  to  proceed  with  the  plated  by  themselves  and  the  other 
firm.  See,  also,  Livingston  v.  Lynch,  4  members  ;  as  by  making  presents  to  the 
Johns;  Ch.  (N.  Y.)  578.  In  Const,  v.  directors  ;  York  and  North  Midland 
Harris,  Turn.  &  R.  496,  the  proprietors  Rail.  Co.  v.  Hudson,  16  Beav.  485 ;  see, 
of  Covent  Qarden  Theatre  agreed  that  too,  Rossmore  v.  Mowatt,  15  Jur.  2SS,  V, 
the  profits  should  be  exclusively  appro-  C.  K.  B.;  or  bv  transferring  that  property 
priated  to  certain  definite  purposes,  and  with  it  the  business  of  the  company 
Afterward,  the  proprietors  of  seven  out  to  another  company ;  compare  Charlton 
of  eight  shares  entered  into  an  agree-  v.  Newcastle  and  Carlisle  Rail.  Co.,  5 
meut  to  apply  the  profits  in  a  different  Jur.  (N.  8.)  1096 ;  Winchv.  Birkenhead, 


PEBS027AL  Obligations.  285 

all  the  shareliolders  {ot  whom  the  plaintiff  was  one),  be  extended  to 

marine    insurance,    his   Loixlship  remai*king  that  ''the   conrt  will 
I'estrain  particular  members  from  engaging  other  members  in  projects 

etc.,  Rail.  Co.,  5  DeG.  &S.  562;  Beman  the  constitution  of  that  company,  Munt 
v.  Rulford,  1  Sim.  (N.  S.)  550,  and  Salo-  v.  The  Shrewsbury  and  Chester  Rail, 
mons  V.  Lalnff,  12  Beav.  877,  with  Clay  Co.,  18  Beav.  1 ;  Simpson  v.  Denison,  10 
T.  Rufford,  5  De  G.  &  S.  768  ;  and  see  as  Ha.  51 ;  Vance  v.  £.  Lane.  Rail.  Co.,  8 
to  amalgamating,  Gilbert  v.  Cooper,  10  K.  &  J.  CO,  and  the  cases  there  cited.    It 
Jar.  580,  V.  C.  £.,  and  Shrewsbury  and  declines  to  go  further,  and  to  restrain 
Birm.  Canal  Co.  v.  Stour  Valley  Rail  Co.,  shareholders  in  a  company  from  apply- 
2£>e  G.  M.  &G.  866;  or  by  applying  the  ing  at  their  own  expense   for  an  act 
funds  of  the  company  in  defraying  the  which,  if  passed,  will  affect  the  whole 
expenses  of  an  application   to  Parlia-  company  and  change   its   constitution, 
ment  to  alter  the  oonstitation  of  the  holding  that   those   shareholders  who 
company,  Munt  v.  The  Shrewsbury  and  object  to  the  application  must  oppose  it 
Chester  Rail.  Co.,  18  Beav.  1 ;  Simpson  in  parliament.     See  the  last  cited  cases, 
V.    Denison,  10  Ha.  51;  Vance  v.  The  and  Ware  v.  The  Grand  Junction  Water 
East  Lane.  Rail.  Co.,  8  K.  &  J.  50  ;  or  in  Works  Co.,  2  R.  &  M.  470 ;  and  as  to  in- 
thepurchase  of  shares  of  retiring  share-  junctions    restraining    applications    to 
holaers.     Hodgkinson  y.  National  Live  parliament.  The  Lancashire  and  Carlisle 
Stock  Ins.  Co. ,  5  J ur.  (N.  S.)  478  and  969.  Railway  Co.  v.  The  North  Western  Rail- 
Upon  the  same  principle,  by-laws  which  way  Co..  2  K.  &  J.  293 ;  Heaihcote  v.  The 
are   not   warranted    by  the    terms   of  North  Staffordshire  Railway  Co., 2  Mac. 
the  instrument  which  confers  the  pow-  &  G.  100.    See,  too,  Bill  v.  Sierra  Ne- 
er   of   making   them,    are    altogether  yada,  etc.,  Co.,  6  Jnr.  (N.  S.)  184,  where 
invalid ;  Calder,  etc.,  Nav.    Co.  v.  Pil-  the  .ourt  declined  to  restrain  the  direct- 
ling,  14  M.  &  W.  76;   Adley  v.  Whit-  ors  of  a  company  from  applying  to  a 
stople    Co.,   17  Vea.    815;    19  id.  304;  foreign  State  for  authority  to  alter  the 
1  Mer.  107 ;  and  a  majority  cannot,  un-  constitution  of  the  company.    With  re- 
less  empowered  so  to  do  by  the  com-  spect    to   the    effect    of    a   unanimous 
pany's  act,  charter,  deed  of  settlement,  agreement  to  depart  from  the  original 
or  regulations,  forfeit  shares  ;    Barton's  basis  of  a  partnership  or  company,  there 
case,  4  Drew,  535 ;  or  reduce  the  capital  is  a  material  difference  between  part- 
of  the  company.    Smith  v.  Goldsworthy,  nerships,  and  companies  Incorporated 
4  Q.  B.  430.     Tlie  right  of  a  majority  of  by  charter  or  Act  of  Parliament      A 
partners  or  shareholders,  to  apply  to  partnership,  whether  large  or  small,  is 
the    legislature   or   the   crown   for  an  an  association  based  and  depending  en- 
act of   parliament  or   charter  for  the  tirely  upon  the  agreement  of  its  mem- 
pnrpose  of  changing   the  constitution  bers,  and  conseouently  it  is  perfectly 
of   the    partnership    or  company,   has  competent  for  altthoae  members  at  any 
occasioned   much    discussion    and    no  time  to  annul  or  vary  the  agreement 
little  difference  of  opinion.     Upon  the  into  which  they  have  entered,  and,  by 
principles  laid  down  and   enforced  in  making  a  new  agreement,   entirely  to 
Natusch  T.   Irviuff  and  Const,  v.  Har-  change  the  objects  of  the  partnership, 
ris,  the   minority  have  a  right  to  say  and  to  embark  in  any  speculations  of 
that  no  such  application  shall  be  made ;  which  they  all  approve.     The  same  ob- 
and  there  is  an  instance  in  which  a  mi-  servation   applies  to  those   companies 
nority  of  a  chartered  societv  did  obtain  which  resemble  partnerships  by  being 
an  injunction,  restraining  the  majority  based  upon  a  mere  agreement.    Eleene's 
from  surrendering  the  existing  charter,  Executor's  case,  8  De  G.  M.  and  G.  272. 
with  a  view  to  procure  a  new  one  ma-  There  can  be  no  question  but  that  the 
terially  differing  from  It.     Ward  v.  So-  majority  can  control  as  to  the  general 
ciety  of  Attorneys,  1  Coll.  870.    But  the  management  of    the  business.    As,  in 
authority  of  this  case  must  be  consid-  the  case  of  a  mercantile  firm,  whether 
ered   qaestionable ;    for,  although   the  certain     goods     shall     be    purchased, 
conrt  of  chanoei^  will,  even  at  the  in-  whether    a  certain  sale  shall  be  made; 
stance  of  one  dissentient  shareholder,  whether  credits  shall  be  given  to  a  cer- 
grant  an  injunction  restraiuing  the  ap-  tain  customer,  and  as  to  the  employment 
plication  of  the  funds  of  an  incorporated  or  retention  of  employees.    But  in  no 
company  in  defraying  the  expenses  of  case  can  the  majority  bind  the  minority  to 
obtaining  an  act  of  parliament  altering  any  thing  expressly  stipulated  against 
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in  which  they  have  not  consented  to  be  engaged,  or  the  engaging  in 
which  they  have  not  encouraged,  assented  to,  empowered,  or  acqui- 
esced in,  expressly  or  tacitly,  so  as  to  make  it  not  equitable  that  they 
should  seek  to  constrain  them."  ' 

• 

Time  of  commenoement. 

Sec.  156.  Where  no  time  is  mentioned  for  the  commencement  of  a 
partnership,  it  will  begin  from  the  date  of  the  articles,  and,  at  law, 
parol  evidence-  cannot  be  received  to  show  that  it  was  intended  to 
commence  at  a  future  period.  In  a  late  case  this  rule  was  adhered  to, 
although  the  consequence  was  to  defeat  the  deed  by  rendering,  the 
partnership  illegal.* 

Term  of  partnership. 

Sec.  157.  Although  a  precise  term  be  fixed  the  partnership  will  be 
dissolved,  unless  there  be  a  stipulation  to  the  contrary,  by  the  death 
of  any  of  the  parties.  The  mode  of  providing  for  the  continuation  of 
the  partnership,  notwithstanding  the  death  of  any  of  the  parties,  will 
be  considered  hereafter.*  Where  a  partnership  for  a  term  is  dissolved 
by  effluxion  of  time,  and  afterward  the  partners  continue  the  business 

in  tlie  contract.  Abbott  v.  Johnson,  82  D.  S.  (N.  T.)  190.  A  mere  execatory 
N.  H.  9,  or  which  is  not  fairly  within  agreement  is  not  enough,  Wilson  v. 
the  scope  of  the  partnership  business.  Campbell,  5  111.  402 ;  Aikins  v.  Hunt, 
If  the  partners  do  not  desire  to  be  14  N.  H.  208,  it  must  be  fully  consum- 
bound  by  the  acts  of  a  majority,  they  mated.  Rice  y.  Shuman,  43  Penn.  St. 
should  stipulate  to  that  effect  in  the  42;  Rebone  v.  Chalker,  27  Conn.  180; 
contract.  When  the  firm  consists  of  Qloyer  v.  Tuck,  24  Wend.  (N.  Y.)  168 ; 
two  persons  only,  of  course  this  rule  Kerrigan  y.  Kelley,  17  Mo.  275  ;  Hub- 
does  not  apply,  and  the  same  is  true  in  bell  y.  Wolf,  15  Ind.  209,  and  all  con- 
all  cases  where  the  partners  are  equally  ditions  precedent  must  be  performed, 
diyided  upoi\a  question.  In  such  cases  Beal  y.  Poole,  27  Md.  458 ;  McQraw  y. 
the  question  must  be  resolyed  accord-  Pulling,  Freem.  Ch.  357 ;  Norris  y. 
ing  to  the  legal  relations  of  the  parties.'*  Cooper,  8  H.  L.  Cas.  187 ;  and  if  either 
*Natusch  V.  Irving,  Gow  on  Partn.,  Ap-  party  has  an  option  of  becoming  a  part- 

Sen.  407  ;  Hogan  y.  Reynolds,  8  Ala.  70 ;  ner  or  not,  the   relation  does  not  exist 

ew  Orleans,  etc.,  Co.    v.    Harris,   27  until  the  option  is  exercised.     Gkibriel 

Miss.  637 ;  Abbott  y.  Johnson,  82  N.  H.  v.  Enni,9  M.  &  W.  297.     So  if  nothing 

11;  Const  y.  Turner,  1   T.  &   R.   496;  has  been  done  nnder  theagreement.no 

Gray   y.  Ward,  18  111.   82 ;  but  if  the  partnership  exists.  Wood  v.  Connell,  2 

business  is.  extended  by  agreement  ex-  Whart.  (Penn.)  851 ;  Vance  y.  Blair,  18 

press  or  implied,  the  company  assumes  Ohio,  582  ;  Metcalf  y.  Redmon,  48  111. 

all    the    liabilities      incident    thereto.  264;  Mason  y.  Connell,  8  Whart. (Penn.) 

Jones  y.  Booth,  10  Vt.  272 ;  Taylor  y.  881 ;  but  if  a  person  has  entered  into  an 

Taylor,  5  N.  C.  70 ;  Waller  y.  Keyes,  6  agreement  to  become  a  copartner  with 

Vt.  265.  another  and  refuses  to  go  on,  an  action 

«  Williams  y.  Jones,  5  B.  &  C.  108;  lies  for  its  breach.     Skinner  v.  Tinker, 

Aspinwall  y.  Williams,  1  Ohio  94  ;  Hun-  84  Barb.  (N.  Y.)  335  ;  Vance  v.  Blair, 

ter  y.  Whitehead,  43  Mo.  526  ;  Burns  y.  ante;  Andrews  y.  Garstin,  10  J.  Scott, 

Rowland,  40  Barb.  (N.  Y.)  369  ;  Ingraham  106. 

V.  Foster,  81  Ala.  123  ;  Goddard  y.  Pratt,        •  Featherstonhaugh    y.    Fenwick,  17 

16  Pick.  (Mass.)  426 ;  Azel  y.  Betz,  2  E.  Ves.  298. 
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as  usual  without  any  new  agreement^the  latter  partnership  is  a  partner- 
ship at  will.  Where,  therefore,  A  and  B  had  been  in  partnership  under 
articles  requiring  twelve  months*  notice  of  dissolution,  and  the  part- 
nership expired  by  effluxion  of  time,  and  the  parties  continued  to  trade 
as  before,  this  latter  partnership  was  held  to  be  dissoluble  instanter  at 
the  will  of  either  party.'  But  where  a  partnership  is  prolonged  under 
the  circumstances  just  mentioned,  all  the  covenants  of  the  old  partner- 
ship, with  the  exception  of  that  for  duration,  are  infused  into  the  trans- 
actions of  the  new  partnei^ship,  and  even  a  covenant  for  duration  for 
the  same  length  as  the  former  partnership  may  be  implied  from  cir- 
cumstances. Thus  in  a  case  where  the  term  limited  by  the  articles  for 
the  continuance  of  a  partnership  expired,  and  one  of  the  partners  resi- 
dent in  America,  being  desirous  of  renewing  the  connection,  transmit- 
ted to  his  copartner  in  London  the  articles,  with  an  indorsement  of 
the  renewal  of  them  for  a  similar  term,  and  the  copartner  continued 
to  discharge  his  former  duties  as  a  copartner  without  any  charges  for 
commission,  but  never  sent  any  formal  renewal  of  the  articles  ;  it  was 
held  in  America  that  the  partnership  continued  for  the  term  stated  in 
the  indorsement,  and  was  not  determinable  at  any  time  at  the  will  of 
either  of  the  parties.' 

StylAoffirm. 

Src.  168.  Where  the  members  of  a  partnership  contract  by  cove- 
nant, that  the  firm  shall  be  A,  B,  C  and  D,  it  is  a  breach  of  that  cove- 
nant for  A  to  sign  those  instruments  to  which  the  covenant  refers  in 
the  name  of  A  &  Co.  So,  also,  strictly  speaking,  it  is  no  less  a  breach 
of  that  covenant  for  D  to  sign  his  own  name,  adding  ^'for  self  and 
partners. " ' 

1  Per  Sir  A.  Hart,  1  M0U07,  466.  name/'  says  Mr.  Lindlej,  pp.  1 6^-174,  un, 

*  Dickiuflon  v.  Bold,  3  Desaus.  501.  der  which  a  firm  carries  00  busioess,  is 

'2Jac.  &   W.  268;   Crawford  v.  Col-  in  point  of  law  a  conventional  name, 

linsp  45  Barb.  (N.  Y.)  269,  and  the  law  applicable  onlj  to  the  persona  who,  on 

does  not  require  that  it  should  contain  each  particular  occasion  when  the  name 

the  names  of  all,  Bayard  v.  Johnson,  2  is  used,  are  members  of  the  firm."    A 

Pet.  (U.  S.)  297,  or  any  of  the  partners,  firm  is  usually  described  in   legal  pra 

It  may  be   a    name  appropriate    to  a  oeedings  as  certain  persons  trying  os 

corporation  as  **  The   Citizens'  Bank,"  carrying  on  business  under,  and  usinff 

**  The  Union  Saving  Company; "  Craw-  the  name,  style  and  firm  of,  etc.      Such 

ford  v.    Collins,  ante,  or  indeed    any  a  description  is  sufficient,  even  in  plead, 

name  that  the  parties  see  fit  to  give  it,  .ings  at  law,  see  Smith  v.   Ball,  9  Q.  B. 

and  may  change  MadUbitum,    Billings-  861 ;  Tigar  v.  Gordon,  9  M.  &  W.  847- 

by    V.   Dawson,  27  Iowa,  211.     If   no  Ball  v.   Gordon,  id.  345;     Wright  v. 

name  is  agreed  upon,  the  name  finally  Welbie,   1  Chitty,   49,  where  the  per 

adopted  or  used  is  to  be  regarded  as  sons  referred  to  are  not  parties  to  the 

the  name  of  the  firm.    Winship  v.  U.  S.  action ;  and  the  description  Is  not  objec 

Bank,  5  Pet.  (U.  S.)  664;  U.  S.  Bank  v.  tionable  on  the  ground  that  one  person 

Binnej,   5   Mas.    (U.  S.)  189.     "  The  only  uses  the  name  or  style  in  question' 
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Shares  to  be  advanoed. 

Sec.  159.  If  any  share  is  to  be  advanced  by  installments,  this  is 
debitum  in  prmsenti  solvendum  in  futuro  ;  and  therefcre  the  partner 
admitted  upon  these  terms  is  a  debtor  to  the  partnership  for  the  un- 
paid installments.  In  a  case  where  Vksole  trader  agreed,  in  consideration 

Bass  T.  Olive,  4  Camp.  78.    Wlienever  given  to  a  firm  of  two  partners  cannot 

a  firm  is  spoken  of  by  its  name  or  stjle,  it  is  apprehended,  be  exercised  by  them 

the  courts  admit    evidence  tending  to  and  a  third  person  afterward  taken  into 

show  what  persons  did  in  fact  consti-  partnership  with  them.     Barron  v.  Fitz- 

tute  the  firm  at  the  time  in  question,  gerald,  9  Bing.  N.  G.  iioi.    So,  if  there 

Carruthers  v.  Sheldon^  Taunt.  15 ;  Bass  be  a  firm,  A,  B  and  C,  and  it  has  an  agent 

v.  Clive,  4  M.  &  S.  14 ;  Stubbs  v.  Sargon,  D,  and  C  retires  from  the  firm,  though 

2  Keen.  255,  and  3  M.  &  Cr.  507 ;  La-  D  continues  the  agent  of  the  firm,  he  is 

touche  V.  Walej,  Hayes  &  Jones  (Ir.  Ex.)  no  longer  the  agent  of  C,  but  only  of  A 

43.    If  persons  trade  or  carry  on  buai-  and  B.    Bee  Jones  v.  Shears,  4  A.  &  E. 

nesft  under  a  name,  style,  or  firm,  what-  832.    So  if  A  and  B  are  solicitors  in 

ever  may  be  done  by  them  under  that  partnership,  and    they  take  in  a  new 

name,  is  binding    as    much  as  if  real  partner  C,  and  a  person  who  was  a  client 

names  had  been   used.    This   is  seen  of  A  and  B,  and  was  indebted  to  them 

e'rerj  day  in  the  case  of  bills  of  ex-  continues  to  employ  A.  Band  C,  A  and 

change  and  promissory  notes ;  and  even  B  will  not  liave  any  lien  for  their  old 

in  the  case  of  more  formal  instruments  debt  on  those  deeds  of  the  client  which 

there  can  be  no  doubt  of  their  validity,  may  have  come  into  the  possession  of 

although  some  of  the  executing  parties  A,  B,  and  C,  as  his  solicitors.    Re  For- 

may  bo  described  as  A  &  B.     See  Brut-  shaw,  16  Sim.  121 ;  and  Pelly  y.  Wathen, 

ton  V.  Burton,  1  Chitty,  707,  a  warrant  7  Ha.  351,  which  also  shows  that  A  and 

of  attorney;  Evans  v.  Curtis,  2  C.  &  P.  B's  lien  on  documents  in  their  possession 

296,  an  agreement  for  a  lease  ;  MoUer  is  not  lost  by  their  taking  C  into  part- 

V.  Lambert,  2  Camp.  548,  a  bond ;  La-  nership.     As  to  the  effect  of  a  dissolu- 

touche  V.  Waley,  Hayes  &  Jones  (Ir.  Ex.)  tion  of  partnership,  of  solicitors  on  their 

43.     How  far  the  firm  is  bound  by  in-  lien,  see  Vaughn  v.   Vanderstegen,  2 

struments  on  which  its  true  name  does  Drew.  409 ;  Griffiths  v.   Griffiths,  2  Ha. 

not  appear,  will  be  seen  hereafter.     But  687.    Upon  the  same  principle,  namely, 

as  the  name  of  a  firm  is  only  a  conven-  that  the  firm  is  not  distinguishable  from 

tional  mode  of  designating  the  persons  its  members,  and  tliat  the  name  of  the. 

composing    it,  any  variation  amongst  firm  is  only  a  conventional  name  for 

these  persons  is  productive  of  a  new  those  members,  if  a  firm  is  appointed 

signification  of   the  name.    If,    there-  by  its  mercantile  name  to  any  office,  «.^., 

fore,  a  legacy  is  left  to  a  firm,  that  is,  a  the  office  of  trustee,  guardian  or  execu- 

legacy  to  those  who  compose  it  at  the  tor,  the  partners  in  the  house  at  the 

time  the  legacy  vests,  see  Stubs  v.  Sar-  time  of  its  appointment  to  the  office  are 

f:on.  2  Keen,  255,  and  3  M.  &  Cr.  507.  the  persons  who,  in  point  of  law,  are 
n  Mayberry  v.  Brooking.  7  De  G.  M.  &  G.  considered  as  filling  it.  De  Mazar  t. 
673,  a  legacy  of  a  debt  due  to  A  was  Pybus,  and  Knudson  v.  Pybus,  4  Ves. 
held  to  pass  A*s  interest  in  a  debt  due  649.  The  firm,  as  such,  cannot  hold  an 
to  him  and  his  copartners,  and  if  a  leg-  office,  nor  can  rights,  personal  to  the 
acy  is  left  to  the  representatives  of  an  members  of  a  given  firm,  l)e  exercised 
old  firm,  it  will  be  payable  to  the  exec-  by  new  meml)ers  who  may  l>e  introduced 
Titors  of  the  survivors  of  the  partners  into  it.  See  Barron  v.  Fitzgerald,  6 
constituting  the  firm  alluded  to»  and  Bing.  N.  O.  :201 ;  E.  C.  L.  H.  37 ;  Ste- 
notto  its  successors  in  business.  Eer-  vens  v.  Benning,  1  K.  &  J.  168.  Al- 
rison  v.  Reddington,  11  Ir.  Eq.  451.  thougli  the  name  by  which  a  firm  is 
Again,  if  trustees  are  authorized  to  lend  known  is  not  the  property  of  the  firm, 
money  to  a  firm,  and,  after  the  death  or  and  there  is  apparently  nothing  at  com- 
retirement  of  one  of  the  members,  the  mon  law  to  prevent  persons  from  carry- 
trustees  lend  to  the  remaining  members,  ing  on  business  in  partnership  under 
this,  it  seems,  would  be  a  breach  of  any  name  they  please  (provided  it  does 
trust  on  the  part  of  the  trustees.  See  not  purport  to  be  the  name  of  a  corpo- 
Fowlerv.  Raynal,  2  De  G.  ft  Sm.  749,  ration),  yet  a  name  may  be  a  trade-mark, 
and  8  M.  &  G.  500.    So  an  authority  and,  if  it  la,  tiie  use  of  it  by  others  will 
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of  a  sum  payable  by  installments,  to  take  two  persons  into  partnership 

with  him  for  a  term  of  eighteen  years,  and  became  bankrupt  live 
months  after  the  commencement  of  the  partnership,  when  only  one 
installment  was  due,  it  was  nevertheless  held  that  the  two  persons 
having  bought  the  right  of  becoming  partners,  and  having  received 

be  illegal,  if  thej  pass  off  themselves  son  v.  The  Bank  of  England,  4  M.  & 

or  their  own  goods  for  the  firm,  or  the  Cr.  171.  173;  Barley  t.  Harris,  8  N.  H. 

goods  of  the  firm  whose  name  is  made  283  ;   WiUiams  v.  Henshaw,  13  Pick, 

use  of.     See  Knott  t.  Morgan,  3  Keen,  (Mass.)  378  ;    Andrews  v.  Allen  4  S.  ft 

213;    Welch  v.  Knott,  4  K.   &  J.  747.  R.  (Penn.)  241;    WTesterloo  v.  Evertson, 

Moreover  Jf  this  is  done   intentionallj,  1  Wend.  (N.  T.)  354;   Smith  y.  Small, 

the  illegality  will  not  be  effected  by  thn  54  Barb.  (N.  T.)  223 ;    Wright  t.  East- 

drcnmstance  that  the  imitators  of  the  man,  44  Me.  232 ;    and  if   one  of  the 

trade-mark  are  themselves  of  the  same  partners  is  a  member  of  another  firm, 

name  as  those  whose  mark  they  imitate,  neither  firm  can  sue  the  other  at  law, 

Holloway  v.  Holloway,  13  Beav.  209 ;  but  must  proceed  in  equity  ;   Haven  v. 

Burgess  v.  Burgess,  8  De  G.  M.  &  G.  806.  Wakefield,  30  III.  518.    3.  For  the  same 

But  there  can  be  no  trade-mark  without  reason  one  firm  cannot  bring  an  action 

past  use .  Therefore,  where  the  founder  against  another,  if  there  be  one  or  more 

of  a   bank,  called  "  The  Bank  of  Lon-  persons  partners  in  both  firms.    Bosan- 

don,"  sued  a  rival  company,  established  quet  v.  Wray,  6  Taunt.  507;  Malnwaring 

under  the  same  name  for  imitating  and  v.  Newman,   2  Bos.  &  P.  120 ;   Haven 

passing  themselves  off  as  his  bank,  the  v.    Wakefield,  80   III.  518;    Banks    v. 

action  failed  on  the  ground  that  the  Mitchell,  8  Yerg.  (Tenn.)  112 ;  Toungv. 

plaintiff  did  not  show  that  he  had  es-  Buck,  1  Penn.  St.  400 ;  Calvitt  v.  Mark- 

tablished  himself  in  business  as  a  bank-  ham,  4  Miss.  343  ;   Engliss  v.  Furniss, 

er,  so  as  to  entitle  him  to  complain  of  4  £.  D.  S.  (N.  Y.)  587.      Again,  if  one 

what  the  defendants  had  done.    Law-  member  of  a  firm  draws  a  bill  on  the 

son  V.  The  Bauk  of  London,  18  G.  B.  84 ;  firm,  and  It  is  accepted  in  the  name  of 

£.  C.  L.  K.  66.  the  firm,  he  cannot  sue  the  firm  on  such 

a  bill,  for  he,  as  one'  of  the  firm,  is  lia- 

In  legal  proceedings, — ^The  non-recog-  ble  as  an  acceptor,  and  ought,  therefore, 

nition  of  the  firm,  in  a  mercantile  sense,  to  be  a  defendant  to  the  action  in  which 

is  very  apparent  when  it  has  to  sue  or  he  is  plaintiff.     See  Neale  v.  Turton,  4 

be  sued  at  law,  for,  1.  A  firm  can  neither  Blog.  140;  Portland  Bank  v.  Hyde,  11 

sue  nor  be  sued  otherwise  tlian  in  the  Me.  106 ;   De  Jarneth  v.  McQueen,  31 

names  of  the   partners   composing  it.  Ala.  2]^ ;   Lawrence  v.  Clark,  0  Dana 

The  Dutch   West    India   Company  v.  (Ky.),  250.     This  ought  not  to  be  forgot. 

Moses,  1  Str.  612 ;  De  Groat  v.  Darby,  7  ten  by  those  who  draw  bills  on  uninoor- 

Rich.  (S.    C.)  218  ;    Martin    v.   Kelly,  porated  companies,  of  which  they  are 

Cheeves  (S.  C),  215 ;  Heaton  v.  R.  K.  themselves   members.     Another    most 

Co.,  16  Ind.  275;  Davis  v.  Hubbard,  4  important  consequence  of  the  principle, 

Blackf.  (Ind.)  56 ;  Marshall  v.  Hull.  8  that  on  any  change  amongst  the  per- 

Yerg.   (Tenn.)    101 ;  Bentley  v.  Smith,  sons  composing  a  partnership  there  is  in 

8  Cai.  (N.  Y.)  170 ;  Seeley  v.  Schenck,  fact  a  new  partnership,  and  not  a  mere 

8  N.  J.  L.  65  ;  Smith  v.  Canfield,    8  continuation  of  the  old  one,  is  that,  al- 

Mich.  403  ;   Seeley  v.  Schenck,  1  Penn.  though,  upon  a  change  in  a  firm,  it  may 

St.    55 ;    but   after    verdict  the   judg-  be  agreed  between  the  members  of  the 

ment  will  stand;  Pate  v.  Baoon,  6  Munf.  old  and  new  firms  that  the  rights  and 

(Va.)  210;  Brownson  v.  Metcalf,  1  Handy  obligations  of  the  old  shall  devolve  up* 

(Ghio),    188;    Gilman   v.   Cosgrove,  22  on  the  new  partners,  this  has  no  effect 

Cal.   366.     2.  Consequently,  no  action  upon  third,  parties  unless  they  accede  to 

can   be   brought    by   the  firm  against  it.    As  to  them,  it  is  res  inter  alios  acta^ 

one  of  its  partners,  nor  by  one  of  its  and  there  is  no  principle  either  of  law 

partners  against  it,  for  in  any  such  ao-  or  equity  by  virtue  of  which  their  ez- 

tion  one  person,  at  least,  would  appear  isting  rights  or  obligations  can  be  af- 

both  as  plaintiff  and  as  defendant,  and  fect^,  either  for  better  or  for  worse,  by 

it  is  considered  absurd  for  any  person  as^reements  to  which  they  are  strangers. 

to  sue  himself  even  In  form.     De  Tas-  This  subject  will  be  alluded  to  hereaf- 

tet  V.  Shaw,  1  B.  &  Aid.  664;  Richard-  ter.     The  difference  between  the  way  in 

37 


1 


290  Mutual  Eights  of  Pautxers. 

the  consideration  for  their  money,  the  bankrupt's   assignees  were 

entitled,  at  the  respective  periods,  to  receive  the  whole  of  the  remain- 
ing installments.' 

Several  righto  in  real  property,  etc 
Sec.  160.  When  there  is  real  property,  fixtures,  etc.,  it  is  sometimes 

which  a  firm  is  regarded  bj  lawyers  and  cent,  the  firm  cannot  recover  the  price 
mercantile  men,  is  never  more  apparent  of  such  goods.  Biggs  v.  Lawrence,  3  T. 
than  when  a  claim  made  by  a  firm  is  R.  454.  So  if  one  of  several  partners 
met  by  a  defense  founded  on  the  con-  draws  a  bill  in  his  own  name,  and  the 
duct  of  one  only  of  its  members.  If  bill  is  accepted  upon  condition  that  he 
the  conduct  in  question  were  always  im-  will  provide  for  it  when  due,  he  can- 
putable  to  the  firm  upon  recognized  not,  by  indorsing  that  bill  to  the  firm  to 
principles  of  agency,  the  rule  preclud-  which  he  belongs,  entitle  himself  and 
ing  the  firm  fromsuing  by  reason  of  the  his  copartners  to  sue  upon  it.  Sparrow 
conduct  of  one  of  its  members  would  v.  Chisman,  9  B  &  C.  341,  E.  C.  L.  H. 
be  open  to  no  objection,  and  would  be  17;  and  see  Richmond  v.  Heaphy,  1 
perfectly  consistent  with  mercantile  no-  Stark.  202.  These  cases  were  not  de- 
tions.  But  the  rule  goes  much  further  elded  on  the  ground  that  the  act  of  the 
than  this,  and  has  been  carried  to  an  ex-  one  partner  is  imputable  to  the  firm ; 
tent  which  can  scarcely  be  considered  and  the  principle  governing  them  is  ap- 
flatisfactory,  although  its  conformity  plied  where  the  circumstances  are  sudi 
with  established  technicalities  is  not  as  to  exclude  the  doctrine  of  agency, 
perhaps  to  be  disputed.  It  is  laid  down  For  example,  if  a  partner  pledges  part- 
as  a  general  principle  of  law,  that  what  nership  property,  and  in  so  doing  clear- 
a  person  has  no  right  to  do  himself,  he  iy  acts  beyond  the  limits  of  his  author- 
cannot  acquire  a  right  to  do  by  associat-  ity,  still,  as  he  cannot  dispute  the  validity 
ing  others  with  him.  See  in  addition  of  his  own  act^he  and  his  copartners 
to  the  cases  cited  infra,  Salomons  v.  cannot  recover  the  property  so  pledg^ 
Nissen,  2  T.  R.  674;  Brandon  v.  Scott,  7  by  any  action  at  law.  Brownrigg  v. 
E.  &  B.  284.  Thus,  it  being  a  rule  Rae,  5  Ex.  439.  So,  although  a  partner 
that  a  trustee  cannot  claim  from  his  has  no  right  to  pay  his  own  separate 
eeitui  que  trust  compensation  for  trou-  debt  by  setting  off  against  it  a  debt  due 
ble,  or  loss  of  time  in  the  execution  from  his  creditor  to  the  firm,  yet  if  he 
of  the  trust,  it  has  been  held  that  if  actually  agrees  that  such  set-off  shall 
one  of  a  firm  of  solicitors  is  a  trustee,  be  made,  and  it  is  made  accordingly,  he 
and  the  firm  acts  as  solicitors  in  the  and  his  copartners  cannot  afterward 
matter  of  the  trust,  the  firm  cannot  in  an  action  recover  the  debt  due  to  the 
claim  payment  for  its  services,  the  dis-  firm.  See  Wallace  v.  Kelsall,  7  M.  &  W. 
ability  of  one  of  its  members  thus  ex-  234 ;  Gordon  v.  Ellis,  7  Man.  &  Gr.  607. 
tendine  to  them  all.  See  Broughton  v.  As  observed  by  Lord  Tenterden,  in 
Broughtou,  2  Sm.  &  G.  422. and  5  D)  G.  Jones  v.  Yates,  9  B.  &  G.  532,  and  see 
M.  &  G.  160 :  Christophers  V.  White,  10  Richmond  v.  Heaphy,  1  Surk.  202: 
Beav.  523  ;  Collins  v.  Carey,  2  id.  128;  there  is  no  instance  **in  which  a  person 
Matthisou  V.  Clark,  8  Drew.  3.  So,  has  been  allowed  as  plaintiff  in  a  court 
if  one  member  of  a  firm  is  guilty  of  of  law  to  rescind  his  own  act,  on  the 
fraud  in  entering  into  a  contract  on  ground  that  such  act  was  a  fraud  on 
behalf  of  the  firm,  his  fraud  may  be  some  other  person ;  whether  the  party 
relied  on  as  a  defense  to  an  action  seeking  to  do  this  has  sued  in  his  own 
on  the  contract  brought  by  him  and  name  only,  or  jointly  with  such  other 
his  copartners ;  for  tlieir  innocence  person."  This  doctrine  has  been  car- 
does  not  purge  his  guilt.  See  Kilby  v.  ried  so  far,  that  even  where  the  partner 
Wilson,  Ky.  &  Mood.  178.  So  if  one  whose  conduct  is  relied  upon  as  an  an- 
partner  resident  abroad  sells  partner-  swer  to  an  action  by  the  firm  is  dead, 
ship  goods,  and  he  knows  they  are  to  the  surviving  copartners  have  been 
be  smuggled  into  this  country,  and  he  held  not  entitled  to  sue.  In  Ex  parte 
is  privy  to  their  being  so  smuggled,  Bell,  I  M.  &  S.  751,  one  of  a  firm  ad- 
then,  although  his  copartners  are  inno-  vanced  money  of  the  firm  to  a  stranger 

'  Akhurst  v.  Jackson,  1  Swanst.  89. 
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covenanted,  that  each  party  shall  have  a  several  right  therein.  It 
may  be  observed,  that,  upon  the  bankruptcy  of  the  lirm^  the  several 
interests  in  the  real  property  so  circumstauced  will  be  distributable  to 
the  separate  creditors  of  each  partner  resjKJctively. 

for  an  illegal  parpose ;  and  it  was  held,  rule  in  question  were  decided  before 
after  the  deatU  of  the  partner  who  ad-  pleas  and  replicatioDS  on  equitable 
yanced  the  inonej,  that  the  survivors  grounds  were  allowed  at  law.  Brandon 
could  not  recover  it  from  the  person  to  v.  Scott.  7  £.  &  B.  234»  is  an  exception 
whom  it  was  lent.  The  decision  did  to  this  remark,  but  no  replication  on 
not  proceed  upon  the  ground  that  the  equitable  grounds  was  there  pleaded, 
loan  was  not  a  partnership  loan,  with  How  far  they  would  be  acted  on  if  an 
which  the  firm  had  nothing  to  do,  but  equitable  replication  were  pleaded,  it 
upon  the  ground  that  it  was  impossible  is  impossible  to  say.  The  writer  how- 
to  separate  the  guilty  from  the  innocent  ever  ventures  to  submit  that  the  appli- 
partners,  and  that  the  death  of  the  cation  of  the  rule  is  only  justifiable 
former  could  not  entitle  the  others  to  when  the  conduct  of  the  one  partner 
sue.  So  if  a  firm  has  become  bankrupt,  can  be  regarded  as  the  conduct  of  the 
its  asHignees  are  in  no  better  position  firm,  in  accordance  with  established 
than  the  partners  themselves  would  doctrines  of  the  law  of  agency, 
have  been  in,  and  are  therefore  liable 

to  be  defeated  on  similar  grounds.  Jones  As  regards  sureties  and  securities, —  It 

V.  Yates,  9  B.  &  C.  582.     Notwithstand-  is  a  fundamental  principle  of  the  law 

ing  the  above  decisions,  it  has  been  held  of  suretyship,  that  any  act  on  the  part 

that  if  a  partner  in  collusion  with  a  of  the  principal  creditor  which  alters 

debtor  to  the  firm  gives  him  a  receipt  the  risk  of  the  surety,  discharges  him 

for  his  debt  although  no  payment  or  from  future  liability.    See  as  to  sureties, 

any    thing  equivalent  to    payment  is  the    note   to   Arlington  v.  Merrick,  2 

made,  an  action  for  the  recovery  of  the  Wms.  Saund.  414.     As  to  the  discharge 

debt  18  nevertheless   maintainable  by  of  apprentices  and  their  sureties  by  a 

the  firm,  i.  e.,  by  the  partner  giving  the  change  in  tlie  firm  to  which  they  are 

receipt  and   his  copartners.     Hender-  bound,  see  Lloyd  v.  Blackburne,  9  M.  & 

son  V.  Wild,  2  Camp.  561  ;    Farrar  v.  W.863;  R  v.St.  Martins,  2A.&E.e55. 

Hutchinson,  9  A.  &  £.  641.    A  receipt.  If,  therefore,  a  person  becomes  surety  to  a 

however,  does  not  preclude  the  person  firm,  it  is  important  to  ascertain  whether 

giving  it  from  showing  that  the  money  he  clearly  contemplated  changes  in  the 

therein  expressed  to  be  received,  was  firm,  and  agreed  to  become  surety  to  a 

not  in  fact  received  ;  Skaife  v.  Jackson,  fluctuating  lx)dy  or  not.     If  he  did,  his 

5  Dow.  &  Ky.  290 ;  nor  does  it  discharge  liability  is  not  discharged  by  any  change 

the  debt.     On  these  grounds  the  cases  amongst  the  members  constituting  the 

now  alluded  to  are  considered  distin-  partnership    at    the    time    he    became 

guishable  from  those  establishing  the  surety ;   Pease  v.  Hirst,  10  B.  &  G.  122 ; 

rule  above  noticed.     Again,  a  right  of  Metcalf  v.  Bruin,  12  East,  400,  and  2 

set-off  which  might  be  pleadable  to  an  Cauip.  422;  and  see  Barclay  v.  Lucas,  1 T. 

action  brought  by  one  partner  is  not  K.2U1,  Kipling  v.  Turner,  5  B.&  Aid.  261; 

gleadable  to  an  action  by  him  and  but  if  no  such  intention  can  be  shown, 
is  copartners;  See' Gordon  v.  Ellis,  then  a  contract  of  suretyship  entered  into 
2  C.  B.  821 ;  nor  if  one  partner  cov-  with  a  firm  will  be  deemed  to  be  bind- 
enants  not  to  sue  for  a  partnership  ing  so  long  only  as  the  firm  remains  un- 
debt,  will  this  preclude  him  from  changed ;  and  consequentlv  any  change 
joining  with  his  copartners  in  an  ac-  in  it  whether  by  the  death,  Holland  v. 
tion  for  the  recovery  of  that  debt.  Teed,  7  Ha.  50 ;  Strange  v.  Lee,  B  East, 
See  Walmsley  v.  Cooper,  11  A.  &  E.  216.  484 ;  Weston  v.  Barton,  4  Taunt.  673 ; 
In  each  of  these  cases  it  is  said  that  Pemberton  v.  Oakes,  4  Russ.  154 ;  Sim- 
there  is  only  a  right  of  cross  action  son  v.  Cooke,  1  Bing.  452 ;  Chapman  v. 
against  the  one  partner ;  and  althouc^h  Beckington,  3  Q.  P.  703,  E.  C.  L.  R.  43, 
such  right  might  be  relied  on  as  a  de-  or  the  retirement,  Myers  v.  B}dge,  7  T. 
fense  to  an  action  by  him  alone,  it  is  R.  254  ;  Dry  v.  Davey,  10  A.  &  E.  80.  of 
held  not  to  afiect  the  firm  to  wliich  he  a  partner,  or  by  the  introduction  of  a 
belongs.  It  is  certainly  difficult  to  new  partner,  Wright  v.  Russell,  2  Wm. 
recognize  all  the  decisions  upon  this  Blacks.  934,  immediately  puts  an  end  to 
subject.    All  the  cases  establishing  the  the  surety's  liability  so  far  as  subse* 
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Profiti  to  be  diatribnted. 

Sec,  IGl.  The  profits  are  usually  proportioned  to  the  shares.     But 

where  an  agreement  constituting  a  partnership  is  silent  as  to  the 
amount  of  the  shares  of  the  respective  parties,  it  seems  to  be  the  rule 
in  England,  to  consider  them  as  entitled  to  the  profits  equally.' 

quent  events  are  concerned.  Inalleuch  not  be  charg^eable  against  the  property 
cases  the  surety's  position  and  risii  are  pledged,  fiink  of  Scotland  y.  Christie, 
altered,  and  whether  he  has  in  fact  been  8  CI.  &  Fin.  214.  It  has  even  been  held 
damnified  by  the  change  or  not,  he  has  a  in  bankruptcy  that  if  a  person  deposits 
right  to  say  non  in  hoc  fcsdera  veni,  deeds  as  a  security  for  advances  to  be 
Similar  doctrines  apply  to  cases  where  made  to  him,  the  security  does  not  cover 
a  person  becomes  surety /or  the  conduct  advances  to  him  and  his  partners.  Ex 
of  a  firm.  Bellairs  ▼.  Ebsworth,  3  Camp,  parte  Oreen,  2  Gl.  &  J.  246.  However,  it 
52;  Universitv  of  Cambridge  v.  Bald-  iaestabliahed  that  an  equitable  mortgage 
win,  5  M.  &  W.  580 ;  Simson  v.  Cook,  1  by  deposit  of  title  deeds  may  be  ez- 
Bing.  452.  Moreover,  a  person  who  be*  tended  even  by  parol  to  cover  ad- 
comes  surety  for  another  is  not  neces-  vances  made  after  a  change  in  the 
sarily  surety  for  his  conduct  as  a  part-  firm  with  which  the  deeds  are  lodged, 
ner,  and  obviouslj)r  not  for  the  conduct  Ex  parte  Lloyd,  1  Gl.  &  J.  889 ;  Ex  parte 
of  himself  and  his  copartner.  The  Lon-  Lane,  De  Gex,  900.  And  althoufi^h  a  le- 
don  Assurance  Co.  v.  Bold,  6  Q.  B.  514.  gal  mortgage  to  a  firm  cannot  be  con- 
Again,  if  a  person  becomes  surety  to  verted  into  an  equitable  mortgage  mere- 
several  people  for  the  conduct  of  a  ser-  ly  by  parol.  Ex  parte  Hooper,  2  Koae, 
vant  in  tlieir  employ,  and  those  people  9^ ;  it  may  be  so  converted  by  a  writ- 
are  afterward  incorporated,  the  surety  is  ten  agreement,  and  may  as  an  equitable 
discharged  ;  for  the  person  created  by  mortgage  become  available  as  a  security 
the  act  of  incorporation  is  difierent  from  for  advances  made  after  a  change  in  the 
the  persons  in  whose  employ  the  serv-  firm  to  which  tliB  legal  mortgage  was 
ant  was,  and  with  whom  the  surety  con-  originally  given.  Ex  parte  Parr,  4  D. 
tracted.  Dance  v.  Girdler,  1  B.  &  P.  &  C.  426.  Owing  to  these  doctrines  a 
(N.  K.)34.  On  precisely  similar  grounds  security  given  to  a  firm  for  advances  to 
it  is  conceived  that  a  person  who  be-  be  made  by  it,  is,  upon  a  change  in  the 
comes  surety  to  a  corporation  for  the  firm,  readily  made  a  continuing  security; 
conduct  of  one  of  its  servants  would  and  a  slight  manifestation  of  intention 
be  discharged  by  the  amalgamation  of  on  the  part  of  the  borrower  that  it 
that  corporation  with  another ;  for  the  should  so  continue,  will  enable  the  new 
two  together  would  be  a  diflTerent  Ixnly  firm  to  hold  the  securities  until  the  ad- 
from  either  of  its  amalgamated  mem.  vances  made  by  itself,  as  well  as  those 
bers.  In  the  Eastern  Union  Hail.  Co.  v,  made  by  the  old  firm,  have  been  repaid. 
Cockrane,  9  Ex.  197,  and  the  London,  See  Ex  parte  Kensington,  2  Yes.  &B.  79; 
Brighton  and  South  Coast  Kail,  Co.  v,  Ex  parte  Marsh,  2  Ro6e,2s)9;  Ex  parte 
Goodwin,  8  Ex.  820,  the  surety  was  not  Loyd,  8  Deac.  405 ;  Ex  parte  Alexander, 
discharged;  but  the  statute  amalgamate  1  Gl.  &  J.  409. 

ing  the  two  companies  contained  an  ex-  ^  Quine  v.  Quine,18  Miss,  155;  Towner 
press  provision  on  the  subject.  Ques-  v.  line,  9  Leigh  (Va.),  272;  Farr  v. 
tions  nearly  akin  to  these  arise  where  Johnson,  25  III.  522;  Roach  V;  Perry,  18 
securities  have  been  deposited  with  id.  87;  Collins  v.  Jackson, 81  Bea v.  645; 
iMinkers  to  secure  future  advances,  and  Wolfe  v,  Gilmer,  7  La.  An.  585;  Lee  v. 
a  change  has  occurred  in  the  banking  Lash  broke,  8  Dana  (Ky.).  215;  Moore  v. 
firm  before  the  making  of  some  of  Barr,  11  Iowa,  198;  Gould  v.  Gould,  6 
the  advances.  Prima  facte,  the  se-  Wend.  (NT.  Y.)  267  ;  Stein  v.  Robertson, 
curities  extend  only  to  those  advances  30  Ala.  891.  But  this  is  not  uniformly 
which  were  made  by  the  firm  whilst  its  the  rule,  and  it  peems  that  if  there  is 
members  continued  the  same  as  when  any  thing  to  indicate  a  contrary  interest, 
the  securities  were  deposited.  See  per  the  question  of  the  extent  of  the  interest 
Lord  Eldon  in  Ex  parte  Kensington,  2  of  each  partner  is  for  the  jury.  Peacock 
V.  &  B.  83.  And  similarly,  if  a  partner  v.  Peacock,  16  Ves.56;  Thompson  v.  Will- 
pledges  his  separate  property  for  future  iamson,  7  Bligh  (N.  R),  482;  Jackson  v. 
advances  to  be  made  to  his  firm,  and  lie  Crapp,82  Ind.428;  Sanlman  v.Copeland,8 
afterward  dies,  an  advance  made  after  Blieh  (N.R.),  932 ;  Waruer  v.  Smith,  2  W. 
his  death  to  his  surviving  partners  will  &  S.  (Penn.)  157;  Htruther  v.  Barr,  id.  156. 
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Penonal  dntiei  of  parttMn. 

Sec.  162.  Under  this  head  may  be  classed  the  various  duties  of 
partners,  which  are  nsaally  contained  in  the  articles,  but  which  neces- 
sarily arise  from  their  connection  ;  such  as  the  employing  themselves 
diligently,  being  faithful  to  each  other,  the  not  borrowing  money  on  the 
partnership  account,  etc.  And  here  it  may  be  remarked  that  courts 
of  equity  cannot  in  general,  from  the  nature  of  the  subject,  compel 
the  performance  of  such  of  these  duties  as  are  of  a  positive  nature,  and 
must,  therefore,  in  case  of  the  breach  of  any  of  them,  leave  the  parties 
to  their  remedy  at  law.  But  courts  of  equity  will  interfere  by  injunc- 
tion to  restrain  the  breach  of  negative  duties  between  partners,  even 
in  cases  where,  if  the  i*elation  of  partners  did  not  exist,  they  might 
refuse  to  interfere  on  the  principle  of  not  giving  partial  relief.  *  It 
seems  scarcely  necessary  to  remark  that  the  implied  obligations  be- 
tween partners  ai*e  so  strong,  that  no  inference  can  be  raised  in  favor 
of  payment  of  a  salary  to  any  partner  for  the  discharge  of  his  duties. 

Keeping  of  piroper  books,  etc 

Sec.  163.  It  is  usually  not  only  provided  that  proper  books  of  ac- 
count shall  be  kept,  but  that  they  shall  be  open  to  the  inspection  of 
all  the  partners.  This,  like  many  others  of  the  rights  declared  by  the 
articles,  is  no  more  than  the  legal  right  of  a  partner  in  all  cases.  If 
a  partner  receives  moneys  and  does  not  enter  the  receipts  in  the  books, 
or  if  he  does  not  have  them  open  to  the  hispection  of  tJie  partners,  it 
is  a  ground  of  serious  complaint/ 

Not  ezercisiiig  the  Mine  trade  on  separate  aooonnt 

Sbo.  164.  In  partnership  engagements,  a  covenant  that  the  part- 
ners shall  not  carry  on  for  their  private  benefit  that  particular  com- 
mercial concern  in  which  they  are  jointly  engaged,  is  not  only  per- 
mitted, but  is  the  constant  course.^  But  a  covenant  not  to  practice 
on  the  partner's  separate  account  does  not  extend  to  prevent  him 
from  canvassing  for  future  business.' 


IBxpmm  stlpnlatioiis  against 

Sec.  165.  If  several  persons  enter  into  partnership,  under  a  stipula- 
tion that  the  copartners  or  any  of  them  shall  not,  during  the  continu- 
ance of  the  copartnership,  engage  in  any  business  otherwise  than  upon 

^Kemble  Y.Kean.  6  Sim.  385;  Kim-  ^Morris  v.  Colman,  18  Ves.  488; 
berly  y.  JenniD|rfi,  id.  840.  TJniveniities  of  Oxford  and  Cambridge 

*  FrankHn  v.  Robinson,  1  Johns.  Cli.    v.  Richardson,  6  id.  706. 

157.  See  ante,  p.  180.  *  Coates   t.    Coates,   Madd.  &   Geld. 

•  Per  Lord  Eldon,  IJac  &  W .  503 .        287. 
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the  account  and  for  the  benefit  of  the  same  copartnership,  and,  after 
thiB  execution  of  the  articles,  one  of  the  partners  with  the  consent  of 
the  others  becomes  a  partner  in  a  separate  firm,  the  articles  of  part- 
nership, coupled  with  such  consent,  will  not  operate  to  make  the 
other  partners  of  the  original  firm  partners  also  in  the  separate  firm.' 
But  a  person  may,  by  the  decree  of  a  court  of  equity,  become  a  part- 
ner in  the  separate  business  of  his  copartner,  entered  into  without  his 
consent,  in  violation  of  the  articles.' 

fizpressio  nnius  est  ezolusio  non. 

Sec.  166.  It  has  been  observed  by  a  learned  writer*  that  the  rule 
expreasio  untus  est  exclusio  alterius  applies  to  these  covenants,  and 
therefore,  if  a  party  covenant  not  to  be  engaged  in  a  particular  busi- 
ness, it  is  to  be  presumed  that  all  others  were  intended  to  be  left  open 
to  him.  Upon  this  principle,  where  the  proprietors  of  a  morning 
paper  had  bound  themselves  by  a  covenant  not  to  engage  in  any  other 
morning  paper.  Sir  John  Leach  held  that  this  afforded  a  conclusion 
that  it  was  the  intention  of  the  parties  that  they  might  engage  in  an 
evening  paper.  He  held,  nevertheless,  that  it  was  not  competent  for 
such  as  did  engage  in  an  evening  paper,  to  publish  in  it  information 
obtained  at  the  expense  of  the  morning  paper,  until  after  it  had  been 
published  in  the  morning  paper,  this  being  inconsistent  with  their 
duties  as  partners  in  the  latter.^ 

Rule  when  one  partner  eleoU  to  retire  before  expiration  of  term. 

Sec.  167.  Where,  by  articles  of  partnership,  it  was  covenanted  that 
the  trade  (which  was  of  a  brewer)  should  continue  for  eleven  years, 
with  a  proviso  that,  if  either  of  the  parties  should  be  so  minded,  on 
giving  six  months'  notice  to  the  other,  he  should  be  at  liberty  to  quit 
the  trade  and  mystery  of  a  brewer,  and  the  other  party  should  be  at 
liberty  to  continue  the  trade  on  his  own  account,  it  was  held  that 
the  party  giving  notice  could  not  carry  on  the  trade  elsewhere  on  his 
own  account,  that  he  must  elect  either  to  continue  the  partnership, 
or  entirely  to  give  up  such  trade.* 

Decision  of  difierenoee  by  the  mi^rity. 

Sec.  168.  Sometimes  a  clause  is  contained  for  the  purpose  of  decid- 
ing differences  in  tliis  manner,  and  where  the  parties  are  numerous, 

*  BoBEuquet  v.  Wray,  6  Taunt.  697 ;  2  •  Jannan's  Con  vejancing,  Vol.  7,  p.  98. 
Marsh.  819.  ^  Glassington  v.  Thwaites,  1  S.<&  S.  133. 

*  Somerville  v.  Mackay,  16  Ves.  382;  » Cooper  v.  Watlington,  2  Chit.  451; 
2  Hot.  Supp.  450.  S.  C,  3  Doug.  418. 
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as  in  banks,  newspaper  ofiBces^  etc.,  such  a  provision  may  be  highly 
Qsefnl.  But  if  it  be  intended  that  in  case  of  difficalties  the  majority 
shall  have  power  to  sell  the  whole  concern,  that  intention  should  be 
clearly  expressed  ;  otherwise  it  maybe  annulled  by  some  other  part  of 
the  instrument.  In  the  case  of  Chappie  v.  Cadell/  it  was  agreed  that 
a  partnership  in  the  publication  of  certain  newspapers,  consisting  of 
a  number  of  persons,  should  be  managed  by  a  committee  of  five,  and 
by  general  meetings,  at  which  the  vote  of  the  majority  was  to  be  bind- 
ing, with  a  provision  that  any  one  wishing  to  retire  should  first  offer 
his  share  to  the  committee  at  a  certain  price,  and,  if  they  declined  to 
buy,  ho  might  then  sell  it  to  any  other  person  ;  it  was  held  that  the 
majority  were  not  able  to  sell  the  whole  concern  without  the  consent 
of  all ;  but  that,  where  all  but  two  were  desirous  of  retiring,  they 
might  sell  their  own  shares  without  making  an  offer  of  them  to  the 
committee. 

Deviation  firom  temu  of  oontract  aoqnlesced  in  oannot  aft«rw«rd  be  sul^®^  ^ 
compbdnt. 

Sec.  169.  In  a  case*  in  which  the  wishes  of  the  majority  were  to  be 

ascertained  under  a  particular  mode  of  notice  prescribed  by  the 

articles,  and  that  mode  had  been  in  two  instances  deviated  from.  Sir 

J.  Leach  held  that  it  was  much  too  late  for  any  of  the  partners  who 

had  acquiesced  in  the  alteration  to  complain,  and  his  Honor  observed 

in  confoimity  with  Lord  Eldon's  doctrine,  that  though  the  parties 

would  at  law  be  bound  exactly  and  in  all  points  by  the  articles,  yet  in 

the  consideration  of  a  court  of  equity  it  was  otherwise. 

Ammal  account. 

Sec.  170.  The  articles  generally  direct  an  annual  account,  valuation 
and  balance  of  .the  moneys,  stock  in  trade,  and  credits  of  the  partner- 
ship, and  likewise  an  annual  account  of  the  debts  due  to  the  partner- 

* 

ship.  In  a  case  where  partnership  articles  directed  that  a  yearly  set- 
tlement should  be  made  on  the  25th  of  March,  and  if  a  partner  died 
his  estate  should  share  in  no  profits  subsequent  to  the  last  yearly  set- 
tlement, and  the  last  settlement  was  on  the  5th  of  November,  1811, 
and  a  partner  died  in  February,  1813,  it  was  held  that  his  estate 
should  share  profits  up  to  the  5th  of  November,  1812.* 

When  equity  treats  provlaions  of  contract  as  waived. 
Sec.  171.  Here  we  may  again  advert  to  the  second  general  rule, 

'  Jac.  537.  On  the  powers  of  the  ma-  *  Glassington  v.  Thwaites,  Rolls,  Mich, 
jority  in  general,  see  aTite^  p.  129.  T.  1831 . 

>  Pettyt  V.  Janeaon,  Madd.  &  Oeld.  146. 
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which  we  have  already  stated  respecting  the  construction  of  partner- 
ship articles.*  Upon  the  principle  laid  down  in  a  former  page^  it  was 
held  in  the  case  of  Jackson  v.  Sedgwick/  that  stipulations  in  articles 
of  partnership  for  an  annual  settlement  of  accounts,  and  for  payment 
to  the  representatires  of  a  deceased  partner  of  an  allowance  in  lieu  of 
profits  since  the  last  annual  account,  proportioned  to  the  amount  of 
his  share  of  profits  during  two  years  preceding,  are  waived  in  equity 
by  omission  thi'ough  several  years  to  settle  annual  accounts,  and  by 
engaging  in  business  to  which  the  stipulations  cannot  be  applied 
without  injustice;  accordingly,  in  the  same  case,  an  injunction  was 
granted  to  i*estrain  the  representatives  of  a  deceased  partner  from  pro- 
ceeding on  a  bond  given  by  the  surviving  partners  for  repayment  of 
his  share  according  to  the  articles,  before  the  settlement  of  accounts 
of  transactions  pending  at  his  decease,  on  which  a  loss  was  subse- 
quently sustained. 

Partnen  may  agne  to  aooount  so  as  to  estop  dalms  on  aoooont  of  orrara. 

Sec.  172.  Partners  may  agree  that  after  an  account  is  settled  during 
tlieir  lives,  it  shall,  notwithstanding  any  error,  be  conclusive  after 
their  deaths.'  But  clauses  of  this  nature  will  not  be  binding  in  cases 
where  the  error  has  arisen  from  the  fraud  of  any  of  the  partners. 
Where,  by  articles  of  partnership,  it  was  agreed  that  just  and  true 
accounts  should  be  made  out  half-yearly,  and  signed  by  the  part- 
ners, and  that  such  accounts  should  not  be  afterward  called  in  ques- 
tion, except  for  errors  discovered  in  the  life-time  of  all  the  partners, 
and  the  account^  were  made  out  by  one  of  the  partners,  and  after  the 
death  of  two  of  the  other  partners  it  was  discovered  that  the  ac- 
counts were  fraudulent,  it  was  held  by  Sir  Lancelot  Shad  well  that 
the  fourth  partner  was  entitled  to  have  the  accounts  of  the  partner- 
ship taken  from  the  date  of  the  articles,  the  estates  of  the  deceased 
partners  being  liable  to  bear  a  due  proportion  of  the  losses  occasioned 
by  the  fraud.* 

Oeneral  account  npon  the  diaaolntion  or  expiration  of  the  partnendiip. 

Sec.  173.  This  constant  clause  is  usually  followed  by  another,  point- 
ing out  the  mode  of  winding  up  the  concern,  and  distributing  the 
partnership  property.  Mr.  Jarman  observes  *  that  *'  on  the  dissolu- 
tion of  a  partnership  there  are  two  ordinary  modes  of  winding  up  the 
affairs  of  the  concern  ;  one  is  by  a  general  conversion  of  the  partner- 

"  Ante.  « 1  Swanst.  460.  *  Oldaker  v.  Lavender,  7  Sim.  239. 

>  Qainsboiougli  v.  Stork,  Barnard  812.        »  See  7  Jarm.  Conv.  31. 
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ship  assets,  and  dividing  the  prodace^  after  providing  for  debtfi, 
among  the  partners,  in  proportion  to  their  respective  interests.  The 
other  is  for  one  partner  to  purchase  the  share  of  the  other,  usually  at 
a  valuation.  The  former  is  the  mode  in  which  the  property  is  dealt 
with  by  a  court  of  equity  in  the  absence  of  express  stipulation,  and 
indeed  in  every  case  is  necessarily  the  rule  where  there  is  no  positive 
agreement,  without  which,  of  course,  neither  partner  can  claim  to 
take  the  share  of  the  other  at  a  valuation,  their  rights  being  equal.' 
The  latter  mode  of  arrangement  is  generally  stipulated  for  in  articles, 
in  the  event  of  the  dissolution  of  the  partnership  by  the  death,  expul- 
sion, or  voluntary  retirement  of  either  of  the  partners,  especially 
where  the  property  consists  of  an  interest  in  land,  stock  or  machinery 
which  is  essential  to  carrying  on  the  trade."  A  clause  that  his  share 
shall  be  taken  at  a  valuation  has  sometimes  been  applied  to  the  case 
of  the  bankruptcy  of  a  partner.  It  is  very  doubtful,  however,  whether 
a  provision  in  the  articles  that,  on  the  bankruptcy  of  a  partner, 
his  share  shall  be  taken  by  the  solvent  partners  at  a  sum  to  be  fixed 
by  valuation,  and  payable  by  installments  in  a  course  of  years,  is  not 
void  by  the  law  of  bankrupts.  For,  if  such  a  provision  were  permit- 
ted, the  effect  would  be  that  a  partner  could  by  contract  control  the 
disposition  of  his  property  in  the  event  of  his  own  bankruptcy.  In 
the  case  of  Wilson  v.  Oreenwood,*  a  clause  of  this  nature  was  con- 
tained, not  in  the  original  articles,  buo  in  a  subsequent  deed,  which 
was  executed  in  order  to  extend  to  bankruptcy  a  provision  in  the  arti- 
ticles  applicable  to  death  alone,  and  evidently  made  in  contemplation 
of  that  event ;  on  which  ground  Lord  Eldon  held  it  to  be  clearly 
void,  without  deciding  the  general  question  as  to  the  validity  of  such 
provisions  in  the  articles  themselves.  It  may  here  be  remarked,  that, 
where  articles  stipulate  for  a  division  of  the  partnership  stock  at  the 
end  of  the  partnership,  a  sale,  and  not  a  specific  division  of  the  arti- 
cles, is  intended.* 

Zbceonton  or  legatees  carrying  on  the  trade  of  their  deceased  partner. 

Sec.  174.  Where  a  partnership  is  constituted  for  a  long  term  of 
years,  a  clause  is  generally  introduced,  empowering  the  representa- 
tives of  the  deceased  partner  to  carry  on  the  trade  in  conjunction 
with  the  survivors,  for  the  benefit  of  the  widow  and  children  of  the 

'See  Featherstonhaugh  v.  Fenwick,  82.  Bat  see  D.  Sir  W.Grant,!  Swanst.  89. 
17  Ves.  298.  «  Rlgden  v.  Pierce,  Madd.  &  Geld.  853. 

*  1  Swanst.  481.    See  7  Jarm.  Conv.     But  see  Cooltson  y.  Gookson,  arUe, 
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deceased   partner;*    for  otherwise,   notwithstanding  the  length  of 
term,  the  partnership  would  expire.' 

In  cases  of  this  nature,  if  it  be  clearly  the  primary  object  of  the 
articles  to  perpetuate  the  partnership,  courts  of  equity  will  assist  in 
the  attainment  of  that  object ;  and  thei'efore,  although  the  articles 
may  likewise  partake  of  the  nature  of  a  settlement^  yet  the  interests 
of  the  persons  taking  under  the  settlement  will  be  made  subservient 
to  the  primary  object  of  the  parties  —  the  continuance  of  the  part- 
nership.* 

Power  of  appointment  need  not  be  strlotly  executed — ^Rule  in  Ponton  v.  Dunn. 
Sec.  175.  As  the  leading  object  of  a  deed  of  partnership  is  to  limit 
and  settle  the  respective  interests  of  the  partners  inter  se,  and  not  to 
make  a  settlement  for  persons  claiming  under  the  partners  individu- 
ally, it  follows  that  a  power  of  appointment  by  will,  given  to  one  of 
the  partners  by  the  deed  of  partnership,  need  not  be  executed  strictly, 
in  order  to  be  effectual.  In  the  case  of  Ponton  v.  Dunn,*  it  was  stip- 
ulated by  a  partnership  deed,  that  the  testator's  interest  in  the  part- 

^  Pemberton  v.  Oakea,  4  Russ.  154.  were  entitled  who  were  liying  at  the 
*  Crawford  v.  Hamilton,  8  Madd.  254.  deaths  of  their  respective  mothers.  He 
See  ante,  p.  74.  said,  it  must  be  admitted  that  if  this 
'  In  Balmatn  v.  Shore,  9  Ves.  600 ;  2  were  a  settlement  of  a  sum  of  money  or 
Hov.  Supp.  187,  by  certain  articles  of  other  property,  the  children  would  take 
partnership  it  was  covenanted,  that  in  vested  interests :  and  the  words  "  after 
case  of  the  decease  of  any  copartners  no  the  decease  of  such  widow,"  etc.,  would 
benefit  or  advantage  of  survivorship  postpone,  not  the  commencement  of  the 
should  be  had  or  taken  bv  the  others  of  Interest,  but  only  the  commencement  of 
them  in  anywise;  but  that,  upon  the  the  possession.  But  he  thought  that 
death  of  any  of  the  said  copartners,  the  the  words  must  receive  their  oonstmc- 
share  of  him  or  them  so  dying  should  tion  from  the  consideration  of  the  par- 
go  and  of  right  belong  to  his  or  their  ticular  instrument.  The  primary  object 
widow  or  widows,  during  her  or  their  was  to  constitute  a  partnership,  ana  to 
life  or  respective  lives.  And,  after  the  ascertain  the  manner  in  which  the 
decease  of  such  widow  or  widows,  her  shares  were  to  be  enjoyed  in  succession, 
or  tlieir  share  or  shares  in  the  said  joint  It  was  but  a  secondary  object  (and 
trade  should  go  and  of  right  belong  and  through  that  medium ),  to  give  a  bene- 
appertain  unto,  and  be  equally  divided  fit  to  the  families ;  and  it  appeared  to 
among  their  respective  children  (if  him  that  the  object  of  this  clause  was 
more  than  one),  share  and  share  alike,  to  designate  and  ascertain  who  were  to 
It  was  also  provided  that  if  any  of  the  supply  the  vacancies  as  they  should 
parties  should  be  disposed  to  sell  his  happen  ;  that  no  interest  was  intended 
share  of  the  trade,  he  should  offer  it,  in  in  anticipation  to  any  one ;  but  that  the 
the  first  instance,  to  the  others.  The  object  was  to  provide  for  the  filling  up 
question  wa8,  whether,  under  this  in-  of  that  vacancy  which  mi^ht  happen  by 
Btrument.  all  the  children  took  vested  the  death  of  any  partv  interested  in  the 
interests  in  the  partnership  shares,  as  partnership.  That  tnis  was  the  more 
they  were  bom,  so  that,  though  some  evident,  from  the  provision  as  to  the 
died  ])efore  their  mothers,  yet  their  sale  of  a  share,  which  was  perfectly  in- 
shares  were  transmissible  ;  or  whether  compatible  with  the  supposition  that 
such  children  only  were  entitled  as  the  children,  as  they  were  born,  should 
were  living  at  the  deaths  of  their  re-  take  vested  isterests  in  the  partnership 
spective  mothers.  Sir  William  Grant  shares  of  their  parents, 
held  clearly  that  those  children  only       *  1  Russ.  &  Myl.  402. 
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uership  concern,  after  his  death,  and  during  the  term  of  his  partner- 
ship, should  go  to  such  persons  as  lie  should,  by  will,  narne  or  appoint, 
and,  in  default  of  appointment,  that  it  should  devolve  to  his  wife ; 
in  case  of  her  death  to  his  children  in  equal  shares ;  and  in  case 
of  the  death  of  all  his  children,  to  his  executors  or  administrators. 
The  testator  made  a  will,  not  containing  any  allusion  to  the  power 
by  which  he  gave  all  his  estate  and  effects  to  one  of  his  children.  It 
was  held  that  according  to  the  true  construction  of  the  partnership 
deed  it  was  not  intended  to  create  a  technical  power  of  appointment, 
but  to  reserve  to  the  testator  an  absolute  powet  of  disposition  by 
will ;  and,  consequently,  that  the  testator's  interest  in  the  partner- 
ship passed  by  this  bequest' 

Mode  of  ooDstmlng  olaiue  providing  for  sabstitatioiL 

Sec.  176.  Clauses  providing  for  the  admission  into  the  Urm  of  a  de- 
ceased partner's  representatives  will  in  general  be  construed  as  giving 
to  them  an  option  to  become  partners,  and  not  as  constituting  them 
partners  absolutely ;  for,  to  produce  the  latter  effect  (assuming  that 
such  effect  can  be  produced),  the  intention  should  be  unequivocally 
expressed.'  Thus,  where,  in  a  deed  of  partnership,  the  term  of  which 
was  to  bo  nineteen  years,  it  was  provided  that,  if  either  of  the  partners 
should  die  during  that  term,  ^'the  widow  or  other  legal  personal 
representative  of  the  partner  so  dying  should  be  let  into  the  said  part- 
nership concern,  and  be  and  become  a  partner  therein,  in  the  same  man- 
ner, and  upon  the  same  stipulations,"  etc.,  ''as  the  partner  so  dying 
stood  at  the  time  of  his  decease  ;"  but  so  that  any  future  husband  of 
any  such  widow  should  not  interfere  in  the  management  of  the  con- 
cern ;  it  was  contended  that  this  clause,  though  giving  an  option  to 
the  widow,  was  absolute,  if  she  declined,  as  to  the  personal  representa- 
tives. Alexander,  C.  B.,  however,  was  of  opinion  that  it  was  a  cove- 
nant only  to  permit  them  to  become  partners  if  they  thought  proper, 
and  that  they  wei*e  entitled  to  a  reasonable  time  for  declaring  their 
election  after  their  testator's  decease  ;  for  which  purpose  an  oppor- 
tunity should  be  given  them  of  inspecting  tlie  j^artnership  accounts,* 

^  It  seems  that  the  beqaest  of  a  share  In  tlie  case  of  Wainwright  v.  Water- 
in  a  joint-stock  concern  will  not  pass  man,  1  Ves.  BLl,  by  a  power  under  the 
profits  accruing  after  tlie  making  of  the  articles,  one  of  two  partners  appointed 
will,  but  that  a  bequest  of  the  whole  of  his  executors  to  carry  on  the  trade  in 
a  man's  interest  in  a  partnership  will  his  room,  and  desired  them  to  nominate 
pass  such  profits.  See  D.  Sir  S.  Romillj  J  a  partner,  and  gave  J  a  legacy  of 
arguendo,  Norris  v.  Harrison,  2  Madd.  4000J.  when  he  should  become  a  part- 
277.  ner,  but  directed  -it  to  sink  into  the 

•  7  Jarm.  Conv.  33.  estate  if  he  should  die  before  twenty- 

•  Pigott  V.  Bagley,  M'Clel.  &  Y.  569.  one,  or  decline  to  be  a  partner,  and  gavo 


300  Mutual  Eights  of  Pabtkers. 

RepresenUtiTe  of  deceased  partner  under  a  will  most  comply  with  its  temis 
as  to  substitution  rule  in  Orawshay  ▼.  Mauleu 

Sec.  177.  It  seems  reasonable  that^  when  a  continaation  of  the 
partnership  is  clearly  intended  by  the  articles,  a  representative  or 
legatee,  who  is  appointed  partner  by  a  will  made  in  pnrsnance  of  the 
articles,  should  abide  by  the  terms  of  the  will,  by  becoming  a  partner, 
if  he  elect  to  take  the  benefit  of  the  will.  In  the  case  of  Crawshay  v. 
Maule,*  the  testator,  Gi*awshay,  was,  it  is  true,  a  sole  trader  ;  yet,  the 
language  there  used  by  Lord  Eldon  seems  to  warrant  the  observation 
which  has  just  been  made.  Crawshay,  being  possessed  of  certain 
mines  and  iron  works  held  under  leases,  bequeathed  them  in  shares  to 
his  executors.  A,  B  and  G,  as  partners.  A,  B,  and  0  carried  on  the 
concern  for  some  time  in  partnership,  but  without  articles.  B  as- 
signed his  share  to  A ;  G  died.  Although  it  was  held  on  general 
principles  that  at  G's  death  the  partnership  between  him  and  A  was 
dissolved,  and  that  G's  executor  could  not  compel  A  to  continue  the 
partnerahip  with  him  for  the  benefit  of  C's  children,  yet  Lord  Eldon 
said  :  '^  If  Mr.  Grawshay,  the  testator,  had  thought  proper  by  his 
will  to  declare  that  his  legatees  should  continue  the  partnership,  as  long 
as  the  longest  of  the  leases  should  endure,  no  person  claiming  under 
that  will  could  enjoy  the  benefit  conferred  by  it,  without  submitting  to 
the  inconvenience  which  it  imposed.''  But  where  a  person  is  appointed  a 
partner  by  will,  the  articles  not  expressly  intending  a  continuation  of 
the  partnership,  the  appointee  may  elect  either  to  become  a  partner,  or, 
if  necessary,  to  have  the  whole  partnership  concern  wound  up  for  his 
benefit.  Thus,  in  Kershaw,  v.  Matthews,'  the  residuary  legatee  of  a 
deceased  partner  claimed  under  some  clauses  of  the  partnership  deed 

the    rest    among    his     grandchildren,  the  circumstaaGe  of  the  case,  they  could 

Afterward,  the  testator  hj  a  codicil  ex-  not  avail  themselves  of  that  right.  The 

pressed  himself  thus  :    *'  It  shall  be  en-  only  question  was    whether,  as  they 

tirely  in  the  discretion  of  mj  executors,  differed  in  opinion  about  admitting  the 

whether  to  appoint  J   to  be  a  partner  or  plaintiff,  some  being  for  it,  and  some 

not,  any  direction  in  my  will  to  the  con-  s^inst  it,  it  was  possible  to  exclude 

trary  notwithstanding;  and  if  they  do  the  plaintiff,  under  all  the  circumstances, 

not  think  proper  to  appoint  him,  the  He  thought  not.    If  the  executors  had 

legacy  given  to  him  to  be  void."    The  united  in  declaring  that  he  was  unfit  to 

testator  died  before  J  attained  his  age  of  be  admitted,  they liad  a  right  to  exclude 

twenty-one.    J  afterward  filed  his  bill  him;  and  the  consequence  must  have 

against  the  executors,  praying  to  be  ad-  been,  unfortunately,  that  he  must  have 

mitted  a  partner  from  the  time  of  his  lost  the  4,000/.  and  all  the  rest ;  but,  as 

attaining  the  age  of  twenty-one ;  for  an  the  circumstances   were,  and  as  they 

account  of  the  profits  from  that  time;  made  no  such   declaration,  either  be- 

and  to  have  his  legacy  paid  him.    Lord  fore  he  was  twenty-one  or  at  that  time, 

Thurlow     decreed     according    to   the  the  plaintiff  was  entitled, 

prayer  of  the  bUl,  being  of  opinion  that  '  1  Swanst.  512. 

though,  by  the  terms  of  the  codicil,  the  *2  Russ.  62 ;  1  Rubs.  861 ;  the  author 

executors  had  the  right  to  exclude  the  has  searched  for  this  case  in  the  Regis* 

plaintiff  from  the  partnership,  yet,  under  trar*s  book  In  vain. 
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to  be  admitted  a  partner^  or  to  have  it  declared  that  the  partnership 
was  dissolved.  Lord  Eldon —  *'  If  there  is  a  partnership  carried  on 
under  the  articles  which  stipuhite  that,  upon  the  death  of  a  partner, 
he  shall  be  succeeded  in  the  business  either  by  some  person  whom  he 
shall  appoint,  or  by  his  executors,  it  may  happen  that  his  appointees 
or  his  executors  do  not  think  proper  to  come  into  his  place  on  the 
same  terms  on  which  he  was  a  partner  in  the  concern.  In  that  case 
the  death  of  the  party  puts  an  end  to  the  partnership.*  The  stipula- 
tion may  be,  that  the  appointee  or  executor  of  the  deceased  partner 
is  to  be  a  partner  only  if  he  does  this  or  that  particular  thing.  If  the 
executor  or  appointee  refuses  to  comply  with  the  proviso,  the  whole 
concern  must  be  wound  up.'* 

Bzecnton  treated  u  partners  in  certain  caaea. 

Sec.  178.  Where,  by  articles  of  partnership,  it  is  agreed  that  the 
executors  or  administrators  of  a  partner  dying  shall  continue  the 
partnership  if  they  think  fity  they  will  be  considered  partners,  unless 
they  give  notice  within  a  reasonable  time  to  the  contrary.* 

When  children  anooeed  to  the  firm  anrviving  partner  not  entitled  to  ohar:8^e  for 
aervicea. 

Sec.  179.  Wliere  the  children  succeed  to  the  share  of  their  parent, 
the  surviving  partner  is  not  entitled  to  an  allowance  for  his  manage- 
ment, time  or  labor  in  carrying  on  the  trade.  In  such  ease,  although 
he  may  be  the  sole  conductor,  he  is  considered  as  carrying  on  the 

^  Wimble  v.  Wimble,  6  Beay.   501 ;  bound  to  become  a  partner  with  a  sur- 

Holland  v.  King,   7  M.  G.  &  S.  727  ;  vivor  so  as  to  make  tliemsDlves  person- 

Pigot  V.  Bagley,  1  Mc.  &  G.  574.  ally  responsible,  or  sabject  them  to  the 

*  Morris  v.  Harrison,  Colles'  P.  C.  157;  duties    of  partners  without  their  con- 

Davia   v.  Christian,  15  Gratt.  (Va.)  87 ;  sent.     A  partner  may  by  articles,  or  his 

Alaop  V.  Mather,  9  Conn.  587 ;    Creagh  will,  direct  the  whole  of  his  estate  to 

Y.  Creagh,  13  Ir.  Ch.  46  ;  £dfi;ar  v.  Cook,  remain  in  the  firm,  and  be  liable  to  the 

4  Ala.  588.    An  executor,  although  dt-  debts  incurred  in  the   business  carried 

rected  by  the  will  to  continue  the  busi-  on  subsequent  to  his  deatb.     He  must 

neas,  la  not  bound  to  do  so.    Thus  in  demonstrate  such  an  intention  in  the 

Jaquin  v.  Buisson,  11  How.  Pr.  (N.  Y.)  most    positive,    unequivocal     manner. 

887,      Jaquin    and   Buisson    formed  a  Where  articles  of   copartnership  were 

gartnership  in  France,  to  carry  on  the  entered  into  in  France,  if  the  business  is 
usineaa  of  selling  liquor  and  sugar  to  be  carried  on  in  the  United  States. 
plums  in  New  York,  for  ten  years.  The  they  are  subject  to  the  laws  of  the  State 
articles  contained  a  clause  declaring  the  in  which  the  business  is  carried  on,  and 
decease  of  Jaquin  should  not  operate  a  the  laws  of  the  State  as  to  special  part- 
dissolution  ;  his  heirs  should  be  oonsid-  ners  not  having  been  complied  with, 
ered  as  having  succeeded  him  from  the  the  death  of  Jaquin  dissolved  the  co- 
laat  inventory  :  and  they  should  have  partnership,  and  Buisson  had  the  right 
three  months  from  decease  for  declar-  to  close  up  the  business.  But  he  is 
ing  they  intended  to  continue  partner  bound  to  make  his  election  In  a  reason- 
sliip  on  same  basis,  or  to  transform  it  able  time.  Madgwick  v.  Wimble,  G 
into  a  partnership  eu  commandite.  Held,  Beav.  501 ;  Pigot  v.  Bagby,  ante. 
1.  No  representative  of  an  estate  can  be 


802  Mutual  Bights  of  Pabtkers. 

trade  for  tho  benefit  of  himself  and  his  copartners,  and,  therefore,  to 
entitle  him  to  an  allowance,  thera  should  be  a  stipulation  to  that 
effect." 

We  have  already  had  occasion  to  remark  on  the  disadvantages 
attending  the  appointment  cf  a  surviving  partner  as  executor  to  his 
deceased  copartner. 

Olaiue  of  ezpnlBioiL 

Sec.  180.  This,  though  a  usual  clause  in  articles  of  partnership,  is 
generally  confined  to  such  acts  as  are  most  strongly  in  contravention 
of  the  partnership  agreement,  as  bankrupt.cy,  insolvency,  etc.  It  has 
been  held  that  the  word  *'  insolvency,"  in  cflauses  of  this  nature,  means 
an  inability  to  pay  the  partner's  just  debts,  and  does  not  merely 
import  that  he  should  have  been  discharged  under  tho  Insolvent 
Debtors  Act.' 

Where  it  was  provided  by  articles  of  partnership  that  it  should  be 
lawful  for  the  partners  to  dissolve  the  partnership,  as  to  any  partner 
who  should  make  any  mortgage,  pledge,  sole  assignment,  or  other 
disposition  of  his  share  of  the  partnership  stock  and  effects,  or  who 
should  become  bankrupt  or  insolvent^  or  should  permit  any  part  of 
the  partnership  property  to  be  taken  in  execution  for  his  separate 
debt,  it  was  held  that  a  partner  was  not  under  this  provision  debarred 
from  giving  a  ws^TTSknt  of  attorney,  but  only  that,  in  case  it  produced  a 
certain  effect,  his  copartners  were  empowered  to  determine  the  part- 
nership.* 

Arbitration, 

Sec.  181.  A  stipulation  that  disputes  arising  between  the  partners 
shall  be  referred  to  arbitrators  to  be  named  by  the  respective  partners 
is  almost  invariably  inserted  in  deeds  of  paHnership.^     How  far  an 

*  Burden  v.  Burden,  1  Yes.  &  B.  170.  tion  and  that  there  shall  not  be  anjf  suit 
See  ante,  p.  142.  at  lato  or  equity  is  binding  upon  the  par- 

'BariEer  v.   Gossage,   2  G.  M.  &  R.  ties.     Halfhide  v.  Penning,  2   Brown's 

617,  1  Tyr.  &  Urang.  105;  Biddlecornbe  Ch.  836  ;    but  a   mere    provision  that 

y.  Bond,  4  Ad.   &  Ell.  332 ;  5  Nev.  &  no  action  at  law  shall  be  brought  does 

Man.  621.  not  prevent  the  bringing  of  a  bill  in 

*Millsv.  Osborne,  7  Sim.  87.  equity  as   to   matters    not    embraced 

*  Where  one  partner  gave  his  son  a  within  the  scope  of  the  provision  as  to 
power  of  attorney  *'  to  act  on  his  behalf  arbitration.  rSdPusev  v.  Biderman,  1 
in  dissolving  the  partnership,  with  au-  Del.  Ch.  82 ;  Mitchell  v.  Harris,  2  Yes., 
thority  to  appoint  any  other  person  as  he  Jr.,  129.  And  when  so  inserted,  an 
might  see  fit,  it  was  held  that  this  gave  award  made  under  a  valid  submission  is 
the  son  power  to  submit  the  accounts  to  binding.  Parkes  v.  Smith,  15  Ad.  &  £1. 
arbitration.  Henley  v.  Sbper,  8  B.  &  C.  (N.  S.)  297 ;  Riley  v.  Rupert.  84  Mo.  524; 
16.  Provision  in  articles  of  partnership  Coleman  v.  Coleman,  12  Rich.  (S.  C.) 
that  all  matters  of  difference  between  188 ;  Brink  ▼.  New  Amsterdam  F.  Ins. 
partners  shall  be  submitted  to  arbitra-  Co.,  5  Robt.  (N.  Y.)  J04;   Hay  net   v. 
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arbitration  may  be  enforced  on  the  footing  of  this  clause  is  a  point 
which  will  be  considered  hereafter.  With  regard  to  the  power  of  the 
arbitrator^  when  named  and  in  the  performance  of  his  duty,  it  may 
be  remarked,  that  when  the  reference  is  of  all  matters  in  difference 
between  the  parties,  he  may  clearly  direct  the  partnership  between 
them  to  be  dissolved. '  And  where  the  terms  of  the  dissolution  are 
left  to  his  discretion,  he  may  impose  upon  the  parties  any  of  the 
ordinary  terms  of  dissolution.  Thus,  it  is  a  very  usual  condition 
accompanying  a  dissolution  of  partnership  that  one  of  the  partners 
shall  not  carry  on  business  within  a  certain  distance  of  the  other, 
and,  where  it  was  agi*eed  by  two  partners,  A  and  B,  by  submission  to 
arbitration  to  dissolve  the  partnership,  and  that  all  matters  in  difference 
between  them  and  the  terms  and  conditions  on  which  the  copartnership 
should  be  dissolved,  should  be  referred  to  an  arbitrator,  it  was  held  that 
the  arbitrator  had  not  exceeded  his  authority,  in  determining  that  it 
should  not  be  lawful  for  B,  during  the  life-time  of  A,  to  carry  on  the 
partnership  business  within  thirteen  miles  of  A.*  However,  in  a  case 
where  by  articles  it  was  declared  that  the  partnership  should  be  bound 
by  all  usual  and  customary  conditions  of  partnership  concerns,  as 
fully  as  though  the  usual  covenants,  clauses  and  provisos  were  inserted, 
and  that  either  party  should  have  power  to  dissolve  the  partnership, 
upon  notice,  all  disputes  to  be  referred  to  arbitration,  and  the  arbitrat- 
ors to  have  a  power  of  dissolving  the  partnership,  if  they  should  think 
proper.  Lord  Eldon  held  it  questionable  whether  the  covenant  to 
refer  extended  to  the  settlement  of  all  accounts  posterior  to  the  disso- 
lution." When  the  arbitrator  directs  that  one  of  the  partners  shall 
receive  all  the  outstanding  debts,  the  award  ought  to  make  provision 
for  whatever  that  partner  may  receive  in  respect  of  dubious  debts, 
and  any  over  receipt  in  respect  of  good  debts  will  come  within  the 
same  principle  as  a  receipt  on  account  of  the  dubious  debts.* 

Partnenhip  by  deed  most  be  diMolved  by  deed. 
Sec.  182.  Where  houses  or  other  real  property  belonging  to  the 

Forkaftll,    13    Mo.     115;    Kimball    v.  unless  theotbers  subsequently  ratify  the 

Walker,  80  111.  482 ;  Ebert  v.  Ebert,  8  act.     Buchanan  v.  Curry,  19  Johns.  (N. 

Md.  858 ;  Gibson  v.  Moore.  6  N.  H.  549.  Y.)  142  ;  HaHeck  v.  Marsh,  25   111.  50 ; 

But  one  partner  cannot  submit,  Arm-  Mackay  v.  Bloodgood,9id.  ^6. 

strong  V.  Robinson,  5  Q.  &  J.  (Md.)  422;  »  Green  v.  Waring,  1  W.  Bl.  475. 

Harrington  v.  Higham,  18  Barb.  (N.  Y.)  •  Morley  v.  Newsome,  5  Dowl  &  Ryl. 

661 ;  Abbott  v.  Dexter,  6  Cush.  (Mass.)  817. 

108;    McBride  v.  Hogan,  1  Wend.  (N.  'Street  v.Rigby.  6  Ves.  915. 

Y.)  837 ;  Wood  v.  Shepherd,  2  P.  &  H.  *  Spencer  v.  Spencer,  2  You.  &  Jerv. 

Va.)  457;  Jones  v.  Bailey,  6  Cal.845,  256. 
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partnership  are  made  the  subject  of  division  by  arbitrators^  it  should 
seem,  that  in  order  to  avoid  a  capiicious  mode  of  division,  the  arbi- 
trator ought  to  act  upon  the  same  principles  as  are  applicable  to  a 
partition  by  commissioners,  under  a  decree  of  partition.'  Where  an 
awaixl  was  made  in  pursuance  of  an  agreement,  under  which  the  arbi- 
trators had  power  to  direct  a  division  of  the  messuages  of  the  partner- 
ship between  two  partners,  and  the  arbitrators  awarded  that  one  part- 
ner should  pay  a  certain  sum  to  the  other,  and  that  the  latter  should 
convey  all  the  messuages  to  the  former,  it  seemed  to  be  the  clear  opin- 
ion of  the  court  of  exchequer  that,  unless  there  was  a  previous 
arrangement  between  the  partners  to  that  effect,  the  arbitrators  had 
exceeded  their  authority  in  awarding  the  messuages  to  one  of  the 
partners,  rather  than  dividing  them  between  both.'  But,  generally, 
upon  a  submission  by  partners  of  all  actions,  notes,  accounts,  dealings, 
controversies,  demands,  etc,  relating  to  the  partnership,  an  award 
giving  to  one  partner  all  the  joint  property,  and  directing  him  to  pay 
to  the  other  partner  a  sum  in  gross,  and  to  discharge  all  the  debts  of 
the  firm,  seems  to  be  unobjectionable.* 


Iiiqiiidated  damag< 

Sec.  183.  Articles  of  partnership  frequently  conclude  with  a  stipu- 
lation that,  on  the  breach  of  any  of  the  covenants,  the  offending 
party  shall  pay  to  the  other  a  specific  sum  of  money  by  way  of  liqui- 
dated damages.  Such  a  provision  is  particularly  useful  in  regard  to 
some  species  of  covenants,  the  non-performance  of  which  is  likely  to 
be  attended  with  aji  extent  of  injury  not  easily  ascertainable  ;  but  it 
is  useless  where  the  non-pei'formance  of  the  covenants  would  be 
attended  with  an  ascertained  damage  of  a  different  amount^ 

When  real  estate  la  made  the  anl^ect  of  arfaitration,  arbitrators  should  proceed 
how? 

Sec.  184.  At  law,  a  partnership  under  deed,  when  dissolved  by  con- 
sent, must  be  dissolved  by  deed,  according  to  the  general  rule,  that 
a  covenant  under  hand  and  seal  can  only  be  dischai'ged  or  qualified 

by  an  instrument  of  equal  solemnity.*    But  where,  from  the  circum- 

ft . 

1  See  Story  y.  Johnson,  2  Toa.  &  Col.  »Doe  r.  Miles,  1  Stark.  181;  Rack- 

586.  straw  v.  Imber,  1  Holt,  868  ;  Countess  of 

*  Wood  y.  Wilson,  2  C.  M.  &  R.  241 ;  Ratland's  Case,  5  Rep.  26;  Blake's  Case.  6 
5  Tyr.  818.  Rep.  44.  But  in  this  country  a  partnership 

•  Byers  y.  Van  Deusen,  5  Wend.  (N.  under  deed  may  be  dissolyed  by  parol. 
T.)  268.  Gardiner  y.  Bataille,5  La.  An.  597 ;  God- 

*For  more  on  this  subject,  see?  Jarm.  dard  y.  Pratt,  16  Pick.  (Mass.)  412 ;  Ad- 
Cony.  88.  dams  y.  Tutton,  89  Penn.  St  447. 
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stance  of  the  partnership  having  been  constitated  by  deed,  or  of  there 
being  an  express  covenant  to  that  effect,  it  is  necessary,  in  order  to 
effect  a  legal  dissolution,  that  it  should  be  by  deed,  it  is  a  sufficient 
compliance  with  the  legal  requisition,  if  a  submission  to  arbitration 
and  an  award  directing  a  dissolution  are  made  under  seal.*  And  in  a 
court  of  equity  it  is  apprehended  that,  upon  a  bill  filed  for  a  dissolu- 
tion and  account  of  such  a  partnership,  it  would  be  competent  for  the 
defendant  to  show  that  the  partnership  had  been  dissolved  by  parol, 
and  that  an  account  had  been  already  settled. 

Deed  of  cUMoIutlon  mtut  be  ipeoifio  ttPio  time  wlien  it  takee  etBeot, 

Sec.  185.  When  partners  enter  into  a  deed  of  dissolution,  such 
deed,  in  order  to  have  immediate  operation,  ought  to  contain  express 
words  to  that  effect.  For  it  has  been  held  that  a  covenant  by  two  of 
several  partners,  to  convey  to  the  other  partners  on  or  before  a  day 
named,  all  their  interest  in  the  partnership  concern,  is  not  a  dissolu- 
tion, even  as  between  the  parties,  but  amounts  only  to  an  agreement 
for  a  future  dissolution.* 

What  deeds  of  disaolutioii  usually  oontain. 

Sec.  186.  The  deed  of  dissolution  usually  contains  a  declaration 
that  the  partnership  is  dissolved — an  assignment  of  the  retiring  part- 
ner's share  of  the  stock,  credits,*  and  good- will  to  the  remaining 
partner,  in  consideration  of  a  repayment  of  the  retiring  partner's  cap- 
ital— a  covenant  of  indemnity  to  the  retiring  partner  against  the  debts 
of  the  old  firm — and  a  mutual  release  of  all  actions,  etc.,  on  the  part- 
nership account. 

Rule  when  retixixig  partner  leaves  his  oapital  in  the  finn. 

Sec.  187.  If  the  retiring  partner  leave  his  share  of  the  capital  in 

1  Hatchinaon  y.  Whitfield,  Hayes'  Ir.  a  case,  being  founded  solely  on  the  na- 
Exch.  Rep.  78.  tuie  of  the  subject,  as  consisting  of 
*  Emmet  v.  Butler,  7  Taunt.  599.  ehoses  in  (tctUm,  and  not  on  the  nature 
'  Where  two  partners  dissolve  pari-  of  the  transaction  as  between  partners 
nerahip.  and  one  of  them  assigns  to  the  on  a  dissolution.  It  would  be  unsafe, 
other  his  share  of  the  partnership  cred-  therefore,  to  consider  the  case  as  an  au- 
its,  in  consideration  of  a  sum  of  money  thority  for  the  exemption,  when  the  as- 
paid  by  the  latter,  the  deed  is  not  liable  signment  operates  upon  other  property 
to  the  ad  valorem  dutjr  on  purchases,  transferred  jointly  with  the  credits  for 
Belcher  v.  Sikes,  6  B.  £  C.  244.  "  It  is  one  entire  consideration,  in  wldeh  case 
observable,"  says  Mr.  Jarman,  "  that  in  it  is  clear  that  the  ad  valorem  duty,  if 
this  case  the  assignment  was  not  con-  payable  in  respect  of  any  part  of  the 
fined  to  the  assignor's  share  in  the  part-  consideration  money,  must  apply  to  the 
nership  credits,  but  extended  to  his  whole.  In  order  to  exempt  the  assi^- 
flhare  in  the  other  joint  effects ;  it  is  nn-  ments  of  credits,  the  consideration 
derstood,  however,  that  there  were  money  should  be  apportioned."  7  Jarm. 
no  other  eflbcts  ;  and  the  reasoning  of  Ck)nv.  809. 
the  court  evidently  applies  only  to  sach 
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the  firm^  we  have  seen  that^  under  a  particular  mode  of  receiving  the 
produce  of  such  capital,  he  may  still  be  exposed  to  the  liabilities  of  a 
partner;  care,  therefore,  should  be  taken  to  avoid  such  consequences. 

Retizii^  partner  receiving  anniiity  iji  not  thoreby  made  a  partner— Role  in 
Hdyland  ▼.  De  Mendes. 

Sec.  188.  It  seems  clear,  that  an  agreement  by  a  retiring  partner  to 
receive  an  annuity  out  of  the  firm,  so  long  as  the  continuing  partner  re- 
mains in  possession  of  the  partnership  premises,  would  not  constitute 
the  annuitant  a  partner.  And  the  decision  in  Holyland  v.  De  Mendez' 
seems  to  sanction  this  remark.  There  it  was  agreed,  on  the  dissolu- 
tion of  a  partnership,  that  the  continuing  partner  should,  in  consid- 
eration of  an  assignment  to  him  of  the  partnership  property,  includ- 
ing a  lease  of  the  premises  on  which  the  business  was  carried  on,  se- 
cure to  the  retiring  partner  the  payment  of  an  annuity,  by  bond,  con- 
ditioned to  be  void  on  payment  of  the  annuity,  *'  or  in  case  he  should 
at  any  time  after  the  expiration  of  the  then  existing  lease  be  dispos- 
sessed of  and  compelled  to  quit  the  premises,  without  any  collusion, 
contrivance,  act,  or  default  of  his  own/'  The  continuing  partner  ob- 
tained a  renewal  of  the  lease,  and  afterward  became  bankrupt,  and 
the  renewed  lease  passed  under  the  assignment  of  his  estate.  It  was 
held  that  this  was  not  such  an  eviction  or  dispossession  aa  was  con- 
templated by  the  agreement,  in  the  event  of  which  the  annuity  was  to 
cease. 

Rnle  when  usoiioiia  Intereit  ie  taken. 

Sec.  189.  Under  the  same  circumstances,  namely,  of  a  partner  retir- 
ing and  leaving  his  capital  in  the  firm,  it  will  be  necessarily  unsafe  to 
reserve  a  usurious  rate  of  interest  for  the  capital  left  in  the  firm ; 
though  this  observation,  perhaps,  only  applies  to  a  usurious  agreement 
in  the  deed  of  dissolution  itself.  For  where,  by  a  deed  of  dissolution 
between  A,  B  and  G,  A  and  B  covenanted  to  replace  O's  share  of  the 
capital  by  installments,  and  afterward  a  new  freemen  t  was  entered 
into  by  parol,  which  secured  a  usurious  rate  of  interest  to  0,  it  was 
held  that  the  effect  of  considering  the  latter  agreement  void  was,  not 
to  invalidate,  but  to  set  up  the  original  agreement  and  make  that 
binding  on  the  parties,  for  that  the  second  agreement  was  not  a  per- 
formance of,  but  a  substitution  for  the  former  transaction.* 

1 8  Mer.  184.  *  Piirker  v.  Bamebottom,  8  B.  &  C.  267. 
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Sec.  190.  If  there  be  incoming  i>artQers^  and  they  undertake  to  pay 
the  debts  of  the  old  pa(rtnership9  they  should  enter  into  an  express 
covenant  for  that  purpose.  Where^  howeyer,  from  inaccuracy  in  the 
penning  of  the  instrument^  there  is  no  express  covenant  to  that  ef- 
fecty  a  court  of  law  will  imply  one  from  the  general  tenor  of  the  deed.' 
But  an  incoming  partner^  in  the  absence  of  an  express  agreement, 
or  circumstances  from  which  the  law  will  imply  one,  is  not  respon- 
sible for  the  debts  existing  against  the  old  firm,  prior  to  his  coming 
into  it* 

''  Nothing  is  better  settled/'  says  the  court  in  the  Pennsylvania 
case  cited  in  the  last  note/  than  that  an  incoming  partner  is  not  lia- 
ble on  the  contracts  and  engagements  of  the  firm,  entered  into  before 
he  became  a  member  of  it/'  And  it  seems  that  a  parol  promise  of 
such  partner,  subsequently  made,  to  pay  the  debt  is  not  obligatory,* 
and  no  member  of  the  firm  can  make  him  liable  therefor,  by  giving 
the  note  of  the  new  firm  therefor,  without  his  assent,*  nor  by  accept- 
ing  a  bill  drawn  on  the  new  firm.*  They  may  assume  such  prior  debts, 
and  their  assumption  thereof  may  be  implied  from  his  acts,  and  the 
manner  in  which  the  business  is  subsequently  conducted,  as  well  as 
from  his  declarations,^  and  but  slight  evidence  will  be  required  to  es- 
tablish it' 

Thus,  where  a  new  firm  is  established,  and  a  schedule  of  property, 
debts  and  liabilities  is  taken,  and  the  new  firm  continues  to  trade  up 

*  Thus  in  Saltoan  v.  Houston,  1  Bing.  ments;  and  if  any  of  the  debts  should 

433,  upon  the  retijement  of  Simon  Fra^  E^^^  ^^'  ^^  ^^^'^  should  be  borne  by 

ser,  the  elder,  from  the  firm ,  an  indenture  Fraser,  j  nnior,  and  Houston.    The  Court 

was  executed  by  him  and  the  new  part-  of  Common  Pleas  held  clearly  that,  al- 

ner,  Simon   Fntser,  the  younger,  and  though  the  agreement  to  pay  the  debts 

Houston.    The  deed  reciting  that  where*  of  the  old  firm  was  contained  in  a  re- 

as  it  had  been  agreed  by  ana  bet  ween  the  eUal,  yet  the   deed   taken   altogether 

partiea,  that  the  whole  of  the  debts  and  amounted  to  a  eoterwrU  for  that  pur- 

credits  of  S.  Fraser,  senior,  should  be  pose. 

received  and  paid  by  S.  Fraser,  junior,        *  Hartv.  Tomlinson,2  Yt.  101;  Daides 

and  Houston,  and  that  the  bajance  due  v.  Evans,  89  id.  185;    Beall  v.  Poole,  27 

to  Fraaer,  senior,  amounting  to  88,088/.  Md.  658  ;  Cadwalladerv.  Blair,  18  Iowa, 

should  be   accounted  for  and  paid  bv  420;  Weed  v.  Hichardson,  2  D.  &  B.  (N. 

them  in  manner  thereinafter  mentioned,  C.)585;  Fagan  v.  Long,  80  Mo.  224; 

and  reciting  that  S.  Fraser,  senior,  had  Babcock  v.  Stewart,  68  Penn.  St.  180 ; 

assigned  the  debts  and  credits  to  them,  Barrett  v.  Dickson,  8  Cal.  116. 
witneflsed  that  it  was  agreed,  that,  in       *  Babcock  y.  Stewart,  58  Penn.  St.  180. 
conmderation  of  12  000^  paid  to  Fraser,       ^Davies  v.  Evans,  89  Vt.  185 ;    Stem- 

senior,  by  Houston,  and  for  raising  24,-  buigh  y.  Callahan,  14  Iowa,  257. 
OOOf.    as   Fraser,  junior's,  share  of  the       ^  Waters  y.  Maddox,  7  La.  An.  645. 
capital,  the  sum  of  36,000/.,  part  of  the       *  Beall  y.  Po6le,  27  Md.  658. 
88,033,  was  to  be  retoined  by  Fraser,       ^  Updyke  y.  Doyle,  7  R.  1. 461^,  HughM 

junior,  and  Houston,  and  the  remaining  v.  Waldo,  14  La.  An.  848. 
2;038^  paid  to  Fraser,  senior,  by  install-       ^Ex  parte  Pul,  6  Ves.  603. 
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to  the  time  of  its  insolyency^  and  no  distinction  is  taken  in  the  pay- 
ments or  balances,  or  between  the  debts  or  assets  of  the  new^  or  what 
was  the  old  firm^  and  the  creditors  of  the  old  firm  continued  to  deal 
with  the  new  as  they  had  done  with  the  old  firm,  it  was  held  that 
the  proof  established  that  the  new  firm  assumed  the  payment  of  the 
debts  of  the  old  firm^  and  that  the  creditors  had  by  their  conduct 
accepted  the  new  in  discharge  of  the  old  firm.^ 

When  an  individual  enters  into  partnership  with  another  person 
who  had  previously  contracted  in  his  own  name  for  certain  property 
which  went  into  the  firm^  the  fact  that  it  was  not  delivered  until  after 
the  partnership  was  formed,  does  not,  in  the  absence  of  a  new  con- 
tracty  charge  the  firm  with  liability  therefor.  Thus,  where  one  Wright 
bought  a  lot  of  mules,  which  were  to  be  delivered  before  a  given 
day,  on  security  being  furnished  for  the  purchase-money.  After 
the  contract,  and  before  delivery  of  the  mules,  Wright  ft  Duncan 
entered  into  a  qualified  partnership,  by  which  it  was  agreed  Wright 
should  put  in  this  lot,  and  otljers,  and  Duncan  should  put  in  mules 
owned  by  himself,  and  the  whole  was  to  become  partnership  property. 
It  was  held,  that  as  there  was  no  partnership  when  the  purchase  was 
made  by  Wright,  Duncan  was  not  liable  on  the  note  given  for  the 
mules.' 

So,  also,  in  another  Kentucky  case,'  it  appeared  that  on  March  2, 
1824,  Elijah  H.  Beed  and  Elijah  W.  Craig  entered  in  an  article  of 
agreement  under  seal,  in  which  it  was  stipulated  that  Beed,  having 
engaged  one  hundred  and  fifty-six  hogsheads  of  tobacco,  binding 
himself  to  buy  as  much  more  as  would  be  sufficient  to  load  three 
boats,  which  he  had  bought,  agreed  that  Craig  should  be  admitted 
into  an  equal  partnership,  and  a  joint  and  equal  concern,  in  the  three 
boat  loads  of  tobacco  so  engaged,  and  to  be  engaged  by  him,  Beed, 
the  same  to  be  paid  for  one-half  by  each,  the  whole  to  be  shipped  by 
Beed  on  their  joint  account  and  risk  ;  Craig  at  liberty  to  pay  one-half 
of  all  costs  and  charges  on  the  tobacco  shipped,  in  currency,  at  the 
rate  of  two  for  one  of  specie  ;  and  whereby  Beed  acknowledged  the 
receipt  of  one  thousand  dollars  in  currency  as  one-half  of  immediate 
wants  in  paying  for  tobacco  bought  for  cash.  Alverson,  in  his  suit, 
claimed  both  parties  were  liable  to  him  for  the  tobacco  purchased   by 

Beed  of  him.    The  article  of  partnership  was  dated  Mai*ch  10,  1824. 

» 

iRolfe  &  Bailej  v.   Bank  of   Aub-       *  Dancan  v.  Lewis,  IDuy.  (Ky.)  184. 
tFalia,8  Moore  (N.  S.),865.  *  Craig  ▼.  Alveroon,  44   J.  J.  Marsh. 

(Ky.)  612. 
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Oraig  claimed  he  was  only  a  sub-purchaser  from  Beed,  who  purchased 
of  the  plaintiff  before  any  partnership  was  formed.  It  was  held  that 
if  Beed  purchased  the  tobacco  before  any  partnership  was  formed,  and 
the  Tender  sold  to  Beed  individually,  the  undertaking  by  Craig  to  pay 
half  the  costs  was  an  individual  undertaking  to  Beed^  and  did  not 
render  him  liable  as  an  original  partnership  purchaser. 

Mr.  Lindley,  in  commenting  upon  the  liability  of  an  incoming 
partner^  says :  * 

"  The  doctrine  that  each  partner  has  implied  auljjiiority  to  do  what- 
ever is  necessary  to  carry  on  the  partnership  business  in  the  usual 
way  is  based  upon  the  ground  that  the  ordinary  business  of  a  fimgi 
cannot  be  carried  on,  either  to  the  advantage  of  its  members  or  with 
safety  to  the  public,  unless  such  a  doctrine  is  recognized.  The  exist- 
ence of  a  partnership  is,  therefore,  evidently  presupposed ;  and  al- 
though persons  negotiating  for  a  partnership,  or  about  to  become 
partners,  may  be  the  agents  of  each  other  before  the  partnership  com- 
mences, such  agency,  if  relied  on,  must  be  established  in  the  ordinary 
way,  and  is  not  to  be  inferred  from  the  mere  fact  that  the  persons  in 
question  were  engaged  in  the  attainment  of  some  common  end,  or 
that  they  have  subsequently  become  partners.  This  is  shown  by  the 
cases  already  referred  to,  when  the  difference  between  partnerships 
and  inchoate  partnerships  was  being  discussed.  Almost  all  those 
cases,  in  fact,  arose  in  consequence  of  attempts  made  to  fasten  liability 
on  the  defendants,  by  reason  of  some  act  done  by  other  persons, 
alleged  to  be  their  partners ;  and  each  of  those  cases  in  which  the 
plaintiff  failed  is  an  authority  for  the  proposition  that  so  long  as 
there  is  no  partnership  there  is  no  implied  authority  similar  to  that 
which  exists  after  a  partnership  is  formed.'    But,  although  this  is 

*  1  Lindley  on  Partnership,  311^318.  from  May  lat,  1855.     Goods  were  pur- 

*  See  Gabriel  v.  Evill,  9  M.  &  W.  297,  chased  by  one  of  the  parties  btfore  May 
where  it  was  held  that  no  partnership  Ist,  to  be  used  by  the  firm.  The  court 
existed,  the  option  to  become  a  partner  held  that  the  parties  to  the  agreement 
not  haying  been  exercised.  could  not  be  held  liable  for  the  goods, 

as  it  was  still  within  the  power  of  either 
In  order  to  constitute  apoHnership,  the  of  them  to  recede  from  the  agreement. 
^[ffreement  must  be  eonsumin<Ued,—T)ie  See  also  a  similar  case,  Rice  v.  Shu- 
mere  fact  that  a  partnership  was  con-  man,  ante,  where  a  similar  doctrine 
templated;  Kerrigan  ▼.  Kelly,  17  Mo.  was  held;  also,  Hubbell  v.  Wolf,  15 
275 ;  Kice  v.  Shuman,  43  Penn.  St.  42;  Ind.  209 ;  Moody  y.  Rathbun,  7  Minn. 
Rebaul  y.  Chalker,  27  Conn.  114;  or  98.  In  order  to  create  a  partnership, 
that  an  executory  agreement  to  that  end  and  a  consequent  liability  as  partners, 
existed,  does  not  render  either  of  the  the  agreement  must  haye  been  consum- 
parties  liable  for  the  acts  of  the  others,  mated  and  the  business  entered  into 
Thus,  in  Reboul  y.  Chalker,  ante,  the  under  the  agreement.  Wilson  y.  Camp- 
parties  had  entered  into  an  agreement  bell,  10  HI.  402 ;  Atkins  ▼.  Hunt,  14 
to  become  partners  from  thiree  yearn  N.  H.  208;  Lane  y.  Roche,  1  Riley's  Ch. 
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undoubtedly  law,  Btill  if  persons  agree  to  become  partners  as  from  a 
future  day,  upon  terms  to  be  embodied  in  a  deed  to  be  executed  on 
that  day,  and  the  deed  is  not  then  executed,  but  they  nevertheless 
commence  their  business  as  partners,  they  will  all  be  liable  for  the 
acts  of  each,  whether  those  acts  occurred  before  or  after  the  deed/ 
For  the  question  in  such  a  case  is  not.  When  was  the  deed  executed  ? 
but  rather  this,  When  did  the  partners  commence  to  carry  on  busi- 
ness as  such  ?  The  agency  begins  from  that  time  whether  they  choose 
to  execute  any  partnership  deed  or  not 

Where  there  is  an  agreement  for  a  partnership,  and  there  is  nothing 
to  lead  to  the  conclusion  that  the  partnership  was  intended  to  com- 
mence at  any  other  time,  it  will  be  held  to  commence  from  the  date 
of  the  agreement.* 

.  The  agency  of  each  partner  for  the  firm  commencing  with  the  part- 
nership, and  not  before,  it  follows  that  the  firm  is  not  liable  for  what 
may  be  done  by  any  partner  before  he  becomes  a  member  thereof.  So 
that  if  several  persons  agree  to  become  partners,  and  to  contribute 
each  a  certain  quantity  of  money  or  goods  for  the  joint  benefit  of  all, 
each  one  is  solely  responsible  to  those  who  may  have  supplied  him 
with  the  money  or  goods  agreed  to  be  contributed  by  him ; '  and  the 

(&C.)dl5.  But  where  the  agreemeDt  transacted  under  the  agreement.  Judjee 
is  consammated,  that  is,  where  it  has  Rodgers*  in  chaining  the  jury,  page  387, 
been  acted  npon  by  the  parties,  they  are  says :  *'  But  the  defendants  say  that 
partners,  and  in  the  absence  of  any  they  execated  the  articles  of  September 
agreement  to  the  oontranr,  their  liability  1,  yet  that  nothing  further  was  done  in 
attaches /y<m»  the  date  of  the  agreement,  pnrsoanoe  of  it ;  that  in  effect,  as  soon 
or  if  It  is  by  parol,  from  the  time  when  as  the  partnership  was  formed,  it  was 
the  contract  was  actually  made,  Hunter  dissolved.  Jf  this  be  true,  they  are  not 
V.  Whitehead,  42  Mo.  526 ;  Ingraham  liable.  If  they  merely  executed  the  ar- 
y.  Foster,  38  Ala.  123  ;  Austin  v.  Wil-  tides  without  more,  the  plaintiffs  have 
liams,  2  Ohio.  64 ;  Azel  v.  Bets,  2  E.  D.  no  right  of  a<!tion,  that  is  to  say, 
S.  (N.  Y.  C.  P.)  190 ;  Goddard  ▼.  Pratt,  if  John  Gonnell  continued  to  cany 
16  Pick.  (Mass.)  426 ;  Thurston  y.  Per-  on  business  on  his  own  account  after 
kins,  7  Mo.  83.  If  a  person  has  an  the  partnership,  defendants  cannot  be 
election,  whether  to  become  a  partner  charged.  In  such  a  case,  the  partner- 
or  not,  he  does  not  become  liable  as  ^ip  hoe  not  commenced.^*  Again,  pa«e 
such  until  his  election  is  made  and  acted  888 :  "  If  then,  you  should  be  of  the 
upon.  In  re  Hale,  15  Johns.  Ch.  300.  opinion  that  nothing  more  was  done 
Even  though  an  agreement  to  form  a  than  the  mere  execution  of  the  articles, 
partnership  is  perfected,  yet  if  the  agree-  then  your  verdict  should  be  for  the  de- 
ment is  never  acted  upon,  and  the  part-  fendant."  See,  also.  Wood  v.  ConneIl,2 
nership  is  not  set  on  foot,  no  liability  Whart.  (Penn.)  551.  In  such  cases,  third 
attaches  to  the  parties  thereto,  as  part-  persons  cannot  avail  themselves  of  the 
ners.  Thus  in  Mason  v.  Ck)nnell,  1  contract,  but  the  person  violating  it  may 
Whart.  (Penn.),  the  parties  entered  into  be  liable  to  the  other  party  in  damages, 
articles  of  partnership  for  three  years.  Skinner  v.  Yonker,  84  Barb.  (N.  Y.)  885; 
from  September  1,  1828.  A  creditor  Vance  v.  Blair,  18  Ohio,  582. 
claimed  that  he  had  sold  goods  to  the  '  Battle^  v.  Lewis,  1  Man.  &  Gr.  165. 
ostensible  partner  in  whose  name  the  •See "Williams  v.  Jones, 5  B.  AC.  108. 
business  was  conducted.  The  defense  'See  Greenslade  v.  Dower,  7  B.  &C. 
made  was  that  although  the  agreement  685;  Dickinson  v.  Valpy,10  id.  141,  142; 
was  signed,  no  business  had  ever  been  Fisher  v.  Taylor,  8  Hare,  229,  280. 
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taust  that  the  money  or  goods  bo  supplied  hare  been  bronght  in  by  him 
as  agreed,  will  not  render  the  firm  liable.' 

Upon  this  principle,  apparently,  it  was  held  in  Wilson  t.  White- 
head,* that  the  author  and  publisher  of  a  work  were  not  liable  for  the 
paper  supplied  for  it ;  the  paper  haying  been  ordered  by  and  supplied 
to  the  printer,  who  was  to  share  the  profits  of  the  work.  The  agree* 
ment  between  the  parties  was  that  one  should  be  the  publisher,  and 
make  and  receiye  general  payments ;  that  another  should  be  editor ; 
and  that  the  third  should  print  and  find  the  paper  for  the  work,  charg- 
ing it,  however,  to  the  account  of  the  three  at  cost  price.  The  profits 
were  to  be  equally  divided  amongst  the  three.  It  was,  therefore, 
urged  that  all  were  liable  for  the  paper  supplied ;  but  it  was  held 
otherwise ;  for  the  printer  was  not  authorized  to  buy  the  paper  except 
on  his  own  account,  and  when  he  had  bought  it  he  might  have  used 
it  for  some  other  book.  The  case  was  likened  to  that  of  coach  pro- 
prietors, where  each  horses  the  coach  for  one  or  more  stages,  and  each 
agrees  to  bring  into  the  concern  the  work  and  labor  of  his  horses, 
and  none  of  the  others  has  any  interest  in  them,  though  all  share  the 
profits.* 

The  two  well-known  cases  of  Saville  v.  Bobertson,*  and  W)uthwaite 
V.  Duckworth,*  further  illustrate  the  principle  now  in  question.  The 
cases  closely  resemble  each  other  in  many  respects  :  for  in  each  there 
was  an  agreement  for  a  joint  adventure  in  goods ;  in  each  an  attempt 
was  made  to  compel  a  person  who  did  not  order  the  goods  to  pay  for 
them,  on  the  grounds  that  he  was  in  partnership  with  the  person  who 
did  order  them,  and  that  they  were  supplied  and  used  for  the  joint 
adventure  ;  and  in  each  the  defense  was  that  the  goods  were  ordered 
before  any  partnership  commenced,  so  that  the  defendant  was  not 
liable  for  the  purchase  made  by  his  copartner.  In  Saville  v.  Bobert* 
son  the  defense  was  proved  and  prevailed,  whilst  in  Gouthwaite  v, 
Duckworth  the  defendant  was  compelled  to  pay.  In  order  to  explain 
the  apparent  conflict  between  the  two  cases,  it  is  necessary  to  state 
shortly  the  material  facts  in  each. 

In  Saville  v.  Robertson,*  several  persons  agreed  to  share  the  profit 
and  loss  of  an  adventure  in  goods,  of  a  kind  to  be  fixed  by  a  majority, 
but  no  one  was  to  have  any  share  or  proportion  in  the  adventure  other 

1  Smith  V.  Craven,  1  Cr.  &  J.  600 ;  liable  for  hay,  etc.,  supplied  to  kia  own 

Nicholson  ▼.  Ricketta,  8  W.  R.  211.  horaea. 

»10M.  &W.  608.  *4T.  B.720. 

*  Barton  ▼.  Hanson,  9  Taont.  49,  which        *  2  East,  431. 
diows  that  in  snch  a  case  each  is  alone        *4  T.  R.  720. 
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than  to  the  amoant  of  the  goods  ordered  and  shipped  by  himaelf,  and 
no  adventurer  was  to  be  answerable  for  any  thing  ordered  or  shipped 
by  any  co-adventurer.  One  of  the  adventurers  having  ordered  goods 
and  not  paid  for  them,  it  was  contended  that  his  co-adventurers  were 
liable  for  them,  on  the  ground  that  he  and  they  were  partners.  But 
the  court  held  that  no  partnership  commenced  until  the  goods  were 
on  board ;  each  partner  was  to  bring  in  his  share  only,  and  his  copart- 
ners were  not  liable  to  persons  who  supplied  him  with  the  means  which 
enabled  him  to  bring  in  such  share. 

In  Oouthwaite  v.  Duckworth,'  Browne  &  Powell,  who  were  in 
partnership,  were  indebted  to  Duckworth,  and  it  was  agreed  that  all 
tiiree  should  join  in  an  adventure  in  the  purchase  and  sale  of  goods; 
that  the  goods  should  be  bought,  paid  for,  and  shipped  by  Browne  & 
Powell,  and  that  the  proceeds  of  the  sale  should  be  remitted  to  Duck- 
worth, who  should  deduct  thereout  the  amount  of  his  debt,  and  then 
share  the  profit  of  the  adventure  with  Browne  &  Powell.  It  was  also 
agreed  that  in  the  event  of  a  loss,  Duckworth  should  share  it  In 
consequence  of  this  agreement,  Browne  bought  goods  for  the  adven- 
ture on  credit,  and  it  was  held  that  all  the  three,  viz.,  Browne,  Powell 
&  Duckworth,  were  liable  to  pay  for  them,  for  the  goods  were  bought 
in  pursuance  of  the  agreement  for  the  adventure^  and  although  it  was 
never  intended  that  Duckworth  should  pay  for  the  goods,  yet  it  was 
thought  that  the  adventure  commenced  with  the  purchase  of  the 
goods,  and  that  Duckworth  was  therefore  liable.  There  is  considera- 
ble difficulty  in  supporting  this  decision,  if  rested  on  the  ground  of 
partnership  and  implied  agency  resulting  therefrom,  for  it  is  not  easy 
to  see  how  any  partnership  existed  prior  to  the  purchase  of  the  goods. 
But  if  rested  on  the  ground  of  agency  independently  of  partnership, 
there  is  not  the  same  difficulty.  For  although  the  goods  were  to  be 
paid  for  by  Browne  &  Powell,  that  might  be  regarded  as  nothing  more 
than  a  stipulation  to  take  effect  as  between  them  and  Duckworth;  it 
did  not  necessarily  exclude  the  inference  that  as  Browne  &  Powell 
were  to  buy  for  the  adventure,  they  were  at  liberty  to  procure  the 
goods  on  the  credit  of  all  concerned.* 

As  the  firm  is  not  liable  for  what  is  done  by  its  members  before  the 
partnership  between  them  commences,  so  upon  the  very  same  princi- 
ple a  person  who  is  admitted  as  a  partner  into  an  existing  firm,  does 
not  by  his  entry  become  liable  to  the  creditors  of  the  firm  for  any 
thing  done  before  he  became  a  partner.    Each  partner  is,  it  is  true, 

1 2  East,  421.  •  See  Young  v.  Hunter,  4  Tftunt.  582,  the  judgment  of  Gibbs,  J. 
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the  agent  of  the  firm^  but,  as  before  pointed  out,  the  firm  is  not  dis- 
tinguishable from  the  persons  from  time  to  time  composing  it;  and 
when  a  new  member  is  admitted  he  becomes  one  of  the  firm  for  the 
future^  but  not  as  from  the  past,  and  his  present  connection  with  the 
firm  is  no  eyidence  that  he  ever  expressly  or  impliedly  authorized  what 
may  have  been  done  prior  to  his  admission.  It  may  perhaps  be  said 
that  his  entry  amounts  to  a  ratification  by  him  of  what  his  now  part- 
ners may  have  done  before  he  joined  them.*  But  it  must  be  borne  in 
mind  that  no  person  can  be  rendered  liable  for  the  act  of  another  on 
the  ground  that  he  has  ratified,  confirmed,  or  adopted  it,  unless,  at 
the  time  the  act  was  done,  it  was  done  on  his  behalf.*  Therefore,  in 
Toung  y.  Hunter/  where  Hunter  &  Go.  had  ordered  goods  of  the 
plaintiff  for  sale  in  the  Baltic,  and  afterward  it  was  agreed  between 
Hunter  &  Go.  and  Hoffham  &  Go.  that  the  latter  should  join  in  the 
adYenture,^and  share  the  profit  and  loss,  it  was  held  to  be  clear  that 
Hoffham  &  Go.  were  not  liable  to  the  plaintiff  to  pay  for  the  goods. 

So  in  £x  parte  Jackson,^  a  person  who  was  indebted  by  bond  for 
money  borrowed  to  carry  on  a  trade,  took  two  other  persons  ostensi- 
bly into  partnership.  After  two  years,  a  joint  commission  of  bank- 
ruptcy issued  against  the  three,  and  it  was  held  that  the  bond  debt 
was  not  provable  as  a  partnership  debt  against  the  joint  estate,  but 
remained  what  it  was  originally,  the  separate  debt  of  the  obligor. 

Again,  in  Beale  v.  Mouls,*  the  members  of  a  provisional  committee 
of  a  company  entered  into  a  special  agreement  with  the  plaintiff  for 
the  manufacture  of  a  steam  carriage.  Af terward,  but  before  the  con- 
tract was  completed,  the  defendant  Mouls  became  a  member  of  the 
committee,  and  interested  himself  in  the  completion  of  the  carriage. 
Several  alterations  and  payments  on  account  were  also  made  whilst  he 
was  a  member,  and  with  his  knowledge.  The  carriage  was  completed, 
but  the  committee  then  refused  to  take  it  or  to  pay  for  it  In  an 
action  brought  against  Mouls  and  the  other  members  of  the  committee, 
it  was  held  that  Mouls  was  not  liable.  He  was  not  liable  on  the  special 
contract,  for  he  was  no  party  ^herato  by  himself  or  any  agent,  and  he 
could  not  be  made  liable  on  any  implied  contract,  for  the  existence  of 
a  special  excluded  any  implied  agreement  relative  to  the  same  sub- 
ject-matter. It  follows  from  the  principles  on  which  this  case  was 
determined,  that  if  the  carriage  had  been  accepted  by  the  committee, 

» See  Horaley  v.  BeU.  1  Bro.  C.  C.  101,  *  1  Ves.  Jr.  131. 

DOtejper  Qoald,  J.  *  10  Q.  B.  976.    See,  too,  Brenmer  ▼. 

*  WilBOQ  y.  Tamman,  6  Man.&  Qr.  286.  Ghamberlayne,  2  Gar.  &  Kir.  669  ;  Ker- 

*  4  Tannt.  682.                        •  ridge  y .  Hesoe,  9  0.  &  P.  200. 
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Mollis  won]d  not  have  been  liable  to  pay  for  it  The  delivery  and 
acceptance  in  snch  a  case  would  haye  been  in  parsnance  of  the  con- 
tract, to  which  ex  htfpothesi  he  was  no  party;  and  no  liability  conld 
attach  to  him  by  virtne  of  any  implied  contract  to  pay  that  which 
became  payable  by  virtae  of  an  express  contract  made  with  other  peo- 
ple. It  has,  indeed,  been  expressly  decided,  that  if  several  members 
of  a  committee  order  goods,  and  then  a  new  member  joins  the  com- 
mittee, he  is  not  liable  to  pay  for  the  goods  though  they  are  deliyered 
after  he  joined  it.' 

Gases,  however,  of  this  kind  mast  not  be  confoanded  with  those  in 
which  a  new  though  tacit  contract  is  made  after  the  introduction  of  a 
new  partner.  Dyke  v.  Brewer*  illustrates  the  distinction  alluded  to. 
In  that  case  the  plaintiff  agreed  with  the  defendant,  A,  to  supply  him 
with  bricks  at  so  much  per  thousand,  and  began  to  supply  them  accord- 
ingly; the  defendant  B  then  entered  into  partnership  with  A,  and  the 
plaintiff  continued  to  supply  bricks  as  before.  'It  was  held  that  both 
A  and  B  were  liable  to  pay,  at  the  rate  agreed  upon,  for  the  bricks 
supplied  to  both  after  the  {Mu-tnership  commenced.  The  ground  of 
this  decision  was,  that  as  A  had  not  ordered  any  definite  number  of 
bricks,  each  delivery  and  acceptance  raised  a  new  tacit  promise  to  pay 
on  the  old  terms;  although  if  all  the  bricks  delivered  had  been  ordered 
by  A  in  the  first  instance,  he  alone  would  have  been  liable  to  pay  for 
them.' 

If  an  incoming  partner  chooses  to  make  himself  liable  for  the  debts 
incurred  by  the  firm  prior  to  his  admission  therein,  there  is  nothing 
to  prevent  his  so  doing.  But  it  must  be  borne  in  mind,  that  even  if 
an  incoming  partner  agrees  with  his  copartners  that  the  debts  of  the 
old  shall  be  taken  by  the  new  firm,  this,  although  valid  and  binding 
between  the  partners,  is,  as  regards  strangers,  res  inter  alios  actay  and 
does  not  confer  upon  them  any  right  to  fix  the  old  debts  on  the  new 
partner.^  In  order  to  render  an  incoming  partner  liable  to  the  credit- 
ors of  the  old  firm,  there  must  be  some  agreement  to  that  effect 
entered  into  between  him  and  the  creditors,  and  founded  on  some 
sufficient  consideration.    If  there  be  any  such  agreement,  the  incom- 

>  Newton  y.  Belcher*  12  Q.  B.  021 ;  '  HeUby  v.  Mean.  6  6.  d;  a  604,  U 

Whitehead  v.  Barron,  2  Moo.  &  Bob.  another  case  turning  on  the  same  prin- 

242.    In  Beech  v.  Eyre,  0  Man.  &  Or.  dple  as  is  explained   by  Lord   Denmaa 

415,  the  goods  were  both  ordered  and  in  Beale  v.  Moals,  10  Q.  B.  976. 

supplied  at  a  time  when  there  was  evi-  *  See  per  Parke,  J.,  in  Vere  ▼.  Aabby, 

denoe  to  show  that  the  defendant  was  10  B.  ft  C.  298 ;  Ex  parte  Peele,  6  YeB. 

one  of  the  committee.  601 ;  Bx  parte  Williams,  Back.  18. 

*2  Gar.  ft  Kir.  828. 
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iDg  partner  will  be  bound  by  it,  bnt  his  liabilities  in  respect  of  the 
old  debts  will  attach  by  virtue  of  the  agreement,  and  not  by  reason  of 
his  having  become  a  partner. 

An  agreement  by  an  incoming  partner  to  make  himself  liable  to 
creditors  for  debts  owing  to  them  before  he  joined  the  firm,  may  be, 
and  in  practice  generally  is,  established  by  indirect  evidence.  The 
courts,  it  has  been  said,  lean  in  favor  of  such  an  agreement,  and  are 
ready  to  infer  it  from  slight  circumstances  ; '  and  they  seem  formerly 
to  have  inferred  it  whenever  the  incoming  partner  agreed  with  the 
other  partners  to  treat  such  debts  as  those  of  the  new  firm.*  But 
this  certainly  is  not  enough,  for  the  agreement  to  be  proved  is  an 
agreement  with  the  creditor,  and  of  such  an  agreement  an  arrange- 
ment between  the  partners  is  not  evidence.' 

As  an  instance  where  an  incoming  partner  made  himself  liable  for 
debts  contracted  by  the  firm  before  he  joined  it,  reference  may  be 
made  to  Ex  parte  Whitmore.''  In  that  case  Warwick  and  Clagett 
became  partners.  Warwick,  who  had  had  dealings  with  merchants  in 
America,  informed  them  that  he  had  taken  Clagett  into  partnership, 
and  requested  them  to  make  up  their  accounts  and  transfer  any  bal- 
ance due  to  or  from  him  (Warwick)  to  the  new  firm.  These  instruc- 
tions were  repeated  and  confirmed  by  Warwick  and  Clagett,  and  were 
acted  on.  A  debt  owing  from  Warwick  was  placed  to  the  debit  of 
the  new  firm,  and  a  bill  was  drawn  on  the  firm  for  the  amount  of  the 
debt  and  was  accepted,  but  was  dishonored.  On  the  bankruptcy  of 
the  firm  it  was  held  that  the  debt  in  question  had  become  the  joint 
debt  of  Warwick  and  Clagett,  and  not  only  so,  but  that  the  joint  lia- 
bility of  the  two  had  been  accepted  in  lieu  of  the  sole  liability  of 
Warwick. 

Before  leaving  this  subject,  it  may  be  as  well  to  observe  that,  as  an 

■ 

incoming  partner  does  not,  by  the  fact  of  entering  the  firm,  take  upon 
himself  the  then  existing  liabilities  thereof,  if  after  he  has  joined  the 
firm  his  copartners  give  a  bill  or  note  in  their  and  his  name  for  a  debt 
contracted  by  them  alone,  this  is  prima  facie  a  fraud  upon  him,  and 
consequently  he  will  not  be  liable  to  a  holder  with  notice.* 

'  Ex  parte  Jackson,  1  Ves.  Jr.  181 ;  Ex  '  Ex  parte   Freeman,  Buck.  471 ;  Ex 

parte  Peele,  id.  S04.  parte  Fry,  1  Ql.  &  J.  96 ;  Ex  parte  WU< 

^  See  Cook's  Bank.  Law,  534  (Sth  ed.)  liams,  Buck.  18 ;  Ex  parte  Peele,  6  Ves. 

citinff  Ex    parte     Bingham,   and    Re  001. 

Staples ;  Ex  parte  Clowes,  2  Bro.  C.  C.  «  8  Deac.  865. 

G05.  •  See  SUrreff  v.  Wilks,  1  East,  48. 
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RqIb  when  on*  partner  is  indebtod  to  the  firm — Simpson  ▼.  »^^vi**«i^ 

Sec.  191.  When  one  partner  is  indebted  to  bis  copartner  on  a  sepa- 
rate account,  it  may  be  necessary,  either  during  the  partnership  or  by 
the  deed  of  dissolution,  to  make  some  arrangement  by  which  the 
debtor  partner  shall  be  expressly  exempt  from  an  action  on  that 
account  by  his  copartner.  An  arrangement,  without  some  provision 
to  this  effect,  will  not  save  the  debtor  partner  from  the  consequences 
of  an  action.  Thus,  in  the  case  of  Simpson  y.  Rackham,'  the  plaintiff 
and  the  defendant  were  partners,  and  the  defendant  being  indebted 
to  the  plaintiff  on  a  separate  account,  it  was  agreed  between  them 
that  the  plaintiff  should  take  2^2.  per  cerU  interest  on  his  separate 
account  for  six  months,  from  March  1st,  1827,  and  5L  per  cent  after- 
ward; that  the  partnership  accounts  should  bo  made  up,  and  the 
defendant's  share  of  the  proceeds  go  toward  the  liquidation  of  his 
separate  debt ;  that  the  plaintiff  should  receive  sums  due  to  the  firm, 
discharge  the  partnership  debts,  and  apply  the  balance  toward  dis- 
charging the  defendant's  separate  debt ;  that  the  partnership  might 
be  dissolved  any  1st  of  January  on  six  months'  notice  being  given, 
but  that,  in  consequence  of  the  plaintiff's  concession  as  to  interest,  it 
was  expected  there  should  be  no  dissolution  on  the  1st  of  January 
next  ensuing.  It  was  held  that  this  agreement  did  not  suspend  the 
plaintiff's  right  to  sue  the  defendant  for  the  separate  debt  due  from 
him  to  the  plaintiff.  In  delivering  the  judgment  of  the  courts  Park, 
J.,  observed  that  although  by  the  stipulation  of  interest  at  2|-  per 
cent  for  six  months,  it  seemed  probable  that  it  was  in  the  contem- 
plation of  the  contracting  parties  to  suspend  any  proceedings  at  law 
for  tJuU  period  at  least,  yet  it  was  certainly  quite  clear  that  there  was 
no  precise  stipulation  for  a  suspension  ;  and,  therefore,  how  could  the 
court  say  to  what  period  that  stipulation  should  extend  ?  He  added 
that  the  stipulation  also  that  the  defendant's  share  of  the  partnership 
assets,  when  received  by  the  plaintiff,  should  go  in  discharge  of  the 
private  debt,  was  an  advantage  to  the  defendant,  for  it  gave  him  a 
legal  set-off  to  that  extent ;  whereas,  without  such  stipulation,  the 
plaintiff  might  have  sued  for  the  whole  private  debt^  and  left  the  de- 
fendant to  a  suit  in  equity  to  recover  his  share.  This  seemed  another 
reason  for  not  considering  any  thing  in  the  agreement  as  amounting 
to  a  suspension. 


1 7  BiDg.  217 ;  6  Moore  &  Payne,  612. 
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Role  when  one  partnar  ezeoatM  deed  of  tnut  for  pmyiavat  <d  his  share  of  Joint 
or  partnership  debts. 

Sec.  192.  Where^  by  a  deed  of  trust  executed  by  A,  one  of  sev- 
eral partners,  the  trustees  were  to  stand  possessed  of  that  partner's 
share  upon  trust,  '^  thereout  to  pay  the  just  proportion  or  share  of 
him,  the  said  A,  of  all  such  debts  as  were  or  should  thereafter  appear 
to  be  owing  from  him  jointly  and  as  a  copartner,"  it  was  held,  that  this 
provision  referred  not  to  what,  as  among  the  partners,  A  might  be 
bound  to  contribute,  but  to  what,  with  reference  to  the  state  of  the 
partnership  fands,  and  the  ability  of  the  other  partners,  he  might 
eventually  be  called  on  to  contribute  to  the  joint  debts,  so  as  they 
might  be  f  ally  paid.' 

It  may  here  be  remarked  that,  although  different  classes  of  credit- 
ors are  specified  by  a  deed  of  this  nature,  yet  the  court  always  lean 
in  favor  of  an  equal  payment ;  and  a  declaration,  that  one  class,  as, 
for  instance,  separate  and  scheduled  creditors,  are  to  be  paid  ratably 
and  in  proportion  to  each  other,  is  not  of  itself  sufficient  to  prove 
that  they  are  not  also  to  take  ratably  and  in  proportion  with  the 
other  creditors,  as,  for  instance,  the  joint  creditors.* 

Whan  deed  of  dissolution  oovers  past  transactions,  will  sometimes  be  extended 
to  cover  indivldnal  matters— Rule  in  Belcher  ▼.  Ettkes. 

Sec.  193.  A  deed  of  dissolution  which  on  the  face  of  it  purports  to 
settle  all  past  transactions,  and  to  prevent  all  future  reckonings  between 
the  parties,  will  extend,  under  certain  circumstances,  to  contracts 
which  were  not  originally  partnership  contracts.  In  Belcher  y.  Sikes,' 
an  indenture  of  dissolution,  after  reciting  that  A  and  B,  in  May,  1813, 
had  entered  into  a  contract  with  the  commissioners  for  victualing  the 
navy,  to  supply  his  Majesty's  ships  with  sea-pr6visions  and  victualing 
stores,  and  that  the  said  A  and  B,  in  September,  1813,  had  mutually 
agreed  to  dissolve  the  copartnership  entered  into  by  them  as  afore- 
said, for  carrying  on  the  business  of  the  said  contract,  and  all  other 
contracts  entered  into  with  the  commissioners  by  B  or  A,  and  in  which 
they  or  either  of  them  were  in  anywise  interested,  eta,  witnessed  that 
A  aod  B,  by  mutual  consent,  dissolved  the  said  copartnership  so 
entered  into,  and  then  or  lately  subsisting  between  them,  under  or  by 
virtue  of  the  said  recited  contract,  and  of  all  other  contracts  in  which 
B  and  A,  or  either  of  them,  had  any  interest  or  concern  as  aforesaid. 

^  Wadeaon  ▼.  Bichaidson,  1  Ves.  &  B.  *  Id.;  see  Pierce  v.  Slocombe,  8  Tou.  & 
108.  Col.  84. 

•8 B.  AG.  185;  9  D.  &  R.  ^1. 
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The  deed  then  contained  a  mutual  release  of  all  actions,  accounts^ 
reckonings,  etc.,  for  or  by  reason  of  the  said  copartnership  Or  copart- 
nerships so  thereby  dissolved  as  aforesaid,  or  for  or  by  reason  of  any 
of  the  acts,  matters,  and  things  whatever  in  anywise  relating  to  the 
said  recited  contract,  and  all  other  contracts  in  which  B  and  A,  or 
either  of  them,  had  any  interest  whatsoever.  B  then  assigned  to  A  all 
the  share  and  interest  of  him  (B),  of  and  in  all  the  debts  and  sums 
of  money  whatsoever  then  due  and  owing  to  them  (A  and  B),  under 
or  by  virtue  of  the  same  several  contracts  or  otherwise,  and  all  bonds, 
bills,  etc.,  relating  to  the  said  contract,  debts,  and  sums  of  money,  or 
any  part  thereof^  and  all  the  goods,  stock,  and  effects  whatsoever  then 
belonging  to  them,  the  said  A  and  B,  as  such  copartners  respectively, 
and  all  the  right,  title,  and  interest  of  him  (B),  of,  in,  to,  from,  out 
or  in  respect  of  the  premises;  and  a  power  was  then  given  to  A  to 
recover  and  give  discharges  for  the  said  debts.  At  the  time  when 
this  deed  was  executed,  B  and  A  had  been  concerned  in  conducting 
business  together  as  contractors  for  the  navy.  In  some  contracts,  B 
was  solely  interested  as  contractor;  in  others,  A  was  solely  interested 
as  contractor;  and  in  some  they  were  jointly  interested  as  partners 
and  contractors.  They  had,  however,  both  been  concerned  in  all  the 
contracts;  A  having  been  agent  in  managing  those  contracts  in  which 
B  was  solely  interested,  and  B  having  been  agent  in  managing  those 
contracts  in  which  A  was  solely  interested;  and  there  was  money  due 
from  the  commissioners  of  the  navy  in  respect  of  each  of  these  classes 
of  contracts.  The  Court  of  King's  Bench  held,  that  by  this  deed  the 
contracts  in  which  B  bad  been  originally  separately  interested  were 
constituted,  as  between  A  and  B,  partnership  contracts,  and,  conse- 
quently, that  A  was  entitled  by  the  deed  to  receive  all  sums  due  to  B, 
in  respect  of  those  contracts,  at  the  time  of  the  execution  of  the  deed. 

ProTiflion  in  de«d  as  to  owiMnhip  of  stook. 

Sec.  194.  Where  upon  the  dissolution  of  a  partnership,  it  is  agreed 
that  certain  specific  articles  shall  become  the  exclusive  and  separate 
property  of  one  of  the  partners,  that  agreement  is  final,  and  the  other 
partners  have  no  lien  upon  that  property  in  case  of  a  deficiency  of 
assets.  Thus,  upon  the  dissolution  of  a  partnership  between  A  and 
B,  coach-founders,  it  was  agreed  that  B  should  have  a  certain  book 
used  in  their  trade,  containing  plates  of  the  articles  they  sold;  that 
until  a  copy  thereof  was  made  for  A,  the  latter  should  have  the  use  of 
the  original;  and  that  a  fund  should  be  appropriated  to  the  payment 
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of  the  partnership  debts.  The  partnership  was  dissolved  upon  these 
terms,  and  B  entered  into  a  fresh  partnership  with  the  plaintiff.  B 
having  become  bankrupt,  and  the  fund  having  proved  insufficient.  A, 
who  had  got  the  book  into  his  possession,  refused  to  deliver  it  up 
until  B'b  estate  should  have  been  applied  to  make  up  one  moiety  of 
the  deficiency.  Upon  a  bill  filed  by  B's  partner  to  enforce  his  right 
to  have  a  copy  of  the  book  made  and  delivered  to  him,  it  was  decreed 
according  to  the  prayer  of  the  bill,  with  costs.'  Sir  J.  Leach,  in 
delivering  judgment,  observed  that  if  this  reference  book  remained 
partnership  property,  it  would  be  unquestionable  that  the  plaintiff 
could  not  be  entitled  to  relief  without  a  general  arrangement  of 
the  partnership  concerns;  for,  until  such  general  arrangement,  no 
partner  could  claim  an  exclusive  right  in  any  article  of  the  part- 
nership property.  But,  upon  a  dissolution,  any  part  of  the  part- 
nership property  might,  by  contract  of  the  partners,  be  con- 
verted into  the  separate  individual  property  of  either ;  and  it  was 
clear  here  that,  upon  the  dissolution,  the  book  became  the  sep- 
arate property  of  B,  subject  to  the  delivery  of  the  copy  to  the  defend- 
ant, and  the  interim  inspection.  The  plaintiff's  claim,  therefore,  did 
not  refer  to  any  article  of  partnership  property.    Where  a  retiring  part- 

*  LingeD  ▼.  Simpson,   S.  1  &  S.  600.  the  receipt  of  tlie  continuing  partner 

By  a  deed  of  dissolation  of  a  partner-  would  effectually  diiicharge  the  mort- 

ship,  the  retiring  partner  agreed  to  as-  gagee.  Id.    So,  where  one  of  two  part- 

idgn  to  the  continninfi^  partner  all  his  ners  retireis,  relinquishing  his  interest  in 

share  in  the  partnership  property,  sub-  the  partnership  property  to  the  other, 

jeet  to  the  payment  of  the  retiring  part-  the  latter  has  the  same  dominion  over 

ner's  share  of  the  debts,  and  it  was  it  as  if  it  had  always  been  his  separate 

agreed  that  a  deed  should  be  executed  property.     Bullitt  v.  Methodist  ^pisco- 

by  which  the  continuing  partner  should  pal  Church,  26  Penn.  St.  108.  So  on  the 

covenant  to  pay  the  debts, and  to  indem-  dissolution  of  a  partnership,  if  the  re- 

nify  the  retiring  partner  and  his  estate  maining  partner,  who  takes  all  the  goods 

therefrom.    No  further  deed  was  eze-  and  partnership  effects,  covenants  to  be- 

cuted.      The    continuing   partner,   six  come  solely  responsible  for  the  outstand- 

years  afterward,  assigned  a  policy  of  as-  ing  partnership  debts,  the  covenant  is 

'surance  which  had  formed  part  of  the  not  one  of  indemnity  merely,  but  binds 

partnership  property,  to  a  mortgagee  for  him  to  discharge  the  retiring  partner, 

securing    money    lent,  the    mortgagee  within  a  reasonable  time,  from  all  lia- 

having  nad  notice  of  the  deed  of  disso-  bility  for  the  debts;  and  if  he  dies  with- 

lation.     I^e  continuing  partner  became  out  complying  with  his  engagement, 

-bankrupt,  having  neglected  to  pay  some  and  his  estate  is  declared  ins^vent,  the 

of  the   debts  of  the  partnerriiip,  and  retiring  partner  has  a  claim  against  the 

such  debts  were  recovered  against  the  estate  to  the  amount  of  the  outstanding 

estate  of  the  retired  partner  who  had  debts.     Peacey  v.  Peacey,  27  Ala.  683. 

died.    It  was  held  that  the  provisions  of  One  partner  may  well  a^ree,  on  a  vol- 

the  deed  of  dissolution  did  not  create  a  untary  dissolution,  that  the  partnership 

charge  upon  the   property  assigned,  in  property  shall  belong  to  his  copartner, 

favor  of  the  retired  partner.      In  re  and  an  agreement  so  made,  in  good 

Langmead's  Trusts,  85  Bng.  L.  &  Eq.  faith,  will  traasfer  to  such  copartner  the 

198.     Also  per  Knight  Bruce,  L.  J.,  that'  property  free  from  any  equitable  lien  in 

even  if  it  had  created  a  charge,  still,  as  lavor  of  the  partnership  creditors.  Sage 

the  debt  was  not  scheduled  or  specified,  v.  ChoUar,  21  Barb.  (N.  Y.)  596. 
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ner  takes  from  the  continuing  partner  a  covenant  or  bond  of  indem- 
nity against  the  partnership  debts,  that  bond  or  corenant  may  be  en- 
forced by  a  decree  for  specific  performance.^ 

Oourta  of  equity  will  not  relieve  where  oonipleinant  has  not  first  ettempted  to 
avail  himiielf  of  provisions  of  deed. 

Sec.  195.  This  section  may  be  concluded  with  the  observation  that 

in  cases  of  extensive  partnerships  acting  by  means  of  directors  and 

other  officers,  and  regulated  by  a  deed  containing  a  great  variety  of 

laws  and  stipulations,  a  court  of  equity  will  frequently  decline  to 

interfere  to  relieve  those  parties  who  have  not,  in  the  first  instance, 

endeavored  to  avail  themselves  of  the  provisions  of  their  deed.' 

'  Warren  v.  Tnjlot,  8  Sim.  599.  *  Emson  y.  Bignold,  2  Jac  &  W.  50ft 

Waten  v.  Taylor.  15  Ves.  10. 
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CHAPTER    IX. 

OF  THB  LEGAL  AKD   EQUITABLE  REMEDIES  BETWEEN  PABTNEB8. 

Sbc.  196.  Of  enforcemeat  of  oovenanta  between  partners. 

Sec.  197.  When  covenant  lies — Marskall  v.  Colman. 

Ssc.  198.  When  specific  performance  will  be  decreed . 

Sec.  199.  Covenants  a^inst  engaging  in  other  business. 

Sec.  200.  Relative  to  arbitration. 

Sbc.  201.  Liquidated  damages,  covenants  relating  to. 

Sec.  202.  When  such  covenants  not  applicable. 

Sec.  203.  Covenants  are  treated  in  equity  as  joint  and  severaL 

Sec.  204.  Illustration. 

Sec.  205.  Equity  rejects  clauses  not  acted  upon. 

Sec.  206.  All  the  covenantees  must  be  joined  as  plaintiffs. 

Sec.  207.  When  the  covenants  will  be  treated  as  several. 

Sec.  208.  Illustration. 

Sec.  209.  Number  of  plantiffs  may  be  limited  by  the  contract. 

Skc.  210.  This  applies  only  to  actions  between  the  partners  themselves. 

Sec.  211.  Right  of  action  survives  to  the  other  covenantees. 

Sec.  212l  When  defect  of  parties  does  not  appear  on  face  of  pleadings.    Rule. 

Skc.  213.  When  courts  of  equity  will  interfere. 

Sec.  214.  Will  not  restrain  act  approved  by  majority  of  partners  unless  illegal. 

Sec.  215.  Illegal  acts  will  be  restrained. 

Sec.  216.  Will  interfere  to  control  factious  minority. 

Sec.  217.  Will  not  generally  interfere  where  complainant  has  been  guilty  ot 

laches. 

Sec.  218.  Rule  in  Sherman  v.  Sherman. 

Sec.  219.  Effect  of  laches  in  certain  cases. 

Sbc.  220.  When  a  party  is  estopped  from  setting  up  laches. 

Sbc.  221.  Applicability  of  the  doctrine  to  mining  companies. 

Sbc.  222.  Advantages  of  evidence  of  abandonment. 

Sec.  223.  Rule  in  McLure  v.  Ripley. 

Sbc.  224.  Cases  where  laches  have  not  been  regarded. 

Sec.  225.  Recognition  of  a  claim  overcomes  laches. 

Sbc.  226.  Of  the  rule  that  all  proper  parties  must  be  before  the  court. 

Sec.  227.  Who  ought  to  be  parties. 

Sbc.  228.  Rule  in  Mare  v.  Malachi. 

Sbc.  229.  Rule  in  Turner  v.  Hill. 

Sec.  230.  Rule  when  person  has  been  induced  to  enter  into  the  company  by  fraud. 

Sbc.  231.  Suits  against  executors  of  deceased  partners  for  fraudulent  acts  of 

deceased. 
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Sec.  282.     Where  eome  partners  may  sue  on  behalf  of  themselves  and  others. 
Sec.  288.    Exception  to  the  rule  that  all  the  partners  must  be  parties  to  suit  for  a 

dissolution. 
Sec.  234.    Question  of  parties  dependent  upon  right  to  be  enforced. 
Sec.  235.     Rule  when  dissolution  is  not  sought. 

Sec.  236.    Action  to  rescind  illegal  agreements  or  one  illegally  entered  into. 
Sec.  237.     What  must  be  alleged  in  bill  filed  by  shareholder  on  behalf  of  himself 

and  others. 
Sec.  238.     When  such  suits  may  be  brought  on  behalf  of  others  without  their 

consent. 
Sec.  239.    Of  suits  by  and  against  public  officers, 
Sec.  240.    Rescission  of  contract. 
Sec.  241.    Rule  in  Pulsford  v.  Richards. 
Sec.  242.    Rule  in  Jennings  v.  Broughton. 
Sec.  243.     Rule  in  Robson  v.  Earl  of  Devon. 
Sec.  244.    Equity  will  rescind  contract  of  partnership  for  fraud. 
Sec.  245.    Rule  in  Rawlins  v.  Wickham. 
Sec.  246.    Bill  to  recover  money  invested  under  fraudulent  representations  of 

copartner. 
Sec.  247.    Rule  in  MacBrlde  v.  Lindsay. 

Sec.  248.     Equitable  jurisdiction  to  rescind  agreements  generally. 
Sec.  240.     Executors  of  deceased  partners — power  of,  in  certain  cases. 
Sec.  250.     Specific  performance,  when  decreed. 
Sec.  251.    Rule  in  Bell  v.  Mixborougli. 

Of  the  enforcement  of  covenants  between  partners. 

Sec.  196.  One  partner  may  maintain  an  action  against  his  copart- 
ner, whether  the  contract  be  to  pay  any  sum  or  do  any  act  for  the 
purpose  of  only  launching  the  partnership,*  or  whether  it  be  to  perform 
any  of  the  articles  after  the  partnership  has  actually  commenced.'  It 
seems,  however,  that  this  proposition  must  not  be  extended  to  the 
case  where  the  damages  to  be  recovered  are,  of  necessity,  payable  out 
of,  or,  when  recovered,  payable  into  the  partnership  fund;  because,  in 
this  case,  the  party  bringing  the  action  is  liable  to  contribute  to  the 
fund  out  of  which  he  seeks  payment.* 


I  Walker  v.  Harris,  ante,  p.  136  ;  Ex  of  articles  nnder  seal.    Adams   v.  Tut- 

parte  Notley,  1  Mont.  &  A.  48 ;    Glover  ton.  89  Penn.  St.  447. 
V.  Tuck,  24  Wend.  153. 

*  Want  ▼.  Reece,  1  Blng.  18 ;  Hatcher        Members  cannot  sue  the  firm. — There 

T.  Seaton,  2  M.  &  W.  47  ;  see,  also,  Bag-  is  a  familiar  principle  of  tlie  law  that  a 

ley  y.  Smith,  10  N.  Y.  487  ;  Adams  v.  member  of  a  partnership  cannot  sue  the 

Tutton,  39  Penn.  St.  447.  firm,  at  law  or  in  equity,  for  it  has  no 

'  1  Bing.  N.  C.  407.    But  see  post^hoolL  legitl  existence  aside  from  the  members 

5.  chap.   l,sect.  8. art.  V,2;    and  An-  composing  if.     And   to  permit    a  suit 

drews  v.  Ellison,  6  B.  Moore,  199.    Cov-  against  a  firm  by  a  member  of  it  would 

enant  lies  for  the  wrongful  dissolution  be  to  allow  a  party  to  be  both  plaintiff 

of  a  partnership,  against  the  provisions  and  defendant  in  the  same  suit.     Neale 
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Whmre  oor^nant  lies. 

Sec.  197.  An  action  of  covenant  will  lie,  although  there  may  be 
accounts  between  the  parties  which  require  unraveling  in  equity.' 
And  where  partnership  covenants  have  not  been  infringed  for  any 
length  of  time,  the  action  of  covenant  is  the  proper  remedy,  a  court 
of  equity  in  such  case  not  interfei'ing  to  restrain  the  breach  of  cove- 
nauty  unless  the  bill  pray,  and  there  are  just  grounds  for  a  dissolution. 

In  the  case  of  Marshal  v.  Colman,"  articles  of  partnership  were  entered 

- 

▼.  Turton,  4  Bing.  149 ;  DeTastet  v.  Davis  v.  Briggs,  39  Me.  304 ;  Fulton  v. 
Shaw.  1  B.  &  Aid.  664;  Chad  wick  v.  Williams  J 1  Cask.  108;  Smith  v.  Lasher, 
Clarke.  1  C.  B.  700;  Estes  v.  Whipple,  6  Cow.  688.  Nor  would  the  technical 
12  Vt.  373 1  Brocken  v.  Kenedy,  4  111.  doctrine  we  have  referred  to  applj 
558;  Banks  v.  Mitchell,  8  Yerg.  (Tenn.)  where  the  partnership  Is  made  the  payee 
111;  Myrick  V  Dame,  9  Cash. (Mass.) 284;  of  a  note,  executed  by  one  of  the  part- 
Homer  v.  Wood,  11  id.  66;  Hall  v.  Logan,  ners,  and  indorses  the  same,  in  which 
34  Penn.  St.  331;  Price  v.  Spencer, 7  Phil,  case  the  holder  may  maintain  a  suit  on 
(Penn.)  179;  McFadden  v.  Hunt.  5  W.  &  it  against  the  firm.  Parker  v.  Macomber 
8.  (Penn.)  408;  Collamer  v.  Foster,  26  Vt.  18  Pick.  (Mass.)  509.  See,  also,  Moore  v. 
754;  Lindley  on  Part.  718.  Thus  one  firm  Gano,  12  Ohio,  800 ;  Babcock  v.  Stone,  3 
cannot  sue  another  where  one  or  more  McLean  fU.S.),  172;  Paine  v.  Thatcher, 
members  are  members  of  both  firms.  25  Wend.  (N.  Y.)  450.  On  this  subject. 
Qreen  v.  Chapman,  27  Vt.  236;  Haven  Mr.  Lindley  observes:  "The  Inability  of 
V.  White,  39  ill.  5(^ ;  Qrifilth  v.  Clew,  8  a  firm  to  sue  one  of  its  members,  and  vice 
S.  &  R.  (Penn.)  30;  Eastman  v.  Wright,  6  versa,  arises  from  the  circumstance  that 
Pick.  (Mass.)  320;  Graham  v.  Harris, 5Gin  in  an  action  by  a  firm  against  one  of  its 
&  J.(Md.)  489;  Burley  v.  Harris,  8  N.  H.  members,  or  vic6  vrrsa,  the  member  in 
235;  Rogers  v.  Rogers,  5  Ired.  (N.  C.)  "Eq.  question  must  be  both  a  plaintiff  and  a 
31;  Engles  V.  Fumiss,  4  E.  D.  S.  (N.  Y.)  defendant.  Practically,  it  is  often  ex- 
587;  Calvin  v.  Markham,  3  How.  (Misi>.)  tremely  inconvenient  to  have  recourse 
843.  See,  a1so,Penock  v.  Swayne,6  W.  &  to  the  intervention  of  a  trustee,  and  to 
S.  (Penn.)  239.  Nor  under  such  circum-  procure  agreements  to  be  made  by  him 
stances  in  an  action  against  one  of  them,  so  as  to  sue  and  be  sued  thereon.  But 
can  the  other  be  summoned  as  trustee,  inconvenient  as  this  is  it  is  only  through 
for  the  trustee  process  is  a  mode  of  en-  the  intervention  of  a  trustee  that 
forcing  a  contract  between  the  trustees  agreements  between  partners  and  the 
and  the  principal  debtor  for  the  benefit  of  firms  to  which  they  belong  can  be 
the  creditor.  Denny  v.  Metcalf,  28  Me.  so  entered  into  as  to  be  enforceable  by 
389.  So  the  assignee  of  a  partner  who  is  action  at  law.  Lind.  on  Part.  721; 
the  payee  of  a  non-negotinble  note  made  Bedford  v.  Brutton.  1  Bing.  N.  C.  199  ; 
by  the  partnership,  cannot  sue  upon  the  He  further  says  th&t  *' an  agreement 
note,  as  he  can  stand  in  no  better  right  by  each  partner  with  his  •  copartners 
thaa  his  assignor.  And  as  his  assignor  may  indeed  be  framed  so  as  to  enable 
could  not  sue  the  firm  upon  the  note,  so  one  to  be  sued  by  the  others  if  care 
he  would  have  no  right  of  action  on  it.  be  taken  to  exclude  the  partner  sued 
Hill  V.  McPherson,  If  Mo.  204.  So  it  from  all  share  in  what  is  sought  to 
has  been  held  that  where  a  firm  indorses  be  recovered  from  him,  and  to  ex- 
a  note,  the  holder  thereof,  being  a  mem-  elude  the  partner  suing  from  allobliga- 
ber  of  the  firm, cannot  sue  a  second  in-  tion  to  contribute  to  his  own  payment; 
dorser,  as  the  holder  stands  in  the  rela-  but  an  agreement  so  drawn  as  to  accom- 
tion  of  first  indorser  as  a  member  of  the  plish  both  these  objects  is  not  generally 
firm.  Decreet  v.  Burt,  7  Cush.  551.  convenient.  Where,  however,  it  is 
But  in  such  a  case  the  indorsee  of  adapted  to  the  requirements  of  the 
the  member  may  recover  of  the  firm  on  partners,  it  may  be  had  recourse  to,  as 
the  note,  though  the  member  could  not  shown  by  the  decision  in  the  well-known 
if  it  grew  out  of  partnership  transac-  case  of  Radenhurst  v.  Bates,  3  Bing. 
tions.    Thayer  V.  Buffunt,  11  Mete.  398;  463;  Lindley  on  Part.  721.    It  should 


iVenningy.  Leckie,18Sast,  7.  ham  y. 'Gillis,  8  Mass.  462;  Capen  v. 

>2  Jac.  &  Walk.  266 ;  see,  also,  Dan-    Barrows,  1  Gray,  376. 
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into  between  the  plaintiff  Marshall,  and  the  defendants  Colman  and 
others,  by  which  it  was  agreed  (amongst  other  things),  that  their 
business,  that  of  wholesale  linendrapers,  should  be  carried  on  in  the 

here  be  observed  that  in  most  of  the  struck  and  settlement  made  with  one 
States  of   the  Union  the  common  law  partner  cannot  subsequently  be  adop- 
forms  of  action    have  been    abolished  ted  by  another,  without  the  assent  of 
and  there  is  no  such  form  of  action  the  persons  sought  to  bo  charged,  so  as 
in  many  of  them  as  the  action  of  cove-  to  uphold  an  action  at  law.    Thus,  in 
nant  at  common  law.    But  an  equally  Bishop  v.  Hotchkiss.  2  Conn.  425;  S.  C, 
complete  remedy  is  furnished  by  statu-  same  vol.,  p.  597,  the  plaintiff,  the  de- 
tory  enactments  or  codes  of  procedure,  fendants,  Gad  Peck  and  Qoodrtch  and 
So  far,  therefore,  as  matters  considered  Deforest,  on  the  80th  of    July,    1813, 
in  this  chapter  are  made  to  rest  upon  were  the  joint  owners,  in  equal  propor- 
the  technical  form  of  the  action,  they  tions,  of  a  quantity  of  corn  meal,  and 
have  but  limited  application  in  these  other  articles  suitable  for  the  West  In- 
states.   The  same  remedy  and  general  dia  market,  of    the  value  of    $3,200. 
principles  are  applicable  whether  the  By  the  consent  of  all  concerned,  the 
contract  is  underseal,  or  merely  in  writ-  whole  of  this  property  wad  put   into 
ing  or  by  parol.     The  remedy  is  equally  the  hands  of  the  defendants,  and  was 
complete  in  either  case.    The  only  dis-  by  them,  in  the  month  of  August,  1813, 
tinction  relates  to  evidence .     One  part-  shipped  to  St.   Bartholomew,  consigned 
ner  cannot  sue  his  copartner  upon  any  to  Mr.  Winfield,  a  merchant  of  that  IsU 
matter  connected  with  or  growing  out  and,  by  whom  it  was  received,  sold  and 
of  the  partnership,  except  upon  a  set-  disposed  of,  and  the  proceeds  vested  in 
tlement  and  balance  struck, and  a  prom-  West  India  produce,  which  was,  imme- 
ise,  express  or  implied,  to  pay  antecedent  diately    afterward,  shipped    and    con- 
relief,  can  only  be  had  in  equity.     Pur-  signed  to  the  defendants.    After  being 
vinos  V.  Champion,  07  111.  4H9  ;  Bums  y.  seized    on    its  arrival    in    the   United 
Nottingham  Co.,  id.  931;  Rap  v.  Cornell,  States,  by  the  officers  of  the  customs, 
41  Cal.  135  ;  Lane  v.  Taylor,  49  Me.  252;  for  an  alleged  breach  of  the  non-inter- 
Holyoke  v.  Mayo,  50  id.  350  ;   Andrews  course  law,  it  was  restored  and  deliv- 
V.  Allen,  9   S.  &  R.  (Penn.)  241 ;    Niven  ered  to  the  defendants,  who  proceeded  to 
V.  Speakernian,  12  Johns.  (N.  Y.)  401 ;  sell  it,  and  received  the  avails  thereof. 
Hewes  V.Bailey,  20  Pick.  (Mass.)  98;  TUe  plaintiff  claimed  that  his  propor- 
Lamatine   v.  Cass.  1  Wash.  (U.  S.  C.  C.)  tion  of  the  avails  amounted  to  $1,80^; 
436;  Wright  v.  Eastman,  44  Me.  232;  and  that  sum  the  defendants  had  actu- 
Harris  v.  Harris,  39  N.  H.  45  ;  Drew  v.  ally  paid  to  Gad  Peck  for  his  share;  all 
Fen  ton.  22  Wis.  654;    Smith  v.  Small,  the  rest  of  the  avails  remaining  in  the 
64  Barb.  (N.  Y.)  223;  Lawle  v.  Meserve,  defendant's    hands.    Upon  these  facts 
88  N.  H.  9  ;  Weaver  v.  Upton,  7  Ired.  the  plaintiff  contended  that  he  was  en- 
(N.  C.)  458;    Simerall  y.  O'Bannon,  7  titled  to  recover  his  said  share  in  this 
B.  Mon.  (Ky.)  609;  Oridley  v.  Dale,  4  action.       The     defendants    contended 
N.  Y.  491 ;    Cowles  v.  (iarrett,  30  Ala.  that  this  action  could  not  be  sustained, 
841;    Buliard  v.    Kinney,    10  Cal.  02;  but  that  the  plaintiffs  only  remedy,  if 
Hills  V.  Bailey,  27  Vt.  550 ;  Kennedy  v.  he  had  any,  was  by  action  of    account, 
McFaddoD,  8  H.  &  J.  (Md.)  104;  Smith  or  bill  in  chancery,  and  that  the  court 
V.  Smith,   83  Mo.  557;   Thompson  v.  ought  so  to  charge  the  jury.    The  court 
Steamboat  Julius  D.  Morton,  22  Ohio  St.  charged    the  Jurj^  that  the  action  was 
81 ;    Beach  v.  Hotchkiss.  2  Conn.  425 ;  sustainable ;    and  the   plaintiff  accord- 
Young  V.  Brick,  3  N.  J.  L.  663;  Chadsey  ingly  obtained  a  verdict.     The  defend- 
y.  Harrison,  11111.141;    Halderman  v.  ants    moved    for  a  new  trial   on    the 
Halderman,    1    Hempst.    (Tenn.)   559  ;  ground  of  a  misdirection,  which  motion 
Hennezin  v.  Wilooxson,  18  La.  An.  576  ;  was    granted    by  the    supreme    court. 
Houston  V.   Brown,  23  Ark.  333;   Page  Hosiner,  J.,  in  delivering  the  opinion  of 
y.  Thompson,  38  Ind.  137;    Qriffith  v.  the  court,  said:  "The  parties  to  this  ac- 
Buck,  13  Md.  102 ;    Root  v.  Stevenson,  tion,   with  three  other   persons,    were 
24  Ind.  115;  Calvitv.  Markham,4  Miss,  jointly  interested  in  a  voyage.     In  this 
843;    Russell    v.   Minnesota    Out6t,  8  transaction  thev  were  copartners.     The 
Minn.  163;  Smith  v.  Smith,  38  Mo.  557;  avails  came  into  the  hands  of  the  de- 
and  the  settlement  must  be  made  and  fendants,  who  stated  the  account,  ascer- 
the    balance   struck  with  the    concur-  tained  the  balances  due  to  each  person 
rence  of  all  the  partners,  and  a  balance  concerned,  and    actually  paid  one  of 
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name  of  the  firm  of  Colman^  Willet,  Oxley  &  Marshall,  and  that  all, 
contracts  and  engagements  entered  into  by  any  one  of  the  parties  on 

account  of  the  said  trade,  and  all  checks  and  dmfts  drawn  by  them, 

them  bis  share.  The  plaintiff  has  C.  242.  But  see  Kipp  v.  McChesney,  66 
brought  an  action  of  assumpsU  to  re-  111.  460,  where  it  was  held  that  the  aH- 
oover  the  sam  due  to  him.  This  suit  signee  of  a  note  of  the  firm,  purchased 
cannot  be  maintained.  Between  copart-  by  one  of  the  partners  and  assigned  to 
ners,  the  action  must  be  account,  unles.'S  the  plaintiff,  could  maintain  an  action 
there  has  been  a  settlement  between  thereon,  although  the  assignor  could 
them  and  a  balance  struck,  or  an  ex-  not  have  done  so. 
press  promise  to  pay.  Wetmore  v.  Ba- 
ker, 9  Johns.  (N.  Y.)  307 ;  Ozeas  v.  John^  Single  transctctions — BcUance  struck — 
son,  1  Binn.  (Penn.)  191 ;  Smith  v.  Bar-  Ifoie — Special  promise,  etc. — When,liow- 
row,  2  T.  R.  477 ;  by  Buller,  J.,  Moravia  ever,  there  is  only  one  transaction  in  dis- 
V.  Levy,  2  T.  R.  483,  in  fiota;  Uartup  v.  pute,  or  rather  one  item,  it  is  held  in 
Wardlove,  2  Show.  308 ;  Dewitt  v.  Sun-  some  of  the  States  that  an  action  at  law 
iford,  1  Ropt  (Conn.),  270  ;  Whitman  v.  may  be  brought  therefor.  In  Myers  v. 
Wadsworth,  2  id.  207 ;  Casey  &  al.  v.  Winn,  16  111.  136,  it  waa  held  wliere 
Brush  &al.,  2  Cai.  (N.T.)  293;  Niveu  v.  several  persons  entered  \iito  a  limited 
Speakerman,  12  Johns.  (N.  Y.)  40*3;  Mur-  partnership  for  the  purchase  and  sale  of 
ray  v.  Bogert,  14  id.  822  ;  Collins  v.  cattle,  and  Myers  advanced  all  the  ci^pi- 
Phelps,  3  Day  (Conn.),  506.  It  cannot,  tal  which  was  only  to  be  used  for  this 
witli  any  propriety,  be  argued  that  the  specified  purpose,  and,  if  after  having 
balance  in  this  case  has  been  ascertained  been  so  used,  or  after  having  been  col- 
and  struck  between  the  parties.  The  lected  by  sale  of  the  cattle,  was  paid 
payment  to  Peck  of  a  share,  supposed  over  to  another  partner  for  Myers,  the 
to  belong  to  him,  is  no  evidence  of  a  capitalist,  that  the  latter  had  a  right  to 
promise  that  the  defendant  would  pay  sue  at  law  for  the  amount.  The  capital 
the  sum  he  had  considered  as  due  to  was  not  the  property  of  the  firm,  except 
the  plaintiff.  The  settlement,  if  tnere  for  making  the  purchase,  and  the  cattle 
was  one,  must  have  been  obligatory  on  having  been  sold,  this  terminated  the 
the  plaintiff;  but  of  this  there  is  no  pre-  adventure.  So,  in  Wright  v.  Cump- 
tense.  No  act  has  taken  place  which  sty,  41  Penn.  St.  102,  it  was  held 
precludes  the  defendant  from  insisting  that  where  parties  agree  to  engage  in  a 
that  the  statement  made  by  him  was  single  transaction  for  the  purpose  of 
founded  in  mistake,  and  it  is  of  no  ef-  making  profits,  their  agreement  doej 
feet,  because  it  6annot  bind  the  plain-  not  amount  to  a  partnership  in  such 
tiff,  and  therefore  obliges  neither  party,  manner  as  to  compel  the  partner  seek- 

1  do  not  assert  there  is  an  absolute  ne-  ing  his  share  of  the  profits,  or  paymenc 
cessity  that  the  account  should  be  for  work  and  materials  furnished,  in 
signed  to  render  it  a  stated  account,  but  excess  of  his  proportionate  share  of  the 
at  XetLst  there  must  be  something  equi v-  venture  from  the  other  partner,  to  resort 
alent."  Perhaps  if  the  defendant  had  to  an  action  of  account  render,  but  he 
made  out  copies  of  the  account  as  sta-  may  recover  in  assumpsit.  Where  the 
ted  by  him  and  having  been  delivered  partnership,  if  it  existed,  was  in  a  sin- 
by  the  parties,  they  had  long  retained  gle  transaction,  and  there  were  no  debts 
them,  without  manifesting  any  objec-  due  by.  or  in  favor  of,  the  firm,  the, 
tion,  this  might  have  amounted  to  a  suf  •  plaintiff,  in  such  a  case,  may  recover  iu 
ficient  adjustment.     Willis  v.  Jernegan,  the  equitable  action  of  assumpsit,  that 

2  Atk.  252 ;  see,  also,  to  same  effect,  Far*  which  will  make  him  equal  with  his 
rar  v.  Pearson,  57  Me.  561 ;  8  Am.  Rep.  copartner.  Buckner  v.  Ries,84Mo.  857; 
439.  So  strictly  is  this  rule  enforced  Thouron  v.  Paul,  6  Whart.  (Penn.)  615 ; 
that,  at  common  law,  a  firm  having  deal-  Wright  v.  Cumpsty,  1  Penn.  St.  112. 
ings  with  another  firm  in  which  one  of  But  otherwise  in  New  York.  Atwater 
its  members  is  also  a  partner,  cannot  v.  Fowler,  1  Hall  (N.  Y.),  180.  But  see. 
maintain  an  action  against  the  firm  for  holding  that  an  action  will  lie  in  such 
a  l>alance  due  it  upon  account.  Bosan-  cases,  Musier  y.  Trumpbour,  5  Wend . 
quet  V.  Wray,  2  Marsh.  324 ;  Banks  v.  (N.  Y.)  275.  So  an  action  lies  for  a 
Mitchell,  8  Yerg.  (Tenn.)  112.  Neitlier  balance  agreed  upon  on  settlement, 
can  the  assignee  of  a  partner  sue,  as  he  Sikes  v.  Works.  6  Gray  (Mass.).  434  ; 
4ioquires  no  rights  the  assignor  did  not  Pope  v.  Alexander,  13  Ala.  220 ;  Davis 
possess.     Sparrow  v.  Chisman,  0  B.  &  v.  Briggs,  39  Me.  305;  Frink  v.  Ryan,  5 


326  MuTUAi,  Bights  op  Partners. 

and  all  receipts  for  money  paid^  on  account  of  the  said  trade 
should  be  in  the  joint  names  of  the  said  John  Morris  Colman, 
Henry  Willet,  James    Oxley  and  John   Marshall.    The  bill,  filed 

111.  322  ;  or  where  there  is  a  special  plead  sach  claims  as  will  Rostaia  an  ac« 
promise  to  pay,  as  where  a  note  is  tion  at  law,  coneequeDily  when  one 
given  by  one  to  another  for  a  balance  partner  sues  another  upon  an  individaal 
due.  Stephens  V.  Thompson,  28  Vt.  bO;  transaction  having  no  connection  itith 
Copley  Y.  Richardson,  4  La.  An.  512;  t/ie  partner %hip,  the  defendant  cannot 
Bonaffe  v.  Fenner,  6  S.  &  M.  (Miss.)  216;  set  off  transactions  originating  from  and 
Moore  ▼.  Gano,  12  Ohio,  80(5 ;  or  an  connected  mth  a  partnership  between 
a/^reement  to  account  at  certain  stated  them,  Wright  v.  Jacobs,  01  Mo.  19; 
periods.  Duncan  v.  Lyon,  8  Johns.  Ch.  Fromont  v.  Coupland,  2  Bing.  170.  But 
(N.  Y.)  860;  or  for  capital  agreed  to  be  although  a  claim  grows  out  of  a  part- 
furnished.  Scott  V.  Campbell,  80  Ala.  nership  transaction,  yet  if  by  reason  of 
729  ;  Grigsby  y.  Nance,  8  id.  850  ;  CoUa-  a  special  promise  made  by  one  partner 
mer'v.  Foster,  26  Vt.  767;  Currier  v.  to  another,  it  becomes  an  individual 
Rowe,  45  N.  H.  78 ;  Truitt  v.  Baird,  12  transaction,  an  action  will  lie  upon  it,  atf 
Kan.  410 ;  or  for  debts  which  one  part-  where  one  partner  promises  to  pay  a' 
ner  agreed  to  pay,  but  did  not,  and  portion  of  the  price  of  certain  articles 
which  the  other  was  compelled  to  or  to  be  furnished  for  the  partnership' 
did  pay.  Brenner  v.  Worthington,  10  business,  it  is  held  that  an  action  at  law  i 
Allen  (Mass.),  830 ;  Leonard  y.  Bobbins,  will  lie  for  its  breach  upon  the  ground 
18  id.  218;  or  for  the  amount  of  a  \\\9X  iiie  hvesic)!  is  a  peculiar  and  special 
note  given  by  one  partner  fraudulently,  ground  of  damage  to  the  other  partner, 
and  which  the  other  has  been  compelled  in  which  neither  the  partnership  nor  the 
to  pay.  Cross  V.  Cheshire,  7  Exch.  411 ;  other  members  of  it  are  interested, 
or  for  a  breach  of  duty,  or  of  the  arti-  Witts  v.  Simmonds,  51  How.  Pr.  (N.  Y.) 
cles  of  copartnership.  Bond  v.  Hilton,  48.  But  in  such  a  case  there  must  bo 
Biis bee's  L.  (N.  C.)  810  ;  or  upon  private  actual  damage,  that  is,  the  other  partner 
dealings  between  themselves,  having  no  must  have  been  compelled  to  and  must 
relation  to  the  partnership.  Simpson  v.  have  actually  paid  the  share  which  such 
Uackham,  7  Bing.  622  ;  Eider  v.  Hood,  partner  agreed  to  pay,  or  he  must  have 
28  111.  588;  or  upon  any  transaction,  not  assumed  it  so  that  all  right  of  action  in 
connected  with  or  proceedmg  from  the  any  other  person  is  quieted.     Dedman 

Sartnership.  In  Stone  v.  Wendover,  2  v.  Williams,  3  III.  154.  While  a  part- 
[o.  App.  Rep.  251,  Lewis,  J.,  in  de]iv>  nership  exists  or  remains  unsettled,  no 
ering  the  opinion  of  the  court,  laid  down  action  at  law  'can  be  maintained  by  one 
the  rule  that  one  partner  may  maintain  partner  against  another,  except  an  ac- 
an  action  at  law  against  his  copartner  tion  of  account  or  assumpsit  on  a  prom* 
during  the  existence  of  the  partnership,  ise  to  account.  Chase  v.  Garvin,  19  Me. 
when  the  subject-matter  of  the  action  does  211 ;  Barley  v.  Harris,  8  N.  H.  288  ;  see 
7iot  proceed  from  the  partnership,  or  Estes  v.  Whipple,  12  Vt.  878;  Grahamr 
lolien  it  proceeds  from  a  transaction  v.  Holt,  8  Ired.  (N.  C.)300;  Stalhert  v. 
which,  bff  the  very  terms  of  the  partner-  Knox,  5  Mo.  112  ;  Davenport  v.  Gear,  5 
ship,  could  never  be  associated  with  that  111.  495.  Nor  does  it  make  any  differ- 
reUUion."  Citing  Want  v.  Reece,  1  Bing.  ence,  in  such  case,  that  the  suit  was 
18 ;  Dunham  v.  Gillis,  8  Mass.  462.  So  brought  in  the  name  of  the  firm  by  one 
in  Tunis'  v.  Lentz,  1  Mo.  App.  Rep.  211,  partner,  to  whom  the  defendant,  another 
it  was  held  that  a  partner  might  main-  partner,  had  assigned  the  partnership 
tain  an  action  against  his  copartner,  up-  effects.  Burley  v.  Harris,  8  N.  H.  288. 
on  any  transaction  between  them  oc-  But  after  a  partnership  has  been  dis- 
curringprM^  to  the  partnership.  But  solved  and  its  concerns  adjusted,  and  a 
it  was  held  bv  the  same  court  in  Mul-  balance  found  due  from  one  to  the  other, 
hall  V.  Cheatham,  1  Mo.  App.  Rep.  476,  and  the  accounts  have  been  settled,  and 
that  an  action  at  law  between  partners  one  has  by  mistake  paid  to  another  more 
will  not  lie,  respecting  a  matter  arising  than  his  due,  assumpsit  will  lie  to  re- 
out  of  an  unsettled  partnership  account  cover  such  balance,  or  correct  such  mis- 
as  upon  a  note  given  by  one  partner  take.  Chase  v.  Garvin,  19  Me.  211. 
for  money  advanced  to  him,  at  his  re-  The  balance  so  found  must  be  a  final 
*  quest,  to  be  used  in  the  partnership  busi-  balance  of  all  the  partnership  accounts  ; 
ness.  Carter  v.  Benninger,  45  N.  Y.  545.  balances  which  are  struck  preparatory  . 
In  an  action  at  law  a  person  can  only  only  to  a  final  account  are  not  suflicient  to 
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in  July,  1820,  alleged  that  the  defendants  Colman  and  Willet  had 
entered  into  numerous  contracts  and  engagements^  and  written  numer- 
ous letters  (under  some  of  which  goods  had  been  supplied  and  de- 

fonu  the  Bubiect-matter  of  an  actioD»  An  express  promise  by  one  partner, 
Davenport *v.  Gear,  5  lU.  495.  Assump-  out  of  his  share  of  the  income,  to  pay 
sit  will  not  lie  by  one  partner  against  another  partner  for  his  personal  atten- 
his  copartner  to  recover  a  balance  due  tion  to  the  business  of  the  concern, 
upon  a  settlement  of  their  partnership  may  be  enforced  in  assumpsit,  although 
account,  without  proof  of  an  express  the  articles  of  copartDershin  are  under 
promise  to  pay.  Killnm  v.  PresUm,  4  seal  and  provide  for  sucii  payment. 
W.  &  S.  (Penn.)  14.  But  one  partner  may  Paine  v.  Thatcher,  25  Wend.  (X  Y  )  450. 
maintain  an  action  against  another  part-  So  one  partner  may  maintain  an  action  of 
ner,  if  there  has  been  a  dissolution  of  covenant  against  his  copartner,  whether 
the  partnership,  a  settlement, a  balance  the  covenant  be  to  do  any  thing  to 
struck,  and  an  express  promise  to  pay.  launch  the  partnership,  or  to  perform 
Gulick  V.  Gulick,  3  Green  (Iowa),  578.  any  of  the  articles  after  it  has  com- 
Where,  in  a  settlement  between  part-  raeuced.  Glover  y.  Tuck,  24  Wend.  (N. 
ners,  there  is  but  one  item,  and  that  ad-  Y.)  153.  So,  where  the  interest  of  one 
justed  by  an  express  promise  to  pay  the  partner  in  the  partnership  property  has 
amount,  assumpsit  will  lie  thereupon  by  l>een  purchased  by  the  otiier  for  a  gross 
one  partner  ac^inst  the  other.  Byrd  v.  sum,  which  purchase  was  effected  by 
Fox,  8  Mo.  574.  After  the  death  of  a  per-  fraud  and  deception,  the  party  defrauded 
•on  who  was  partner  in  two  firms,  the  may  repudiate  the  contract  in  toto  aud 
survivors  of  one  may  maintain  an  ac*  open  tlie  account  anew,  in  which  case 
tion  against  the  survivors  of  the  other  his  remedy  is  in  a  court  of  equity, 
partnership.  Lacy  v.  Le  Bruce,  G  Alu.  Chase  v.  Garvin,  19  Me.  211.  In  a  case 
tt04.  One  partner  cannot  maintain  an  where  a  partner  sold  to  his  copartner 
action  against  his  copartner,  as  indorser  hin  interest  in  the  partnership  effects, 
of  a  bill  of  exchange  purchased  by  the  and  afterward  it  was  discovered  that 
company  with  their  own  bills,  and  in-  the  inventory  and  estimate  of  the  effects 
dorsed  to  them  in  blank,  the  indorse-  which  the  parties  had  before  them  at 
ment  beiug  filled  up  payable  to  one,  but  the  time  of  the  sale  was  erroneous, 
it  not  appearing  that  the  partnership  and  that  the  effects  were  in  fact  less 
does  not  own  the  bill.  Tipton  v.  Nance,  than  appeared  from  the  inventory.  The 
4  Ala.  194.  A  partner  cannot  maintain  sum  paid  for  the  selling  partner's  inter- 
replevin  against  his  copartner  for  any  est  was,  however,  considerably  less 
of  the  partnership  property.  White-  than  his  share  of  the  amount  of  the 
sides  V.  Collier,  7  Dana  (Ky.),  283.  But,  inventory.  It  was  held  that,  while  the 
where  one  partner  had  in  his  possession  sale  remained  in  force,  an  action  could 
partnership  property,  which  the  other  not  be  maintained  to  recover  the  differ- 
took  from  him,  the  former  sued  out  a  ence  between  the  actual  amount  of  the 
writ  of  replevin,  by  the  service  of  which  effects  and  the  amount  stated  in  the 
the  property  was  redelivered  to  him.  inventory.,  Wood  v.  Jolinson,  13  Vt.  191. 
On  the  trial,  it  was  found  that  the  But  wliere  it  is  ascertained  by  partners, 
property  was  partnership  property,  and  who  are  about  closing  their  partnership 
it  was  contended  that  the  plaintiff  in  concerns,  that  a  balance  will  be  due  to 
replevin,  having  then  the  pos^iessio'n  one  of  them  on  a  final  settlement,  al- 
which  he  had  acquired  by  the  writ,  had  though  the  exact  amount  of  such  bal- 
a  rif  ht  to  retain  it.  Held,  that  the  de-  ance  cannot  be  ascertained,  yet,  if  the 
fendant  was  entitled  notwithstanding  debtor  partner  gives  the  creditor  partner 
to  judgment  pro  retonio  ;  for,  where  one  a  promissory  note  for  a  sum  not  exceed- 
has  been  deprived  of  his  property  by  an  ing  the  amount  of  the  balance  which 
abuse  of  the  process  of  the  law,  the  law  will  l)e  due  on  a  final  settlement,  such 
should  restore  it,  and  place  tlie  parties  note  is  given  on  a  good  and  sufficient 
in  Uitu  quo.  Whitesides  v.  Collier,  7  consideration,  and  payment  thereof  may 
Dana  (Ky.),  283.  Wliere  a  debt  against  be  enforced  by  action  at  law,  thougii 
a  firm  has  been  collected  of  one  of  the  the  balance  is  not  struck  between  the 
partners,  he  cannot  sue  tlie  other  part-  partners.  Rockwell  v.  Wilder,  4  Met. 
ner  at  law  for  contribution,  thougli  tlie  (Mass.)  556.  A  partnership  between  the 
debt  was  paid  out  of  his  separate  plaintiff  and  the  defendant  hating  been 
property.  Lawrence  v.  Clark,  9  Dana  dissolved,  the  plaintiff  agreed  to  pay  all 
(Ky.),  257.  the  debts  against  the  company ;    and 
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livered)  in  the  name  of  Colman,  WiUet  &  Co.,  and  had  refaeed  to 
add  the  name  of  the  plaintiff,  or  to  comply  with  the  above-mentioned 
covenants,  thus  preventing  him  from  being  known  as  a  partner,  and 

the  defendant  agreed,  in  writing,  that  a  the  firm  including  liim8elf,not  bow  be 
certain  sam  was  tbe  final  balance  of  ac-  stood  with  bis  partners.  It  was  the 
counts  between  tbem  as  partners.  It  rigbt  of  tbe  survirors  to  settle  tbe  af- 
was  beld,  tbat  tbe  plaintifi*  migbt,  be-  fairs  of  the  company  before  tbey  could 
fore  paying  tbe  outstanding  partnership  be  made  liable  to  tbe  estate  of  tlki^ir  de- 
debts,  maintain  asBumprit  against  tbe  de-  ceased  fellow.  Id ;  Ferguson  t.  W  right, 
fendant  to  recover  tbe  sum  thus-  agreed  61  Penn.  St.  168.  Where  one  partner 
to  be  tbe  final  balance,  tbe  defendant,  receives  goods  or  property  from  tbe 
if  compelled  to  pay  any  sncb  debts,  ha V-  firm,  whidi  are  charged  to  him,  as  to 
ing  his  remedy  on  the  plaintiff's  agree-  other  customers,  no  action  will  lie  at 
ment.  Dickinson  v.  Granger,  18  Pick,  law  against  him  therefor.  Thus  in 
(Mass.)  815.  The  law  in  relation  to  part-  Page  v.  Thompson,  83  Ind.  187,  three 
nership  transactions  is  well  settled,  that  persons  owned  a  steamboat  in  equal 
one  partner  cannot  bring  an  action  of  as-  shares  which  they  run  on  joint  account. 
Bumpsit  against  his  late  Gopartner,unless  It  was  held  that  two  of  them  oould  not 
upon  tbe  dissolution  of  the  copartner-  maintain  an  action  against  the  other  for 
ship,  the  partners  account  together,  and,  liquors  supplied  to  him  from  tbe  bar  of 
a  balance  being  stated  in  favor  of  one,  tbe  steamer. 

the  other  promises  payment.  The  balance  Mr.  Lindley  in  bis  work  upon  Partner- 
80  faund  must  he  a  firuil  balance  ofaU  ship,  p.  724,  ei  seq.,  covers  the  questions 
tlie  partiherahip  accounts ;  balances  which  involved  very  fully,  and  as  the  rules 
are  etrtiek  preparatory  only  to  a  final  and  doctrines  announced  by  him  are  ex- 
account  are  not  euffleient  to  form  the  sub-  pressive  of  the  law  as  held  in  this 
ject-matter  of  an  action,  Davenport  v.  country,  and  as  the  English  cases  upon 
Gear,  4  111.  405;  Frink  v.  Kyan,  5  id.  these  questions  are  more  numerous  than 
422:  Chadsey  v.  Harrison,  11  id.  151;  those  to  be  found  in  the  American  re- 
Johnson  V.  Wilson,  54  id.  419.  In  tbe  ports,  I  give  the  substance  of  his  ob- 
case  of  Frink  v.  Ryan,  ante,  there  had  servations.  He  says :  *'  If  a  person 
been  a  dissolution  and  final  settlement,  agrees  to  become  a  partner,  and  breaks 
and  a  note  given  for  the  balance  ascer-  his  agreement,  an  action  for  damages 
tained  to  be  due,  with  a  stipulation  that  will  lie  against  him,  and  any  premium 
the  errors  and  omissions  in  the  settle-  (bonus)  may  be  recovered  of  him. 
ment  might  be  deducted  as  payments  on  Walker  v.  Harris,  Aust.  245;  Gale  v. 
the  note,  the  makers  were  allowed  to  Leckie,  2  Stark.  107;  Morrow  v.  Saun- 
interpose  as  a  defense  in  an  action  at  ders,  1  Brod.  &  Bing.  318.  So  if  a  mem- 
law  by  the  assignee  of  the  note,  the  her  of  a  firm  agrees  to  introduce  a  stran- 
omissions  made  in  the  settlement  of  the  ger,  an  action  lies  against  him  at  tbe 
partnership  matters.  One  member  of  suit  of  the  stranger  for  a  breach  of  the 
the  partnership  cannot  sue  the  firm  at  agreement,  although  it  may  have  been 
law  for  advances  made  by  him  to  the  made  without  the  knowledge  of  tbe 
joint  concern,  nor  can  the  firm  sue  an  other  members  of  the  firm,  and  they 
individual  partner  for  any  thing  he  may  may  decline  to  recognize  it.  McNeil  v. 
have  drawn   out  of  the  joint  stock  or  Reid,  9  Bing.  68. 

proceeds.     TJie  reason  is  that  one  inan  AVhere  a  person  agrees  to  become  a 

cmnot    occupy    the  double   position   of  partner  upon  the  performance  of  cer- 

piaintiff  and  defendant  at  the  same  time,  tain  conditions  precedent,  which,  with- 

The  aid  of  a  court  of  chancery  is  just  as  out  any  fault  of  his,  are  not  performed, 

necessary  to  settle  tbe  account  of  such  he  is  entitled  to  recover  back,  by  action 

advances  as  it  is  to  settle  accounts  aris-  at  law,  any  moneys  he  may  have  sub- 

ing  out  of  the  immediate  transactions  of  scribed  for  the  purposes  of  the  partner- 

the  firm  business.    Bracken  v.  Kennedy,  ship  when  formed.     It  is  upon  this  prin- 

5  111.559.     To  enable  one  partner  to  re-  ciple  that,   as  was  seen  in  a  previous 

cover  against  his  fellow,  there  must  be  chapter,  subscribers  to  an  abortive  com- 

a  settlement   and  a  balance  found  to  be  pany  are  held  entitled  to  recover  back 

due.     A  balance  was  struck  in  favor  of  their  subscriptions,  if  they   have   not 

'  J,  a  partner,  on  the  books  of  the  firm,  assented  to  the  employment  of   those 

after  his  death ;  similar  balances  were  subscriptions  to    any  other    than    the 

struck  in  favor  of  other  partners.     This  purposes  of   the   company  when   duly 

was  evidence  only  how  J  stood  with  formed.    See  as  to  this  qoaiification. 
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from  receiving  partnership  debts ;  and  that  Oxley  consented  thereto  ; 
and  it  prayed  that  the  two  first^named  defendants  might  be  restrained, 
by  injunction,  for  canning  on  the  trade  or  entering  into  any  con- 

Garwood  v.  Ede,  1   Ex.  264.    Thus  it  eration  was.     In  the  class  of  cases  to 
has   been  held  that  a  subscriber  to  a  which  reference  has  just  been  made,  it 
scheme  for  a  tontine  which  is  never  in  is  to  be  observed  that,  ex  hypothesis  no 
fact  fairly  started,  is  entitled  to  recover  partnership  has    commenaKl    between 
the  whole  amount  of  his  subscription,  the  plaintiff  and  the  persons  whom  he 
although  expenses  have  been  incurred  sues  for  his  money.    The  question,  can 
in  attempting  to  start  it ;  Nockels  v.  a  subscriber  to  an  abortive  scheme  re- 
Crosby,  8  B.  (B  C.  81J ;  also  that  a  sub-  cover  his  money  back  ?  is,  therefore,  to- 
scriber  to  a  scheme  for  making  a  rail-  tally  difl>  rent  from  that   put   by  Hol- 
way  is   entitled  to  recover  his  money  royd,  J.,  in  Nockels  v.  Crosby,  8  B.  &  C. 
back    by    an    action    at     law    if    the  819,  when  he  asked  whether,  if  five 
scheme  proves  a  failure,  Walstab  v.  persons  enter  into  partnership  and  con- 
Spottiswoode,     15     M.     ft    W.     501 ;  tribute  1,00W.  each,  and  they  afterward 
and  that  he  is    so   entitled,  although  find  the  concern  a  losing  one»  and  put 
shares  may  have  been  allotted  to  him;  an  end  to  it,  any  one  of  them  can  main- 
Waistab  v.  Spottis woods,  15  M.  &  W.  tain  an  action  against  the  others  for  his 
501  ;  and  although  he  may  have  signed  share?      Whilst    this    latter    question 
an  agreement  authorizing  the  applica-  must  bo  answered  in   the  negative,  see 
tion  of  his  deposits  to  preliminary  ex-  per  Pollock,  C.  B.,  in  Garwood  v.  Ede,  1 
penses,  if  he  was  induced  to  enter  into  Ex.  267,  the  former   may  properly  be 
that  agreement  by  fraud,  Wontner  v.  answered  in  the  affirmative,  as,  in  fact, 
Shairp,  4  C  B.  404;  or  if  notwithstanding  it  has  been  in  the  cases  already  referred 
that  agreement,  the  return  of  his  deposit  to.     Where  a  person  has  been  induced 
has  been  expressly  guaranteed.   Mowatt  by  the  false  and  fraudulent  representa- 
v.    Lord    Londesborough,  8  E.   &  B.  tions  of  another  to  enter  into  partner- 
807,  and  4  id.  1;     So  it  has  been  held  ship  with  him,  an  action  will  clearly  lie 
that  the  subscriber  to  a  cost-book  min-  at  the  suit  of  the  first  person  against  the 
ing  company  is  entitled  to  recover  his  second  for  the  recovery  of  damages  in 
money  back  if  it  is  clear  that  it  can-  respect  of  such   fraud.     See  Dobell  v. 
not  be  formed  as  intended  when  he  sub-  Stevens,  8  B.  &  C.  628.     And  it  has  most 
scribed  to  it.    Johnson  v.  Goslett,  18  C.  righteously   been  decided  that,  if  false 
B.  728  ;  8  C.  B.  (N.  8.)  569.    In  the  case  representations  are  made  by  means  of 
in  which  this  was  decided  the  company  advertisements  issued  for  the  purpose 
had  actually  begun   to  work  the  mine,  of  inducing  persons  to  take  shares  in  a 
but    the    plaintiff   had  not  sanctioned  company,  any  person  who  is  ensnared 
that  proceediog,  and  it  was  no  part  of  by   those   advertisements    and     takes 
his  bargain  that  he  should  be  considered  shares  on  the  faith  of  them,  may  main- 
a  partner  in  a  concern,  the  capital  of  tain  an  action  against  the  persons  who 
which  was  less  than  that  fixed  when  he  caused  them  to  be  published,  knowing 
agreed  to  join  it.     The  persons  to  lie  them  to  be  false.     Gerhard  v.  Bates,  2 
sued  for  the  recovery  Imck  of  deposits  E.  &  B.  476;  and   see'  Denton  v.  The 
paid  are   those  who  received   sucli  de-  Great  Northern  Rail.  Co.,  5  E.  &  B.860; 
posits   by  themselves  or  their  agents.  Watson  v.  Charlemont,  12  Q.  B.  856,  E. 
Wells  V.  Ross,  7  Taunt.  408,  as  to  the  C.  L.  R.  64.     See  as  to  an  indictment 
receipt  of  one  partner  being  the  receipt  for  conspiracy,  R.  v.  Timothy,  1  Fos.  & 
of  both.     A   denial  by  them  that  they  Fin.  89,  and  for  obtaining  money  under 
-received  the  money  amounts  to  the  gen-  false  pretenses,  R.  v.  Watson,  4  Jur. 
eral  issue,  and  should  not,  therefore,  be  (N.  S.)  14.    In  order  to  maintain  an  ac- 
pleaded  specially,  and  the  same  obser-  tion  for  misrepresentation,   it    is    not 
vation    applies    to    a    defense  on    the  necessary  that  there  should  have  been 
ground  that  the  money  is,  or  was,  prop-  any  direct  communication  between  the 
erly  applicable  to  purposes  for  which  it  defendant  and  the  plaintiff.     See  Clark 
is,  or  has  been  wanted,  and  that,  conse-  v.  Dickson,  1   Ell.  Bl.  &  Ell.  148 ;  and 
quently,  it  is  not  returnable.   See  Owen  see  Bedford  v.  Bagshaw,  4  H.  &  N.  588. 
v.   Cliallis,  6   (\   B.    115;  Coupland   v.  Although  the  promoters  of  companies 
Challis,  *2  Ex.  682.     In   order  that  the  are  not  impliedly  liable  to  each    other 
plaintiff  may  prove  that  the  consider-  for  services  rendered,  or  money  ex  pen- 
ation  for  which  he  paid  his  money  has  ded  by  each  in  the  prosecution  of  their 
failed,  ha  must  show  what   that  consid-  common    design,   still,  if  they   render 

42 
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tracts,  etc.  (pursuing  the  words  of  the  covenant  in  the  partnership 
articles).,  except  in  the  joint  names  of  J.  M.  Colman,  H.  Willet,  J. 
Oxicy,  and  the  plaintiff.    The  defendants  by  their  answer  admitted 

themselves  jointly  liable  to  a  third  par-  his  bill,  and  that  a  detivery   bj  him  of 

ty,    and    by    virtae   of  that    liability  his  bill,  duly  signed,  to  any  one  of  those 

some  only  of  them  are  compelled  to  pay  liable,  is  a  safflcient   delivery  to  all, 

what    ought,   as    between  themselves  Mant  v.  Smith,  4  H.  &  N.  d2i  ;  and  that 

and  the  others,  to  be  paid  by  all,  an  any  one  of  them  is  entitled  to  tax  his 

action  for  contribution  lies  at  the  suit  bill.    Re  Stephen,  2  Ph.  062,  is  another 

of  those  who  have  been  so  compelled  case  of  the  same  kind,  the   person  re- 

to  pay  against  the  others ;  and  it  Is  no  tained  having  been  a  solicitor  instead  of 

objection  to  such  an  action  that  there  are  an  engineer, 
unsettled  accounts  which  require  to  he 

taken  before  what  is  due  from  each  to  When  an  action  will  lie-^As  regards 
the  other  can  be  properly  ascertained,  retil  property. — In  actions  of  ejectment 
The  leading  cases  on  this  head  are  and  of  trespass,  courts  of  law  pay  no 
Boulter  v.  Peplow,  and  Batard  v.  Hawes.  attention  to  any  thing  except  the  strict 
In  Boulter  v.  Peplow,  9  G.  B.  493,  three  legal  rights  of  the  plaintiff  and  of  the 
provisional  committeemen  hired  rooms  defendant  to  the  property  in  question  in 
for  the  purposes  of  a  projected  com-  the  action.  All  collateral  matters  are 
pany.  The  companv  was  ultimately  disregarded ;  and  in  an  action  of  eject- 
formed,  and  it  paid  the  rent  for  some  ment  a  plea  on  equitable  grounds  is  not 
little  time.  It  afterward  ceased  so  to  allowed.  Neave  v.  Avery,  16  C.  B.  828. 
do,  and  an  action  was  then  brought  by  Hence,  if  a  firm  is  in  the  occupation  of 
the  landlord  against  the  three  commit-  land,  the  legal  estate  in  which  is  in  one 
teemen  in  question,  two  of  whom  let  of  the  partners  only,  he  can  at  law 
judgment  go  by  default.  A  verdict  was  eject  his  copartners  ;  Francis  v.  Doe,  4 
obtained  against  the  third,  who  was  M.  h  W.  831 ;  and  if  the  firm  has  been 
compelled  to  pay  the  amount  of  dama-  dissolved,  no  notice  to  quit  need  be  giv- 
ges  and  costs.  In  order  to  recover  con-  en,  before  ejectment.  Doe  v.  Bluck,  8  C. 
tribution  he  brought  an  action  for  one-  &  P.  464,  or  trespass,  Benham  m.  Gray, 
third  of  what  he  had  paid  against  each  5  C.  B.  138,  is  brought  against  them. 
of  his  two  co-oommitteemen ;  and  it  The  equitable  doctrine  that  a  partner- 
was  held  that  such  action  lay,  although  ship,  although  dissolved,  subsists  for 
at  the  time  it  was  brought  the  plaintiff  the  purpose  of  winding:  up  its  afiairs, 
and  the  defendants  were  members  of  affords  no  defense  at  law  for  such  an 
the  company  for  the  use  of  which  the  action.  See  the  last  case.  If  the  legal 
rooms  had  been  hired.  In  Batard  v.  estate  is  in  all  the  partners,  and  one 
Hawes  and  Batard  ▼.  Douglass,  2  fi.  ft  partner  actually  excludes  another  from 
B.  287,  the  promoters  of  a  projected  the  land  legally  belonging  to  both, 
company  engaged  the  services  of  an  ejectment  will  lie ;  See  Peaceable  v. 
engineer,  and  became  liable  to  him  to  a  Read,  1  East,  568 ;  Doe  v.  Horn,  8  M.  & 
considerable  amount,  to  obtain  payment  W.  388,  and  5  id.  564;  and  if  one 
of  which  he  sued  one  of  them.  This  utterly  destroys  the  common  property, 
one  having  been  compelled  to  pay  the  an  action  for  damages  may  be  sustained, 
engineer's  demand,  brought  action  See  Cubitt  v.  Porter,  8  B.  &  C.  257 ; 
against  his  co-promoters  for  contribution;  Stedman  v.  Smith,  8  E.  &  B.  1 ;  but  for 
and  he  was  held  entitled  to  recover,  injuries  not  amounting  to  the  utter  ex- 
al though  it  was  objected  that  there  elusion  by  one 'partner  of  the  other,  an 
were  unsettled  cross  claims  between  action,  it  seems,  will  not  lie.  But  see 
him  and  the  other  promoters,  and  that  Martyn  v.  Knowllys,  8  T.  R.  146 ;  Sted- 
on  that  account,  no  contribution  could  man  v.  Smith,  8  E.  &  B.  1 . 
be  obtained  at  law.    This  objection  was 

overruled  on  the  ground  that  th6  pro-  A»  regards  personal  property. — If  one 
meters  were  not  partners.  See  Helme  of  several  joint  tenants,  or  tenants  in 
V.  Smith,  7  Bing.  709,  which  shows  that  common,  is  in  exclusive  piossession  of 
the  rule  alluded  to  does  not  apply  to  the  common  property,  he  has  a  right  so 
co-owners  of  ships.  Edgar  v.  Knapp,  to  continue  if  lie  can,  and  no  action 
7  Jur.  588,  C.  P.  It  may  be  observed  against  him  will  lie  at  the  suit  of.his  co- 
here that  where  the  promoters  of  a  com-  tenant.  See  2  Wms.  Saund.  47,  o; 
pany  retain  a  solicitor,  they  are  all  lia-  Foster  t.  Crabbe.  12  0.  B.  136;  HoUi- 
bio  to  be  sued  by  him  for  payment  of  day  ▼.  Camsell,  1  T.  H.  658 ;  Fennings  v. 
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the  principal  facts  stated  in  the  bill,  but  insisted  that  it  was  well 

known  to  all  persons  dealing  with  the  partnership,  that  the  plaintiff 
was  a  partner.     It  appeared  that  at  the  first  application  made  by  the 

Grenville,  1  Taunt.  341.  But  if  one  Rep.  501 ;  and  generally  an  action  maj 
tenant  in  common  or  joint  tenant  de-  be  brought  for  damages  sustained  by 
strojs,  Barnardiston  v.  Chapman,  cited  any  breach  of  an  express  stipulation  by 
in  4  E^tf  131,  and  Bull.  N.  P.  84,  85  ;  2  one  partner  with  his  copartners,  if  it  is 
Wms  Sauud.  47  o  ;  or  as  it  seems  sells,  so  framed  as  to  admit  of  action  by  some 
Mayliew  v.  Rerrick,  7  C.  B.  247  ;  Barton  or  one  only  of  the  partners  against  the 
V.  Williams,  5  B.  &  Aid.  895 ;  Williams  partner  complained  of,  and  the  dani- 
V.  Barton,  8  Bing.  189,  the  common  ages  will,  when  recovered,  not  belong 
property,  lie  may  l^  sued  at  law  by  his  as  much  to  himself  as  to  the  plaintiffs, 
cotenant.  In  the  case  of  a  sale,  how-  e,  g.,  an  action  for  not  rendering  ac- 
ever,  the  purchaser  cannot  be  made  to  counts  and  diylding  profits  ;  Owston  v. 
restore  the  property,  for  he  at  all  events  Ogle,  18  E2ast,  538;  an  action  for  a  pen- 
acquires  the  interest  of  the  vendor  and  alty  stipulated  to  l>e  paid  in  case  of  a 
becomes  therefore  tenant  in  common  breach  of  agreement ;  Radenhurst  v. 
with  the  other  owners,  and  can-  Bates,  8  Bing  463 ;  an  action  for  rent 
not  be  sued  by  them  at  law.  Fox  v.  covenanted  to  be  paid  ;  Bedford  v.  Bru t- 
Hanbn ry,  ()owp.  445,  and  other  cases  of  ton,  1  Bing.  N.  G.  899;  an  action  for 
that  class.  If,  on  a  dissolution  of  part-  not  indemnifying  the  plaintiff  against  a 
nership,  the  partnership  property  has  debt ;  Want  v.  Reece,  1  Bing.  18 ;  an 
been  divided  in  specie  amongst  the  action  for  not  putting  the  plaintiff  In 
partners,  each  may  recover  what  has  funds  to  enable  him  to  defray  expenses 
been  allotted  to  him,  for  as  to  that  he  as  agreed;  Brown  v.  Tapscott,  6  M.  & 
has  become  sole  owner;  see  Jackson  v.  W.  119. 

Stopherd,  2  Or.  &  M .  861 ;  and  Wiles  v.  If  a  person  agrees  to  become  a  part- 
Woodward,  5  Ex.  557  ;  and  if  the  disso-  ner  with  others  and  to  furnish  a  certain 
lution  and  division  of  the  property  are  amount  of  capital,  and  he  makes  de- 
made  by  deed,  each  partner  will  be  pre-  fault,  they  can  sue  him  at  law  for  dam- 
eluded  from  denying  that  any  division  ages,  although  he  as  well  as  they  were 
has  in  fact  been  made,  or  that  tlie  pre-  to  have  liad  au  interest  in  what  he 
viously  existing  tenancy  in  common  has  undertook  to  furnish, 
not  been  determined,  and  each,  there- 
fore, will  be  entitled  to  recover  what  is  Rule  in  Venning  v.  Leekie, — A  lead- 
in  the  deed  declared  to  be  his.  Id.  ing  authority  on  this  head  is  Ven- 
ning V.  Leckie,  18  East,  7.  There  the 
Test  of  rigJU  to  sue, — An  action  for  plaintiff  and  the  defendant  agreed  to 
damages  for  the  breach  of  an  express  embark  in  a  speculation  in  flax.  The 
agreement  entered  into  by  one  partner  plaintiff  had  bought  the  flax,  and  the 
with  another  will  lie,  if  the  damages  defendant  promised  to  furnish  him 
when  recovered  will  belong  to  the  with  half  its  price  in  time  for  payment, 
plaintiff  alone.  Thus  where  a  partner  The  plaintiff  having  paid  for  the  flax, 
retires,  and  he  covenants  with  his  co-  sued  the  defendant  for  one-half  of  the 
partners  not  to  carry  on  business  with-  price  paid,  nnd  he  recovered,  although 
in  certain  limits,  or  they  covenant  to  it  was  objected  that  the  defendant  was 
indemnify  him  against  the  debts  of  the  entitled  to,  and  had  not  received  an  ac- 
firm,  actions  for  damages  occasioned  by  count  of  the  subsequent  sales.  It  was 
breaches  of  these  coveoantli  will  clearly  answered  that  the  purchase  of  the  flax 
lie.  Leighton  v.  Wales,  8  M.  &  W.  was  to  launch  the  partnership,  and  that 
545 ;  Wmte  v.  Andsell,  Tyr.  &  Qr.  785  ;  no  questions  of  account  arose  until  after 
Barker  v^  Allan,  8  W.  R.  127,  is  an  in-  the  defendant  had  furnished  his  share 
stance  of  a  successf  al  action  by  a  share-  of  the  price.  So,  in  Qale  v.  Leckie,  2 
holder  against  directors  who  had  agpreed  Stark.  107,  where  an  agreement  was 
to  indemnify  him  again.st  calls.  So,  if  a  eutered  into  between  an  author  and  a 
partnership  is  entered  into  for  a  defi-  publisher  to  the  effect  that  the  former 
nlte  time,  and  one  partner  is  turned  out  should  write  a  book  and  the  latter  pub- 
by  his  copartners  before  that  time  has  lish  it,  and  that  the  profits  arising  from 
expired,  uecan  sue  them  fortius  breach  its  sale  should  be  divided,  it  was  held 
by  them  of  their  agreement,  and  recover  that  an  action  lay  by  the  publisher 
damagesfor  the  injury  he  has  sustained;  against  the  author  for  not  furnishing 
Bce  (ireenham  v.  Gray,  4  Ir.  Com.  Law  the  manuscript  of  the  book. 
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plaintiff  to  have  his  name  nsed  in  the  business  of  the  firm  was  in 
April,  1820,  three  months  only  before  the  filing  of  the  bill.  Lord 
Eldon  refused  the  motion  for  an  injunction,  but  without  costs.     "Al- 

RtUe  in  Hesketh  v.  Blanchard. — The  ▼.  Manning,  4  Md.  69 ;  Wright  v.  East- 
well-known  case  of  HAsketh  v.  Blanch-  man,  44  Me.  220.  In  Glover  ▼.  Tack,  24 
ard,  4  East,  144,  affords  another  illas-  Wend.  (N.  T.)  158,  it  was  held  that  one 
tration  of  the  principle  in  question,  partner  ma/  sue  another  whether  the 
There  Robertson,  who  was  captain  of  covenant  be  any  thing  to  launch  the 
a  ship  about  to  sail  to  Africa,  having  partnership  or  to  perform  any  of  the 
no  credit  or  ready  money,  requested  articles  after  it  is  launched.  In  Brown 
the  plaintiff  to  go  with  him  to  a  butch-  v.  Tapscott  several  persons  agreed  to 
er's  and  order  meat  to  be  taken  on  share  the  profits  arising  from  running 
the  voyage.  Robertson  promised  the  a  steamer  between  London  and  Ksms- 
plaintiff  that,  "  if  any  profit  should  gate.  One  of  them  was  to  charter  and 
arise  from  the  meat,  the  plaintiff  should  have  the  management  of  the  boat,  and 
have  one-half  for  his  trouble."  The  each  agreed  to  pay  10^.  per  cent  on  the 
plaintiff  and  Robertson  went  to  the  amount  of  his  subscription,  and  such 
butcher's  and  ordered  the  meat,  and  further  installments  in  proportion  to 
both  were  debited  by  the  butcher  with  their  respective  subscriptions,  as  might 
the  price,  and  the  batcher  swore  that  be  necessary,  if  the  earnings  of  the  boat 
he  would  not  have  trusted  Robertson  were  not  sufficient  to  defray  her  expen> 
alone.  The  meat  was  delivered  to  ses  —  which,  in  fact,  they  were  not. 
Robertson,  who  sailed, and  died  without  The  partner  to  whom  the  management 
having  come  to  any  account  with  the  of  the  boat  was  intrusted  paid  all  the 
plaintiff.  The  plaintiff  paid  the  butcher  expenses  incurred  by  running  her,  and 
the  whole  price,  and  sought  to  recover  sued  one  of  his  copartners  for  the  share 
the  VihoU  amount  bo  paid  from  the  de  which  he  ought  to  have  contributed 
fendants,  the  executors  of  Robertson,  toward  defraying  such  expenses.  Ihe 
The  plaintiff  had  a  verdict  for  the  whole  plaintiff  obtained  a  verdict  and  the  court 
amount,  subject  to  the  opinion  of  the  refused  to  disturb  it,  although  the  court 
court  whether  he  was  entitled  to  re-  was  of  opinion  that  the  plaintiff  and  the 
cover  the  whole,  or  half,  or  nothing,  defendant  were  partners,  for  U  consid- 
and,  if  nothing,  a  nonsuit  was  to  be  ered  that  an  action  would  clearly  lie  on 
entered.  A  rule  nisi  for  entering  a  the  promise  by  the  defendant  to  con- 
nonsuit  was  obtained,  and  discharged  tribute  to  a  common  fund  for  defraying 
generally,  so  that,  in  fact,  the  plaintiff  the  expenses  of  the  boat  One  partner 
recovered  the  whole  amount  paid  for  may  sue  another  at  law  in  respect  of  a 
the  meat.                          *  demand  which  has  either  nothing  to  do 

with  the  partnership  business  or,  if  en- 

Instannes  in  which  an  action  will  lie. —  tangled  in  it,  is  only  so  entangled  by 
It  follows  from  the  principle  on  which  reason  of  the  wrongful  conduct  of  the 
Venning  V.  Leckie  and  Hesketh  v.  Blan-  defendant.  In  Smith  v.  Barrows,  2  T. 
chard  were  decided  that  if  A  and  B  R.  476,  it  was  held  that  one  partner  who 
agree  to  become  partners,  and  each  had  received  money  to  the  use  of  nn- 
agrees  to  furnish  a  certain  amount  of  other  might  be  sued  for  it,  although  he 
capital,  and  A  lends  B  the  amount  B  is  had  paid  it  to  the  credit  of  the  firm,  for 
to  contribute,  this  loan  constitutes  a  his  business  was  to  hand  it  over  to  his 
debt  for  which  an  action  by  A  against  B  copartner.  In  Cross  v.  Cheshire,  7  Ex. 
will  lie,  although  they  may  actually  48,  it  was  held  that  a  partner  who,  in 
have  become  partners.  Elgie  v.  Web-  fraud  of  his  copartners,  had  given  a 
ster,  5  M.  &  W.  518  ;  Ex  parte  Notlev,  note  in  the  name  of  the  firm  for  a  pri- 
1  Mon.  &  Ayr.  46  ;  and  8  D.  &  Gh.  86f  ;  vate  debt  of  his  own,  whereby*  his  co- 
see  Jestons  V.  Brooke,  Cowp.  793  And  partners  had  been  compelled  to  pay 
that  if  partners  agree  to  contribute  such  note,  was  liable  to  them  at  law  for 
capital  from  time  to  time  to  meet  ex-  the  whole  of  what  they  had  been  com- 
penses,  as  occasion  may  require,  and  pelled  to  pay.  Cross  v.  Cheshire,  7  Ex. 
one  of  them  is  compelled  to  pay  the  48 ;  Osborne  v.  Harper,  5  Etiat,  225. 
whole  of  the  expenses  for  which  all  are  One  partner  may  sue  another  at  law  in 
liable,  he  can  sue  his  copartners  for  respect  of  a  mat^r  which,  though  re- 
what  they  ought  to  have  contributed,  lating  to  the  partnership  business,  is 
according  to  their  ajrreement.  Brown  separate  and  distinct  from  all  other 
v.  Tapscott,  6  M.  &  W.  119.  Wadiiworth  matters  in  question  between   the  part- 
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though  this  court,"  said  his  Lordship,  *'  will  interfere  where  there  is 
a  breach  of  covenant  in  articles  of  partnership,  so  important  in  its 
consequences  as  to  authorize  the  party  complaining  to  call  for  a  disso- 

DerB,  and  can  and  ought  to  be  deter-  was  raised,  but  not  decided,  in  Carr  v. 
mined  without  gpiug  into  the  partner-  Smith,  5  Q.  B.  128,  where  the  action 
ship  accounts.  Tlius  where  a  partner-  failed,  l}ecau8e  the  account  sued  ou  had 
ship  has  been  dissolved  and  it  has  been  been  made  out  by  a  non-partner,  and 
agreed  that  one  partner  shall  take  all  had  not  been  assented  to  by  the  part- 
the  partnership  property  at  a  valuation,  ners,  and  was  not  stamped  as  an  awards 
and  it  has  been  valued,  and  he  has  If  one  partner  gives  to  a  copartner  a  bill 
taken  it  at  that  valuation. and  the  values  or  note  which  is  not  in  such  a  form  as 
of  the  shares  of  the  other  partners  have  to  bind  the  iirm,  but  is  binding  on  the 
been  ascertained,  they  may  separately  partner  who  gives  it,  he  may  be  sued  by 
sue  him  at  law  for  the  amount  payable  his  copartner  thereon,  whatever  the 
to  them  respectively.  See  Jackson  v.  state  of  the  accounts  between  the  two 
Stopherd,  2  Cr.  &  M.  861.  8o  if  part-  may  be,  and  although  the  bill  or  note 
ners  go  through  the  accounts  of  the  in  question  had  reference  to  some  part- 
partnership,  and  a  final  balance  is  nership  transaction ;  for  by  giving  the 
struck,  and  the  shares  of  each  are  ascer-  bill  or  note,  the  demand  in  respect  of 
tained,  and  the  person  by  whom  those  which  it  is  given  is  isolated  from  the 
shares  are  to  be  paid  is  also  ascertained,  general  partnership  account.  See  Neale 
an  action  will  lie  against  him  in  respect  v.  Turton,  4  Bing.  151,  £.  C.  L.  K.  13  ; 
of  each  share  to  be  paid  by  him.  Mora-  Preston  v.  Strutton,  1  Anst.  50 ;  Fox.  v. 
via  V.  Lew.  2  T.  R.  483,  note  ;  Foster  v.  Frith,  10  M.  &  W.  181 ;  and  Hey  wood  v. 
Allan8on,'2  T.  R.  479;  W ray  v.  Mile-  Watson,  4  Bing.  496.  E.  C.  L.  R.  13. 
stone,  5  M.  &  W.  21 ;  Brierly  v.  Cripps,  Compare  Tibaldi  v.  Ellermun,  6  Dowl. 
7  C.  &  P.  709;  Preston  v.  Strutton,  1  &  L.  71.  An  I.  O.  U.  is  evidence  of  an 
Anst. 50  ;  Henley  v.  Sloper,  8  B.  &  C.  16;  account  stated,  and  may  be  put  in  force 
Rackstraw  v.  Imber,  Holt,  368 ;  Wells  by  one  partner  against  another  accord- 
V.  Wells,  1  Ventr.  40.  The  balance,  ingly.  Gravesv.  Cook,  2  Jur.  (N.S.)  476. 
however,  must  be  a  final  balance  to  be  Ex.  Upon  precisely  the  same  princi- 
carried  over  to  a  fresh  account  in  con-  pie,  if  a  partner  leases  property  to  trus- 
tinuation  of  that  just  closed.  There-  tees  for  the  firm,  and  those  trustees 
fore,  where  one  partner  sued  another  covenant  to  pay  the  rent,  he  may  sue 
for  a  debt  unconnected  with  the  part-  them  on  that  covenant,  although  he 
nership,  the  defendant  was  not  allowed  may,  as  one  of  the  firm,  be  bound  to 
to  set  off  a  balance  found  due  to  him  on  indemnify  the  trustees  against  all  losses 
the  partnership  account ;  for  it  did  not  sustained  by  them  in  that  character, 
appear  that  the  account  which  had  been  and  the  trustees  may  themselves  be 
stated  was  a  final  account,  or  that  the  members  of  the  firm  ;  for  the  covenant 
plaintiff  had  ever  promised  to  pay  the  to  pay  the  rent  constitutes  a  demand 
balance  which,  on  taking  the  account,  distinct  from  all  others.  Bedford  v. 
was  found  due  to  thedefendant.  Killam  Brutton,  1  Bing.  N.  C.  399.  If  one  part- 
V.  Preston,  4  W.  &  S.  (Penn.),  14 ;  Hoi-  ner  receives  money  for  the  use  of  the 
yoke  v.  Mayo,  50  Me.  885  ;  Fanning  v.  firm  in  respect  of  some  transaction  sep- 
Chadwick,  8  Pick.  (Mass.),  420  ;  Pope  arate  and  distinct  from  its  other  busi- 
V.  Randolph,  13  Ala.  214;  Wilby  v.  ness,  and  the  money  thus  received  ought 
Phinney,  15  Mass.  116;  Beach  v.  to  be  divided  without  reference  to  other 
Hotchkiss.  2  Conn.  475.  'Fremont  v.  matter,  his  copartners  may.  it  is  con- 
V.  Coupland,  2  Bing.  170;  see.  too,  Lyon  ceived,  sue  him  at  law  for  their  shares 
V.  Haynes,  5  Man.  Gr.  504,  where  the  of  the  money  in  question.  See  Graham 
sum  ascertained  to  be  payable  was  sub-  v.  Robertson,  2  T.  R.  282.  In  Ex  parte 
ject  to  contingent  claims.  In  this  last  Dodgson,  Mon.  &  Mac.  Ar.  445,  it  was 
case  it  will  be  observed  that  the  partner-  held  that  one  of  two  sub-partners  might 
ship  continued  after  the  balance  sued  prove  against  the  other's  estate  for  half 
for  was  struck,  but  it  is  apprehended  of  the  profits  received  by  him  in  respect 
that  if  a  balance  is  struck,  and  is  to  be  of  his  share  in  the  principal  firm, 
paid  by  one  partner  to  the  other,  it  Wadley  v.  Jones,  55  Ga.  829.  Com- 
miglit  be  sued  for,  notwithstanding  the  pare  Bovill  v.  Hammond,  6  B.  <&  C.  149. 
continuance  of  the  partnership;  for  &e  So  if  one  partner  pays  money  of  his 
hppctheH,  it  is  isolated  and  separated  own  to  his  copartner,  in  order  that  it 
from  the  general  account.    This  point  may  be  applied  by  him  for  acme  spe- 
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lation  of  tlic  partnerdhip^  it  is  a  matter  of  great  consideration  whether 
it  will  entertain  the  jurisdiction  of  pronouncing  a  decree  for  a  perpetual 
injunction  as  to  a  particular  covenant,  the  partnership  not  being  dis- 

cific  partnership  purpose,  and  it  is  re-  viduallj  sustained  from  sucU  breach, 
ceived  for  that  purpose  and  no  other,  WiUs  v.  Simmonds,  51  How.  Pr.  (N.  Y.) 
and  is  misapplied,  an  action  lies  for  the  48,  following  the  rule  in  Venning  v. 
recovery  of  such  money ;  for  ex  hypotlieH,  Leckee,  13  East,  7 .  Currier  v.  Wester, 
it  never  was  the  money  of  the  firm, and  45  N.  H.  233  ;  CoUamer  v.  Foster,  26 
4he  duty  of  the  partner  who  received  Vt.  757 ;  Qrigsby  v.  Nance,  3  Ala.  350; 
that  money  was  either  to  apply  it  as  Scott  v.  Campbell,  80  id.  729.  This 
agreed,  or  to  return  it  intact.  See  This  was  lately  decided  by  the  Court  of 
Wright  V.  Hunter,  1  East,  20.  But  in  Exchequer  in  Sedgwick  v.  Daniell,  2  H. 
Rus  V.  Hellman,  24  Ohio  St.  180,  it  was  &  N.  319.  There  three  shareholders  of 
held  that,  where  the  firm  intrusted  a  joint-stock  mining  company  gave  a 
money  to  one  member  to  he  applied  to  joint  and  several  promissory  note  as  a 
a  specific  purpose,  and  instead,  he  security  for  a  loan  to  the  company.  One 
formed  a  new  partnership  with  another  of  the  makers  of  the  note  was  compelled 
person,  and  used  the  funds  for  that  pur-  to  pay  the  whole  of  its  amount,  and  he 
pose,  and  they  were  lost,  that  he  thereby  then  brought  an  action  against  one  of 
became  liable  to  account  to  the  mem-  the  other  makers  to  recover  one-third 
hers  of  the  old  firm,  for  the  money  of  the  sum  so  paid,  and  it  was  held  that 
so  misapplied  by  him.  So  if,  in  re-  he  was  entitled  to  recover.  The  court 
spect  of  some  particular  transaction,  laid  stress  upon  the  circumstances  that 
one  partner  has  expressly  agreed  to  some  only  of  the  partners  made  the  note 
indemnify  another,  and  has  not  done  as  showing  that  the  transaction  was 
BO,  an  action  may  be  brought  by  the  lat-  separate  and  apart  from  the  ordinary 
ter  against  the  former.  Inasmuch  as  the  partnership  business.  These  cases  nat- 
right  to  be  indemnified  has,  by  agree-  urally  suggest  the  important  question 
ment,  been  made  independent  of  all  whether  one  partner  wiio  has  been  oom- 
other  questions  between  the  partners,  pelled  to  pay  the  whole  of  a  partnership 
Coffee  V.  Brian,  3  Bing.  54;  see,  too,  debt  is  not  always  entitled  to  consider 
Wilson  V.  Cutting,  10  Bing.  436 ;  Brown  his  right  to  be  indemnified  by  his  copart- 
V.  Tapscott,  6  M.  &  W.  119.  Therefore,  ners,  in  respect  of  that  payment,  as  in- 
wliere  one  partner  in  his  own  name  ac-  dependent  of  all  other  questions,  and  to 
cepted  a  bill  for  a  partnership  debt,  on  sue  them  at  law  for  contribution  accord- 
the  faith  of  a  promise  by  one  of  the  ingly .  There'  is  no  doubt,  as  a  general 
other  partners  that  he  would  provide  proposition,  that  where  one  of  several 
funds  to  pay  the  bill,  and  the  acceptor  joint  debtors  has  been  compelled  to 
was  nevertheless  compelled  to  pay  it,  pay  the  whole  debt,  he  can  sue  the  oth- 
he  was  held  entitled  to  recover  the  ers  at  law  for  the  proportions  which 
whole  amount  from  the  other  partner,  they  ought  to  have  paid.  See  Bumell 
Coffee  v.  Brian,  3  Bing.  54.  If  some  of  v.  Minot,  4  Moo.  840;  Boulter  v.  Pep- 
fi  number  of  partners  give  their  prom-  low,  9  C.  B.  493  ;  Batard  v.  Hawes,  2  E. 
issory  note  for  better  securing  payment  &  B.  287.  But  not  for  the  debt  itself, 
of  a  debt  owing  by  them  and  their  co-  That  is,  payment  by  him  quiets  the 
partners,  and  one  of  the  makers  of  the  debt  paid.  His  remedy  is  for  con- 
note is  compelled  to  pay  the  whole  tribution  for  money  paid.  Tucker 
amount  of  it,  he  is  entitled  to  sue  each  v.  Peaslee,  36  N.  H.  167  ;  Le  Page 
of  the  other  makers  of  the  note  for  his  v.  McCrea,  1'  Wend.  (N.  Y.)  164,  Helme 
proportion  of  the  sum  so  paid.  For,  in  v.  Smith,  7  Bing.  709 ;  and  there 
the  case  supposed,  the  right  to  contri-  does  not  seem  to  be  any  sufficient 
bution  arises  in  respect  of  a  jnatter  not  reason  why  this  rule  should  not  ap- 
involved  in  the  general  account,  and  ply  as  much  to  partners  as  to  non- 
does  not  depend  upon  the  circumstances  partners,  for  there  is  no  more  difficulty 
that  the  makers  of  the  note  are  partners,  in  regarding  the  cause  of  action  as  dis- 
So  it  is  held  that,  where  one  partner  tinct  from  the  general  partnership  ac- 
promises  to  pay  a  certain  proportion  of  counts  than  there  was  in  some  of  the 
the  price  of  goods  to  be  purchased  by  cases  above  referred  to.  In  Sadler  v. 
the  firm,  the  other  partner,  upon  his  Nixon,  5  B.  &  Ad.  936 ;  see,  too,  Batard 
failure  to  perform,  has  a  right  of  action  v.  Hawes,  2  E.  &  B.  287 ;  Helme  v.  Smith, 
against  him  upon  his  spedal  promise,  7  Bing.  713 ;  and  Pearson  v.  Skelton,  1 
for  any  damage  that  he  may  have  indi-  M.  &  W.  504;  and  compare  Wooley  v. 
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solved  by  the  court.  There  is  one  ease  which  is  constantly  occurring, 
that  of  a  partner  raising  money  for  his  private  use  on  the  credit  of  the 
partnership  firm ;  and  the  court  interferes  then,  because  there  is  a 

Batte,  2  C.  &  P.  417 ;  Osborne  v.  Harper,  question  of  acooant,  or  that  the  defend- 

I  Smith,  411 ;  however,  it  was  decided,  ant  is  asked  to  make  some  payment  to 
that  if  one  of  several  partners  has  himself  as  well  as  to  the  plaintiff.  It 
been  compelled  to  pay  a  debt  of  the  firm,  is  also  worthy  of  remark  that,  before  it 
he  cannot  obtain  contribution  from  his  CO-  was  settled  as  it  now  is,  that  promoters 
partners  by  action  at  law.  The  facts  there  of  companies  are  not  partners,  an  ftc- 
were  as  follows :  three  partners  were  in-  tion  by  one  ai^ainst  the  other  under  the 
debted  to  a  builder  for  repairs  done  to  circumstances  supposed,  was  held  to  lie 
their  place  of  business.  He  brought  an  on  the  ground  that  the  right  to  contri- 
action  againeit  all  the  partners,  but  took  bution  was  independent  of  other  mat- 
the  plaintiff  only  in  execution.  The  ttrs,  and  entirely  collateral  to  the  part- 
plaintiff,  to  regain  his  liberty,  paid  the  nership.  See  Boulter  v.  Peplow,  9  C.  B. 
whole  debt  and  sued  the  defendant,  who  493,  and  Sedgwick  v.  Daniell,  2  H.  «&  N. 
wasoneof  his  copartners,  for  one-third  of  819.  This  point  was  not  called  to  the 
the  amount  so  paid.  The  case  was  tried  attention  of  the  court  in  Sadler  v.  Nixon, 
before  Lord  Denman,  who  nonsuited  A  suit  by  one  partner  against  his  co- 
the  plaintiff,  and  the  court  refused  to  partner  for  a  fraudulent  removal  or  ap- 
set  aside  the  nonsuit,  inasmuch  as  with  propriation  of  the  firm  property  will  not 
reference  to  the  question  of  contribu-  lie.  The  only  remedy  is  in  equity  for  an 
tion  between  partners  no  distinction  injunction  and  receiver.  Gary  v.  Wil- 
conld  be  drawn  between  voluntary  and  liam5i,  1  Duer(N.Y.)  667.  In  a  recent  case 
compulsory  payments.  Crattes  v.  f^gerio,  in  Massachusetts,  Remington  v.  Allen, 
18  La.  An.  288;  Portland  Bank  v.  Hyde,  109  Mass.  47,  the  plaintiff  and  defend- 

II  Me.  196;  Wright  v.  Eastman,  44  id.  ant  being  partners,  agreed  that  the 
283 ;  Lawrence  v.  Clark,  9  Dana  (Ky.)  plaintiff  sliouM  assign  an  undivided 
2<59;  Calvert  v.  Munlow,  6  Ala.  88iB ;  third  of  a  patent,  of  which  he  and 
Wood  v.  St€}amboat  Co.,  9  Martin  (La.)  another  partner  were  the  owners,  and 
48  ;  Mead  v.  Curry,  10  id.  146.  A  sim-  that  the  defendant  should  pay  the  plain- 
ilar  doctrine  was  held  in  White  v.  Har-  tiff  a  certain  sum  of  money,  furnish  the 
low,  5  Gray  (Mass.)  463,  the  court  hold-  means  necessary  to  develop  tlie  inven- 
iug  that  unless  a  balance  had  been  tion  and  carry  on  the  business  there- 
struck  or  the  partnership  business  set-  under  as  long  as  they  should  agree,  the 
tied,  the  only  remedy  is  in  equity.  See,  defi^ndant  to  have  one-third  of  the 
also,  Morin  v.  Martin,  25  Mo.  860;  profits,  the  plaintiff  brought  to  the 
Tucker  v.  Peaslee,  86  N.  H.  167.  ^^  shop  machinery  and  materials  that  be- 
the  payment  of  a  note  or  judgment  by  fore  belonged  to  him.  and  were  needed 
one  partner,  it  is  a  payment  as  to  all,  and  used  for  developing  the  patent, 
and  It  cannot  be  kept  on  foot  and  en-  After  a  few  month.')  the  defendant  put 
forced  against  the  firm  by  the  partner  an  end  to  the  business  and  took  posses- 
paying  it,  or  by  his  assignee.  See  Page  sion  of  all  the  property,  including  such 
V.  McCrea,  1  Wend.  (N.  Y.)  164  ;  Tuck-  machinery  and  materials.  It  was  ad- 
er  V.  Peaslee,  anU.  It  is  difiicult  to  mitted  that  they  were  partnership 
reconcile  this  case  with  thoise  in  which  property,  and  the  court  held  that  the 
it  has  been  held  that  if  one  of  several  plaintiff  could  not  maintain  an  action 
projectors  of  a  company  is  compelled  to  for  the  value  of  the  property.  An 
pay  a  debt  owing  by  them  all  he  can  executor  of  a  deceased  partner,  who  has 
obtain  contribution  from  them  by  an  not  been  let  into  possession,  cannot  be 
action  at  law,  although  there  may  be  joined  with  the  surviving  partner  in  an 
unsettled  accounts  between  him  and  action  of  trespass,  or  for  any  injury  to 
them.  Batard  v.  Howes,  2  E.  &  B.  287 ;  the  property,  Pfeifer  v.  Steiner,  27  Mich. 
Boulter  v.  Peplow,  9  C.  B.  498.  It  is  5:^ ;  neither  can  replevin  be  main- 
true  that  the  promoters  of  a  company  tained .  The  possession  of  one  partner 
are  not  partners,  but  it  is  submitted  is  in  law  the  possession  of  all,  and 
that  this  is  not  material,  for  the  objec-  neither  is  entitled  to  its  exclusive  pos- 
tion  to  an  action  by  one  partner  against  session.  Azel  v.  Betz,  2  E.  D.  S.  (N.Y.) 
another  is  not  that  the  parties  are  part-  188. 

ners.  See  Worrall  v.  Qrayson,  1  M.  &  In  New  York — ^as  before  stated — as- 
W.  166  ;  but  that  one  is  suing  the  other  sumpsit  does  not  lie  to  recover  a  balance 
in  respect  of  some  matter  involving  a    struck  unless  there  is  an  express  prom- 
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ground  for  dissolving  the  partnership;  bnt  then  the  danger  mnst  be 

siich^  tliere  must  be  that  abuse  of  good  faith  between  the  members  of 
tlio  partnership,  that  the  court  will  try  the  question,  whether  the 

ise  to  pajr,  and  it  is  held  that  receiving  tion  of  each  profits  as  damages.  Moritz  y. 
and  retaining  an  account  for  a  long  Pebbles,  4  E.  D.  S.  (N.  Y.)  135.  So  for 
time  without  objection  does  not  import  culpable  neglect  in  the  management  of 
a  sufficient  promise,  Casey  v.  Brush,  2  partnership  business,  an  action  at  law 
Cai.  (N.  Y.)  293  ;  and  this  is  held  to  be  may  be  brought  by  his  copartners,  Jes- 
the  rule  where  the  partnership  relates  sup  v.  Cook,  6  N.  J.  L.  484  ;  or  for  in- 
only  to  a  single  transaction.  Halstead  v.  jury  done  to  the  individual  property  of 
Bchmalzel,  17  Johns.  »(N.  Y.)80.  one  partner,  by  his  copartner,  although 

As  to  all  matters  outside  of  the  part-  used  in  the  business.  Haller  v.  Wiliiam- 

nership  business,  one  partner  may  iiave  owicz,  28  Ark.  5($I5. 

his  remedy  against*  a  copartner  precisely  Thus,  a  note  given  for  advances  to 
the  same  as  other  persona  may  and  launch  a  parinership  or  for  money  bor- 
against  a  private  claim.  A  copartnership  rowed  or  property  bought  may  be  sued 
claim  can  neither  be  set  off  or  recouped,  by  one  partner  because  It  Is  a  private  or 
Wiggiu  ▼•  Goodwin,  63  Me.  889 ;  Ma-  distinct  transaction  in  no  wise  depend- 
loney  v.  Davis,  48  Penn.  St.  512  ;  Mul-  ent  upon  the  partnership.  Currier  v, 
laney  v.  Keenan,  10  Iowa,  224 ;  Currier  Rowe,  ante  ;  Wiggin  v.  Goodwin,  68 
V.  Hale,  5  Allen  (Mass.),  561 ;  Wright  v.  Me.  389;  Purvlne  v.  COiampion,  67  111. 
Mitchell.  6  Gratt.  (Va.)  354.  And  the  450;  Sturges  v.  Swift,  82  Miss.  289; 
same  rule  prevails  as  to  matters  accrn-  Bumpass  v.  Webb.  1  Stew.  (Ala.)  19. 
ing  antecedent  to  the  partnership.  Cur-  In  LK)uisiana  it  is  held  that,  where  one 
rier  v.  Webster,  45  N.  H.  226 ;  Cheny  partner  is  to  have  a  salary,  distinct  and 
V.  Clark,  3  Vt.  481 ;  or  at  its  inception  apart  from  his  interest  in  the  profits, 
even  though  referring  to  partnership  he  may  maintain  an  action  therefor  as  it 
matters.  Thus,  in  Hale*v.  Watson,  112  does  not  involve  a  settlement  of  part- 
Mass.  444,  the  plaintiff  brought  an  nersliip  transactions.  Alexander  v. 
action  against  the  defendant  for  fraud  Alexander.  12  La.  An.  588 ;  Robinson  v. 
used  in  inducing  him  to  sign  the  articles  Green,  5  Hare  (Del.),  115;  Paine  v. 
of  partnership,  and  the  court  held  that  Thacber,  25  Wend.  (N.  Y.)  450;  but 
the  action  would  lie.  See,  also,  as  to  rule  see  contra.  Hills  v.  Bailey,  27  Vt.  548 ; 
first  above  stated.  Currier  v.  Rome,  4%  Weaver  v.  Upton,  7  I  red.  (N.  C.)  458 ; 
N.  H.  72  ;  Scott  v.  Campbell,  8  '  Ala.  so  it  is  held  that,  where  a  partner  pur- 
728 ;  Collamer  v.  Foster,  26  Vt.  754 ;  chases  property  with  partnership  funds 
Bailey  v.  Stark,  6  Ark.  191;  Paul  v.  — as  a  plantation  —  in  his  own  name, 
Delaney,  11  Mo.  570.  So  when  a  car-  his  copartner  may  sue  for  the  amount 
penter  employed  to  do  work  on  a  build-  before  liquidation.  Battaile  v.  Battaile, 
ing  belonging  to  a  firm,  who,  before  the  6  La.  An.  688  ;  Crosby  v.  McDermott, 
work  was  completed,  became  a  copart-  7  Cal.  146 ;  so  for  his  interest  in  a  note 
ner,  and  completes  the  work,  it  was  when  there  is  no  other  transaction  to  be 
hf)ld  that  he  could  maintain  an  action  settled  except  the  division  of  the  note, 
against  his  copartners  for  the  work,  it  Moran  v.  LeBlanc,  6  La.  An.  118;  so 
not  being  a  partnership  transaction,  upon  a  note  made  to  his  copartner  for 
Boyd  V.  Brown,  2  La.  An.  218.  the  use  of  tbe  firm  which  his  copartner 

When  one  partner  advances    money  discounts.    Anderson  v.  Robertson,  82 

to  another  to    relieve  him   from    lia-  Miss.  241 ;  so  for  a  sum  withdrawn  by 

bility    upon    an    execution   issued  for  one  partner  in  excess  of  his  share,  his 

debts    due    the     firm,   and   takes    hie  copartners  may  jointly  sue  him  for  and 

note     therefor,     an     action     may     be  recover  at  law.     Wiggin  v.  Cummings, 

brought  by  him  thereon  without  refer-  8  Allen  (Mass.),  853.     When  the  part- 

ence  to  the  partnership.  Chamberlain  v.  nership  business  is  finally  settled  and 

Walker,  10  Allen  (Mass.),  429.     Quere —  the  balance  struck  an  action  at  law  lies 

would  he  not  have  been  entitled  to  re-  to  recover  it ;  Young  v.  Brick,  2  Penn. 

cover  for  money  paid,  though  no  note  St.   668 ;    Ozeas    v.    Johnson,   1    Binn. 

had  been  given,  if  done  at  his  request?  (Penn.)  191 ;  Lamalere  v.  Case,  1  Wash. 

When  one  partner  has  made  profits  (U.  S.  C.  C.)  435;  and  in  Massachusetts 

by  engaging  in  any  other  business,  con-  it  has  been   held  that  an  action  of  as- 

trary  to  his  contract  of  partnership,  the  sumpsit  may  be  maintained   to  recover 

other  may  bring  his  action  for  breach  such   final  balance  although  there  has 

of  the  contract  and  recover  his  proper-  been  no  settlement  of  aocoants  by  the 
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partnorehip  should  not  be  dissolved  in  consequence.     But  it  is  quite 
a  different  thing,  and  it  would  bo  quite  anew  head  of  equity  for  the 

court  to  interfere  where  one  party  violates  a  particular  covenant,  and 

partners  nor  an  express  promise  to  pay,  ton,  18  Penn.  8t.  20  ;  Killara  v.  Preston,  4 
and  that  this  extends  to  all  cases  in  W.  &  8.  (Penn.)  14 ;  QiU  v.  Kahn,  7 
which  the  judement  will  operate  an  en-  S.  &  R.  (Penn.)  833 ;  so  in  Vermont,  Ten- 
tire  termination  of  the  partnership  nant,  Spear  v.  Newell,  13  Vt.  288;  in 
transactions.  BrighamV.  Edith,  9  Mass.  Maryland,  Kennedj  v.  McFaddon,  8  H. 
588;  Williams  v.  Henshaw,  11  Pick.  &  J.  194;  North  Carolina,  Graham  v. 
(Mass.)  79.  But,  generally,  it  may  be  Holt,  8  Ired.(N.C.)800;  Alabama,  Sally 
said  that  neither  assumpsit  nor  any  other  y.  Copps.  6  Ala.  888 ;  Pope  v.  Randolph, 
action  at  law  will  lie  to  recover  a  final  13  id.  214;  New  Hampshire,  Burly  v. 
balance  unless  there  is  an  express  prom-  Harris,  8  N.  H.  286  ;  Maine,  Holyoke  v. 
ise  to  pay  it.  In  New  York,  Murray  v.  Mayo,  50  Me.  888 ;  in  Connecticut,  Beach 
Bogart,  14  Johns.  (N.  Y.)  818 ;  Muaier  v.  Hotchkiss,  2  Conn.  425.  Bat  in  all 
V.  Trumpbour,  5  Wend.  {S.  Y.)  274;  cases  the  balance  must  be  agreed  upon 
Qould  V.  Gould,  6  id.  263 ;  in  Con-  by  the  parties,  and  then  the  law  raises 
necticut,  Beach  v.  Hotchkiss,  2  Conn,  an  implied  promise  to  pay.  Beach  ▼. 
426;  Gulick  v.  Gulick.  2  Me.  578  ;  in  Hotchkiss,  2  Conn.  425;  Bundy  v.  Har- 
New  Hampshire,  Gibson  v.  Moore,  6  ris,  8  N.  H.  236;  Young  v.  Brick,  8 
N.  H.  547;  in  Ohio,  Austin  v.  Williams,  Penn.  St.  663;  Ross  v.  Comen,  45  Cal. 
1  Ohio,  283 ;  in  South  Carolina,  Course  133.  But  where  one  of  two  partners, 
v.  Prince,  1  S.  C.  Const.  Rep.  416;  or  after  dissolution,  advances  money  to  the 
at  least  a  settlement  and  final  balance  other  and  takes  his  promissory  note 
struck.  Atwater  v.  Fowler,  1  Hall  therefor,  it  is  no  defense  to  such  note, 
(N.  Y.),  180 ;  2  id.  415.  See  Lama-  that  the  money  advanced  was  to  be  ap- 
lere  v.  Case,  1  Wash.  (U.  S.  C.  C.)  plied,  and  was  applied  by  the  maker, 
435;  Jessup  v.  Cook,  6  N.  J.  434 ;  White  to  pay  the  debts  of  the  late  partnership, 
V.  Waide,  1  Miss.  263.  In  Louisiana  no  the  assets  of  the  firm  being  in  the  hands 
action  will  lie  by  a  partner  against  his  and  under  the  control  of  the  partner  re- 
copartner  until  a  final  settlement,  and  ceiving  the  monev.  Paying  demands 
then  only  for  the  balance  that  appears  against  the  firm  does  not  give  to  the 
to  be  due.  Dromgoole  v.  Gardner,  10  partner  paying  any  right  of  action  at 
Mart.  (La.)  135  ;  Ward  v.  Brant,  11  law  against  his  copartner  on  an  implied 
id.  333;  Faurie  v.  Miller,  10  id.  178;  promide,  but  such  rights  must  be  ad- 
Wood  V.  Steamboat  Adams,  18  id.  83  ;  justed  by  an  account  in  equity.  Such 
Bauduc's  Syndics  v.  Laurent,  2  La.  409  ;  payment  can,  therefore,  constitute  no  de- 
Oompton  V.  Matthews,  3  id.  136  ;  Lessips  fense  or  set-off  against  the  note.  Grid- 
v.  Architect  Co.,  14  id.  415.  But  where  ley  v.  Dole,  4  N.  i .  486.  See  Johnson 
a  partnership  as  to  a  single  transaction  v.  Kelly,  4  T.  &  C.  (N.  Y.)  417,  where 
exists  between  two  commercial  firms,  the  complaint  stated  that  the  plaintiff 
in  an  action  by  one  firm  for  settlement  and  defendant  entered  into  partnership 
as  to  that  traiisactioD,  it  is  not  nece.<(-  for  a  year,  and  bv  the  terms  of  the 
sary  to  make  all  tho  members  of  the  agreement  the  plaintiff  was  to  furnish 
other  firm  defendants.  Zacharie  v.  the  capital  and  the  parties  were  to  share 
Blandln,  6  La.  202.  An  action  at  law  the  profits  and  losses  equally,  and  that 
lies  by  one  partner  against  another  on  a  a  loss  occurred  after  the  expiration  of 
writing  ascertaining  the  amount  due  the  partnership,  for  one-half  of  which 
from  one  to  the  other,  on  a  settlement,  a  money  judgment  was  demanded ;  and 
though  there  be  no  express  promise  to  the  court  held  that  the  complaint  set 
pay.  McCall  v.  Oliver,  1  Stew.  (Ala.)  forth  a  good  cause  of  action.  In  a  re- 
510.  If  the  connection  in  a  joint  ad-  cent  case  in  California,  Pio  Picus  v. 
venture  terminates  by  the  sale  of  the  Cuzos,  47  Cal.  174,  the  plaintiff,  being 
property,  and  one  appropriate  the  pro-  the  owner  of  the  hotel,  leased  it  to  thQ 
ceeds  to  his  own  use,  and  charges  himself  defendant,  and  subseouently  entered 
withthe  proportion  due  to  his  associate,  into  partnership  with  him  in  keeping 
an  action  on  the  case  will  He  by  the  it,  under  an  agreement  that  the  rent 
latter  for  such  proportion.  Hourquebie  should  be  paid  by  the  firm.  It  was  held 
V.  Girard,  2  Wash.  (U.  S.  C.  C.)  212.  that  the  plaintiff  could  not  maintain 
In  Pennsylvania  an  action  will  lie  upon  an  action  upon  the  lease  for  the  rent. 
an  agreed  balance,  although  no  express  Kates  v.  Whipple,  12  Vt.  875.  Where 
promise  is  proved.     Hamilton  v.  Hamil-  the  firm  has  sustained   damage    from 
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the  otlier  party  does  nob  choose  to  pnt  au  end  to  the  partnership  ;  in 
that  way  there  may  he  a  separate  suit^  and  a  perpetual  injunction  in  re- 
spect of  each  covenant ;  that  is  a  jurisdiction  that  we  have  never  de- 
cidedly entertained/' 


the  culpable  neglect  of  one  member  firm,  was  never  vested  in  Tifft,  and  be 
thereof,  the  other  members  may  re-  could  not  therefore  transfer  anj  title 
cover  of  him  the  damages  they  have  thereto  to  the  plaintiffs.  And  the  plain- 
each  sustained  therefrom.  Jessup  v.  tiff;)  did  not  get  any  interest  in  the  cause 
Cook,  6  N.J.  434:  Hale  v.  Wilson,  113  of  action  by  virtue  of  the  assignment 
Mass.  444 ;  and  it  seems  that  each  part-  to  them  from  Scroggs  &  Germain,  Con- 
ner may  maintain  an  action  against  a  tained  in  the  agreement  of  January  7, 
third  person,  in  his  own  name,  for  the  1863.  This  is  so,  aside  from  any  other 
damage  he  has  sustained  in  a  case  where  reason  that  might  be  assigned,  because 
a  partner  gave  the  firm  note  in  payment  they  only  assigned  "all  their  right,  tS- 
of  a  private  debt  due  such  person,  and  tie  and  interest  in  and  to  the  propertv 
who,  knowing  the  facts,  and  with  a  view  and  efit^cts  of  said  firm  of  Germain  h 
todefraud  the  firm,  transferred  it  before  Co.,  and  the  choses  in  action  of  said 
maturity  to  a  bona  fide  holder.  This  firm  of  every  nature  and  desert  p- 
was  held  in  Calkins  v.  Smith,  48  K.  Y.  Hon  whatever."  This  assignment  did 
614;  8  Am.  Rep.  575;  Earl,  C.,  saying,  not  cover  this  cause  of  action.  For 
"  When  Germain  indorsed  the  name  of  the  same  reason  the  plaintiff  did  not 
Germain  &  Co.  upon  the  notes,  without  get.  any  interest  in  this  cause  of  ac- 
the  knowledge  or  consent  of  his  copart-  tion  by  the  assignment  to  him,  because 
ners,  to  pay  his  private  debt,  he  un-  that  was  an  assignment  only  of  the  as- 
doubtedly  committed  a  fraud  upon  them;-  signee's  interest  in  the  assets  and  prop- 
and  if  the  defendant  aided  in  this  fraud  erty  of  the  firm.  The  sale  of  the  assets 
by  transferring  the  notes  to  a  bona  fide  of  the  firm  to  the  plaintiffs  could  not,  in 
holder,  who  could  enforce  them  agamst  any  way,  vest  them  with  this  cause  of 
all  members  of  the  firm,  he  was  also  action  for  the  alleged  fraud.  It  is  true 
guilty  of  a  fraud,  and  liable  to  the  co-  that  the  fraud  diminished  the  assets, 
partners  of  Gennain  for  all  the  damage  but  it  was  perpetrated  months  before 
he  occasioned  to  them.  But  the  fraud  the  sale.  It  was  not  a  fraud  upon  Henry 
was  not  upon  the  firm.  It  was  upon  W.  Grannis,  but  upon  the  three  partners 
the  three  partners  who  did  not  consent  of  Germain.  The  plaintiffs  took  the  as- 
to  the  indorsement.  Germain,  who  sets  as  they  were  when  they  bought 
made  the  indorsement,  was  not  de-  them.  The  fact  that  they  had  been  di- 
frauded,  and  the  firm  could  not  have  minished  by  a  prior  fraud,  in  no  way 
sued  to  recover  damages  for  the  fraud,  connected  with  the  sale  to  them,  gives 
I  am  inclined  to  think  tliat  the  fraud  them  no  cause  of  action.  The  defend- 
was  not  a  joint  fraud  for  which  the  ant  had  nothing  to  do  with  the  sale  of 
three  partners  could  unite  in  a  common-  the  assets,  and  the  fact  that  he  may 
law  action.  But  it  was  a  fraud  upon  have  committed  a  fraud  affecting  the 
each  partner  separately,  for  which  he  value  of  the  assets  upon  the  prior 
could  sue  alone  to  recover  the  damages  clause  cannot  make  him  liable  to  the 
whicli  he  sustained.  The  damage  sus-  plaintiffs.  Hence  it  is  quite  clear  that 
tained  by  each  partner  was  not  the  same,  Henry  W.  Grannis  had  no  title  to  or  in- 
but  was  in  proportion  to  his  interest  in  terest  in  the  cause  of  action,  and  that 
the  partnership.  This  is  a  common-law  the  plaintiffs  have  not,  therefore,  any 
action  for  fraud,  in  which  the  plaintiffs  joint  interest  in  the  cause  of  action 
base  their  right  to  recover  upon  a  cause  which  enables  them  to  maintain  this 
of  action  for  fraud  assigned  to  aud  action.  If  the  alleged  fraud  was  oom- 
jointly  held  by  them.  Plaintiff^s  coun-  mitted,  it  gave  a  cause  of  action  to  the 
sel,  upon  the  argument  before  us,  plaintiff,  Calkins,  to  the  extent  of  his 
claimed  that  "  plaintiffs  took  their  title  injury  as  one  of  the  partners,  which  he 
to  this  demand^  through  the  assignment  could  have  prosecuted  alone  against  the 
from  the  receiver."  But  it  passes  my  defendant,  and  probably  the  court  had 
comprehension  how  they  could  get  title  the  power  in  tliis  action,  if  the  claim 
to  the  cause  of  action  from  that  source,  had  been  made,  to  have  awarded  to 
as  Tifft  was  appointed  receiver  only  of  Calkins  his  damages  in  this  action,  giv- 
the  assets  of  the  firm.  This  cause  of  ing  judgment  against  the  other  plain- 
action  was  no  part  of  the  assets  of  the  tiffs  under  section  274  of  the  Code.  But 
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Wben  ipeoifio  perfomiasce  will  he  decreed. 

Sec.  198.  But  it  seems  that  the  specific  performance  of  a  covenant, 
or  an  injunction  against  a  breach  of  covenant,  will  be  enforced  be- 
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the  court  was  uot  &(m7id  to  do  this,  aud  Richards,  1  N.  &  McCord  (S.  C),  20; 
committed  no  error  in  defeating  the  Manning  v.  Wadsworth,  4  Md.  70 ;  Mc- 
plaintiffs  because  they  did  not  establish  Arthur  v.  Ladd,  5  Ohio,  514;  Hoyee  v. 
a  cause  o'  action  in  which  both  were  Flowers,  25  Miss.  168 ;  Wills  v.  Sim- 
interested.  But  the  claim  that  Calkins  monds,  51  How.  Pr.  (N*.  Y.)  48 ;  or  for 
bad  a  separate  cause  of  action  for  the  money  paid  by  mistake.  Byrd  v.  Fox, 
fraud  upon  him  was  not  put  forth  in  the  8  Mo.  674 ;  or  private  funds  wrongfully 
complaint,  nor  made  upon  the  trial,  nor  carried  to  partnership  account.  Smith 
upon  the  argument  before  us;  and  y.  Burrows,  2  T.  R.  476;  bt^t  for  a  n^is- 
henoe,  even  ii  we  should  decide  that,  take  made  in  the  settlement  of  accounts 
upon  all  the  facts  appearing  in  the  case,  between  the  partners  it  is  held  that  an 
he  had  a  separate  cause  of  action,  it  action  at  law  will  not  lie.  Hands  y. 
would  not  be  proper  for  us,  upon  tliat  Barber,  53  III.  292. 

f:rou^d,  to  reverse  the  judgment  below." 

n  all  cases  if  the  partners  in  reference  WTien  an  ctetiontoUlnot  lie — It  is  clear 

to   the    subject-matter    of    the    action  from  the  cases  referred  to  that  there  is 

stund  to  each  other  in  any  other  rela-  no  such  rule  as  that  one  partner  cannot 

tion  than  that  of  partners,  an  action  sue  another  at  law,  in  respect  of  a  debt 

will  lie,  and  the  same  rule  applies,  as  arising  out  of  a  partnersliip  transaction, 

will  be  seen  hereafter,  wiiere  tlie  part-  and  that  this  circumstance  alone  affords 

ners  by  agreement  have  separated  tlie  no  reason  why  an  action  should'  not  be 

transaction  from  the  partnernhip  so  that  brought  by  one  partner  against  another, 

it  is  not  to  go  into  the  general  account.  See  Worrall  v.  Grayson,  1  M.  &  W.  166. 

Qibson  v.  Moore,  6  N.  H.  547  ;  Collamer  Except,  however,  in  an  action  of  account 

v.  Foster,  26  Vt.  754;  Bonasse  v.  Fenner,  wliicfi  is  ahuost  obsolete,  it  is  a  general 

6  S.  &  M.    (Miss.)  212 ;    Galbralth  v.  rule  that  between    partners,  whether 

Moore.  2  Watts  (Penn.)  86 ;  Noel  v.  Bow  they  are  so  in  general  or  for  a  particular 

man,  2  Litt.  (Ky.)  46 ;  Brigham  v.  Eve-  transaction  only,  no  account  can  be  taken 

lith,9  Mass.  588  :  Williams  y.  Henshaw,  at  law.     As  for  rent  of  premises  owned 

11  Pick.  (Mass.)  83;  Finlay  v.  Stewart,  by  one   partner  and  used  by  the  firm, 

66  Penn.  St.  183 ;  Couston  v.  Burke,  2  Eates  V.Whipple,  12  Vt.  375,  for  detain- 

H.  &  G.   (Md.)  300;  Buell  v.    Cole,  54  ing  partnership  property ,Clay  v.  Grubbs, 

Barb.  (N.   Y.)  353;  Gridley  v.   Dale,  4  1  Lltt.(Ky.)  222,  nor  for  personal  servi- 

N.  Y.  486 ;  Grigsby  v.  Nance,  8  Ala.  847;  ces  agreed  to  be  paid;  Weaver  v.  Upton, 

Caswell  v.  Cooper,  18  III.  532 ;  Van  Ness  7  fred.  (N.C.)  458;  Engliss  v.  Furniss,  4  E. 

v.  Forrest,  8  Cr.  (U.  S.  C.  C.)  30 ;  Buck-  D.  S.  (N.  Y.)587  ;  Bovill  v.  Hammond,  6 

ner  y .  Ries,  84  Mo.  357 ;  Pool  v.  Delanev,  B.  &  C.  151,  and  see  Scott  y.  Mcintosh,  2 

11  id.  570;  Jenniss  v.  Walsh,  80  Ind.  Camp.  238;  nor  (except  in  an  action  of  ac- 

167 ;,  Jenkins  v.  Howard,  21  La.  An.  597;  count)  can  a  partner  sue  another  at  law, 

Bvrd  V.  Fox,  8  Mo.  574 ;  Purvines  v.  unless  the  cause  of  action  is  so  distinct 

Chapman,  67  111.  459 ;  Wells  v.  Carpen-  from  the  partnership  accounts  as  not  to 

ter,  65  id.  447 ;  Wiggin  v.  Goodwin,  68  involve  tneir   consideration     Id.    This 

Me.  389;  Ives  v.  Miller,  19  Barb.(N.  Y.)  rule  prevents  the  c^ui  que  trust  of  a 

196 ;  Adams  v.  Funk,  58  111.  219 ;  Crator  partner  from  suing  the  other  partners, 

v.  Binnlnger,  45  N.  Y.  545  ;  Case   v.  see  Goddart  v.  Hodges,  8  Tyr.  209,  and  1 

Maxey,  6  Cal.  276;  Morrison  v.  Stock-  Cr.  &  M.  88;  and  unless  the  plaintiff,  if 

well,  9  Dana  (Ky.),  172.    In  American,  he  recovers,  will  be  justified  in  keeping 

etc.,  R.  R.  Co.  y.  Miles,  52  111.  174,  it  was  what  he  may  get  without  afterward 

held  that  an  agreement  to  divide  a  claim  having  to  account  to  his  copartners  for 

did  not  change  the  rights  of  the  parties  any  part  of  it.    If  the  amount  received 

as  to  the  remedy.    Of  course  an  action  will  become  his  private  property  the 

for  a  breach  of  duty  as  a  partner,  or  a  rule  Is  otherwise.    Currier  v.  Rowe,  45 

violation  of  the  articles  of  copartner-  N.  H.  226;  Chamberlain  v.  Walker,  10 

ship,  or  for  any  fraud  committed  by  one  Allen  (Mass.),  429  ;    Terry  v.  Carter,  25 

partner,  may  be  brought  at  any  time,  Miss.    168 ;     Milburn   v.   Codd.  7  B.  & 

Capen  v.  Burrows.  1  Gray  (Ma.ss.),  376,  C.  421 .  Bedford  v.  Bration.  1  Bing.    N. 

Glover  v.  Tuck,  24  Wend.  (N.  Y.)  153  ;  C.  405 ;  Caldicott  v.  Griffiths. 8  Ex.  898. 

Hall  V.  Stewart,  12  Penn.  St.  218;  Hale  Hence  one  partner  cannot  sue  another  at 

y.  Wilson,  112  Mass.  441 ;  Terrill  v.  law  for  work  and  labor  done  for  the 
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tween  partners  by  a  court  of  equity,  where  the  breach  has  been  of 
long  continuance  and  willfully  persisted  in,  although  the  party  seek- 
firm,  and  therefore  oq  account  as  well  both,  one  firm  cannot  Bue  the  other  at 
of  the  plaintiff  as  of  the  defendant,  law.  Chad aey  v.  Harrison,  11  111.  156; 
EnglisB  V.  FurnisB,  4  E.  D.  S.  (N.  Y.)  Banks  v.  Mitchell.  8  Yerg.(Tenn.)  112  ; 
487;  Weaver  v.  Upton,  7  Ired.  (N.  C.)  Kogers  v.  Rogers,  5  Ired.  (N.  C.)  Eq. 
458.  But  if  there  is  an  express  agree-  31 ;  Calvitt  v.  Markham,  4  Hiss.  843 ; 
ment  to  pay  him  a  specific  sum  at  stated  Verring  v.  Hone,  2  Car.  &  P.  401 ;  Main- 
periods,  he  may  sue  for  the  same  like  wating  v.  Kewman,  2  Bos.  &  Pul. 
any  other  creditor.  Alexander  v.  Al-  120 ;  Bosanquet  v.  Wray,  6  Taunt.  597  ; 
exander,  12  La.  An.  588;  Ooddart  v.  Jacaud  v.  French,  12  East,  817;  neither 
lAxlges,  1  Cr.  &  M.  83 ;  Holmes  v.  is  there  any  mode  by  which  at  law  one 
Higgins,  IB.  &  C.  74;  Milbum  'V.  partner  can  sue  the  ^rm  or  be  sued  bj 
Codd,  7  B;  &  C.  419;  Lucas  v.  Beach,  1  it.  See  in  addition  to  the  cases  cited  in 
'Man.  &  Or.  417 ;  nor  for  money  had  the  last  note,  DeTastet  ▼.  Shaw,  1  B.  <& 
and  received  for  the  firm,  for  it  must  Aid.  664,  and  Richardson  v.  The  Bank 
be  properly  shared  between  the  parties  of  England,  4  M.  &  Cr.  171,  172,  per 
to  the  action.  Bovill  v.  Hammond,  0  Lord  Onttenliam.  Again,  as  one  tenant 
B.  &  C.  149  ;  Smith  v.  Barrow,  2  T.  R.  in  common  of  personalty  cannot  sue  his 
476 ;  Fremont  v,  Coupland,  2  Bing.  170,  coteuant  for  the  recovery  of  that  prop- 
see,  too,  Lewis  V.  Edwards,  7  M.  &  W.  erty,  it  follows  that  one  partner  cannot, 
800  ;  Thomas  v.  Thomas,  5  Ex.  28;  nor  by  action  at  law,  obt-ain  from  his  copart- 
for  money  paid  to  the  use  of  the  defend-  ner  property  of  the  firm  wrongfully  dc- 
ant,  if  the  question  whether  he  ought  to  tained  by  him.  Sbe  Fox  v.  Hanbary, 
repay  it  or  not  turns  on  the  state  of  tlie  Cowp.  445.  In  Sharp  v.  Warren,  6 
partuerahip  accounts,  Robson  v.  Cur-  Price,  131,  it  was,  however,  held  that 
tis,  1  Stark.  78 ;  nor  for  money  lent  to  the  steward  of  a  friendly  society  was 
the  firm  of  which  the  plaintiff  is  him-  entitled  to  recover,  at  law,  a  box  of 
self  a  member,  for  the  advance  only  money  belonging  to  the  society, but  run 
forms  an  item  in  the  partnership  ac-  off  with  by  one  of  its  members.-  It 
counts.  Thus  in  Wood  v.  Steamboat  does  not,  however,  seem  so  clear  that  if 
Co.,  9  Martin  (La.)  43,  the  pTaintiff  one  partner  wrongfully  sells  property  of 
brought  an  action  against  his  copartners  the  firm,  his  copartner  cannot  sue  hlui 
for  money  expended  in  running  the  at  law,  either  for  the  wrongful  conver- 
boat,  and  the  court  lield  that  the  action  sion  or  for  a  share  of  the  prvxluce  of  the 
would  not  lie  until  a  settlement  was  sale.  For  although  the  older  decisions 
had.  See,  also.  Drew  v.  Ferguson,  23  would  seem  to  be  opposed  to  anv  such 
Wis.  654;  Kennedy  v.  McFadden,  3  H.  right.  Graves  v.  Sawcer,  Sir  T.  Raym. 
&J.  (Md.)194;  Perring  V.  Hone,  4  Bing.  15,  It  was  held  in  Mayliewv.  Herfick, 
28;  CoUey  v.  Smith,  2  Moo.  &  Rob.  96;  nor  7  C.  B.  229  ;  see,  too,  Buckley  v.  Barber, 
on  a  bill  or  note  drawn,  accepted,  or  in-  6  Ex.  164  ;  and  compare  Morgan  v. 
dorsed  in  such  a  manner  as  to  bind  the  Marquis,  9  Ex.  145,  that  a  sheriff*  who, 
firm,  for  not  only  must  the  plaintiff,  as  under  a  jf!.  fa.  against  one  partner  sold 
one  of  the  firm,  contribute  to  payment  goods  of  the  firm,  was  answerable  at 
of  the  instrument,  but  he  ought  also  be  law  to  the  assignees  of  the  other  part- 
a defendant  to  the  action.  Banks  v.  ner  for  one-half  of  the  procoeda  of 
Mitchell,  8  Yerg.  (Tenn.)  112  ;  White  v.  the  Bale ;  and  it  was  previously  held,  in 
Harlow,  15  Gray  (Mass.)  467 ;  Hill  v.  Barton  v.  Williams,  5  B.  &  Aid.  895, 
McPherson,  15  Me.  204 ;  De  Jarneth  v.  affirmed  on  CLppe&l ;  Williams  v.  Bar- 
Mc  Queen,  81  Ala.  230.  See  Neale  ton,  8  Bing.  189;  see,  too,  Farrar  v. 
V.  Turton,  4  Bing.  149;  Mainwaring  v.  Beswick,  1  M.  &  W.  682,  that  a  sale  by 
Newman,  2  Bos.  &  P.  120 ;  Teague  v.  one  tenant  in  common  of  the  common 
Hubbard,  8  B.  &  C.  845,  and  2  Man.  &  property  gave  the  other  a  right  to  sue 
Ry.  869 ;  Tibaldi  v.  Ellerman,  6  Dowl.  him  at  law  for  a  wrongful  conversion. 
&  L.  71.  For  similar  reasons,  if  partners  Agreed  to  by  Maule,  J.,  in  Mayhew  v. 
become  indebted  to  a  third  person  who  Herrick,  7  C.  B.  247;  and  by  Wood,  V. 
dies,  and  appoints  one  of  them  his  ex-  C,  in  Eraser  v.  Kershaw,  2  K.  &  J.  500: 
ecu  tor,  this  one  cannot  even  as  executor  but  see  per  Coltman,  J.,- 7  C.  B.  246. 
sue  his  copartners  for  the  debt  due  to  The  question,  therefore,  whether,  if  one 
the  deceased,  Moffat  v.  VanMlllingen,  partner  wrongfully  sells  the  goods  of 
cited  2  Bos.  k  P.  124:  and  if  there  are  the  firm,  he  can  or  cannot  be  sued  at 
two  firms  witli  a  partner  common  to  law  by  his  copartneni,  seems  to  turn  on 
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ing  relief  against  the  breach  of  corenant  does  not  pray  for  a  dissolu- 
tion of  the  partnership.^  Thus,  in  the  above  case  of  Marshall  v.  Col- 
man,  Lord  Eldon  seemed  to  be  clearly  of  opinion  that  the  breach  of 
covenant  might  have  been  relieved  against  without  a  dissolution  by 
the  court,  had  there  been  *^a  studied,  intentional,  prolonged,  and 
continued  inattention  to  the  application  of  one  party  calling  upon  the 
other  to  observe  that  contract."  And,  with  reference  to  the  future 
conduct  of  the  defendants,  he  said,  **  these  gentlemen  will  do  well  (if 
they  mean  to  protect  themselves  from  the  interference  of  this  court) 
to  use  all  the  names  in  the  concern  ;  they  must  do  that,  or  the  court 
will  be  under  the  necessity  of  awarding  an  injunction,  or  dissolving 
the  partnership.'*  •  A  court  of  equity  will  enforce  the  specific  per- 
formance of  partnership  covenants,  in  cases  wbei-e  adequate  compen- 
sation for  the  breach  cannot  be  had  at  law. '  Thus,  a  court  of  equity 
has  enforced  an  agreement  made  upon  a  dissolution  of  partnership, 
that  a  particular  book  used  in  the  trade  should  become  the  exclusive 
property  of  one  of  the  partners,  and  that  a  copy  of  it  should  be  de- 
livered to  the  other.' 

Obv«iiaaU  in  nlation  to  other  bnsiueak 

Sec.  199.  We  have  seen  that,  in  partnership  articles,  there  is  fre- 
quently a  covenant  not  to  engage  in  any  business  except  on  account 
and  for  the  benefit  of  the  copartnership.  In  case  of  a  breach  of  this 
covenant,  the  aggrieved  party  may  of  course  bring  his  action,  but  he 
may  also  file  a  bill  for  an  account  of  the  profits  made  in  such  separate 
trade,  and  for  payment  of  a  proportion  of  those  profits.  Thus,  in 
Somerville  v.  Mackay,^  the  bill  stated  that  the  plaintiff  had  entered 
into  ft  treaty  with  the  defendant,  who  lived  in  London,  for  shipping 
goods  and  executing  orders  to  Russia  upon  their  joint  account,  and 
that  upon  the  ti*eaty  it  was  expressly  agreed  that  neither  of  them 
should  send  any  goods  upon  their  separate  accounts  to  A.  &  Go.,  or  to 
any  other  person  in  Russia.  The  bill  then  stated  the  separate  trans- 
actions which  had  taken  place  between  the  defendant  and  A.  &  Co., 
and  prayed  that  the  plaintiff  might  be  declared  entitled  to  a  moiety 

of  the  profits  of  all  goods  sent  by  the  plaintifi"  and  the  defendant,  or 

■  '■■■■-■        '■       ♦  — ■ ■ 

whether  their  demand  in  respect  of  this  *  And  aee.Musgnve  v.  Medex,  8  Ves. 

wrongful  sale  can  or  cannot  be  regarded  &  B.  167. 

as  independent  of  any  question  of  ac-  '  Lingen  v.  Simpson,  1   Sim.  &  Stu. 

count,  so  as  to  bring  the  case  within  the  600,  a/U«,p.  160;  Sangar  v.  Qardiner, 

exception    already    noticed.  C.  P.  Coop.  119. 

>  As  to  bills  praying  an  account  with-  *  16  Ves.  382 ;  3  Hov.  Supp.  450. 
out  praying  a  dissolution,  see  pMt^  §  4, 
art.  1. 
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by  the  defendant  separately,  to  Bassia,  consigned  to  A.  ft  Co.,  or  to 
any  other  person,  and  that  an  account  might  be  taken  accordingly  of 
all  goods  sent  upon  the  joint  account,  or  by  the  defendant  upon  his 
private  account,  to  A.  &  Co.,  or  his  other  agents  in  Bussia,  and  of 
the  produce  of  the  sales.  The  court  entertained  no  doubt  that  this 
bill  was  maintainable.  But  when  the  plaintiff  in  a  case  of  this  nature 
is  decreed  to  be  entitled  to  a  share  in  the  profits  of  the  separate  busi- 
ness, he  also  becomes  liable  for  all  losses  from  the  period  from  which 
his  profits  commence. 

Oovenants  to  refor  disputes  to  arbitration. 

Sec.  200.  It  is  very  doubtful  whether  an  action  will  lie  for  breach 
of  a  covenant  to  refer  partnership  disputes  to  arbitration^  by  reason, 
it  is  said,  of  the  tendency  of  such  actions  to  oust  the  jurisdiction  of 
the  courts  of  law,*  and  likewise  of  the  difficulty  of  directing  a  jucy 
how  to  assess  damages  in  such  an  action,  for  non  constat  that  the 
plaintiff  would  have  succeeded  in  the  arbitration.'  The  latter  objec- 
tion, at  least,  is  well  founded,  for  it  is  difficult  to  conceive  an  action 
of  this  kind  where  more  than  nominal  damages  could  be  obtained,' 
though,  as  we  shall  see  presently,  the  deed  may  be  so  framed  as  to 
avoid  this  result.  If  the  breach  assigned  be  a  refusal  to  submit  to 
arbitration  a  dispute  concerning  the  premium  paid  by  one  of  the 
partners,  and  such  premium  be  expressed  to  be  one  of  the  consider- 
ations of  the  partnership  deed,  in  such  case  an  action  on  the  covenant 
will  not  lie,  because  the  covenant  itself  is,  in  point  of  oonsideration, 
sustained  by  the  disputed  premium.^ 

It  has  long  been  settled  that  a  court  of  equity  will  not  decree  a 
specific  performance  of  a  covenant  to  refer  to  arbitration.*  The  rea- 
sons seem  to  be,  first,  that  if  it  be  not  part  of  the  agreement,  a  court 
of  equity  cannot  give  arbitrators  authority  to  examine  upon  oath, 
and  the  agreement  itself  cannot  authorize  any  person  to  administer  an 
oath,  and  secondly,  that  the  court,  following  the  suggestions  of  courts 
of  law  in  that  respect,  will  not  be  accessory  to  ousting  its  own  juris- 
diction. In  Lord  Eldon's  words,  **  The  court  has  given  credit  to 
itself  as  likely  to  decide  as  well  as  arbitrators,  and  it  requii*es  a  strong 
case  to  deprive  a  person  of  the  right  to  a  decision  here."*     And  upon 

'  KiU  V.  HoHiBter,  1  WUs.  129.  •  ^TattersaU  v.  Qroote.  3  Boe.   &  PuU. 

*2  Bob.  &  PuU.  136.     This  objection  181. 

seems  equally  applicable,  whether  the  *  Price  ▼.  Williams,  cited  6  Ves.  818; 

arbitrators  be  named  or  not.     But  see  and  see   Street   v.   Rigby,  id. ;    Wilka 

7  Jarm.  Conv,  852.  n.  (»).  v.  Davis,  8  Mer.  607 

3  6Ves.  818;  and  see  Mitchell  v.  Har-  *See  Street    v.   Ri^by.  6  Ves.  816; 

ris,  2  Ves.  184.  Mitchell  v.  Harris,  2  id.  186. 
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the  same  principle  it  seems  clear  that  an  agreement  to  refer  to  arbi* 
tration  is  no  plea  to  a  bill  filed  either  for  discovery  only,  or  for  both 
discovery  and  relief  of  matters  which,  by  the  deed,  would  be  the  sub- 
ject of  arbitration.' 

It  should,  however,  here  be  noticed  that  in  one  particular  case,  that  of 
the  Opera  ffoussy  where  the  parties  had  made  special  provisions  for  the 
reference  to  arbitration  of  certain  matters  peculiarly  connected  with  that 
concern,  Lord  Eldon  refused  to  appoint  a  manager  and  receiver  upon 
an  interlocutory  motion,  until  the  parties  had  endeavored  to  avail 
themselves  of  their  agreement  for  arbitration,  holding  this  course  of 
proceeding  the  more  beneficial  to  them  all.' 

As  generally  a  court  of  equity  will  not  assist  an  arbitration  by 
decreeing  a  specific  performance,  so,  on  the  other  hand,  it  will  not 
intei'fere  with  the  intention  of  the  parties,  by  tampering  with  the 
Agreement  which  they  have  made.  Hence,  Sir  John  Leach  de- 
cided, not  only  that  a  court  of  equity  would  not  entertain  a  bill  for 
the  specific  performance  of  an  agreement  to  refer  to  arbitration,  but 
that  it  would  not  substitute  the  master  for  the  arbitrators.  ^^  This," 
said  that  learned  judge,  '^  would  be  to  bind  the  parties  contrary  to 
their  agreement"* 

Uqaidated  damageik 

Sec.  201.  From  the  foregoing  observations  it  appears  that  a  gen- 
eral covenant  in  partnership  articles  to  refer  disputes  to  arbitration, 
is  but  an  unprofitable  covenant,  affording  only  the  shadow  of  relief  at 
law,  and  neither  substance  nor  shadow  in  equity.  Yet,  covenants  of 
this  kind  may  be  made  available.  ''  There  are,"  says  Lord  Eldon, 
'^  prudential  ways  of  drawing  them ;  as,  for  instance,  there  may  be  an 
agreement  for  Uqutdaied  damages  to  enforce  a  specific  performance, 
if  an  action  cannot  produce  sufficient  damages,  or  equity  will  not 
entertain  a  bill  for  a  specific  performance."*  It  seems  advisable, 
therefore,  if  parties  are  particularly  anxious  for  a  reference  of  their 
disputes  to  arbitration,  to  add  after  the  arbitration  covenant  a  clause 
that  if  either  of  the  parties  shall  neglect  or  refuse  to  fulfill  such  cove- 
nant, he  shall  pay  to  the  other  a  ce]*tain  sum  as  liquidated  damages, 
not  in  the  nature  of  a  penalty. 

»Wat8.     Arbit.    6;    Wellington    v.  Hov.  Supp.  389.    See  Gourlay  v.  Duke 

Mackintosh,  2  Atk.  569;  contra,  Half-  of  Somerset.  19  Ves.  481. 

hide   V.  Penning,  2  Bro.  330,  overruled  "  A^r  v.  Macklew,2  Sim.  &  Stu.418. 

bjLord  Loaghlx)rough  and  Lord  Eldon.  *6  ves.  818  ;  and  see  Astley  v,  Wol- 

« Waters    v.   Taylor,  15  Ves.   10;  2  don,  2  Bos.  &  Pull.  346. 
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When  olmiM  as  to  liquidated  damagea  does  not  mppikft 

Sec.  202.  This  leads  us  to  a  more  general  consideration  of  olaoses 
of  this  nature. 

There  are  many  covenants  to  which  snch  clanses  maj  be  added 
i¥ith  effect,  but  there  are  others,  the  breach  of  which  does  not  admit 
of  compensation  by  liquidated  damages,  and  to  which,  therefore,  they 
cannot  be  properly  applied.  Thus,  on  the  one  hand,  if  the  cotenant 
be  such  that  the  breach  of  it  must  of  necessity  be  uncertain  in  its 
nature  and  amount,  then,  if  liquidated  damages  be  reserved,  they 
will  be  deemed  the  real  damages,  and  a  verdict  in  an  action  on  the 
covenant  will  be  found  for  the  amount  of  the  liquidated  damages. > 
On  the  other  band,  if  the  breach  of  covenant  be  attended  with  certain 
damage,  as,  for  instance,  if  it  consist  in  the  omission  to  pay  a  certain 
sum  of  money,  in  such  case,  although  liquidated  damages  be  reserved 
eo  nomine,  they  will  be  considered  by  a  jury  only  in  the  nature  of  a 
penalty,  and  the  real  damages  will  be  measured  by  the  8um  omitted 
to  be  paid.' 

In  a  late  case,  even  where  the  real  damage  was  uncertain,  yet,  as  it 
was  evidently  far  less  than  the  amount  of  the  liquidated  damages,  the 
Court  of  Common  Pleas,  although  the  language  in  which  the  liqui- 
dated damages  were  agreed  to  be  paid  was  the  strongest  that  could  be 
employed,  referred  it  to  the  prothonotary,  to  ascertain  what  damages, 
if  any,  the  plaintiff  had  sustained,  and  how  much,  if  any  thing,  ought 
to  be  paid  to  the  plaintiff.' 

Mr.  Jarman,  in  commenting  upon  this  case,  observes  that,  upon 
the  reasoning  there  adopted  by  the  court,  it  is  obvious  that  a  covenant 
to  pay  a  sum  of  money  as  liquidated  damages,  on  the  breach  of  any 
one  of  a  series  of  stipulations,  must  in  all  cases  be  nugatory,  as  the 
covenant  necessarily  embraces  acts  of  various  degrees  of  importance, 
all  which  cannot  with  equal  justice  be  compensated  for  by  the  pay- 
ment of  the  same  sum ;  if  it  were  sufficient  in  regard  to  some,  it  must 
be  excessive  as  to  others,  the  consequence  is  that,  in  order  to  give  an 

>  Lowe  V.  Peers,  4  Burr.   2225 ;  Far-  *  Eemble  v.  Farren,  6  Bing.  141 ;  $ 

rant  v.  Olmias,  8  B.  &  Aid.  692 ;  Leigh-  Moore  k  Payne,  425. 

ton  V.  Wales,  8  M.   &  W.  545.    And  *  Charrington  v.  Laing,  6  Bing.  242 ; 

where  liquidated  damages  are  legally  8  Moore  &  Payne,  587.     In  Randall  ▼. 

due,  courts  of  equity  will  not  relieve  Everest,  1  Mo<kI.  &  Malk.  41,  Lord  Ten- 

against  them.    East  India  Companv  v.  terden  seemed  to  consider  that   lioui- 

Blake,  Finch,  117;  Small  y.  Lord  Fits-  dated  damages  are  oui  of  the  question 

William,  Prec.  Cha.  102 ;  Rolfe  v.  Peter-  in  aU  cases  where  the  agreement  is  not 

son,  2  Bro.P.C.  436.   And  hence  they  will  under  seal .     But  see  7  Jarm.  Conv.  85 ; 

not  restrain  the  covenantor,  under  such  Crisdee  v.  Bolton,  3  Carr.  &  Payne,  243. 
circumstances,  from  violating  his  cove- 
nant.   Woodward  v.  Gyles,  2  Vem.  119. 
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effectual  remedy  for  the  recovery  of  a  sum  of  money  as  stipulated 
damages  in  such  a  case,  a  distinct  and  separate  amount  should  be 
assessed  as  the  measure  of  compensation  on  the  breach  of  each  several 
contract' 

Ck>venuiU  Joint  and  Bmrmrwl  in  equity. 

Sec.  203.  Where  joint  covenants  are  entered  into  amongst  part- 
ners, for  pui-poses  concurrent  with  their  original  rights  and  duties  as 
partners,  it  seems  clear  that  a  court  of  equity  would  construe  such 
covenants  several  as  well  as  joint.  But,  where  joint  covenants  are 
entered  into  for  the  purpose  of  waiving  those  original  rights,  the  court 
will  not  interfere  to  alter  the  nature  of  such  covenants,  unless  under 
circumstances  of  fraud  or  mistake 

niostraUon. 

Sec.  204.  For  instance,  when  a  partner  in  a  firm  retires  or  dies,  it 
is  the  primary  duty  of  the  parties  interested  to  wind  up  the  concern, 
and  divide  what  remains  after  satisfying  all  claims  upon  it.  Where, 
therefore,  upon  the  death  of  a  partner,   the  usual  accounts  were  not 

1  Jarin.  Cody.  p.  87.  And  see  D.  Bay-  Belts  v.  Barch,  4  H.  &  N.  606 ;  28ExcU. 

ley,   J  ,  Da  vies  v.  Penton,  6  Barn.   <&  d67.  Cases  in  the  Eoglish  courts  where 

Cres.  216.  the  sam  desigDated  was  treated  as  liqui- 
dated damages :  Green  v.  Price,  18  M.  & 

Liquidated  damagen,  doctrine  rdating  W.  695;  14  L.  J.  Exch.  225;  S.  C,  16 

(0.— Mr.  Field,  in  his  treatise  on  the  law  M.  &  W.    846 »  16  L.  J.  Exch.   108;  9 

of  Damages,  p.l88,  expresses  the  law  on  Jur.  880;  Sainter  v.  Ferguson,  62  £.  0. 

the  subject  of  liquidated  damages  as  L.  (7  G.  B.)  716 ;  Rawlinson  v.  Clark,  14 

follows:    "  Where  a  large  sum  is  men-  M.  &  W.  187 ;  Crisde  v.  Bolton,  8  Carr. 

taoned  in  an  instrument  as  a  forfeiture  &  P.  240 ;  Atkins  v.  Krinner,  4  Excli. 

on    failure    of    payment    of    a    small  776;    Leighton  v.   Wales,  3  M.   &  W. 

amount,  or  where  in  a  contract  for  the  545.     In  the  latter  case,  by  a  written 

performance  of  divers   things  of  very  agreement,  the  plaintiflf  and  defendant 

different    degrees    of    importance    and  agreed  to  become  partners  in  the  bus!- 

value,  a  certain  sum  is  -fixed  as  '  liqui-  ness  of  stage-coach  proprietors,  for  the 

dated  damages/  for  a  failure  to  per-  purpose  of  running  a  coach  daily,  at  cer- 

form,  the  amount  fixed  has  been   held  tain  hours,  between  London  and  Croy- 

to  import  a  penalty  and  not  to  be  liqui-  don.    The  agreement  contained  various 

dated  damages.'*     On  the  other  hand,  p.  stipulations  as  to  the  conduct  of  the 

188,  he  observes  :     **  Where    there    is  business,  and  a  provision  that  it  should 

uncertainty  as  to  the  extent  of  the  in-  be  lawful  for  either  party  to  determine 

jury,  and  the  stipulated  sum  seems  rea-  the  partnership  by  giving  four  weeks' 

sonable   and   proper   under  all  the  cir-  notice  in  writing.    It  contained  also  the 

cumatanoes  of  the  case,  and   especially  following   articles :    12th,  that  in  the 

where  it  is  expressed  to  be  the  liqui-  event  of  such  dissolution  of  partnership, 

dated  damages  to  be  paid  on  a  breach  and  so  long  as  the  plaintiff"  should  con 

of  the  whole  contract,  or  on  a  breach  of  tinue  to  carry  on  the  trade  of  a  coach 

any  certain    provision   of  the  contract,  proprietor  at  Croydon,   the   defendant 

then  it  will   be  regarded  as  liquidated  should  not,  either  on  his  own  account 

damages."    As  to  where  the  sum  des*  or  on  that  of  any  other  person  orper- 

ignated  in  the  contract  has  been  treated  sons,  or  jointly  with  any  other,  run  or 

as  a  penalty  in  England,  Astiey  v.  Wei-  use  for  hire  any  stage-coach,  omnibus, 

don,   2  B.  &  P.  346 ;  Kemble  v.  Farren,  6  or  other  carriage,  or  otherwise  ply  for 

Bing.  141 ;  Davis  v.  Penton,  6  B.  &  C.  hire  on  any  part  of  the  road  over  which 

216 ;  Horner  v.  Flintoff',  9  M.  &  W.  679  ;  the  coach  was  appointed  to  run,  at  any 

14 
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taken,  but  hia  executors,  for  a  certain  consideration,  released  all 
claim  on  the  partnership  estate,*  and  the  surviving  partners  entered 
into  9,joini  covenant  to  indemnify  him  against  all  demands  upon  the 
partnership,  it  was  held,  that  no  other  effect  could  be  given  to  such  a 
covenant  in  equity  than  at  law ;  and,  therefore,  that  the  estate  of  a  de- 
ceased covenantor  was  not  bound  by  it  Sir  William  Grant :  "  Where 
a  joint  bond  has,  in  equity,  been  considered  as  several,  there  has  been 
aci-edit  previously  given  to  the  different  persons  who  have  entered 
into  the  obligation.  It  was  not  the  bond  that  created  the  liability  to 
pay.  But  in  this  case,  the  covenant  is  purely  a  matter  of  arbitrary 
convention,  growing  out  of  no  antecedent  liability  in  all  or  any  of 
the  covenantors  to  do  what  they  have  thereby  undertaken.  Instead 
of  winding  up  the  partnership  conceni,  and  dividing  what  might  re- 
main after  satisfying  all  claims  upon  it,  the  parties  make  an  arrange- 
ment, by  which  the  plaintiff  was  immediately  to  receive  what  was  esti- 
mated to  be  his  testator^s  share  of  the  joint  estate,  he  releasing  to  tlie 

time  within  one  hour  before  or  after  445 ;  Bayley  v.  Peddle,  16  N.  Y.  469  '> 

certain  specified  hours  of  the  day,  under  Mott  v.  Mott,  11  Barb.  (N.Y.)  127. 

the  penalty  of  40/.,  to  be  recovered  by  Mr.  Field  makes  the  following  deduc- 

the  plaintiff  as  liquidated  damages ;  and  tions  and  sonuaary : 

the  last  article  also  prorided,  that  with-  The  sum  expressed  should  be  treated 

out  prejudice  to  the  right  of  the  parties  as  a  penalty. 

under  the  preceding  article,  they  bound  1.  Where  a  small-  sum  of  money  is 

themselves  for  the  true  and   faithful  secured  by  a  large  one. 

performance  of  the  agreement  in  every  2.  Where  it  is  expressed  to  secure  a 

respect,  under  the  penalty  of  100/.,  to  certain  sum  of  money,  or  a  sum  with 

be  recovered  as  aforesaid  :   It  was  held,  interest  exceeding  the  leeal  rate, 

first,  that  the  agreement  of  the  plaintiff  8.  Where  it  is  doubtful  whether  the 

to  enter  into  the  partnership  was  of  it-  parties  intended  the  specified  sum  as  a 

self  a  sufficient  consideration  for  the  *  penalty/  or  liquidated  damages, 

partial  restraint  of  trade  imposed  on  4.  Where    the    agreement   contains 

the  defendant  by  the  12th  article,  and  stipulations  or  covenants  for  the  per> 

therefore  that  an  action  was  maintain-  formance  of  several   things  of  varying 

able  for  a  breach  of  it,  in  running  an  degrees  of  importance,  and  a  sum  is 

omnibus  on  the  road  within  the  pro*  specified  in  general  t«rms  to  be  paid  on 

hibited  hours,  after  dissolution  of  the  a    breadi   of   the  contract ;    and  even 

partnership  bv  notice  from  the  plaintiff;  though  it  be  designated  as  '  damages/ 

second,  that  tne  40/.  must  be  construed  or  'a  fixed  amount,'  or  'spedfied  dam-- 

as  liquidated  damages,  and  not  as  a  ages,*    or   '  liquidated    damages.'    The 

penalty.  American  cases  where  the  sum  sum  expressed  will  be  treated  as  liqni- 

designated   was  treated  as  a  penalty  :  dated  damages. 

Foley  V.  McKegan,  4  Iowa,  1;  Lord  v.  1.  Where  the  agreement  is  in  the 
Gaddis,  9  id.  265 ;  Carpenter  v.  Lock-  alternative  to  do  some  particular  thing 
hart,  1  Ind.  483  ;  Baird  v.  ToUiver,  6  or  pay  a  particular  sum  of  money,  un- 
Humph.  (Tenn.)  186 ;  Jamison  v.  Grey,  less  it  shall  appear  unconscionable. 
29  Iowa,  577  ;  Hise  v.  Foster,  17  id.  23 ;  2.  Where  the  actual  damages  will  be 
Richertson  v.  Richardson,  19  Oal.  330 ;  difficult  or  impossible  of  ascertainment. 
Hammer  v.  Bridenbach,  31  Mo.  49.  especially,  where  the  sum  is  not  so  un- 
American  cases  where  the  sum  was  reasonably  large  as  to  induce  the  pre- 
held  to  be  liquidated  damages :  Wil-  sumption  that  the  parties  did  not  con- 
liams  V.  Green,  14  Ark.  315 ;  Tingley  v.  template  its  payment."  Field  on  Dam. 
Cutler,  7  Conn.  295 ;  Smith  v.  WhiU-  153. 

ker,  23   111.367;  Dwinell  v.  Brown,  54  *  Sumner  v.  Powell,  2  Mer.  80.    See 

Me.  468 ;   Cushing  v.  Drew,  97  Mass.  Rawstone  v.  Parr,  3  Russ.  5^. 
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other  partners  all  interest  in  the  residue.  Why  was  the  testator's 
share  of  the  partnership  estate  to  remain  unaffected  by  any  claims  by 
which  that  estate  might  afterward  be  diminished  f  There  was  no 
equity  that  entitled  him  to  demand  from  the  other  partners  an  en- 
gagement to  that  effect  But  they  are  contented  to  give  him  a  cove- 
nant of  indemnity.  As  it  is  only  a  joint  covenant  that  is  given,  how 
can  I  say  that  it  is  any  more  than  a  joint  covenant  that  was  meant 
to  be  given  F  It  is  not  attempted  to  be.shown  that  there  was  any  mis- 
take in  drawing  the  deed,  or  that  there  was  any  agreement  for  a  cove- 
nant of  a  different  sort  There  is  nothing  but  the  covenant  itself,  by 
which  its  intended  extent  can  be  ascertained.  There  is  no  ground, 
therefore,  on  which  a  court  of  equity  can  give  any  other  than  its  legal 
operation  and  effect." 

Z]qaity  rcdects  dauaes  in  contracts  not  acted  npon. 

Sec.  205.  We  have  seen  that  partnership  articles  are  read  in  a  court 
of  equity  as  not  containing  the  clauses  on  which  the  parties  have  not 
acted.'  Now,  the  not  acting  on  articles  of  a  different  nature  will  be 
good  evidence  of  an  intention  to  abandon  them  ;  ancl,  upon  this  evi- 
dence of  abandonment,  the  court  will  refuse  to  enforce  them.  In 
the  case  of  Jackson  v.  Sedgwick  *  A,  B  and  C  entered  into  partner- 
ship articles  as  ship  agents,  ship  brokers,  and  insurance  brokers.  By 
the  articles  it  was  agreed  that  there  should  be  annual  rests  in  the  part- 
nership account,  and  that,  on  the  death  of  any  of  the  partners,  the 
amount  of  his  capital,  calculated  by  reference  to  the  last  annual  rest, 
should  be  repaid  by  the  survivors  by  installments,  and  that  a  bond 
should  be  executed  by  the  survivors  for  securing  the  amount  with 
interest.  A  died.  For  some  years  previous  to  his  death,  the  partner- 
ship had  engaged  in  business  unconnected  with  that  specified  in  the 
partnership  articles,  namely,  by  shipment  of  goods,  and  otherwise* 
Adventures  of  this  nature  were  depending  at  A's  death,  and  the  result 
of  profit  unascertained  ;  and  since  his  death,  a  loss  in  respect  of  such 
adventure  had  occurred.  Moreover,  the  partnership  had  for  several 
years  omitted  to  settle  annual  accounts  in  pursuance  of  the  articles. 
Upon  the  death  of  A,  the  surviving  partners  executed  a  bond  to  the 
executors  of  A,  conditioned  to  be  void  upon  payment  of  the  installments. 
They  also  paid  to  the  executors  on  account  of  this  bond  sums  amounting 
to  3,4002.  The  executors  having  afterward  commenced  an  action  on  the 
bond,  a  bill  was  filed  by  the  surviving  partners  and  their  co-obligor,  in- 
sisting that  the  balance  of  profit  and  loss  up  to  the  last  annual  rest  pre- 

»  AnU,  pp.  281-384.  » 1  Swanet.  460 ;  IJ.  Wile.  297. 
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ceding  A's  death  ought  to  be  ascertained  by  conanlting  the  resalt  of  all 
engagements  in  which  the  flrm  was  then  embarked,  and  for  which  it 
was  responsible ;  that  the  loss  sustained  in  consequence  of  such  en- 
gagements should  be  brought  into  the  account  between  them  and  the 
executors ;  and  alleging  that,  after  the  just  reduction  in  respect  of 
such  losses,  A's  share  in  the  business  would  not  exceed  3,000/.,  being 
less  than  the  sum  already  paid  by  the  plaintiffs  on  account  of  the 
bond.  The  bill  prayed  that  the  share  of  A,  at  his  death,  might  be 
ascertained  ;  an  account  of  all  sums  paid  by  the  plaintiffs  in  respect 
of  his  share  ;  that  the  defendants  might  repay  what  should  appear  to 
have  been  overpaid  to  them,  and  might  deliver  the  bond,  upon  being 
paid  what,  if  any  thing,  remained  due  ;  and,  in  the  meantime^  be  re- 
strained from  proceeding  at  law. 

Lord  Eldon  granted  the  injunction.  '^  The  articles  of  partnership," 
he  said,  ^*  seem  to  refer  only  to  the  trade  of  ship  agents  and  brokers; 
and  it  is  difficult  to  apply  them  to  trade  of  another  description.  The 
question  will  be,  whether  the  proceeding  de  anno  in  annum  without 
settling  the  accounts,  and  the  engaging  in  business  not  contemplated 
by  the  articles,  are  not  evidence  of  the  intention  of  the  parties  to 
waive  the  agreement  ?  There  would  be  no  difficulty  in  applying  the 
articles  to  the  particular  business  with  reference  to  which  they  were 
framed  ;  but  if  the  parties  engaged  in  business  in  which  their  appli- 
cation would  work  injustice,  as  in  importation  or  exportation,  where 
the  returns  could  not  be  ascertained  at  the  period  limited,  then,  I 
say,  that  these  ai*ticles,  though  they  contain  a  general  reference  to 
other  business,  are  not  such  as  would  have  been  prepared  with  relation 
to  that  specific  business  ;  and  that  engaging  in  that  business  affords 
a  reason  for  not  performing  the  stipulations.'' 

▲otion  must  be  brought  by  all  the  oovenanteeBi 

Sec  206.  It  is  a  genei*al  rule,  that  though  a  covenant  be  joint  and 
several  in  the  terms  of  it,  yet  if  the  interest  and  cause  of  action  be 
joint,  the  action  must  be  brought  by  all  the  covenantees.^  It  follows 
from  this  doctrine  that,  although  the  covenants  in  the  partnership 
articles  be  several  as  well  as  joint,  which  indeed  is  usually  the  case, 
yet  the  interest  of  the  partners  in  the  concern  being  joint,  all  the 
covenantees  must  join  in  an  action  against  the  covenantor  for  a  breach 
of  his  covenant.  In  Eccleston  v.Clipsham,'  it  appeared  by  an  indent- 
ure entered  into  between  certain  partners,  that  '^  each  of  them  respect- 

1 1  Saund.  153.    See   Lane  v.   Drink-        *  1  Saund.  158. 
water,  1  C,  M.  &  B.  599. 
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ively  for  himself,  his  executors  and  administrators,  and  for  his  own 
proper  act  or  acts,  for  so  much  as  belonged  to  his  own  proper  duty, 
but  not  for  the  act  or  duty  of  the  other,  covenanted  and  agreed  to 
and  with  the  other  and  others  of  them  respectively,  and  his  and  their 
respective  executors,  administrators  and  assigns,  by  the  same  indent* 
ure,  in  manner  and  form  following  :  that  is*  to  say, — then  followed  a 
string  of  covenants  regulating  the  partnership  concern  and  the  duties 
of  the  partners.  One  of  the  partners  having  committed  a  breacli  of 
these  covenants,  it  was  held  that  the  rest  ought  to  have  sued  him 
jointly. 

When  the  covcoaiit  wfll  be  treated  as  neveral. 

Sec.  207.  Nevertheless,  by  making  the  operative  words  of  the  cov- 
enants several  as  well  as  joint,  they  may  include  matters  in  which  a 
several  action  may  be  maintainable.  Thus,  in  the  foregoing  case,  in 
which  an  action  was  brought  by  the  executors  of  a  deceased  partner 
against  one  of  the  surviving  partners,  one  of  the  covenants  was  that 
there  should  be  given  to  the  executor  of  any  deceased  partner  an  ac- 
count of  the  partnership  goods  and  debts  due  from  them,  within 
twenty  days  ;  and  one  of  the  breaches  assigned  was  that  the  defend- 
ant had  not  given  any  account  to  the  executors  of  the  deceased  part- 
ner within  twenty  days  after  his  death.  It  was  held  that  the  plain tiflfs 
had  a  several  interest  in  this  matter,  and  that  the  action  upon  it  was 
maintainable  by  them  alone,  without  joining  the  other  surviving  part- 
ner as  a  co-plaintiff. 

ZUiuitration. 

Sec.  208.  In  a  case  of  partnership  of  a  ship,  where  the  part-owners 

« 

agreed  "each  and  every  of  them  with  the  others  and  each  and  every 
of  them,"  that  the  ship  should  be  under  the  management  of  one  of 
them  as  husband,,  who  was  to  make  a  full  account,  etc.,  the  Court  of 
King's  Bench  was  of  opinion  that  the  interest  of  each  part-owner  was 
several,  and  consequently,  that  each  might  bring  his  several  action  on 
the  covenant  against  the  ship's  husband  for  not  making  out  an  ac- 
count* 

Number  of  plalntifTii  may  be  limited  by  the  oontraoL 

Sec.  209.  But,  although  the  general  rale  regarding  the  joinder  of 
covenantees  as  plaintiffs  is  as  above  stated,  yet  persons  entering  into 
partnership  may  by  agreement  limit  the  number  of  plaintiffs  in  actions 
to  be  brought  inte^*  se  in  tlie  course  of  the  partnership  transactions. 

>  Owston  v.  Ogle,  18  East,  688.    See    Servante  v,  James,  10  B.  &  C.  410. 
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Therefore,  where  by  the  terms  of  the  partnership  agreement  a  penalty 
was  inflicted  for  default  in  performance  of  any  of  the  rules,  and  it  was 
agreed  that  one  only  of  the  partners  should  sue  the  defaulter  for 
such  penalty,  it  was  held,  that  the  party  so  appointed  might  sue 
alone,  and  that  the  others  need  not  join  in  the  action.  '^Such  an 
agreement,"  said  Best,  C.  J.,  ''is  in  effect  an  undertaking  on  the  part 
of  the  defendant,  not  to  object  on  account  of  all  who  ought  otherwise 
to  have  been  joined  in  the  action  not  being  joined."* 

This  applies  only  to  aotions  between  the  partners. 

Sec.  210.  It  is  obvious  that  this  power  of  limiting  the  number  of 
plaintiffs  only  applies  to  actions  between  the  partners  themselves. 

If  any  of  the  covenantees  have  not  sealed  the  deed,  they  may  nev- 
ertheless join  in  the  action.'  If  they  have  refused  to  seal  the  deed, 
it  seems  doubtful  whether  a  declaration  by  those  who  have  sealed, 
with  an  averment  that  the  others  have  refused  to  seal,  would  be  suffi- 
cient ;  but  such  a  declaration,  with  a  mere  averment  that  the  others 
have  not  sealed,  is  insufficient,'  for,  as  Holroyd,  J.,  observed,  ^'if  a 
covenant  bo  made  with  three  persons,  although  two  of  them  do  not 
seal  the  deed,  yet  it  is  not  in  law  converted  into  a  covenant  with  one." 

Right  of  action  survives  to  the  other  ooveoantees. 

Sec.  211.  When  one  of  several  partners,  covenantees,  dies,  his  right 
of  action  survives  to  his  co-covenantees,  although  the  covenant  may 
have  been  made  with  each  of  the  covenantees  respectively,  and  their 
respective  executors,  administrators,  and  assigns.^ 

If  there  be  other  covenantees,  obligees,  or  parties  to  the  contract, 
who  ought  io  be,  but  are  not  joined  as  plaintiffs  in  the  action,  advantage 
may  be  taken  of  this  defect  on  demurrer,  motion  in  arrest  of  judg- 
ment, or  writ  of  error,  and  it  will  be  fatal  to  the  suit.' 

When  the  defect  does  not  appear  on  6ioe  of  pleadings  —  Rule. 

Sec.  212.  If  the  defect  of  plain  tiffs  does  not  appear  upon  the  face  of 
the  pleadings,  which  may  be  tlie  case  where  the  deed  is  not  set  out  in 
hcBC  verba-y  or  if  there  be  any  omission  or  variance  in  the  deed  as  stated 
in  the  declaration,  the  defendant  may  crave  oyer,  and  set  out  the 

1  Radenhurst  v.  Bates,  8  Ring.  463 ;  11  *  Eocleaton  v.  Clipsham.  1  Saand.  163. 

Moore,  421.    See  Da  vies  v.  Hawkins,  8  '  Anderson  v.  Martindale,  1  East,  497 ; 

M.  &  S.  488.  Scott  V.  Godwin,  1  B.  &  P.  67 ;  Eccleston 

*  Clement  v.  Henley,  2  Roll.  Abr.  Fait  v.  Clipsham,  1  Saund.  158 ;   Slingsby's 

(F),  pi.  3.  case,  5  Rep.  18  b.    And  see  I  Chit.  Plead. 

■Petrie  v.  Burr,  8  Bam.  &  Cres.  853 ;  7;  Saund.,  Jr.,  Plead.  889. 
4  Dowl.  &  Ryl.  152. 
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deed,  and  demnr'  or  plead  specially  in  bar  of  the  action.  Hence, 
if  an  action  be  brought  on  a  legal  covenant,  contained  in  a  deed  cre- 
ating an  illegal  partne]*8hip,  the  defendant  having  craved  oyer  of  the 
whole  deed,  may  plead  the  illegality  of  the  contract  in  bar  of  the 
action.* 

The  plea  of  no7%  est  factum  operates,  since  the  Bnlesof  Hilary  Teim, 
1834,  only  as  a  denial  of  the  execution  of  the  deed  in  point  of  fact 
All  other  defenses,  including  those  which  make  the  deed  absolutely 
void,  as  well  as  those  which  make  it  voidable,  must  be  specially 
pleaded.  But  it  has  been  said  that  under  this  i)lea  the  defendant 
may  show  an  alteration  in  the  deed  in  a  material  respect' 

Where  covenants  between  partners  are  several  as  well  as  joint,  the 
circumstance  of  the  seal  of  one  of  them  being  erased,  will  not  pi*cvent 
an  action  being  maintained  between  the  others.^ 

When  oourts  of  equity  will  inteif ere. 

Seo.  213.  Courts  of  equity  will  not,  except  in  very  exceptional  in- 
stances, interfere  with  the  concerns  of  a  partnership  unless  a  dissolution 
is  sought  But,  while  as  to  mere  matters  of  disagreement  between  part- 
ners, or  as  to  matters  resulting  from  a  difference  of  views  as  to  the  man- 
agement of  the  business,  the  court  will  not  interfere,'  yet  when  one  part- 
ner, or  a  majority  of  them,  is  doing  or  are  about  to  do  an  illegal  act, 
or  one  in  plain  violation  of  the  articles  of  partnership,  the  court  will 
sometimes  intei*fere  by  injunction  even  when  a  dissolution  is  not 
Bonght* 

The  fact  that  the  act  complained  of  is  acceptable  to  a  majority  of 
the  partners  will  not  defeat  equitable  jurisdiction,  if  it  is  in  fact  one 
that  is  inequitable  as  to  the  complainant,  and  not  warranted  by  the 
contract  Thus,  Mr.  Lindley,  in  his  work  on  Partnership,  p.  758,  says: 
"The  minority,  complaining  of  the  managing  body,  should,  before 
applying  to  the  Court  of  Chancery,  endeavor  to  bring  the  matter  of 
their  grievances  before  their  fellow  shareholders,  and  ascertain  what 
the  views  of  the  majority  are. '' 

I  Com.  Dig.  Pleader  (2  V.)  3,  4.  Jackson,  14  id.  867  ;    Edwards  v.   R. 

*  Morse  y.  Wilson,  4  T.  R.  853;  Lees    R.  Co.,  2    DeG.   &  S    M.  537;  Lawson 
V.  Smith,  7  T.  R.  838.  v.  Morgan,    1  Price,  307;    Stevens  v. 

•Per  Gamey,  B.,  2  C.  M.  &  R.  291.  South  Devon,  etc., &R.R.  Co.,  9  Ha.  313; 

Per  Parke,  B.,  1  Arclib.  Pr.  192.  Mozley  v.  Alston,  1  Ph.  790  ;  Carlin   v. 

^MatthewBon   v.  Lydiate,  Cro.  Kliz.  Drury,  1  V.  &  B.  154;  Waters  v.  Tay- 

408 ;  Collins  v.  Prosser,  1  Bam.  &  Cres.  lor,  15  Yes.  10 ;  Foss  y.    Harbottle,  2 

682.  Ha.  461. 

*  Anderson    v.    Anderson,   25   Beay.        •  Gratz  v.  Bayard,  11  S.  &  R.  (Penn.) 
190  ;  Marshall   v.   Colman,  2  J.  &  W.  41  ;  Miles  y.  Thomas,  9  Sim.  607. 

266 ;  Wander  y.  Stitwell,  8  Jur,  (N.  8.)       '  Exeter  &  Crediton  R  R.  Co.  v.  Bul- 
9 ;  Smith  y.  Joyes,  4  Beay.  508 ;  Kent  v.    ler,  5  Rail.  Ca.  211. 
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Win  not  rettnin  act  approved  by  mi^Jority  of  partaara  Qnlaw  illafaL 

Sec.  214.  If  the  majority  agree  with  and  sanction  the  eonrse 
adopted  or  proposed  to  be  adopted  by  the  manafi^ng  body^  and  if  thai 
course  is  not  illegal  if  approved  by  the  majority ^  the  court  clearly  cannot 
interfere.  But  if  that  course  will  be  illegal,  although  sanctioned  by 
the  majority  of  shareholders,  then,  even  if  it  is  approved  by  all  of  them 
except  one,  the  court  will  interfere  at  the  suit  of  that  single  dissentient 
shareholder,  and  protect  him  and  his  interests.  But  even  in  this  case 
he  must,  before  applying  to  the  court,  endeavor  to  avail  himself  of 
such  extrajudicial  remedies  as  may  be  open  to  him.* 

As  an  illustration  of  the  first  of  these  propositions,  reference  may 
be  made  to  the  case  of  Lord  v.  The  Governor  and  Company  of  Cop- 
per Miners  in  England,*  whei*e  a  shareholder  in  an  incorporated  min- 
ing company  filed  a  bill  to  restrain  the  governing  body  from  vest- 
ing the  property  of  the  company  in  trustees  for  the  benefit  of  its 
creditors.  Lord  Cottenham  (reversing  the  decision  of  V.  C.  Knight 
Bruce)  allowed  a  demurrer  to  the  bill,  on  the  ground  that  it  was 
competent  for  a  majority  of  shareholders  to  sanction  such  a  proceed- 
ing, and  that  it  appeared  that  in  fact  they  had  sanctioned  it 

Illegal  acts  will  be  restrained. 

Sec.  215.  The  important  principle  that  one  out  of  any  number  of 
shareholders  or  partners  is  entitled  to  the  protection  of  the  court 
against  the  illegal  acts  of  the  others '  although  he  stands  alone,  was 
emphatically  declared  and  strictly  carried  out  by  Lord  Eldon  in 
Natusch  V.  Irving*  and  Const  v. Harris,'  both  of  which  have  been  re- 
ferred to  in  a  former  part  of  this  work  at  considerable  length.*  In 
those  cases  Lord  Eldon  was  dealing  with  partnerships  and  unincor- 
porated companies,  but  precisely  the  same  principle  applies  to  all 
companies,  whether  incorporated  by  act  of  Parliament,  charter,  let- 
ters patent,  or  registration.  Thus,  in  Adley  v.  The  Whitstable  Com- 
pany,^ Lord  Eldon  restored  a  member  of  a  company  incorporated  by 
Act  of  Parliament  to  rights  from  which  he  had  been  unlawfully  ex- 
cluded under  color  of  a  by-law  of  the  company.     In  Preston  v.  The 

>  Bailey  v.  Birkenliead  Bail.  Co.,  12  '  /.  0.,  illegal  although  sanctioned  hy 

Beav.  483 ;   Edwards    v.   Shrewsbury,  a  majority, 

etc.,  Rail.  Co.,  2  DeO.  &  S.  587.  *  Gow  on  Part.,  App.  898. 

« 2  Ph.  740.    See,  too,  Kent  v.  Jack-  » T.  &  R.  618,  619. 

son,  14  Beav.  367,  and  2  DeO.  Mac.  &  G.  *  Chappie  v.  Cadell,  Jac  637. 

49  ;  the  Exeter  and  Crediton   Railway  ^  17  Yes.   816,  and  19  id.  804,   and  1 

Co.  V.  Buller,  6  Rail.   Oa.  219 ;  Inder-  Mer.  107,  where  a  decree  for  an  account 

wich  V.  Snell,  2  Mac.  &  G.  216,  wh«re  of  profits  was  ma^e. 
directors  complained  that  they  had  been 
wrongfully  removed. 
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Grand  Collier  Dock  Company,*  the  Vice-Ohancellor  of  England  over- 
ruled a  demurrer  to  a  bill,  the  object  of  which  was  to  compel  certain 
shareholders  to  pay  calls,  although  it  had  been  in  effect  unani- 
mously resolved  at  a  special  general  meeting  of  the  company  that  no 
calls  should  be  made  upon  them.  So,  in  Beman  v.  Bufford,'  the 
court,  at  the  suit  of  a  small  minority  of  shareholders  in  a  railway 
company^  restrained  what  in  effect  would  have  been  a  transfer  of  the 
business  of  that  company  to  another  company,  although  the  great 
majority  of  shareholders  in  the  former  were  desirous  that  such  trans* 
fer  should  be  made.  So,  in  Henry>.  The  Great  Northern  Bailway 
Company,'  the  court  interfered  to  protect  the  preference  shareholders 
in  a  company  against  the  directors  and  other  shareholders,  who  in- 
tended to  make  an  illegal  apportionment  of  dividends.*  And  upon 
the  same  principle,  the  court  has  over  and  over  again  interfered,  at 
the  instance  of  a  minority  of  shareholders,  to  prevent  an  application 
of  the  funds  of  companies,  to  purposes  foreign  to  those,  to  attain 
whicli  alone  such  companies  were  formed.' 

Will  intavfoe  to  oontrol  fitictioiis  minority. 

Sec.  216.  The  court  will  interfere  to  control  factious  minority 
which  impedes  the  execution  of  the  lawful  resolutions  of  the  ma* 
jority.*  Nor  can  Mozley  v.  Alston  '  be  considered  as  inconsistent 
with  this  proposition;  for,  although  in  that  case  the  court  certainly 
did  refuse  to  interfere,  it  was  not  called  upon  to  do  so  in  a  suit 
properly  framed ;  and  it  is  tolerably  clear  from  the  judgment  that, 
if  the  majority  had  chosen  to  institute  a  suit  in  the  name  of  the  cor- 
poration, the  court  would  have  acted  very  differently.' 

*  11  Sim.  827.  pljing  to  Parliament  to  change  the  con- 
>  1  Sim.  (N.  S.)  080.  See,  too^Wlnch  v.    Btitnldoti  of  the  company,  Mont  t.  The 

TheBirkenbead,  etc..  Rail.  Co.,5  DeG.  Shiewabory  and  Chester  Rail.  Ck).,  13 

A  Sm.  562 ;  Salomons  v.  Laing,  12  Beav.  Beav.  1 ;  Simeon  v.  Denison,  10  Ha.  51 ; 

877.  Vance  v.  The  Eaat.  Lana  Rail.  Ck>.,  8  K. 

*  4  K.  &  J.  1,  and  1  DeG.  &  J.  606.  &  J.  50,  and  the  cases  there  referred  to. 
See,  too,  Oarlisle  t.  The  South  Eastern  *  See  The  Exeter  and  Crediton  Rail. 
Bail.  Co.,  1  Mac  &  G.  688.  Co.  v.  BuUer,  5  Rail.  Ca.  211,  in  which 

*  Other  cases  will  he  found  under  the  the  court  did  so  interfere. 
head  Injunction,  itifra.  U  Ph.  790 

*  See,  for  examples,  as  to  making  "  In  Miles  y.  Thomas,  9  Sim.  606,  V. 
part  only  of  a  railway,  Cohen  v.  WIT-  C.  Shad  well  declined  to  restrain  the 
kinscm,  12  Beav.  125,  and  1  Mac  &  G.  sailing  of  a  ship,  although  it  would 
481  ;  Hodgson  v.  Powis,  12  Beav.  892,  seem  that  the  majority  of  the  share- 
029,  and  1  DeG.  Mac.  &  G.  6 ;  Logan  v.  holders  of  the  company  to  which  the 
Ooartown,  18  Beav.  22.  As  to  emhark-  ship  belonged  were  opposed  to  her  sail- 
ing in  a  totally  new  kind  of  business,  ing  on  the  voyage  on  which  she  was 
Natusch  V.  Irving,  Colman  v.  The  East-  about  to  be  sent.  The  report  of  this 
em  Counties  Rail.  Co.,  10  Bear.  1;  Bag-  case  is  however  obscure,  not  only  as  to 
shaw  v.  The  Eastern  Un.  Rail.  Co.,  7  the  facts,  but  also  as  to  the  reasons  for 
Ha.    114,  and  2  Mac.  &  G.  880 ;  Salo-  the  judgment. 

mons  V.  Laing,  12  Beav.  889.     As  to  ap- 
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Of  the  rule  not  to  interfere  at  the  instanoe  of  penoui  who  have  been  guilty  of 
laohee. 

Sec.  217.  Independently  of  the  Statute  of  Limitations,  a  plaintiff 
may  be  precluded  by  his  own  laches  and  inconsistency  of  conduct 
from  obtaining  relief  in  a  court  of  equity.  Laches  presupposes  not 
only  lapse  of  time,  but  also  the  existence  of  circumstances  which  ren- 
der negligence  imputable ;  and  unless  reasonable  vigilance  is  shown 
in  the  prosecution  of  a  claim,  a  court  of  equity,  acting  on  the  maxim, 
vtgilantibus  non  dormientibus  subveniunt  leges,  will  decline  to  inter- 
fere, and  will  leave  the  plaintiff  to  such  remedy,  if  any,  as  he  may 
have  at  law. 

Rule  in  Sherman  ▼.  Sherman. 

Sec.  218.  In  the  early  case  of  Sherman  v.  Sherman,'  two  persons 
had  dealings  as  merchants ;  one  of  them  died  ;  his  widow  filed  a  bill 
for  an  account,  but,  although  the  Statute  of  Limitations  did  not 
apply,  the  bill  was  dismissed  on  the  ground  that  many  years  had  eliqpsed 
since  the  dealings  in  question  had  taken  place,  and  the  deceased  had 
allowed  any  claims  he  might  have  had  to  slumber.'  Again,  where  an 
account  has  been  rendered,  and  has  been  long  acquiesced  in,  unless 
fraud  be  proved,  a  court  of  equity  will  not  re-open  it,  although  the 
account  may  be  shown  to  be  erroneous,  and  although  no  final  settle- 
ment was  ever  come  to.'  The  same  principle  is  acted  on  in  taking 
accounts;  for  charges  long  improperly  made  and  acquiesced  in,  or  long 
omitted  to  be  made,  are  regarded,  in  the  absence  of  fraud,  as  having 
been  made  or  omitted  by  agreement,  and  the  question  of  mistake  will 
not  be  gone  into.^ 

BfSBOt  of  laohee  in  some  oaaee. 

Sec.  219.  In  suits  by  shareholders  against  companies  and  their 
directors  the  laches  of  the  plaintiff  frequently  prove  fatal  to  his 
case.  In  Graham  v.  The  Birkenhead,  etc.,  Railway  Oompany,'  a  suit 
was  instituted  by  a  shareholder  in  a  company  to  restrain  the  comple- 
tion of  part  only  of  the  company's  works.  There  had  been  several 
suits  for  the  same  purpose  instituted  by  other  shareholders,  but  for 
reasons,  to  which  it  is  not  material  to  advert,  those  suits  were  never 
effectually  prosecuted.  It  had  been  known  for  a  considerable  time 
that  it  was  not  intended  by  the  directors  to  complete  the  company's 
works  as  originally  contemplated,  and  that  in  fact  there  were  not  suffi- 

1 3  Vem.  276.  v.  Page,  34  Bear.  654;  Stapart  v.  Arrow. 

« See,  too,  Stuart  v.  Mellish,  2  Atk.  610.  smith,  3  8m.  &  G.  176. 

'  Soott  V.  Milne«  5   Beav.  216,  aDd  on  ^Thornton  y.  Proctor,  1  Anst.  94. 

appeal,  7  Jar.  709.     See,  too,  Williams  » 2  Mac.  &  G.  146. 
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cient  f ands  for  that  purpose.  It  was  also  well  known  that  the  directors 
had  for  some  time  heen  completing  part  of  the  works.  It  was  held 
that  those  who  disapproved  of  the  application  of  the  company's 
funds  to  that  limited  exiient^  ought  to  have  taken  proceedings  to  stop 
it  at  once ;  and  that  having  regard  to  the  laches  of  the  plaintiff  he  was 
not  entitled  to  relief. 

Again,  in  Stupart  v.  Arrowsmith/  a  suit  was  instituted  by  a  share- 
holder in  a  company  against  its  directors  and  others  for  the  purpose 
of  compelling  them  to  restore  funds  of  the  company  alleged  to  hav 
been  illegally  applied  in  buying  up  shai'es/  and  for  a  general  account. 
It  appeared,  however,  that  the  alleged  illegal  purchase  of  shares  had 

not  taken  place,  that  the  directors  bad  laid  accounts  before  the  share- 
holders showing  the  amount  of  the  company's  receipts  and  expendi- 
ture, and  the  balance  to  be  divided ;  that  these  accounts  had  been 
adopted  at  a  general  meeting,  and  that  payments  had  been  made  to 
some  of  the  shareholders  upon  the  footing  of  these  accounts.  The 
suit  was  not  instituted  until  three  years  after  the  adoption  of  the 
accounts,  at  the  meeting  referred  to,  and  it  was  held  that  under  these 
circumstances,  and  no  fraud  having  been  proved,  the  plaintiff  was  not 
endtled  to  the  interference  of  the  court 

A  ihareholdarUi  preobided  from  oomplaining  of  lachM  whan. 

Sec.  220.  It  seems  that  a  person  who  acquires  a  share  from  a  former 
shareholder  is  precluded  from  complaining  of  what  his  predecessor 
could  not  complain  himself.'  The  cases  in  which  the  doctrine  of 
laches  is  perhaps  of  the  greatest  importance,  is  where  persons  have 
agreed  to  become  partners,  and  one  of  them  has  unfairly  left  the  other 
to  do  all  the  work,  and  then,  th^re  being  a  profit,  comes  forward  and 
claims  a  share  of  it.  In  such  cases  as  these,  the  plaintiff's  conduct 
lays  him  open  to  the  remark  that  nothing  would  have  been  heard  of 
him  had  the  joint  venture  ended  in  loss  instead  of  gain  ;  and  a  court 
of  equity  will  not  aid  those  who  can  be  shown  to  have  remained  quiet 
in  the  hope  of  being  able  to  evade  responsibility  in  case  of  loss,  but  of 
being  able  to  claim  a  share  of  gain  in  case  of  ultimate  success.  Thus, 
in  Cowell  v.  Watts^  tlie  plaintiff  and  the  defendant  had  agreed  to  take 
land  for  the  purpose  of  improving  it  and  letting  it  upon  building 
leases.    A  long  lease  was  accordingly  obtained,  and  was  taken  in  the 

1 3  Sm.  &  G.  176.     See,  too,  Kent  v.        *>  Ffooks  v.  Soath  Western  Rail.  Co.,  1 
Jackson,  14  Beay.  367,  and  2  De  0.  Mac.     Sm.  &  G.  142. 
&  G.  49.  42  H.  &  Tw.  224. 

*  See  as  to  this,  Evans  v.  Coventry,  2 
Jnr,  (N.  S.)  557. 
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name  of  the  defendant  The  plaintiff  then  applied  to  the  defendant 
to  enter  into  a  written  a^*eement  upon  the  subject  of  their  joint 
adventure,  but  this  the  defendant  declined.  He  also  assumed  to  act 
as  sole  owner  of  the  land  obtained  ;  he  removed  the  plaintiff's  cattle 
from  it,  and  borrowed  money  on  a  mortgage  of  the  land,  and  expended 
such  money  in  building  upon  it.  The  plaintiff  all  this  time  did  nothing, 
although  he  was  aware  of  what  was  going  on.  After  a  lapse  of 
eighteen  months  the  plaintiff,  by  his  solicitor,  called  upon  the  defend- 
ant to  peiiorm  the  original  agreement ;  and  the  defendant  declining, 
a  suit  for  specific  performance  was  instituted.  The  bill,  however,  was 
dismissed  with  costs,  on  the  ground  that  the  plaintiff  had  by  his  con- 
duct induced  the  defendant  to  suppose  that  the  plaintiff  had  aban- 
doned the  speculation,  and  that  the  defendant  had  the  sole  right  to 
the  land. 

JLppUoaiWlitj  of  dodtxinm  to  miaing  companies. 

Sec.  221.  The  docifine  now  under  discussion  is  especially  applicable 
to  mining  partnerships*  Mining  operations  are  so  extremely  doubtful 
as  to  their  ultimate  success,  that  it  is  of  the  highest  importance  that 
those  engaged  in  them  should  know  on  whom  they  can  confidently 
rely  for  aid  ;  if,  therefore,  a  pei*son  engages  in  a  mining  adventure, 
in  partnership  with  others,  and  disputes  arise  between  them,  and  he 
is  denied  a  partner's  ri^ts,  he  should  be  careful  to  assert  his  claims 
while  the  dispute  is  fresh ;  for  if  he  lies  by  until  the  mine  has  been 
rendered  prosperous  by  his  copartners,  and  he  then  comes  forward 
insisting  on  his  rights  as  a  partner,  and  seeks  the  assistance  of  a  court  of 
equity,  he  will  be  refused  its  aid  on  the  ground  that  he  has  applied  for  it 
too  late.  On  this  principle,  in  Senhousev.  Christian,*  where  several 
persons  were  lessees  of  a  colliery,  and*the  lease  being  about  to  expire, 
one  of  them  obtained  a  renewal  of  it  in  his  own  name.  Lord  Rosslyn 
dismissed  with  costs  a  bill  filed  by  the  others  claiming  the  benefit  of  the 
renewed  lease.  The  plaintiffs  had  allowed  the  defendant  to  work  the 
colliery  single-handed  at  a  great  expense ;  and  although  they  were 
aware  of  all  the  facts  when  the  original  lease  expired,  they  did  not 
take  any  proceedings  to  enforce  their  rights  until  four  years  after- 
ward. This  case  was  referred  to  with  approbation  by  Lord  Eldon, 
in  the  case  of  Norway  v.  Rowe,*  in  which  he  refused  a  motion  for  a 
receiver  made  on  behalf  of  a  person  claiming  to  be  a  partner,  but 

1  Cited  19  Ves.  157,  and  reported  in  a  the  case  is  always  regarded  as  an  ao- 

note  to  19  Beav.  356.  tboritj  in  support  of  the  doctrine  acted 

*19  Ves.  144.      There   were   more  on  by  Lord   RoBslyn  in  Senhouse   v. 

grounds  than  one  for  this  decision,  but  Christian. 
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whose  rights  had  been  long  denied.  Again,  in  Prendergast  y.  Tnrton/ 
where  the  capital  sabscribed  for  working  a  mine  was  spent,  and  the 
plaintiffs  refused  to  contribute  more,  but  the  other  partners  did  con- 
tribute more,  and  ultimately,  after  a  lapse  of  some  years,  succeeded 
in  making  the  mine  profitable,  and  then  the  plaintiffs  came  forward 
claiming  their  shares  in  the  concern,  their  bill  was  dismissed  by  the 
Yice-Chancellor  Knight  Bruce,  and  his  decision  was  affirmed  on  ap- 
peal. The  same  doctrine  was  applied  in  the  recent  case  of  Clegg  v. 
Edmonson,*  the  facts  of  which  were  similar  to  those  of  Benhouse  t. 
Ohristian,  already  referred  to.  In  one  respect,  Clegg  y.  Edmonson 
goes  further  than  the  other  cases,  for  although  the  plaintiffs  had  not 
asserted  their  claims  by  any  legal  proceedings  until  it  was  too  latoir 
they  had  constantly  insisted  on  their  right  to  participate  in  the  profits 
obtained  by  the  defendants  under  the  renewed  lease.  Upon  this 
point,  however,  it  was  observed  by  the  Lord  Justice  Turner  that  he 
could  not  agree  to  a  doctrine  so  dangerous  as  that  a  mere  assertion 
of  a  claim,  unaccompanied  by  any  act  to  give  effect  to  it,  can  avail  to 
keep  alive  a  right  which  would  otherwise  be  precluded.' 

Adv«ntagM  of  evidence  of  abandoamtiit. 

Sec.  222.  In  the  cases  already  referred  to  it  will  be  observed  that 
there  was  no  positive  evidence  that  the  plaintiff  had  ever  abandoned 
his  rights,^  and  in  Clegg  v.  Edmonson  there  was  evidence  to  show 
that  no  abandonment  had  ever  been  contemplated.  It  need,  how- 
ever, scarcely  to  be  observed,  that  positive  evidence  of  abandonment, 
in  addition  to  the  negative  evidence  derived  from  mere  lapse  of  time 
during  which  nothing  has  been  done  by  the  plaintiff,  greatly  im- 
proves the  position  of  his  opponent.  There  are  several  oases  illus- 
trating this.  In  Jekyl  v.  Gilbert,*  two  artificers  agreed  to  do  work 
for  their  joint  benefit;  after  the  work  was  done,  the  person  for  whom 
it  was  done  refused  to  pay  ;  the  defendant  requested  the  plaintiff  to 
join  in  legal  proceedings  to  compel  payment,  but  the  plaintiff  de- 
clined.   Thereupon  the  defendant  brought  an  action  for  payment  of 

'  1  Y.  &  C.  C.  98,  and  on  appeal,  13  L.  that  no  abandonment  of  right  waa  inr 

J.  Ch.  388.                        .  tended. 

*8  Jar.  (N.  S.)  299.  *  «In  Prendergast  y.  Tarton  perhaps 
*  This  general  proposition  mast  of  there  was,  and  it  Is  on  the  ground  that 
coarse  be  taken  with  reference  to  the  there  was,  that  Lord  Ghelsford  dis- 
ease before  the  ooart.  It  cannot  be  laid  tinguished  that  case  from  Hart  y. 
down  as  nniversally  true  that  protests  Clarke,  which  will  be  noticed  hereafter, 
are  useless.  They  exclude  iDierences  See  6  H.  L.  Ca.  657-659. 
which,  in  their  absense,  might  fairly  be  ^  M'Naghten's  Select  Gases  in  Chan- 
drawn  from  the  condact  of  the  party  ceiy.  39. 
protesting,  and  are  conclosive  to  show 
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tbe  work  done  br  him,  and  otvUined  a  Terdiet.  The  plaintiff  dm 
<*faii^  half  the  amooBt  leoofered,  but  the  eonrt  held  that  he  was 
BoC  entitled  to  anj  riuae  of  it.  So  if  a  parlHivBer  of  a  ridp  dia^K 
{Hoves  of  a  piopoaed  xofMgc,  and  arieitB  the  ddp  nntii  theother  part- 
ovnen  gire  him  aecniitj  for  his  diaie,  he  is  not  entitled  to  anj 
portion  of  die  profits  anang  from  aach  ▼ojagt,'  Again,  vheie  two 
peraons  agreed  to  take  land  on  leaae  for  a  building  apwmlatinn,  and 
one  of  them  afmnaid  abandoned  die  ipeenlation  and  died^  it 
hdd  that  the  eqoitaUe  eatate  and  dw  legal  eatate  vero  in  tht 

▼ia.,  the  winifur,  and  that  he  was  not  a  tmstee  m  to  any 

of  it  fir  die  execoton  of  the 


Sec  223.  McLore  t.  Biplej  *  may  be  lefeired  to  as  iDastiating  the 
principle.  There  the  {daintilf  and  the  defendant  entered  into 
an  agreement  for  the  joint  pnrehaae  of  goods  to  be  amt  to  China  for 
sale,  and  f<»-  the  ioTestmait  of  the  proceeda  in  the  pnrehaae  of  tea  on 
the  jmnt  aoooont.  The  money  neceaaAry  for  the  pordiaae  of  the 
goods  was  to  be  snpj^ied  by  the  fdaintiir  and  by  the  defendant 
jointly.  It  was,  howera*,  agreed  that  die  defendant  shonld,  in  die 
first  instance,  gire  bills  for  die  whole  amoont  of  the  parchaae-moneTy 
and  that  when  the  biDs  fdl  dne  the  {daintiir  sboold  proride  his  share 
of  their  amount  for  the  porpoee  of  enabling  the  defendant  to  pay 
dion.  In  porsoance  of  this  agreement  goods  were  bought  and  sent 
to  China,  and  bills  were  giren  by  the  defendant  Before  any  of  the 
biDs  became  payaUe  it  i^ipeared  likely  that  the  adrentore  would 
result  in  a  loss,  and  this  was  known  to  both  parties.  Sh<Htiy  before 
the  time  when  the  first  of  die  biDs  became  due,  the  defendant  ^^ied 
to  the  plaintiff  for  his  share  of  the  amount  of  the  bilL  Hie  plaintiff 
was  not  prepared  to  supply  it,  and  the  defendant  thereupon  gave  the 
plaintiff  the  option  of  withdrawing  from  the  speculation  altogether. 
This  offer  was  accepted,  and  the  plaintiff  f <»inally  resigned  all  share 
in  the  adfenture.  Shortly  afterward  a  new  agreement  was  come  to 
for  the  purchase  by  the  plaintiff  <tf  part  of  the  return  cargo,  in  whidi, 
by  the  preceding  arrangement,  the  defendant  done  had  become  in- 
terested. The  cargo  arrired,  and  it  was  then  found  that  the  original 
speculation  resulted  in  considerable  profit.  The  plaintiff  sought  to 
avoid  his  agreement  to  withdraw,  and  his  subsequent  agreement  for 
purchase,  on  the  ground  that  after  he  had  been  ai^lied  to  for  nMMiey, 


*  Dkris  T.  Johnfltoae.  4  Sm.  539.  *8  Mac  *  6.  875. 

>  BeiD  J  T.  Wftlah.  U  Ir.  Eq.  & 
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and  before  he  agreed  to  withdraw,  the  defendant  had  received  two 
letters  from  his  correspondents  in  China  which  he  had  concealed  from 
the  plaintiff.  These  two  letters,  however,  contained  nothing  calcu- 
lated to  lead  to  the  supposition  that  the  adventure  would  be  more 
profitable  than  was  previously  imagined,  and  it  was  clearly  shown 
that  the  defendant  had  not  been  guilty  of  any  misrepresentation.  It 
was  accordingly  held  that  the  plaintiff  had  no  right  to  be  relieved 
from  his  contract,  merely  because  those  letters  had  not  been  commu^ 
nicated  to  him.  In  delivering  judgment,  the  Lord  Ghanoellor  pro- 
ceeded  upon  the  grounds  that  although  at  first  both  parties  were 
entitled  to  all  the  information  relating  to  their  joint  adventure,  the 
plaintiff,  by  not  advancing  his  share  of  the  funds  when  required, 
ceased  any  longer  to  have  the  rights  of  a  partner,  and  that,  after 
having  agreed  to  embark  in  the  speculation  for  better  and  for  worse, 
the  plaintiff  had  no  right  whatever  to  say  to  the  defendant,  **  Give  me 
all  your  information,  and  I  will  decide  whether  I  will  be  a  partner 
or  not'* 

OaMS  whare  laohM  have  not  been  regwrded. 

Sbo.  224.  It  is  now  necessary  to  advert  to  one  or  two  cases  appar- 
ently at  variance  with  the  foregoing,  and  in  which  persons  claiming 
the  rights  of  partners  have  succeeded  in  obtaining  the  assistance  of  a 
court  of  equity,  although  their  demands  have  been  stale,  and  although 
the  success  of  the  joint  adventure  has  been  due  to  the  exertions  of 
those  against  whom  those  demands  were  made.     The  case  of  Lake  v. 
Graddock  is  sometimes  referred  to  as  one  of  the  class  now  in  ques- 
tion.    But  this  case,  in  truth,  only  decided  that  if  one  of  several  part- 
ners chooses  to  claim  the  benefit  of  partnership  dealings,  after  having 
for  some  time  ceased  to  take  any  part  in  the  affairs  of  the  partnership, 
he  must  contribute  his  share  of  the  outlays  made  by  the  other  part- 
ners, with  interest.     It  was  not  decided  in  Lake  v.  Craddock  that  a 
partner  could,  on  the  above  terms,  claim  the  benefit  of  what  had  been 
done  by  the  others;  and  although  the  decree  gave  a  partner  who  had 
long  abandoned  the  concern  the  option  of  either  claiming  a  share  on 
proper  terms,  or  of  being  excluded  altogether,  the  other  partners  do 
not  appear  to  have  raised  any  objection  to  this  option  being  given. 
The  cases  which  are  most  at  variance  with  those  referred  to  in  the 

>  8  P.  W.  168.  The  bill  in  efiect  was  ftdn.  An  aoooont  was  decreed  and  lib- 
filed  by  the  plaintlif  agidnst  four  per-  ertj  was  given  to  this  defendant  to  oome 
sons,  his  copartners,  for  an  acconnt.  in  on  terms,  or  to  be  excluded.  He  ap- 
One  of  the  defendants  had  long  ceased  pealed,  being  discontented  with  the 
to  take  any  part  in  the  partnership  af-  terms  proposed. 
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preceding  pages,  are  the  recent^  cases  of  Hari;  t.  Clarke  and  Clements 
V.  Hall.  In  Hart  v.  Clarke*  the  facts  were  shortly  as  follows:  A  min- 
ing company  was  formed  on  the  cost^book  principle,  and  there  was  no 
express  agreement  authorizing  the  forfeiture  of  shares  on  the  non- 
payment of  calls.  The  plaintiff  and  the  defendants  were  lessees  of 
the  mine,  and  the  only  shareholders  therein.  Money  being  required 
for  carrying  on  the  mine,  and  the  plaintiff  not  furnishing  his  propor- 
tion of  the  sum  required,  was,  on  more  than  one  occasion,  informed 
that  on  continued  non-payment  his  shares  would  be  forfeited,  and 
ultimately  they  were  declared  forfeited.  The  plaintiff,  who  had  all 
along  denied  the  power  of  his  ooadyenturers  to  forfeit  his  shares 
and  had  suggested  modes  of  obtaining  money  which  they  had  not 
approved,  gave  them  notice  that,  in  the  event  of  the  mine  proving 
successful,  he  should  expect  his  share  of  the  profits,  and  should,  if 
necessary,  take  legal  proceedings  to  enforce  his  claim.  A  year  and  a 
half  then  elapsed,  and  at  the  end  of  that  time  he  asserted  his  claim, 
and  the  defendants  refusing  to  recognize  it,  a  bill  was  filed  for  an 
account.  The  master  of  the  rolls  held  it  to  be  clear  that  no  number 
of  partners  could  exclude  another  partner  and  forfeit  his  share,  but 
that  the  plaintiff  was  not  entitled  to  be  considered  as  still  a  partner  : 
1,  because  the  notice  to  forfeit  his  share  might  be  regarded  as  a  notice 
to  dissolve  the  partnership;  and,  2,  because,  for  nearly  two  years,  he 
had  taken  no  step  whatever  to  assert  his  rights,  but  had  allowed  other 
people  to  work  the  mine,  and  had  only  come  forward  when  he  found 
it  had  proved  a  profitable  speculation.  On  appeal  it  was  also  held  that 
the  supposed  right  to  forfeit  had  no  existence;  but  it  was  further  held, 
1,  that  the  notice  of  forfeiture  could  not  operate  as  a  dissolution,  inas- 
much as  that  was  not  the  object  with  which  the  notice  had  been 
given;  and,  2,  that  under  the  peculiar  circumstances  of  the  case,  the 
plaintiff  could  not  be  held  to  have  shown  any  intention  to  abandon 
the  undertaking,  and  that  the  nature  of  mining  speculations  was  such 
as  to  render  it  inequitable  to  lay  down  as  a  general  rule  that  no  adven- 
turer should  be  entitled  to  relief  in  equity  when  the  adventure  becomes 
productive,  unless  he  had  paid  up  his  calls  whilst  it  remained  unpro- 
ductive. 

The  ground  of  the  decision  in  the  above  case,  and  that  which  dis- 
tinguishes it  from  Senhouse  v.  Christian,  and  other  cases  alluded  to 
above,  is  this,  viz.:  that  the  plaintiff  in  Hart  r.  Clarke  had,  as  one  of 
the  lessees  of  the  mine,  a  legal  interest  therein,  which  nothing  had 

^■^^— ^^^"^  »  ■    ■■■■■■■■■  ^imm  m  m  ■■  mw»  ■  ■  m       ^  ■■■■  m  '     >m  M»^^M^Mi^M^^i^»i^^.^^^ 

»  Clarke  V.  Hart.  6  H.  L.  Ca.  638.  af-  G.  332,  and  reversing  S.  C.,19  Beav. 
firming  Hart  v.  Clarke.  6  DeG.  Mac.  &    349. 
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displaced.  The  court,  therefore,  was  in  this  position:  it  was  com- 
pelled either  to  make  a  decree  in  favor  of  the  plaintiff,  or  to  declare 
him  a  trustee  of  his  share  in  the  mine  for  the  defendants;  and  there 
not  being  sufficient  grounds  for  justifying  the  latter  altematiye,  the 
former  was  necessarily  adopted.  Upon  no  other  ground  can  the  case, 
it  is  submitted^  be  distinguished  from  Clegg  v.  Edmondson  and  the 
other  cases  alluded  to  above;  for,  although  reliance  was  placed  in  the 
judgment  in  Hart  v.  Clarke,  on  the  distinct  notice  given  by  the  plain- 
tiff that  he  did  not  acquiesce  in  the  defendant's  conduct,  and  should 
insist  on  his  rights,  it  was  decided  in  Clegg  v.  Edmondson^  that  a  pro- 
test did  not  enlarge  the  time  within  which  redress  must  be  sought  in 
a  court  of  equity. 

Clements  v.  Hall*  is  another  case  in  which,  notwithstanding  the 
lapse  of  a  considerable  time,  it  was  held  that  relief  ought  to  be  given 
to  a  person  claiming  an  interest  in  a  mine;  but  the  facts  in  that  case 
were  very  peculiar,  and  four  judges  were  equally  divided.  Lord  Cran- 
worth  and  Lord  Justice  Turner  holding  that  the  plaintiff  was  enti- 
tled to  relief,  whilst  Lord  Justice  Knight  Bruce  and  Sir  John  Bom- 
illy  were  of  a  contrary  opinion.  The  facts  were  in  substance  as  fol- 
lows: A  and  B  were  lessees  of  a  mine  which  they  worked  as  part- 
ners. The  lease  expired,  but  the  lessees  continued  in  possession  as 
tenants  fi'om  year  to  year,  and  worked  the  mine  as  before.  In  1847, 
A  died,  leaving  C  his  executor,  and  bequeathing  an  interest  in  the 
mine  to  D.  B,  after  the  death  of  A,  worked  the  mine  alone,  claim- 
ing it  as  his  own  entirely,  and  refusing  to  give  any  account  to  C,  who, 
however,  constantly  pressed  for  one.  In  1860  B  negotiated  for, 
and  obtained  from,  the  landlord  a  new  lease,  but  on  more  oner- 
ous terms  than  before.  Of  this,  C  had  no  notice.  After  the 
new  lease,  B,  who  since  the  death  of  A  had  only  kept  the  mine 
going,  began  to  work  it  in  earnest  and  at  a  profit ;  and  in  1851  D 
filed  a  bill  against  B  and  C  to  establish  his  interest  in  the  mine.  C 
admitted  D's  title,  but  B  put  in  no  answer  and  the  suit  was  not  pros- 
ecuted. In  1853  B  died  and  C  became  his  representative.  In  1854 
the  plaintiff,  who  was  the  assignee  of  D's  interest,  filed  a  bill  in  the 
nature  of  a  supplemental  bill  to  D's  former  bill,  and  sought  to  have 
D^s  interest  in  the  mine  secured  for  his,  the  plaintiff's,  benefit.  0, 
who  as  the  representative  of  A,  had  admitted  D's  right  in  his  suit, 
now,  as  representative  of  B,  opposed  the  plaintiff's  claim,  and  insisted 
on  lapse  of  time  as  a  defense  to  the  suit.     But  it  was  held,  1,  that 

» 8  Jut.  (N.  S.)  269.  •  3  De  G.  &  J.  173,  and  24  Beav.  333. 
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on  A's  death,  hie  interest  in  the  mine  did  not  determine ;  2,  that  his 
estate  was  entitled  to  share  the  benefit  of  the  renewed  lease ;  3^  that 
A's  representative  was  not  preclnded  in  1853  fi'om  asserting  this 
right  against  B,  inasmuch  as  B  had  kept  A's  representative  in  ignor- 
ance of  the  real  state  of  the  concern  ;  and^  4,  that  there  had  been  no 
laches  on  the  part  of  the  plaintiff  or  of  D,  through  whom  he  claimed, 
inasmucl}  as,  since  1651,  there  had  been  a  bill  on  the  file  to  secure 
their  interest 

Recognition  of  tt  claim  overcomes  laches. 

Sec.  225.  Lastly,  on  the  subject  of  laches  it  may  be  observed  that^ 
as  positive  evidence  of  abandonment  materially  strengthens  the  case 
of  those  resisting  a  stale  demand,  so,  on  the  other  hand,  positive 
evidence  of  recognition  affords  an  answer  to  a  defense  grounded  on 
laches  and  lapse  of  time.  Thus,  where  a  shareholder  in  a  company 
became  bankrupt,  but  his  shares  were  carried  in  the  books  of  the  com- 
pany to  a  separate  account,  and  he  was  regularly  credited  with  the 
dividends  which  became  payable  in  respect  of  those  shares,  his 
assignees  were  held  entitled  to  the  shares  and  accumulated  dividends, 
although  twenty  years  had  elapsed  since  any  claim  had  been  made  to 
them.^ 

Notwithstanding  Hart  v.  Clarke  and  Clements  v.  Hall,  it  is  sub- 
mitted that  the  doctrine  laid  down  and  acted  upon  in  Norway  v. 
EoWe,  Senhouse  v.  Christian,  Prendergaat  v.  Turton,  and  Clegg  v. 
Edmondson  may  still  be  safely  relied  on  in  all  cases  except  those  in 
which  the  court  can  be  driven,  as  it  was  in  Hart  v.  Clarke,  to  the 
alternative  of  holding  either  that  the  plaintiff  is  entitled  to  relief, 
or  that  he  has  abandoned  and  lost  his  former  legal  status. 

Laches,  as  a  defense  to  a  suit  in  equity,  caiinot  be  taken  advantage 
of  by  demurrer,  if  it  can  only  be  made  out  inferentially  from  the 
statements  in  the  bill ;  if  the  laches  relied  upon  does  not  appear 
plainly  and  distinctly  from  these  statements  a  demurrer  will  not  lie.* 

Of  the  role  not  to  interfere  unlaui  all  proper  parties  are  bafara  the  court. 

Seo.  226.  In  considering  the  rules  relating  to  parties  to  partnership 
suits  it  is  proposed  to  allude,  1,  to  the  question  who  ought  to  be  par- 
ties where. the  number  of  partners  is  such  that  there  is  no  difficulty 
in  bringing  them  all  before  the  court ;  2,  to  the  question  whether, 
where  the  number  of  partners  is  so  great  that  they  all  cannot  be  made 

'  Penny  v.  Pickwick,  16  Beav.  246.  '  See  Delondne  v.  Browne,  8  Bro.  C. 
See,  too,  the  recognition  of  title  in  Cle-  C.  638 ;  Mitf .  PI.  212 ;  Turner  v.  Borlaae^ 
ments  y.  Hall,  22  Beav.  388.  11  Sim.  17. 
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parties,  it  is  safficient  to  have  a  few  of  them  on  behalf  of  themselves 
and  the  rest ;  and  3,  to  the  extent  of  which  public  officers  represent 
shareholders. 

Who  ought  to  1m  partlM  wfa«re  the  nimiber  of  purtneni  is  not  large. 

Sec.  227.  Where  there  is  no  difficalty  arising  from  number,  it  is  a 
rule  in  equity  that  no  account  will  be  decreed  unless  all  persons 
interested  in  taking  the  account  are,  by  themselves  or  by  their 
trustees,  parties  to  the  suit  in  which  the  account  is  sought.  A 
strong  illustration  of  this  is  afforded  by  the  case  of  Hills  v.  Nash/ 
where  a  bill  was  filed  by  one  partner  against  the  executors  of  a 
deceased  partner,  to  obtain  the  proportion  of  loss  due  from  the  estate 
of  the  deceased,  the  whole  of  that  loss  "having  been  paid  by  the  plain- 
tiff,  and  all  the  other  partners  having  settled  with  him.  It  was 
objected  and  held,  that  the  other  parties  ought,  nevertheless,  to  have 
been  parties  to  the  suit,  for  ho  settlement  had  been  come  to  which 
was  binding  as  between  them  and  the  defendants ;  no  decree  in  the 
suit  as  framed  would  be  binding  on  the  absent  partners  ;  and  they, 
notwitlistanding  the  decree  and  their  settlement  with  the  plaintiff, 
would  have  a  right  to  institute  another  suit  against  the  defendants 
to  settle  the  proportion  of  their  respective  contributions. 

Upon  a  similar  principle,  where  a  creditor  of  a  firm  seeks  payment 
of  his  debt  out  of  the  estate  of  a  deceased  partner,  the  surviving  part- 
ners must  be  made  co-defendants  with  the  executors  of  the  deceased.' 

It  follows  from  the  same  principle  that  to  a  suit  for  a  dissolution 
and  winding  up  of  an  ordinary  partnership,  all  the  partners  must  be 
parties ; '  and  that  the  representatives  of  deceased  partners  must  be 
parties  also  if  they  have  any  interest  in  the  partnership  accounts.^ 

But  where  the  account  which  is  sought  is  one  in  which  the  partner- 
ship is  not  concerned,  it  is  not  necessary  or  proper  to  make  all  the 
partners  parties.  If,  therefore,  a  partner  has  agreed  to  share  his 
profits  with  a  stranger,  and  the  latter  seeks  an  account  of  those  profits, 
he  must  file  his  bill  against  that  one  partner  alone,  and  not  make  the 
others  parties.' 

*  Ph.  594.  Dos8, 3  Moo.  In,  App.  175,  and  Cawthorne 
« Wilkenson- V.  Henderson,  1  M.  &  K.    v.  Chalie,  2  Sim.  &  Stu.  127,  where  it  ap- 

582.  pears  that  a  surviving  partner  will,  if 

'Evans  v.  Stokes,  1  Keen,  24;  Rich-  necessary,  be  constituted  the  legal  per- 

ardson  v.  Hastings,  7  Beav.  301 ;  Harvey  sonal  representative  of  the  deceased. 

V.  Bignold,  8  id.  843  ;  Deeks  v.  Stanhope.  ^  Brown  v.  De  Tastet,  Jac.  284 ;  Ray. 

14  Sim.  57 ;  Wheeler  v.  Van  Wart,  9  id.  mond's  case,  cited  by  Lord  Eldon  in  Ex 

198 ;  Long  v.  Yonjre,  2  id.  369 ;  Moffat  parte  Barrow.  2  Rose,  255 ;  BrAy  v.  Pro- 

y.  Farquharson,  2  Bro.  G.  C.388;  Ireton  xnont,  6  Madd.  5;  and  see  Killock  v. 

y,  Lewis,  Blnch,  96.  Grey,  4  Russ.  285. 

*  See  Baboo  Janoky  Doss  v.  Bindabun 
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Again,  if  a  person  has  been  indaced  by  fraud  to  purchase  shares^  he 
is  entitled  to  file  a  bill  for  a  return  of  the  purchase-money,  and  for  an 
indemnity,  and  the  only  necessary  party  to  such  a  bill  is  the  person 
who  sold  the  shares.  Thus,  in  Stainbank  v.  Fernley,'  the  directors  of 
a  joint-stock  company,  in  order  to  sell  their  shares  to  advantage,  rep- 
resented in  their  reports  and  by  their  agents  that  the  a&irs  of  the 
company  were  in  a  very  prosperous  state,  and  declared  large  dividends 
at  a  time  when  the  affairs  of  the  company  were  greatly  embarrassed. 
A  person  who  had  been  induced  by  those  means  to  purchase  shares  of 
one  of  the  directors,  filed  a  bill  against  that  director,  praying  to  be 
repaid  his  purchase-money,  and  to  be  indemnified,  and  offering  to 
re-transfer  the  shares.  A  demurrer  for  want  of  equity,  and  because 
all  the  other  partners  ought  to  have  been  made  parties,  was  overruled 
on  the  ground  that  the  question  in  the  suit  was  one  with  which  no 
person  was  concerned  except  the  plaintiff  and  the  defendant. 

Rnle  in  Mare  ▼.  MalachJ. 

Sec.  228.  Another  illustration  of  the  same  principle  is  afforded  by 
the  case  of  Mare  v.  Malachi.'  There  a  minifig  company  was  formed 
by  the  two  defendants,  who  had  obtained  a  lease  of  the  mine  proposed 
to  be  worked.  The  plaintiff  had  -rli^ths  shares.  Some  time  after  the 
mine  had  been  worked,  and,  as  the  plaintiff  alleged,  at  a  profit,  the 
defendant  sold  the  mine  in  order  that  it  might  be  carried  on  by  a 
larger  company.  This  sale  was  concurred  in  by  all  the  old  shareholders 
except  the  plaintiff.  He  contended  that  he  was  entitled  to  adopt  or 
reject  the  sale ;  and  if  he  CMlopted  it  to  be  paid  yfTr^hs  of  the  consid- 
eration for  the  sale  ;  and  if  he  rejected  it  to  have  transferred  to  him 
by  the  defendants  such  a  number  of  shares  as  would  be  equal  to  yf^^^s 
shares  in  the  original  company.  The  bill  was  demurred  to  for  want 
of  parties,  but  the  demurrer  was  overruled  by  Cottenham,  L.  0.,  who 
held,  first,  that  the  new  trustees  in  whom  the  mine  was  vested  were 
not  necessary  parties,  inasmuch  as  the  object  was  to  have  it  decided 
to  whom  certain  shares  belonged ;  secondly,  that  the  original  adven- 
turers were  not  necessary  parties,  inasmuch  as  they  had  consented  to 
the  sale  of  their  interests,  and  had  no  further  concern  with  the  mine; 
and,  thirdly,  that  the  new  adventurers  were  not  necessary  parties, 
because  it  appeared  that  the  sale  was  made  to  the  purchasers  without 
notice  of  the  plaintiff's  title,  and  that  the  defendants  possessed  in  their 
own  right,  and  unaffected  by  the  claims  of  others,  the  subject-matter 

»  9  Sim.  556.  «  1  M.  &  Cr.  559. 
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to  which  the  plain tifE  asserted  his  title.  The  Lord  Ohancellor  held 
that,  as  the  plaintiff's  claim  was  not  made  againsfcthe  corpus  of  the 
property,  bat  against  that  only  which,  in  the  shape  of  money  or  shares, 
had  come  to  the  hands  of  the  defendants,  the  objection  for  want  of 
parties  could  not  prevail.  As  observed  by  his  Lordship,  the  plaintiff's 
ease  against  the  defendants  came  to  this — ''If;  as  between  you  and  me 
the  transaction  is  advantageous,  I  have  a  right  to  claim  a  correspond- 
ing share  of  the  profits  and  parohase-money  which  you  have  received 
in  respect  of  it.  If  not,  you  had  no  right  to  convert  my  shares  into 
money,  and  I  am  entitled  to  have  out  of  the  shares  in  the  mine  now 
vested  in  you  a  transfer  of  such  a  number  as  will  be  equivalent  to  the 
amount  of  my  interest.'' 

Tamer  ▼•BlU. 

Sec.  229.  The  same  principle  was  acted  on  in  the  cases  of  Turner 
V.  Hill,  Turner  v.  Tyacke,  and  Turner  y.  Borlase,^  in  each  of  which 
the  assignee  of  a  bankrupt  shareholder  in  a  cost-book  niine  filed  a 
bill  against  one  of  several  persons  who  had  fraudulently  purchased 
the  bankrupt's  shares,  praying  for  an  aceount  of  the  profits  received 
by  such  purchaser  in  respect  of  the  shares  he  had  purchased.  Demur- 
rers to  these  bills  for  want  of  parties  were  overruled  on  the  ground 
that  the  only  persons  ideally  interested  in  the  matters  in  question  in 
each  suit  were  the  plaintiff  and  the  defendant  against  whom  the  relief 
was  sought  These  cases  go  even  further  than  Mare  v.  Malachi,  inas- 
much as  the  defendant  there  was  the  vendor  of  the  plaintiff's  shares, 
whereas  the  defendant  in  each  of  the  other  cases  was  one  of  several 
purchasers ;  but  the  purchasers  were  not  joint  purchasers,  and  the 
case  against  each  was  distinct  from  that  against  the  others.  More- 
over, in  Turner  v.  Hill  the  bill  prayed  a  receiver  of  the  profits  of  the 
mine,  but  the  context  showed  that  the  only  i-eceiver  sought  was  a 
receiver  of  the  profits  of  the  shares  in  question. 

Panoiui  indnoed  to  enter  oompaniee  by  fraad. 

Sec.  230.  Again,  where  persons  have  been  induced  by  fraud  to  sub- 
scribe to  a  bubble  company,  each  one  may  institute  a  suit  on  his  own 
behalf  against  those  who  have  fraudulently  obtained  his  money,  for 
a  return  thereof ;  and  in  such  a  case  it  is  not  necessary  that  the  other 
persons  defrauded  should  be  parties  to  the  suit,  or  be  represented 
therein,*  unless,  perhaps,  the  fraud  was  the  same  in  each  case,  e,  g.^ 
by  a  representation  to  the  public,  by  which  all  were  alike  deceived." 

>11  Sim.  1,16,17.  »  See  Macbride  v.  Lindsay,  9  Ha.  574. 

*  Colt  V.  WooUaston,  2  P.  W.  154 ;  Compare  this  case  with  those  cited  in 

Green  V.   Barrett,  1  Sim.  45;  Gridland  the  last  note. 
V.  DeMaaley,  1  De  G.  &  B.  459. 
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Suits  against  0xecatoni  of  deoMuwd  partnen  for  fraudnltnt  acta  of  dacaaaacL 

Sec.  231.  Whether  in  a  fiuit  against  the  executor  of  a  partner  to 
make  him  account  for  profits  made  by  wrongfully  employing  the  assets 
of  the  deceased  in  the  business  of  a  firm  of  which  the  executor  is  a 
member,  it  is  necessary  to  make  the  other  members  of  the  firm  parties, 
seems  to  be  open  to  some  doubt;  for,  whilst  in  one  recent  case  it  was 
intimated  that  to  such  a  suit  they  were  necessary  parties,  in  another 
recent  case  it  was  held  that  they  were  not,  and  the  two  cases  seem 
undistinguishable  with  reference  to  this  point'  The  latter,  however, 
the  writer  submits  to  be  correct.  But  although  a  person  may  have 
no  interest  in  the  account  to  be  taken,  and  would,  therefore,  be  an 
improper  party  to  a  mere  bill  for  such  account,  yet,  if  an  injunction 
is  sought  to  be  obtained  against  him  specially,  he  must  be  made  a 
party.  For  this  reason,  sheriffs  are  often  made  parties  to  suits  in  which 
they  have  no  real  interest.* 

Where  some  partnen  may  sue  on  behalf  of  themaelvea  and  othera. 

Sec.  232.  It  has  been  held  in  many  cases  that  to  a  bill  praying  for 
a  dissolution  of  a  partnership  all  the  partners,  however  numerous, 
are  necessary  parties,  and  that  consequently  a  bill  filed  by  some  on 
behalf  of  themselves  and  others,  and  praying  for  a  dissolution,  is  bad 
on  demurrer.'  This  rule  is  supposed  to  admit  of  no  exception,  and 
it  has,  though  with  expressions  of  regret,  been  held  to  apply  to  mod- 
em companies  as  well  as  to  ordinary  partnerships.^  The  reason  given 
for  the  rule  is  that  the  affairs  of  a  partnership  cannot  be  finally 
wound  up  and  settled  without  deciding  all  questions  arising  between 
all  the  partners,  which  cannot  be  done  in  the  absence  of  any  one  of 
them.'  Even  if  a  partnership  is  empowered  to  sue  and  be  sued  by  a 
public  officer,  his  presence  is  not,  in  a  suit  for  a  dissolution,  equiva- 
lent to  the  presence  of  all  the  parties.' 

fizoeptioui  to  the  rule  that  all  the  partnen  most  be  parties  to  suit  for  disaohl- 

Sec.  233.  But  notwithstanding  these  numerous  authorities,  it  may 
be  permitted  to  doubt  whether  it  can  be  considered  d.s  a  rule  admit- 

*  Compare  Simpson  y.   Chapman,   4  Moffat  y.  Farquharson,  2  Bro.  C.  C.  338. 

De  Q.  Mac.  &  G.  154,  and  M'IKonald  v.  *  Van  Sandau  v.  Moore,  1  Rasa.  441 ; 

Richardson,  1  Gifif.  81.  and  Da  via  v.  Fisk,  in  Farren  on  Life 

'See,  for  example,  Vnlliamy  v.  Noble^  ABsarances,  and  cited    by   oounael  in 

8  Mer.  593 ;  Bevan  y.  Lewis,  1  Sim.  876.  Younge's  Reports,  p.  425. 

'  Evans  v.  Stokes,  1  Keen,  24 ;  Rich-  "  S^  Richitrdson  y.  Hastings,  7  Beav. 

ardson  v.  Hastings,  7  Beav.  801 ;  Harvey  307. 

y.  Bignold,  8  id.  343 ;  Deeks  v.  Stan-  *See  Van  Sandaa  v.  Moore,  1  Russ. 

hope,  14    Sim.    57 ;    Wheeler  v.  Van  441 ;  Davis  v.  Fisk,  cited  in  Ton.  425 ; 

Wart,  9  Sim.  193 ;  Lou^  v.  Touge,  2  Abraham  v.  Hannay,  18  Sim.  581 ;  Sed- 

Sim.  869 ;  Ireton  v.  Lewis,  Rnch,  96 ;  don  v.  Connell,  10  Sim.  58. 
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ting  of  no  exception  whatsoever^  that  to  every  bill,  praying  for  a  dis- 
solution, all  the  partners  must  individually  be  parties.  All  that  can 
on  principle  be  requisite  is  that  every  conflicting  interest  shall  be 
substantially  represented  by  sonoie  person  before  the  court  If,  which 
is  possible,  the  interest  of  each  partner  conflicts  with  that  of  all  the 
others,  then  all  must  undoubtedly  be  parties.  But  if  the  partners 
are  numerous,  and  it  can  be  shown  that  they  are  divisible  into  classes, 
and  that  all  the  individuals  in  each  class  have  a  common  interest, 
then,  although  the  interest  of  each  class  conflicts  with  that  of  every 
other  class,  there  seems  to  be  no  reason  why,  if  each  class  is  repre- 
sented by  one  or  two  individuals  composing  it,  a  decree  for  a  dissolu- 
tion should  not  be  made  conformably  with  the  ordinary  doctrines  of 
the  court  of  equity.*  There  is  not,  however,  so  far  as  the  writer  is 
aware,  any  case  in  which  a  decree  for  a  dissolution  has  actually  been 
made  in  the  absence  of  any  of  the  partners.  There  is,  it  is  true,  one 
case  in  which  a  bill  by  some  on  behalf  of  themselves  and  others, 
praying  expressly  for  a  dissolution,  was  upheld  ;  but  the  point  now 
in  question  was  not  discussed.  The  case  referred  to  is  Oockbum  v. 
Thompson.*-  There  a  company  had  proved  abortive,  and  a  resolution 
to  dissolve  had  been  made.  A  bill  was  filed  by  several  proprietors  on 
behalf  of  themselves  and  all  the  other  proprietors  against  the  solici- 
tor and  the  bankers  of  the  company,  and  it  prayed,  inter  alia,  that 
the  institution  might  be  declared  dissolved,  that  an  account  might  be 
taken  of  the  moneys  received  by  the  defendants  on  behalf  of  the  pro- 
prietors, and  that  the  rights  and  interests  of  the  plaintiffs  and  other 
proprietors  might  be  declared  and  established.  An  objection  was 
taken  for  want  of  parties,  but  was  disallowed  by  Lord  Eldon.  In  this 
case,  however,  the  real  object  was  to  make  the  defendants  account  for 
the  money  they  had  received ;  it  does  not  appear  from  the  report  that 
the  defendants  were  proprietors  in  the  concern,  and  it  is  clear  that 
the  question  as  to  want  of  parties  was  not  raised  with  reference  to 
that  part  of  the  prayer  of  the  bill  which  sought  a  dissolution.  The 
case  cannot,  therefore,  be  considered  either  as  opposed  to  the  numer- 
ous authorities  already  cited,'  or  to  be  an  illustration  of  the  principle 
that  some  may  represent  others  in  a  suit  for  a  dissolution. 

The  qaMtion  of  parties  dependent  apon  rights  sought  to  be  enforced. 
Sec.  234.  In  a  suit  not  praying  for  a  dissolution  the  question  of 

*  See  RichardBon  v.  Lupent,  2  T.  &  *  16  Ves.  821. 

C.  C.  514,  and  the  observations  of  Lord  ^  See  in  Long  v.  Young,  2  Sim.  880, 

Cottenham  in  Walworth  y.  Holt.  4  M.  &  per  V.  C.  Shad  well. 
Cr.635. 
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parties  turns  entirely  on  the  nature  of  the  right  sought  to  be  enforced. 
If  an  account  is  required  and  it  is  one  in  which  the  interest  of  ecuh 
partner  is  distinct  from  and  in  conflict  with  that  of  aM  the  others, 
then  all  the  partners^  however  numerous,  must  be  parties,  and  their 
representation  by  others  or  by  a  public  officer  or  secretary  will  not  be 
sufficient. '  On  the  other  hand,  if  there  are  no  such  conflicting  inter- 
osts  as  above  supposed,  it  will  be  sufficient  if  each  distinct  interest  is 
represented  by  a  party  to  the  record.  It  was  held  in  Walworth  v. 
Holt '  that,  where  partners  are  too  numerous  ti>  be  brought  before 
the  court,  and  they  are  divisible  into  classes,  and  all  the  individuals 
in  one  class  have  a  common  interest,  a  suit  instituted  by  a  few  individ- 
uals of  that  class  on  behalf  of  themselves,  and  all  the  other  individ- 
uals of  the  same  class  against  the  other  members  of  the  company,  is 
sustainable.  Since  this  decision  there  have  been  many  suits  by  some 
shareholders  on  behalf  of  themselves  and  others,  praying  for  very  gen- 
eral accounts  (but  studiously  avoiding  a  prayer  for  a  dissolution), 
and  such  suits  have  been  successful  whenever  the  interest  of  the 
absent  partners  has  been  the  same  as  that  of  the  plaintiffs  on  the 
record.  For  example,  it  was  held  in  Apperley  v.  P&ge,'  that  a  bill 
might  be  filed  by  some  of  the  shareholders  of  a  provisionally  registered 
railway  company,  on  behalf  of  themselves  and  all  the  other  sharehold- 
ers, exoept  the  defendants,  against  the  directors,  although  the  bill 
prayed  not  only  for  the  collection  of  the  joint  property  and  its  appli- 
cation in  discharge  of  the  joint  liabilities,  but  also  for  the  distribution 
of  the  surplus  amongst  the  shareholders.^  So,  in  the  ease  of  bubble 
companies,  any  one  of  the  deceived  shareholders  may  file  a  bill  on 
behalf  of  himself  and  the  others,  in  order  to  obtain  repayment  of  the 
deposits  or  subscriptions  which  they  have  been  induced  to  make.^ 

When  dlMoltitloii  is  not  toiight. 

Sec.  235.  When  no  dissolution  is  prayed,  and  no' winding  up  of 

»  See  Van  Sandau  v.  Moore,  1  Rusb.  lett,  15  Sim.  332  ;  Ckwper  v.  Webb,  id. 

441 ;   Seddon  v.  Connell,  10  Sim.  58 ;  454 ;  aements  ▼.  Bowee,  17  Bim.  167^ 

Abraham  v.  Hannaj,  18  id.  581 ;  McMar  and  1  Drew.  684 ;  Richardson  v.  Haa- 

hon  V.  Upton,  2  id.  473 ;  Sibley  v.  Min-  tings,  7  Beav.  823  ;  Butt  v.  Monteaux,  1 


ton,  27  L.  J.  Ch.53,  V*  ^'  Eindersley.        K.  &  J.  98 ;  Sheppaid  v.  Ozepfoord,  id. 
80D,  10  Ves.  821,  is  an  earlier  decision  on    78.    Compare  Williams  v.  Salmond,  2 


« 4  M.  &  Cr.619 ;  Cockbum  v.  Thomp-    491  ;  Sibson  v.  Bdg worth,  2  De  O.  &  S. 


this  point.    See,  too,  Gk>od  v.  Blewitt,  K.  &  J.  468. 

13  Ves.  897.    See  as  to  some  on  behalf,  'Blain  ▼.  Agar,  2  Sim.  289  ;  Beeching 

etc.,  in  cases  of  volnntarj  societies  as-  v.  Lloyd,  8  Drew.  227 ;  Bryson  v.  The 

Buming  to  be  corporations,   Lloyd   ▼.  Warwick,  etc..  Canal  Co.,  4  De  0.  Mac. 

Loaring,  6  Ves.  778.  AG.  711.    See,  too,  Macbride  v.  Lind- 

» 1  Ph.  779  ;  Compare  Sibson  v.  Bdg-  say,  9  Ha.  574 ;  Cridland  v.  De  Manlcv, 

worth,  2  De  G.  &  Sm.  73.  1  De  Q.  &  S.  469 ;  Bell  v.  Mexboroogh, 

*  See,  for  other  instances,  Wilson  y.  5  Ra.  Ca.  149,  and  12  Jar.  65. 
Stanhope,  2  Coll.   629 ;  Harvey  y.  Col- 
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the  partnership  is  soa^ht,  a  suit  may  be  properly  instituted  by  some 
of  a  number  of  numerous  partners,  on  behalf  of  themselves  and  all 
others  whose  interest  is  identical  with  their  own;  and  this  form  of 
suit  is  constantly  adopted  where  numerous  partners  seek  to  make  their 
managers  account  for  secret  benefits  and  advantages  obtained  by  them 
in  breach  of  the  good  faith  owing  to  those  whose  affairs  they  con- 
duct;' or  to  rescind  contracts  into  which  the  partnership  has  been 
induced  to  enter  by  false  and  fraudulent  representations.' 
Aotlon  to  roioind  aa  illegal  agrecmant,  or  one  Illegally  entered  into. 

Sec.  236.  Again^  for  the  purpose  of  rescinding  an  agreement  ille- 
gally entered  into  by  the  directors  of  an  unincorporated  company,  or 
for  the  purpose  of  restraining  them  from  doing  that  which  is  illegal, 
a  suit  may  be  instituted  by  one  shareholder  on  behalf  of  himself  and 
all  tlie  others,  except  the  defendants,  against  those  directors.  Thus, 
in  Gray  v.  Ohaplin '  it  was  held  that  one  of  the  shareholders  of  a 
company  was  entitled  to  file  a  bill  on  behalf  of  himself  and  other 
shareholders,  to  set  aside  an  agreement  entered  into  by  the  managers, 
contrary  to  the  company's  act  of  Parliament,  because  whatever  bene- 
fits might  be  reserved  to  the  shareholders  by  the  agreement,  they  were 
all  to  be  considered  as  interested  in  having  the  directions  of  the  act 
complied  with.  Upon  the  same  principle,  it  has  been  held  in  more 
modern  cases  that  bills  by  some  shareholders  in  incorporated  compa- 
nies, on  behalf  of  themselves  and  other  shareholders,  against  the  com- 
panies, of  which  they  are  members,  and  the  directors  of  these  com- 
panies, for  the  purpose  of  preventing  or  annulling  illegal  acts,  con- 
templated or  performed  by  the  directors,  are  proper  in  point  of  form. 
In  suite  so  constituted,  courte  of  equity  hVve  declared  resolutions 
fraudulent  and  void;^  restrained  the  application  of  the  funds  of  a 
company  to  unauthorized  purposes;*  restrained  the  construction  of 
part  of  a  railway  instead  of  the  whole  of  it;*^  restrained  the  improper 
payment  of  dividends;^  restrained  the  transfer  of  the  business  of  one 
company  to  another  company;*^  restrained  loans  to  directors. 

>  Chancej  ▼.  May,  Prec  in  Ch.  592 ;  10  Ha.  51 ;  Vance  v.  East  Lane.  Rail.  Co. . 

Hichena  v.  Confreve,  4  Uusa.  562 ;  Tay-  8  K.  &  J.  50. 

lor  y.  Salmon,  4  M.  &  Cr.  184 ;  Beck  v.  *  Cohen  v.  Wilkinson,  12  Beav.  125,  and 

KantoTowics,  8  K.  &  J.  287.  1  Mac.  &  G.  481 ;  Hodgson  y.  Powis,  12 

*  See  Small  y.  Atwood,  You.  407.  Beay.892  and  629,  and  1  D«  G.Mac.&  G.6. 

*2Sim.  &  Stu.  267.  ^  Dumyille  y.   Birkenhead,  etc..  Rail. 

« Preston  y.  Grand  Collier  Dock  Co..  Co.,  12  Beay.  144;    Carlisle  y.  South 

11  Sim.  827.  Eastern  Rail.  Co.,  1  Mac.  &  G.  689  ; 

*Colmany.  Eastern  Counties  Rail  Co.,  Henry  y.  Great  Northern  Rail.  Co.,  4  K. 

10  Beay.  1 ;  Salomons  y.  Laing,  12  id.  &  J.  1,  and  1  De  G.  &  J.  606. 

839  and  877;  Munt  y.  Shrewsbury  &  'Beman  y.  Rufford.  1  Sim.  (N.  S.)550; 

Chester  Rail.  Co.,  18  Beay.  1;  Bagshaw  Charlton  y.  Newcastle  &  Carlisle  Rail, 

y.  Eastern  Un.  Rail.  Co.,  7  Ha.  114,  and  Co.,  5  Jur.  (N.  S.)  1096. 

2  Mac.  &  G.  889 ;  Simpson  y.  Denison,  *  Black  y.  Malalue,  5  Jar.  (N.  S.)  1018. 
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In  such  cases  as  these  the  company^  as  such,  is  a  proper  party, 
because  it  is  the  company  as  such  which  is  sought  to  be  affected  by 
the  decree  of  the  court/  and  the  directors  individually  are  proper 
parties,  because  they  are  the  persons  to  be  affected  in  the  first  instance, 
and  some  decree  against  them  personally  is  also  usually  necessary.  If, 
however^  a  decree  against  the  company  is  all  that  is  required,  there  is 
no  necessity  to  make  the  directors  parties  individually.  Thus,  where 
a  suit  was  instituted  for  the  purpose  of  preventing  a  company  from 
delegating  its  powers  and,  in  fact,  transferring  its  business  to  another 
company,  a  bill  by  one  of  the  shareholders  in  the  first  company,  on 
behalf  of  himself  and  all  the  other  shareholders  therein  against  both 
companies,  was  held  proper  in  point  of  form,  although  none  of  the 
directors  of  either  company  were  parties  in  person.' 

The  cases  above  referred  to  show  that  it  is  competent  for  one  share- 
holder to  institute  a  suit  on  behalf  of  himself  and  coshareholders,  for 
the  purpose  of  obtaining  relief  in  respect  of  illegal  acts  done  or  con- 
templated by  directors;  but  courts  of  equity  will  not  interfere  in  suits 
so  constituted,  if  the  relief  sought  is  in  respect  of  acts,  the  legality  or 
illegality  of  which  depends  on  the  voice  of  a  majority  of  the  share- 
holders.* If  such  last-mentioned  acts  are  sanctioned  by  the  majority, 
the  court  cannot  interfere  at  all,  and  if  they  are  not  so  sanctioned, 
the  majority  should  themselves  apply  to  the  court,  and  institute  pro- 
ceedings in  the  name  of  the  company.'*  If  it  is  thought  necessary  to 
institute  a  suit  before  the  views  of  the  majority  are  known,  or  if  the 
majority  are  too  indifferent  to  take  any  proceedings  to  enforce  obedi- 
ence to  their  own  resolutions,  the  proper  course  to  be  taken  by  those 
who  determine  to  appeX  to  the  court  is  to  take  upon  themselves  the 
responsibility  of  filing  a  bill  in  the  name  of  the  company.  Such  a 
bill  will  not  be  taken  off  the  file  unless  it  appears  that  the  majority 
disapprove  of  it.' 

What  must  be  alleged  in  biU  filed  by  shareholden  on  behalf  of  thenuiehrea  and 
othen. 

Sec.  237.  When  a  bill  is  filed  by  some  shareholders  on  behalf  of 

'  See  BagaUaw  v.  The  Eastern  Uuion  Canal  Co.,  13  id.  83;  Kent  v.  Jackson, 

Rail.  Co..  7  Ha.  114.  14  id.  367.  and  2  De  O.  Mac.  &  G.  49 ; 

«  WincL  V.  The  Birkenhead,  Lane.  &  Inderwick  v.  Snell,  2  Mack.  &  G.  216 ; 

Chesh.  RaU.  Co..  5  De  G.  &  Sm.  562.  Edwards  v.  The   Shrewsbury  &  Birm. 

»  FosB  V.  Harbottle,  2  Ha.  461  i  Moz-  Rail.  Co.,  2  De  G.  &  Sm.  537 ;  Yetts  v. 

ley  V.  Alston,  1  Ph.  790 ;  Lord  v.  The  The  Norfolk  Rail.  Co.,  8  id.  298 ;  Stevens 

Gov.  and  Co.  of  Copper  Miners,  2  id.  740;  v.  The  South  Devon  Rail.  Co., 9  Ha.  813. 

Bailey  v.  The    Birkenhead,    Lane.    &  *  Mozley  y.  Alston,  1  Ph.  790. 

Cliesh.  June.  Rail.   Co.,  12  Beav.  433;  "The  Exeter  &  Credlton  RaiL  Co.  v. 

Browne  v.  The  Monmouthshira  RaiL  &  BuUer,  5  Ra.  Ca.  211. 
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themselyes  and  ofchers,  it  must  appear  in  the  bill,  1,  that  the  plain- 
tiffs are  shareholders;^  and,  2,  that  they  are  suing  on  behall  of 
themselves  and  others.  If  this  last  does  not  appear,  the  suit  will 
be  treated  as  that  of  the  ostensible  plaintiffs  alone,  and  be  dismissed  if 
others  ongh4^  to  be  parties,  either  actually  or  by  represen  tation.  *  More- 
over, if  there  are  confiictiug  interests,  care  must  be  taken  to  have  each 
separate  interest  substantially  represented  by  some  person  who  is  a  party 
to  the  suit.  Therefore,  where  there  is  a  dispute  about  a  call  which  some 
shareholders  have  paid  and  pthers  have  not,  those  who  have  not  paid 
cannot  sustain  a  bill  on  behalf  of  themselves  and  those  who  have  paid, 
against  the  directors,  trustees,  and  secretary  of  the  company,  praying 
for  a  general  account  of  the  partnership  debts  and  assets,  and  to  have 
the  property  of  the  concern  applied  in  discharge  of  its  liabilities.  To 
a  suit  with  such  objects,  some  at  least  of  the  class  of  shareholders 
who  have  paid  the  caJl  ought  to  be  made  parties.* 

When  raits  may  be  Instituted  by  one  on  behalf  of  himself  and  others  withont 
their  consent 

Sec.  238.  A  suit  by  one  or  more  persons  on  behalf  of  themselves 
and  others  may  be  instituted  without  the  consent  of  such  others. 
But  a  suit  by  one  or  more  on  behalf,  etc.,  is  the  suit  of  those  who  are 
named  on  the  record  as  plaintiffs,  and  whatever  is  a  defense  as  against 
them,  is  a  defense  to  the  suit,  whatever  might  have  been  the  case  if 
other  persons  had  been  plaintiffs  on  the  record.*  Moreover,  as  may 
be  gathered  from  the  cases  already  alluded  to,  in  a  suit  by  one  or  more 
on  behalf  of  themselves  and  others,  the  interests  of  the  plaintiffs  on 
the  record,  and  of  those  others  whom  they  assume  to  represent,  must 
be,  in  a  judicial  point  of  view,  identical,  and  must  be  proved  so  to 
be  by  the  plaintiffs.*  Consequently,  a  shareholder  in  a  company  who 
has  transferred  his  shares,  and  has  no  longer  any  interest  in  the  com- 
pany, cannot  sustain  a  suit  on  behalf  of  himself  and  the  other  share- 

*  Banks  v.  Parker,  16  Sim.  176 ;  Wal-  *Bart  v.  British  Nation  Ins.  Co.,  tibi 
burn  V.  Ingilby,  1  M.  &  K.  61.  supra,    where  the    plaintiff  was    held 

>  Baldwin  v.  Lawrence,  2  Sim.  &  Stu.  barred  bj  his  own  acquiescence  in  the 

18 ;  Cooper  v.  Powis,  3  De  Q.  &  S.  688.  matters  complained  of.     See,  too,  Scarth 

» See  Richardson  V.  Larpent,  2  Y.&C.  v.    Chad  wick,   14    Jur.    800,  V.  C.   E. 

C  507  ;  Lovell  v.  Andrew,  15  Sim.  581 ;  where  the  defendants  got  rid  of  the 

Sharpe  y.   Day,   1  Ph.   771 ;    Lund  y.  suit  by  paying  the  plaintiff  all  that  he 

Blanshard,  4  Ha.  9  ;  and  see  Seddon  y.  was  entitled  to. 

ConneU,    10   Sim  58.  and   Abraham  y.        •  Clay   y.  Rufford«  8  Ha.   281 ;  Wil- 

Hannay,  18  id.  580,  as  to  the  insuffici-  liams  y.  Salmond,  2  K.  &  J.  468 ;  Sib- 

ency  of  the  public  officer  in  such  cases,  son  y.  Edgworth.  2  DeG.  &  S.  73,  in 

*  Burt  y.  British  Nation  Ins.  Co.,  5  which  case  the  defendant  pleaded  that 
Jur.  (N.  S.)  9, 555,  V.C.  Stuart  affirmed  on  the  interests  of  the  plaintiff,  and  those  he 
appeal,  id.  612 ;  Williams  y.  Salmond,  assumed  to  represent,  were  not  identl- 
2  K  &  J.  463.  Compare  Lund  y.  Blan-r  cal.  See,  too,  Doyle  y.  Muntz,  5  Ha. 
shard,  4  Ha.  299.  509. 


872  MuTu.lL  Bights  of  Pabtnebs. 

holders  for  an  account  of  the  dealings  and  transactions  of  the  com- 
pany or  of  its  directors,  and  to  have  its  assets  applied  in  discharge  of 
its  liabilities.  For,  whether  he  is  or  is  not  still  under  liabilities  from 
which  he  is  entitled  to  be  freed,  he  has  no  right,  having  sold  all  his 
interest  in  the  company,  to  assume  to  represent  those  with  whom  he 
has  no  longer  any  thing  to  do.  *  Upon  the  same  principle  it  has  been 
said,  that  a  shareholder  who  is  a  mere  trustee,  having  no  beneficial 
interest  in  the  company,  is  not  a  proper  person  to  file  a  bill  on  behalf 
of  himself  and  other  shareholdei*s.'  It  seems  that  unless  there  are 
twenty  persons  at  least  whose  interests  are  the  same,  one  or  more  of 
them  will  not  be  allowed  to  represent  the  others.^ 

Of  suits  by  and  against  pubUc  ofSoers. 

Sec.  239.  Upon  the  ground  that  a  public  officer  of  a  company  only 
represents  the  shareholders  as  a  collective  whole,  and  not  any  one  or 
more  of  them  as  against  the  others,  it  was  twice  held  by  Lord  Eldon, 
that  a  suit  for  the  dissolution  of  the  company,  empowered  to  sue  and 
be  sued  by  its  secretary,  was  defective  for  want  of  parties,  although 
the  suit  was  instituted  by  one  shareholder  on  behalf  of  himself  and 
others,  against  the  secretary  and  the  directors  of  the  company.^  In  trac- 
ing the  history  of  joint-stock  companies  in  the  celebrated  case  of  Van 
Sandau  v.  Moore,  Lord  Eldon  prominently  alluded  to  the  inability  of 
a  public  officer  to  represent  the  company  in  suits  between  its  mem- 
bers,* and  this  doctrine  was  carried  out  to  its  full  extent  in  the  three 
following  cases  decided  by  the  late  Vice  Chancellor  Shadwell. 

In  McMahon  v.  Upton,*  the  public  officer  of  a  mining  company 
sued  a  person,  who  was  both  a  member  of  the  company  and  its  agent 
for  selling  shares,  for  an  account  of  what  he  had  received  as  agent ; 
and  a  demurrer  to  the  bill  was  allowed  on  the  ground  that  the  actions 
and  suits  in  whicli  the  officer  was  to  be  regarded  as  the  representative 
of  the  company  were  actions  and  suits  between  the  company  and  persons 
not  members  of  it.  In  the  still  later  case  of  Abraham  v.  Hannay,*  a 
suit  instituted  by  a  member  of  a  banking  company  against  its  public 
officer  and  directors,  and  seeking  in  effect  a  dissolution  and  winding 
up  of  the  company,  was  held  defective  for  want  of  parties  upon  the 
same  principle.      But,  notwithstanding  the  above  cases,   and   the 

1  Dojle  V.  Muntz,  5  Ha.  509.  '  See  1  Russ.  460  and  472,  and  Hitcb- 

•  Id.,  sed  qtuere,  ens  v.  Congreve,  4  Russ.  562. 

'See Harrison  v.  Stewardson,  2  Ha.  *2  Sim.  473.    Compare  Harrison  v. 

530.  Brown,  5  DeG.  &  Sm.  728. 

*  Davis  y,   Fisk,  cited  in  Tou.  425  ;  US  Sim.  581. 
and  Van  Sandau  v.  Moore,  1  Russ.  441. 
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observations  of  Lord  Eldon,  a  suit  may  be  institated  bj  the  public 
officer  of  a  company  against  somo  of  its  members,  if  the  question  in 
dispute  is  one  between  the  company  as  a  collectiye  whole,  on  the  one 
side,  and  those  individual  members  on  the  other  ;  and  it  has  accord- 
ingly been  held  that  it  is  competent  for  a  public  officer  of  a  company, 
governed  by  that  act,  to  sue  the  directors  of  the  company  for  the  pur- 
pose of  making  them  account  for  breaches  of  trust  and  mismanage- 
ment ;  and  that  in  such  a  suit  none  of  the  shareholders  need  be  par- 
ties, although  the  company  had  ceased  to  carry  on  business,  except 
for  the  purpose  of  winding  up  its  affairs.' 

Rescifliion  of  oontraot. 

Sec.  240.  A  partnership  which  a  person  has  been  induced  to  enter 
into  by  the  fraud  and  misrepresentation  of  his  copartners  will  be  dis- 
solved at  his  instance  ;  and  those  who  inveigled  him  into  joining  them 
will  be  decreed  to  repay  him  whatever  he  may  have  paid  them,  with 
interest,  and  to  indemnify  him  against  all  claims  and  demands  to 
which  he  may  have  become  subject  by  reason  of  his  having  entered 
into  partnership  with  them,  he  on  the  other  hand  accounting  to  them 
for  what  he  may  have  received  since  his  entry  into  the  concern.*  The 
partner  defrauded  may,  at  his  option,  insist  upon  the  rescission  of 
the  contract  into  which  he  has  been  inveigled,  or  he  may  adopt  that 
contract  and  enforce  it  as  if  it  were  untainted  by  fraud.* 

But  it  is  by  no  means  every  misstatement  made  to  a  person  enter- 
ing into  a  contract  and  referring  to  its  subject-matter  which  confers 
upon  him*  a  right  to  rescind  it  If  the  misrepresentation  is  made  by 
a  stranger  to  the  contract,  no  right  to  rescind  arises,  and  the  person 
defrauded  must  seek  redress  against  him  of  whose  fraud  he  complains. 
If  the  misrepresentation  is  made  by  a  party  to  the  contract,  still,  in 
order  to  render  the  contract  invalid,  the  representation  must  be,  and 
be  clearly  proved  to  be,*  one  which  has  occasioned  the  contract ;  or  in 

*  Harrison  v.  Brown,  5  De  G.  &  Sm.        '  Small  v.  Atwood,  Tou.  507 ;  Palaford 
728.  V.  Richards,  17  Beav.  87 ;  Craikshank  v. 

*  See  Pillans  v.  Harknefls,  Colles'  Pari.  M'Vicar,  8  Beav.  106  ;  and  oee  Beck  v. 
Ca.  442  ;   Ex  parte  Broome,  1  Rose,  71,  Kantorowicz,  8  E.  &  J.  230. 

and  1  CoH.  598,  note;  Hamil  y.  Stokes,  ^  A  transaction  will  not  be  set  aside 

Dan.  20,  and  4  Price,  161 ;  Stainbank  v.  on  the  ground  of  fraud,  unless  the  fraud 

Femley,9Sim.556;Jauncey  V.  Knowles,  be  clearly  proved.    Robson  v.  Devon,  8 

8  W.  R.  60.    ClifTord  v.  Brooka,  18  Ves.  Jur.  (N.  S.)  576,  and  4  id.  245,  noticed 

181,  was  not  a  case  of  this  class;  the  infra.    See,  also,  on  tbis  subject,  Conj- 

plalntiff  there  sought  to  recover  money  beare  v.   New   Brunswick,  etc,  Co.,  1* 

which  he  had  paid,  not  for  the  admis-  Giff.  880,  where   the  alleged  misrepre- 

sion  of  himself  but  for  the  admission  sentation  consisted    in  a  statement   of 

of  his   brother   into  partnership  with  the  effect  of  a  coloniid  statate  which  the 

the  defendants.    The  plaintiff's  remedy  plaintiff  himself  examined.      The  bill 

uuder  these  circumstances  was  held  to  was  dismissed  without  costs,  but  an  ap- 

be  by  an  action  at  law.  peal  is  pending. 
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other  words,  one  on  which  the  person  seeking  to  rescind  the  contract 
relied  when  he  entered  into  it,  and  in  the  absence  of  which  it  is  rea* 
sonable  to  infer  that  he  wonld  not  have  entered  into  it  at  all.  If  the 
representation  is  not  of  this  nature,  the  remedy  of  the  person  aggrieved 
is  to  have  the  misstatement  made  good,  bat  not  to  avoid  his  own 
act,  unless  indeed  compensation  cannot  be  obtained.  This  is  well 
illustrated  by  the  following  cases  :  Pulsford  v.  Bichards,  Jennings  t. 
Broughton,  and  Bobson  v.  the  Earl  of  Devon. 

Role  in  PuLi£Qrd  v.  Ricbardfl. 

Sec.  241.  In  Pulsford  v.  Bichards,*  the  projectors  of  a  Belgian  rail- 
way issued  a  prospectns  for  the  formation  of  a  company,  stating  that 
they  transferred  to  the  company  the  concession  obtained  from  the 
Belgian  government,  and  all  the  benefits  arising  from  it,  subject  to 
certain  specified  reseirvations  in  favor  of  the  promoters  for  reimburse- 
ment of  preliminary  expenses.  The  plaintiff,  acting  on  the  faith  of 
this  prospectus,  applied  for  and  accepted  shares  in  the  company,  but 
afterward  filed  a  bill  against  the  projectors  for  a  return  of  all  moneys 
paid  by  him  in  respect  of  such  shares  with  interest,  offering  to  return 
the  shares  and  all  dividends  received  on  account  of  them.  The 
grounds  on  which  the  plaintiff  sought  to  rescind  his  contract  were 
substantially  —  1,  that  an  arrangement  had  been  made  by  the  pro- 
moters, with  an  engineer,  highly  beneficial  to  him  and  detrimental  to 
the  company,  and  that  this  arrangement  was  in  no  way  alluded  to  in 
the  prospectus  ;  and,  2,  that  the  promoter^  had  appropriated  to  them- 
selves 20,000  shares  in  the  company,  in  addition  to  the  benefits 
expressly  reserved  to  them  in  the  prospectus.  The  court,  however, 
held  that  there  was  no  such  fraud  as  was  sufficient  to  enable  the 
plaintiff  to  rescind  the  contract  into  which  he  had  entered,  and  his 
bill  was  dismissed  with  costs.  As  regards  the  shares,  the  court  was 
of  opinion  that  the  directors  took  the  shares  banajide,  and  that  the 
number  of  shares  allotted  by  them  to  themselves  and  the  engineer 
was  not  a  fact  so  material,  that  the  knowledge  of  it  was  a  matter 
which  the  directors  were  bound  to  communicate  to  the  public,  in 
order  to  enable  them  to  come  to  a  sound  conclusion  as  to  the  proba- 
ble success  of  the  undertaking  in  which  they  were  invited  to  take  a 
.part.  As  to  the  concealed  arrangement  with  the  engineer,  the  court 
came  to  the  conclusion  that  the  services  performed,  and  to  be  performed 
by  him,  must  have  been  performed  by  some  one  ;  that  he  was  pecu- 

>  17  Beav.  87. 
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liarly  well  fitted  to  perform  them ;  that  sapposing  the  remuneration 
agreed  upon  to  have  been  excessive,  still  that  would  only  entitle  the 
shareholders  to  have  the  amount  of  excess  paid  by  the  directors  them- 
selves, and  that  the  non-disclosure  to  the  public  of  the  agreement 
made  with  the  engineer  was  not  the  suppression  of  a  fact  which 
affected  the  intrinsic  value  of  tha  undertaking,  or  consequently 
afforded  a  sufScient  ground  for  a  rescission  by  the  plaintiff  of  his  con- 
tract to  take  shares  in  the  company. 

Rule  in  Jennings  v.  Brooghton. 

Sec.  242.  In  Jennings  v.  Broughton/  the  plaintiff,  who  had  taken 
shares  in  a  mining  company  formed  by  the  defendants,  sough  t  to  rescind 
the  contract  on  the  ground  that  he  had  been  induced  so  to  do  by  their 
misrepresentations.  The  misrepresentations  consisted  of  exaggerated 
statements  as  to  the  value  and  prospects  of  the  mine,  contained  in  the 
report  of  an  engineer  employed  by  the  defendants,  and  which  report 
was  submitted  by  them  to  the  plaintiff.  The  plaintiff,  however,  did. 
not  altogether  rely  on  this  report,  but  went  and  examined  the  mine 
himself  more  than  once  before  he  purchased  the  shares  in  it. 
The  mine  had  undoubtedly  been  described  in  too  glowing  colors,  and 
it  by  no  means  came  up  to  the  expectations  formed  of  it ;  but  the 
court  was  of  opinion,  upon  the  evidence,  that  the  plaintiff  had 
not  relied  on  what  was  represented  to  be  actually  existing,  that  he 
not  only  had  had  the  same  means  as  the  defendants  of  ascertain- 
ing the  truth,  but  that  he  had  availed  himself  of  those  means,  and 
that  his  deception  was  as  much  owing  to  his  own  error  of  judgment 
as  to  any  thing  else.  His  bill,  therefore,  was  dismissed,  and  with 
costs,  and  an  appeal  by  him  was  also  dismissed. 

Rule  in  Robson  v.  Barl  of  Devon. 

Sec.  243.  In  Robson  v.  The  Earl  of  Devon,"  the  plaintiff,  a  stock- 
broker, was  induced  by  the  secretary  of  a  company,  first  to  advance 
him  500Z.  on  the  security  of  1,000  11,  shares,  on  each  of  which  11. 
was  certified  to  have  been  paid  up ;  and  secondly,  to  purchase  1,200 
other  shares.  On  the  failure  of  the  company,  the  plaintiff  sought  to 
have  both  transactions  declared  void,  and  to  obtain  back  from  the 

m  Beav.  234,  and  5  De  G.  Mac.  &  Slaughter  ▼.  Huling,  4  Dana  (Ey.),  426; 

G.  126.     See,  also,  Charleflworth  v.  Jen-  Cliaae  v.  Garvin,  19  Me.  212,  and  Buck 

nings,  84  Bear.  96,  where  a  sale  of  a  ▼.  Eantowies,  8  Kay  &  J.  830,  in  which 

share  in  a  oompanj  of  worsted  spinners  sales  of  interests  in  partnerships  were 

was  set  aside  because  the  balance  sheet  set  aside  for  fraud  on  the  part  of  the 

upon  which  the  parties  relied  turned  vendor, 

out  to  be  incorrect  and  false.    See,  also,  '  3  Jur.  (N.  S.)  567,  and  4  id.  245. 
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company  his  5001. ,  and  the  money  paid  for  the  purchased  shares.  The 
plaintiff  rested  his  case  against  the  company  npon  the  following, 
amongst  other  grounds^  viz.:  First,  that  the  company's  prospectus 
showed  that  no  shares  oaght  to  have  been  issued  before  a  certain 
amount  of  capital  had  been  subscribed ;  and,  secondly,  that  nothing 
had  ever  been  paid  in  respect  of  the  shares  on  which  the  500/.  had 
been  advanced.  But  it  was  held  that  the  plaintifF  was  entitled  to  no 
relief  on  either  of  these  grounds.  For,  first,  it  was  by  no  means  clear 
that  the  capital,  required  by  the  prospectus  to  be  subscribed,  had  not 
in  fact  been  subscribed;  secondly,  the  plaintiff  had  not  parted  with 
his  money  on  the  faith  of  the  prospectus,  so  that  it  was  immaterial  to 
consider  what  was  there  stated;  and,  thirdly,  the  shares  on  the  seen* 
rity  of  which  he  lent  his  money  were,  as  between  the  holder  and  the 
company,  to  be  taken  as  paid-up  shares,  and  therefore  it  was  of  no 
consequence  to  the  plaintiff,  whether  any  thing  had  actually  been  paid 
upon  them  or  not 

Bqoily  wUl  rMoind  oontnict  of  partaarship  for  fraud 

Sec.  244«  Where  a  person  is  inveigled  by  the  false  representations  of 
others  to  become  partner  with  them,  a  court  of  equity  will  clearly 
rescind  the  contract  of  partnership  at  his  instance.  *  The  case  of 
Pillans  V.  Harkness'  affords  a  good  example  of  this.  In  the  spring 
of  1709,  four  persons,  Pillans,  Harkness,  Stewart  and  Denn,  agreed 
by  deed  to  become  partner  in  the  Qshiug  trade,  and  to  share  the  profits 
and  losses  equally,  confining  their  fishing  to  the  west  coasts  of  North 
Britain.  It  was  subsequently  agreed  to  extend  the  fishing  operations 
and  to  increase  the  capital,  and  another  deed  was  executed  which,  it 
appears,  stated  that  the  capital  originally  agreed  to  be  subscribed 
had  been  duly  paid  by  all  the  partners.  Harkness  was  to  take  no 
active  part  in  the  partnership  business,  but  PUlaus  was  to  have  the 
exclusive  management  of  it  in  the  north,  at  a  salary,  and  Stewart  and 
Denn  were  to  have  the  exclusive  management  of  it  in  London.  Pill- 
ans was  to  transmit  accounts  to  London,  all  proper  accounts  were  to 
be  kept  by  Stewart  and  Denn,  and  Harkness  was  to  have  fi'ee  access 
to  the  accounts  of  the  concern.  Harkness,  from  time  to  time,  paid 
various  sums  toward  carrying  on  the  business  of  the  firm,  but  it  does 

'  Chase  v.  Garvin,  19  Me.  213  ;  Slaugh-  will  set  aside  the  sale  for  f  raad.  Nich- 
ter  T.  HaliDff,  4  Dana  (Ky.).  426,  where  olson  v.  Janeway,  16  N.  J.  288. 
one'|)artner  naying  knowledge  of  facts  '  CoUes,  443  (called  Harkness  t.  Stew- 
that  enhance  the  valae  of  the  business,  ard,  and  Steward  y.  Harkness,  in  the 
by  concealing  the  facte  from  another  table  of  cases  to  the  Dublin  edit,  of 
partner,  buys  his  interest  at  a  sum  much  1780.) 
less  than  its  real  value,  a  court  of  equity 
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not  appear  thai  any  thing  was  ever  diyided  in  the  shape  of  real  or 
pretended  profits.  In  the  sammer  of  1711  Harkness  discovered  that 
Pillansy  Stewart  and  Denn,  instead  of  being  engaged  in  the  fishing 
business  for  the  benefit  of  the  firm,  were  engaged  in  private  specala- 
tions  of  their  own  in  the  wine  trade.  He  also  discovered  that  Pillans 
and  Stewart  had  not  contributed  their  shares  of  the  capital  of  the 
firm^  and  that  Pillans  who  had  been  represented  as  a  person  acquainted 
with,  and  skilled  in  fishing,  was  in  truth  wholly  ignorant  of  fishing, 
and  of  every  thing  relating  to  the  fishing  trade.  Harkness  alleged 
that  he  confided  in  the  management  of  Pillans  and  Stewart  without 
suspicion  until  July,  17II9  when  he  pressed  Stewart  to  let  him  see 
the  partnership  accounts;  that  after  many  frivolous  excuses  he  was 
shown  many  fine  books,  neatly  bound,  which  he  was  told  were  the 
partnership  books;  that  not  being  versed  in  accounts  he  took  an 
accountant  with  him  to  examine  them;  but  that  to  his  surprise  the 
books,  when  opened,  were  found  to  consist  entirely  of  blank  paper 

• 

without  a  word  or  figure  written  in  them.  Harkness  thereupon,  find- 
ing that  he  had  been  fraudulently  drawn  in  and  imposed  upon  by 
Pillans  and  Stewart,  filed  a  bill  against  Pillans,  Stewart  and  Denn 
for  a  discovery  of  their  transactions  under  the  partnership,  and  for  the 
recovery  of  his  money.^  The  chancellor  decreed  Stewart  and  Pillans 
to  account  for  all  moneys  paid  by  the  plaintiff  to  them  or  either  of 
them,  and  to  pay  what  should  appear  due  to  him  with  interest,  the 
plaintiff  to  be  absolutely  discharged  from  the  articles,  agreements 
and  partnerships,  Stewart  and  Pillans  to  indemnify  him  from  all  costs 
and  damages  whatsoever  touching  the  articles,  or  any  partnership  in 
respect  thereof,  and  to  pay  the  costs  of  the  suit.  This  decree  was 
affirmed  on  appeal  to  the  house  of  lords. 

Role  In  RawlinB  v.  Wiokham. 

Sec.  245.  A  more  recent  case  of  the  same  description  is  Rawlins  v. 
Wickham.*  There  the  plaintiff  wa.8  induced  by  the  misrepresentations 
of  two  persons,  A  and  B,  to  enter  into  partnership  with  them  as  bank- 
ers, and  he  and  they,  after  carrying  on  their  business  for  four  years, 
transferred  it  to  other  parties.     Shortly  after  this  transfer,  the  plain- 

'  Tlie  defendants  relied  on  the  lapse  liad  been  entered  into.    The  evidence, 

of  time  and  laches  and  acqaiescence  on  however,  failed  to  show  that  the  plain- 

the  part  of  the  plaintiff;   and  particu-  tiffliad  any  knowledge  of  this  alleged 

larly  on  the  fact  that  he  had  entered  other  partnership,  or  that  he  was  aware 

int9  another  agreement  with  them  to  of  what  had  been  going  on,  until  short- 

the  effdct  that  the  defendants   slioald  I7  before  he  filed  his  bill, 
become  partners  in  another  fishing  con-        *4  Jar.  (N.  S.)900,  and  5  id.  278;  now 

cem,  and  share  their  profits  In  that  with  also  reported  in  1  {Jiff.  355. 
the  plaintiff*,  and  that  such  partnership 
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tiff  for  the  firsfc  time  became  aware  of  the  falsity  of  the  statement  by 
which  he  had  been  induced  to  become  a  partner.  He  brought  an 
action  against  A  and  B  for  their  misrepresentations ;  pending  the 
proceedings  at  law  A  died,  but  the  action  was  continued  against  B, 
and  a  verdict  against  him  for  damages  was  obtained.  After  the  ver- 
dict B  became  insolvent,  and  thereupon  the  plaintiff  filed  a  bill 
against  B  and  the  executors  of  A,  praying  that  the  partnership  into 
which  he  had  entered  might  be  declared  void,  that  the  partnership 
articles  might  be  canceled,  that  the  defendants  might  be  decreed  to 
repay  him  the  sum  paid  by  him  on  entering  into  the  partnership, 
with  interest,  and  to  execute  a  sufficient  indemnity  against  the  out* 
standing  debts  and  liabilities  which  the  plaintiff  had  or  might  become 
subject  to  in  respect  of  the  dealings  and  transactions  of  the  partner- 
ship, and  for  an  account  of  such  debts  and  liabilities,  and  of  the 
moneys  already  paid  by  the  plaintiff  on  account  of  the  partnership 
debts,  and  for  repayment  of  such  moneys  with  interest.  A  decree 
was  made  in  the  plaintiff's  favor  and  an  appeal  by  A's  executors  was 
dismissed.  In  this  case  the  deceased  partner  had  clearly  been  a  party 
to  the  misrepresentation,  and  although  it  was  proved  that  he  was 
ignorant  of  the  real  truth,  and  had  not  stated  that  to  be  true  which 
he  knew  to  be  false,  still  it  was  held  that  he  ought  not  to  have  stated 
what  he  did  not  know  to  be  true,  and  that  he  was  legally -answerable 
for  the  falsity  of  his  own  assertions.  It  was  also  held  that  the  plain- 
tiff was  entitled  to  assume  that  the  statements  made  to  him  were  true 
until  he  had  reason  to  suppose  that  they  were  not,  and  that  it  was 
no  answer  to  his  case  that  if  he  had  examined  the  partnership  books 
he  would  have  discovered  the  true  state  of  affairs.' 


in  equity  lies  to  recover  back  money  invested  in  partnership  indnoed  by 
fraudulent  representations  of  copartner. 

Sec.  246.  It  was  decided  more  than  a  century  ago  that  persons  who 
had  been  induced  by  fraud  on  the  part  of  the  promoters  of  a  bubble 
company  to  subscribe  for  shares  in  it,  might  obtain  their  money  back 
by  a  bill  in  equity,  although  an  action  at  law  might  have  been 
brought  for  the  same  purpose  with  success,'  and  this  doctrine  has 
ever  since  been  recognized  as  correct,  and  it  has  frequently  been  acted 
upon  of  late.' 

^Compare  Jennings  ▼.  Broaghton,  'Qreen  t.  Barrett,!  Sim.  45;  Blain 
where  the  phiintiff  did*  not  rely  on  the  v.  Agar,  2  id.  289  ;  Cridland  v.  De  Man- 
defendant's  statements,  lej,!   De  G.  &  S.  459;  Stainbank   v. 

«CoU  V.  Woollaston,  2  P.  W.   154:  Fernley,9  id.  556;  Beeching   v.  Lloyd, 

Chane  V.Garvin,  19  Me.  212;  Slaughter  3  Drew.   227.     Compare   Bftll   v.  Hex- 

V.  Hilling,  4  Dana  (Ky.)  426.  borough,  5  Ra.  Ca.  1^. 
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If  a  director  of  a  compauy  is  applied  to  for  unallotted  shares  and 
he  transfers  to  the  applicant  shares  already  allotted  to  himself,  he 
thereby  commits  a  fraud  which  will  enable  the  transferee  to  set  aside 
the  transfer  and  to  recover  back  what  he  may  have  paid  for  the  shares.* 

In  the  simple  case  where  two  parties  only  are  concerned,  viz.,  the 
partner  defrauded  and  the  partner  defrauding,  the  right  of  the  former 
to  rescind  the  contract  of  partnership  cannot  for  a  moment  be 
doubted.  But  where  third  persons  are  concerned  to  whom  no  fraud, 
is  legally  or  morally  imputable,  considerable  difficulty  is  experienced 
in  giving  effect  to  this  right  of  the  party  defrauded,  and  to  the  con- 
flicting rights  of  those  who  have  acted  on  the  faith  of  his  being  a 
partner,  and  who  insist  therefore  that  as  between  him  and  them  he^ 
cannot  be  heard  to  say  that  he  is  not  one.*  This  difficulty  is  particu- 
larly felt  when  a  creditor  of  a  company  seekg  to  levy  execution  against 
a  person  who  is  a  shareholder  therein,  but  who  has  been  induced  to 
become  so  by  fraud,  and  it  is  still  more  felt  when  the  question  arises 
whether  such  shareholder  ought  to  be  put  on  the  list  of  contributories 
on  the  winding  up  of  the  company.  As  regards  the  creditors,  it  is 
clear  that  their  rights  in  no  way  depend  upon  whether  a  de  facto 
shareholder  has  been  'induced  to  become  a  shareholder  by  fraud,  or 
not,'  and  as  regards  the  liability  of  such  a  shareholder  to  be  put  on 
the  list  of  contributories,  it  seems  now  settled  that  he  must  be  on 
the  list  unless  the  fraud  practiced  upon  him  is  imputable  to  the  com- 
pany, and  is  not  to  be  regarded  as  the  fraud  of  some  one  or  more  of 
its  members  only.* 

When  a  person  has  been  induced  by  the  fraud  of  some  particular 
shareholder  to  purchase  shares  of  him,  the  right  of  the  person 
defrauded  is  to  rescind  the  contract  of  sale,  and  to  throw  the  shares 
back  on  the  person  from  whom  he  took  them,  and  to  be  indemnified 
by  him  against  all  losses  sustained  in  consequence  of  having  taken  the 
shares.*  This  is  apparently  the  limit  of  the  right  of  the  person 
defrauded  in  the  case  supposed.* 

^  Blake  v.  Mowatt,  21  Beav.  608.  and  compare  Bell's  Case;  22  Beav.  35, 

*  See  Ex  parte  Broom,  1  Rose,  69 ;  and  Brock  well's  Case,  4  Drew.  205,  with 
Jeffreys  r.  Smith,  8  Buss.  158 ;  Mac-  Holt's  Case,  22  Beav.  48  ;  Gibson's  Case, 
bride  V.  Lindsay,  9  Ha.  574.  2  De  G.  &  J.  275. 

*  Henderson  v.  The  Royal  British  »8ee  Stainbank  v.  Fern  ley,  9  Sim. 
Bank,  7  E.  &  B.  856,  E.  C.  L.  R.  90;  556.  and  Seddon  v.  Connell,  10  id.  58 
Daniel   v.  The   R.  B.  Bank,  1   H.  &  N.  and  79. 

681;  Powis  v.  Harding,  1  C.  B.  (N.  S.)  •An  action   for  damages  might  be 

583 ;  E.  C.  L.  R.  87  ;  Howard  v.  Shaw,  bronght  in  such  a  case,  but  this  is  not 

9  Ir.  Law  Rep.  335.  so  complete  a  remedy. 
^See  Jefflreys  v.  Smith,  3  Rass.  158. 
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Role  In  Macbrlde  v.  UndjMy. 

Sec.  247.  Upon  the  question  of  the  rescission  of  a  contract  of 
partnership  for  fraud,  the  case  of  Macbride  v.  Lindsay '  is  of  consid- 
erable importance.  There  the  plaintiff  had  been  induced  by  the  fraud- 
ulent representations  of  the  directors  of  a  chartered  company  to 
become  a  member  of  the  company,  and  he  filed  a  bill  against  the  com- 
pany and  its  directors,  praying  for,  amongst  other  things,  a  return 
of  all  moneys  paid  by  him  to  the  company,  with  interest,  and  for  an 
injunction  to  restrain  the  making  of  further  calls  upon  him,  and  for 
an  indemnity  against  any  liability  in  respect  of  the  engagements  of 
the  company.  A  demurrer  to  this  bill  was  allowed  on  the  ground 
that  the  fraud  of  which  the  plaintiff  complained  gave  him  no  right  to 
rescind  his  contract,  except  a  right  common  to  himself  and  others  * 
who  were  not  represented  in  the  suit.'  It  was  also  held  in  this  case 
that  the  plaintiff  was  entitled  to  no  relief  on  the  ground  that  the 
charter  had  been  obtained  by  a  fraud  on  the  crown,  for  although  the 
crown  might  repeal  the  charter  if  it  thought  fit,  a  shareholder  could 
not  dispute  its  validity  in  such  a  suit  as  that  before  the  court. 

Equitable  Jtirisdiotion  to  roBoind  agreements  generaUy. 

Sec.  248.  Besides  being  called  upon  to  rescind  agreements  for  the 
formation  of  a  partnership,  courts  of  equity  are  frequently  applied  to 
by  partners,  or  those  claiming  under  them,  to  rescind  agreements  of 
other  descriptions,  and  especially  agreements  come  to  on  or  after  a 
dissolution.  Supposing  every  member  of  a  firm  to  be  sui  juris y  any 
one  may  retire  upon  any  terms  to  which  he  and  his  copartners  may 
choose  to  assent;  and  if  there  is  no  fraud  or  concealment  on  either 
side,  all  will  be  bound  by  any  agreement  into  which  he  and  they  may 
enter,  although  it  might  ultimately  turn  out  that  a  bad  bargain  has 
been  made. 

For  example,  in  Knight  v.  Marjoribanks'  certain  persons  were  part- 
ners in  a  speculation  in  Australia.  The  speculation  was  not  at  first 
successful,  and  it  was  necessary  for  the  partners  frequently  to  contrib- 
ute large  sums  of  money  for  the  purpose  of  carrying  it  on.  The 
plaintiff,  who  was  one  of  the  partners,  was  greatly  pressed  for  money, 
and  was  unable  to  contribute  his  proportion  of  the  required  capital. 
A  sum  of  upwards  of  5,000Z.  was  alleged  to  be  due  from  him  to  the 
concern;  he  never  questioned  the  accuracy  of  this  statement,   but 

*  9  Ha.  574 

'  Seddon  v.  Conaell,  10  Bim.  58,  is  another  instance  of  an  attempt  to  rescind 
failing  for  want  of  parties.  '11  Beav.  822;  and  2  Mac  &  0. 10. 
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assented  to  its  correctness,  and  never  examined  or  sought  to  examine 
any  books  or  accounts;  and  in  consideration  of  the  sum  so  alleged  to 
be  due,  and  of  2502.  cash,  he  assigned  all  his  interest  in  the  concern 
to  his  copartners,  and  released  them  from  all  demands.  The  specula- 
tion afterward  proving  profitable,  he  sought  to  set  aside  this  transac- 
tion on  the  ground  of  fraud  and  inadequacy  of  consideration.  But 
as  no  fraud  was  proved,  as  the  plaintiff  knew  very  well  what  he  was 
about^  as  he  was  content  that  no  accounts  should  be  taken^  and  that 
no  person  should  act  as  his  adviser,  and  as,  although  he  was  undoubt- 
edly in  distress,  and  his  copartners  knew  it,  yet  they  had  taken  no 
unfair  advantage  of  that  circumstance,  it  was  held  both  by  Lord 
Langdale,  and  by  Lord  Cottenham  on  appeal,  that  the  transaction  was 
binding  and  could  not  be  impeached.* 

Any  arrangement  which,  on  the  principle  here  adverted  to,  is  bind- 
ing on  the  partners  themselves,  will  also,  as  a  general  rule,  be  binding 
as  between  the  assignees  or  executors  of  the  retiring  partners  on  the  one 
hand,  and  the  continuing  partners  and  their  assignees  or  executors  on 
the  other.'  But  as  regards  assignees,  it  must  not  be  forgotten  that 
they  can  set  aside  arrangements  entered  into  m  fraud  of  creditors, 
although  such  arrangements  may  be.  binding  as  between  the  parties  to 
them  and  their  respective  executors.' 

Notwithstanding  the  inability  of  a  retiring  partner,  and  of  those 
claiming  under  him,  to  avoid  an  agreement  fairly  come  to  between 
him  and  his  copartners,  the  good  faith  and  open  dealing  which  one 
partner  has  a  right  to  expect  from  another^  never  require  to  be  more 
scrupulously  observed  than  when  one  of  them  is  retiring  upon  terms 
agreed  to  upon  the  strength  of  representations  as  to  the  state  of  the 
partnership  accounts;  and  an  agreement  entered  into  on  a  dissolution 
will  be  set  aside  by  courts  of  equity  if  it  can  be  shown  to  have  been 
based  upon  error,  or  to  have  been  tainted  by  fi*aud,  whether  in  the 
shape  of  positive  misrepresentation  or  of  concealment  of  the  truth. 
Thus,  in  Chandler  v.  Dorsett,^  the  plaintiff  and  the  defendant  dis- 
solved partnership;  an  account  was  drawn  up  by  the  defendant^  who 
made  it  appear  that  there  was  a  balance  against  the  plaintiff.  The 
plaintiff  gave  his  note  for  the  amount  of  this  balance,  and  afterward 

having  discovered  mistakes  in  the  account,  filed  a  bill  for  a  new 

—      ■       ■  '  ■ ,        .       .         ■ 

>  See,  also,  Ramsbottom  v.  Parker,  6  255 ;  BiHiter  v.  Yoang,  6  £.  &  B.  40  ;  E. 

Madd.  5 ;  M'aure  v.  Ripley,  2  Mac  &  C.  L.  R.  88;  Warden  v.  Jones,  23  Beav. 

0. 274;  Cockle  v.  Whiting,  Taml.  55.  497. 

•Ramsbottom  y.  Parker,  6  Madd.  6;        ** Finch,  481.      See,  too,  Maddeford  v. 

Lnckie  v.  Forsyth,  8  Jo.  &  Lat.  888.  Anstwick,  1  Sim.  88. 

*  See  Anderson  v.  Maltby,  2  Ves.  Jr. 
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account  The  defendant  pleaded  an  account  stated,  bat  the  court 
decreed  that  the  defendant  should  come  to  a  new  account,  and  that 
what  should  appear  to  be  due  on  taking  it  should  be  paid  with  inter- 
est. So,  in  Spittal  v.  Smith*  where  the  plaintiff  was  entitled  to  a 
share  of  the  produce  of  a  whaling  7oyage,  and  the  defendant  paid 
him  a  sum  of  money  as  his  share,  for  which  the  plaintiff  gave  a 
receipt,  it  was  held  that,  as  there  had  been  concealment  on  the  part  of 
the  defendant,  the  plaintiff  was  entitled  to  an  inquiry  as  to  whether 
certain  deductions  which  had  been  made  were  proper. 

The  principles  illustrated  by  the  forgoing  decisions  apply  most 
strongly  to  the  case  of  a  partner  who  is  expelled  by  the  others.  Pow- 
ers of  expulsion  are  always  construed  strictly,  and  unless  they  are 
exercised  with  perfect  good  faith,  the  expulsion  will  be  declared  void 
by  a  court  of  equity,  and  the  partner  wrongfully  expelled  will  be 
restored  to  his  position,  and  will  not  be  held  bound  by  accounts  which 
may  have  been  signed  by  him  in  ignoi*ance  of  material  facts.* 

Hitherto  the  arrangement  entered  into,  and  afterward  called  in 
question,  has  been  supposed  to  have  been  made  between  the  partners 
themselves.  But  more  difficulty  arises  whore  an  arrangement  is 
•entered  into  between  the  representatives  of  a  deceased  partner  on  the 
one  hand,  and  the  continuing  partners  on  the  other.  Two  cases  have 
here  to  be  considered,  according  as  the  representative  of  the  deceased 
is  or  is  not  himself  a  partner  in  the  fir±. 

Zbcecnton  of  deceased  partner — ^Powers  o^  in  certain  cases. 

Sec.  249.  If  an  executor  of  a  deceased  partner  is  not  a  member  of 
the  firm,  it  is  competent  for  him  and  the  surviving  partners  to  agree 
that  the  share  of  the  deceased  shall  be  ascertained  in  a  particular  way, 
or  be  taken  at  a  certain  value.  And  although  it  has  been  said  that  the 
creditors,  or  other  persons  interested  in  the  estate  of  the  deceased,  may 
impeach  such  an  agreement  by  instituting  a  suit  against  the  surviving 
partners  and  the  executors  of  the  deceased,'  still  agreements  of  the  kind 
in  question  cannot  be  successfully  impeached,  unless  there  has  been  some 
fraud  or  collusion  between  them  and  the  executors.  In  Davies  v.  Davies* 
Lord  Langdale  observed,  *^  It  has  been  said  in  the  course  of  the  argu- 
ment that,  in  a  suit  constituted  as  this  is  against  the  executor  and 

>Taml.  45.  452;  Roys  v.  Vilas,  18  Wis.  174;  Tom- 

«  See  Blissett  v.  Daniel.  10  Ha.  588.  linson  v.  Ward.  2  Paine  (U.  S.  C.  C.)  11; 

»  See  Bowsher  v.  Watkins,  1  R.  &  M.  Martin  v.  Kirksey,  23  Oa.  164.     But  uii- 

277 ;  E.  C.  L.  R.  21 ;  Gedge  v.  Traill,  id.  less  an  agreement  is  oome  to,  the  basi- 

281 ;    Mechanics'  Bank  v.  Hildreth,  9  ness  must  be  sold.    Dickinson  v.  Dick- 

Cush.  (Mass.)  856 ;  Harper  y.  Lamping,  inson,  29  Conn.  607. 

88  Cal.  649 ;  McDougal  v.  Banks,  18  Qa.  «  2  Keen,  534. 
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surviying  partner  of  the  testator,  for  an  account  of  the  partnership 
transactions,  it  was  not  necessary  to  prove  the  fraud  and  collusion 
which  are  charged  in  the  bill,  and  the  case  of  Bowsher  v.  Watkins  was 
cited  in  support  of  that  proposition.  I  well  recollect  that  there  were 
special  circumstances  which  induced  Sir  John  Leach  to  come  to  the 
conclusion  he  did  in  that  case,  and  that  the  decision  was  far  from  es- 
tablishing the  general  proposition  that  in  every  case  a  bill  might  be 
filed  against  an  executor  and  surviving  partner  of  the  testator  with- 
out charging  and  proving  fraud  and  collusion.  In  this  case  there  are 
no  special  circumstances.  It  is  a  bill  filed  by  persons  beneficially  in- 
terested in  the  testator's  estate  against  the  executor  and  the  surviving 
partner,  and  it  seeks  to  have  the  partnership  accounts  now.  The  de- 
fendant, the  surviving  partner,  by  his  plea  avers  that  an  account  was 
settled  with  the  executor  on  the  3Ist  of  December,  1832,  and  that,  if 
unimpeached,  is  a  sufficient  defense  to  the  bilL'^  Later  cases  are  in 
conformity  with  this  decision.* 

If  there  has  been  fraud  or  collusion  between  the  surviving  part- 
ners and  the  executors  of  the  deceased  partner,  the  case  naturally  as- 
sumes a  different  aspect,  and  any  arrangement  between  them  will  be 
liable  to  be  set  aside  at  the  suit  of  the  persons  interested  in  the  estate 
of  the  deceased.'  And,  even  although  there  be  no  fraud  or  collusion, 
still,  if  the  executor  has  obtained  less  than  the  true  value  of  the  de- 
ceased's share  in  the  partnership  estate,  the  executor  may  be  liable  as 
for  a  devastavit,  although  the  surviving  partner  may  be  protected 
against  all  demands.  But  if,  in  a  case  of  difficulty,  the  executor  has 
acted  with  a  bona  fide  view  to  do  his  best  for  the  estate  he  repre- 
sents, a  court  of  equity  will  not  be  willing  to  make  him  account  for 
what,  without  his  willful  default,  he  might  have  received  from  the 
surviving  partners.' 

If  a  partner  dies  and  leaves  his  copartner  his  executor,  much 
greater  difficulty  is  met  with  than  in  the  case  last  supposed.  By  the 
present  hypothesis  the  executor  is  invested  with  two  characters,  and 
hfs  interest  as  surviving  partner  is  often  in  conflict  with  his  duty  as 
the  representative  of  the  deceased.  This  conflict  of  duty  and  of  in- 
terest renders  it  almost  impossible  for  the  executor  to  enter  into  any 

■  ■  ■  ■  ■  ■  I  ■■■  ■  I  ^^-^^^— ^^^  ■  »  I      ■  I  ■!  I  ■  I    ■  I  ^  ■■     ■     ■  ^ 

*  Chambers  v.  Howell,  11  Beav.  6  ;  against  an  executor  of  a  deceased  part. 
Stainton  v.  The  Garron  Co.,  18  Beav.  ner  and  the  surviving  partners,  Travis 
140;  and  as  to  accounts  settled  bj  one  v.  Milne,  9  Ha.  141,  but  will  not,  it  is 
of  several  executors.  Smith  v.  Everett,  apprehended,  invalidate  arrangements 
5  Jar.  (N.  S.)  1882.  into  which  they  may  have  entered  for 

*  As  in  Cook  v.  Collingridge,  Jac.  607 ;  payment  of  the  shares  of  the  deceased. 
Rice  ▼.  Gordon,  11  Beav.  266.  Less  than        '  See  Rowley  v.  Adams,  7  Beav.  895. 

fraud  or  collusion  will  justify  a  suit 
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arrangement  with  respect  to  the  share  of  the  deceased  in  the  partner- 
ship estate  which  those  interested  in  that  share  may  not  afterward 
succeed  in  setting  aside.* 

In  Wedderharn  y.  AVedderbnm/  a  leading  case  on  this  subject^  an 
account  of  a  deceased  partner's  estate  was  directed  after  a  lapse  of 
thirty  years^  and  repeated  changes  in  the  firm  and  after  sereral  deeds 
and  a  release  had  been  executed  by  the  parties  beneficially  interested. 
The  surviving  partners  were  the  executors  of  the  deceased,  and  were 
guardians  of  the  persons  beneficially  entitled  to  his  share,  and  the  set- 
tlements and  releases  were  executed  in  ignorance  of  the  true  state  of 
the  pai'tnership  accounts.  So  in  Millar  v.  Craig,'  where  one  partner 
died,  leaving  four  executors,  of  whom  two  were  members  of  the  firm, 
an  account  was  settled  between  the  executors  and  the  residuary  lega- 
tees, and  I'eleases  were  executed  ;  but  errors  having  been  proved  in 
the  accounts,  the  releases  were  set  aside,  and  the  accounts  were  re- 
opened. Again,  in  Stoken  v.  Dawson,^  a  partner  by  his  will  author- 
ized a  sale  of  his  share  to  his  copartner,  whom  he  appointed  one  of 
his  executors.  The  surviving  partner  purchased  the  share  of  the  de- 
ceased at  a  valuation,  but  the  purchase  was  set  aside  at  a  suit  of  the 
son  of  the  deceased,  after  a  lapse  of  seven  years.  So  in  Bice  v.  Gor- 
don,^ where  a  partner  died,  some  of  his  copartners  obtained  adminis- 
tration to  his  estate,  and  sold  part  of  the  assets  of  the  deceased  to 
another  of  the  partners,  but  at  an  under  value  ;  the  sale  was  set  aside 
at  the  suit  of  a  creditor. 

In  all  these  cases  there  was  some  ground  for  setting  aside  the  ar- 
rangement made  by  the  executors,  in  addition  to  the  mere  fact  that 
they  were  also  surviving  partners.  But,  as  ob8ei*ved  by  Lord  Eldon 
in  Cook  V.  CoUingridge,*  '^  one  of  the  most  established  rules  is,  that 
persons  dealing  as  trustees  and  executors  must  put  their  own  interest 
entirely  out  of  the  question,  and  this  is  so  difficult  to  do  in  a  transac- 
tion in  which  they  are  dealing  with  themselves  that  the  court  will 
not  inquire  whether  it  has  been  done  or  not,  but  at  onoe  says  such  a 
transaction  cannot  stand."  ^ 

Of  specific  perf omumoe. 

Sec.  250.  If  two  persons  have  agreed  to  enter  'into  partnership,  and 

}  See  Ckwk  v.  Colluigridffe,  Jac.  607.  *  Jac.  621. 

'  2  Keen,  722,  and  4  M.  &  Cr.  41.  ^  The  poBition  of  the  executors  of  a 

'  6  Beav.  4<i3 ;  in  this  case  no  question  deceased  partner  will  be  examined  at 

was  raised  as  against  the  partners  who  len^h  hereafter,  and  the  sabiect  above 

were  not  executors.  noticed  will  be  again  adverted  to  on 

*  9  Bea\r.  239.  that  occasion. 

» 11  Beav.  266. 
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one  of  them  refuses  to  abide  by  the  agreement^  the  remedy  for  the 
other  is  an  action  for  damages,  and  not,  excepting  in  the  cases  to  be 
presently  noticed,  a  suit  for  specific  performance.  To  compel  an  un- 
willing person  to  become  a  partner  with  another  would  not  be  con- 
ducive to  the  welfare  of  the  latter,  any  more  than  to  compel  a  man 
to  marry  a  woman  he  did  not  like  would  be  for  the  benefit  of  the  lady. 
Moreover,  to  decree  specific  performance  of  an  agreement  for  a  part- 
nership at  will  would  be  nugatory,  inasmuch  as  it  might  be  dissolved 
the  moment  after  the  decree  was  made.  As  a  rule,  therefore,  courts 
of  equity  will  not  decree  specific  performance  of  an  agreement 
for  a  partnership.'  One  of  the  best  considered  cases  on  this  sub- 
ject is  Stooker  v.  Wedderbum ; '  there  the  plaintiff  had  obtained 
a  patent,  and  it  was  agreed  between  him  and  the  defendant^, 
that  a  company  should  be  formed  by  them  for  the  purpose  of 
working  the  patent ;  that  the  plaintiff  should  assign  the  patent  to  the 
company,  give  his  whole  services  to  it  for  two  years,  do  his  best  to 
improve  his  invention,  and  give  the  company  the  full  benefit  of  all 
improvements.  Owing  to  a  doubt  respecting  the  validity  of  the  pat- 
ent, the  defendants  refused  to  abide  by  the  agreement,  and  thereupon 
the  plaintiff  filed  a  bill  for  specific  performance,  praying,  amongst 
other  things,  that  the  defendants  might  be  decreed  to  take  such  steps 
as  might  be  necessary  for  the  registration  and  incorporation  of  the 
company.  To  this  bill  the  defendants  demurred,  and  the  demurrer 
was  allowed  with  costs,  on  the  ground  that  the  agreement  was  one  and 
entire,  and  that,  if  a  decree  were  made  in  the  plaintiff's  favor,  the 
court  could  neither  compel  him  to  perform  his  part  nor  restore  the 
defendants  to  their  original  position  in  case  he  did  not 

However,  if  the  parties  have  agreed  to  execute  some  formal  instru- 
ment which  would  h^ve  the  effect  of  altering  their  position  at  law, 
and  of  conferiing  rights  which  do  not  exist  so  long  as  the  agreement 
is  not  carried  out,  in  such  a  case,  and  for  the  purpose  of  putting  the 
parties  into  a  legal  position  agreed  upon,  -the  execution  of  that  formal 
instrument  may  be  decreed,  although  the  partnership  thereby  formed 
might  be  immediately  dissolved.'  The  principle  upon  which  a  court 
of  eqnity  proceeds  in  a  case  of  this  description  is  the  same  as  that 
which  induces  it  to  decree  execution  of  a  lease  under  seal,  notwith- 

>  Hercy  ▼.  Birch,  9  Yes.  857 ;  Sheffield  '  8  K.  &  J.  893. 

Gas,  etc..  Go.  v.  Harrison,  17  Beav.  294;  'Button  v.  Lister,  8  Atk.  885,   and 

Downs  V.  Collins,  6  Ha.  418  ;  Maxwell  see  1  Swanst.  518,  note,  and  Stocker  v. 

V.  The  Port  Tenant  Co.,  24  Beav.  495,  Wedderbam,  8  K.  &  J.  898,  per  Y.  G. 

where,  however,  there  was  fraud.  Wood,  p.  408. 
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standing  the  term  for  which  the  lease  was  to  continue  has  already 
expired.' 

^  In  £ngland  y.  Curling/  the  plaintiff  and  two  of  the  defendants 
agreed  to  become  partners  as  ship  agents  for  seven,  fourteen,  or 
twenty-one  years,  and  they  signed  with  their  initials  an  agreement  to 
that  effect.  A  deed  was  prepared  to  carry  out  the  agreement ;  the 
deed,  however,  w^as  never  executed,  and  it  differed  somewhat  from  the 
agreement.  The  parties  carried  on  business  as  partners  under  the 
agreement  for  eleven  years,  and  then  they  began  to  quarrel.  The 
defendant  Ourling,  who  appears  to  have  been  in  the  wrong  from  the 
beginning,  gave  notice  to  dissolve  in  three  months;  he  retired  from 
the  partnership  and  entered  in  partnership  with  other  persons,  and 
oarried  on  business  with  them  on  the  premises,  and  in  the  name  of 
the  old  firm.  The  new  firm  opened  the  letters  addressed  to  the  old 
one,  and  gave  notice  of  its  dissolution  to  its  correspondents.  The 
plaintiff  then  filed  a  bill  for  specific  performance  and  an  injunction, 
and  he  obtained  a  decree.* 

The  only  other  class  of  cases  in  which  anything  like  specific  per- 
formance of  an  agreement  for  a  partnership  will  be  decreed,  is  where 
a  person  who  has  agreed  with  another  to  share  the  profits  of  some 
joint  adventure  seeks  to  obtain  that  share  after  the  adventure  has 
come  to  an  end.  Although  the  decree  giving  him  the  relief  he  asks 
may  be  prefaced  by  a  declaration  that  the  agreement  relied  upon  ought 
to  be  specifically  performed,  this  has  not  the  effeot  of  creating  a  part- 
nership to  be  carried  on  by  the  litigants,  but  merely  serves  as  a  foun- 
dation for  the  decree  for  an  account,  which  is  the  substantial  part  of 
what  is  sought  and  given.  An  instance  of  this  class  of  oases  is 
afforded  by  Dale  v.  Hamilton.^    There,  in  substance,  three  persons 

>See  WilkinBon  y.  Torkington,  2  Y.  ance  of   the  said    agreement,   having 

&  G.  Ex.  726.  and  the  cases  there  cited,  regard  to  any  variations  which  he  maj 

'8  Beav.  129.  find  to  have  been  made  in  the   said 

*  The  following  was  the  minute  of  the  agreement  as  hereinbefore  directed,  and 

decree :  "  The  court  doth  declaYe  that  let  the  parties  execute  it.    Continue  the 

the  agreement  for  a  copartnership  dated,  injunction  against  the  defendant  Curl- 

etc.,  is  a  binding  agreement  between  the  ing." 

parties  thereto,  and  ought  to  be  specifi-  *6  Ha.  809,  and  2  Ph.  266.    In  Krch- 

cally  performed  and  carried  into  exe-  ett  v.  Boiling,  5  Munf.  (Va.)  485  a  num^ 

cution,  and  doth  order  and  decree  tlie  ber  of  persons  agreed  to  build  a  hotel ; 

same  accordingly.    Refer  it  to  the  mas-  a  written  agreement  was  entered  into 

ter  to  inquire  whether  any  and  what  and  signed   by  all.    The  partner  who 

variations  have  been  made  in  the  said  sold  the  lot  on  which  the  hotel  was  to 

agreement  by  and  with  the  assent  of  the  be  erected,  having  complied  with  the 

several  parties  thereto  since  the  date  contract  on  his  part,  brought  a  bill  for 

thereof.     Let  the  master  settle  and  ap-  a  specific  performance  on  the  part  of 

prove  of  a  proper  deed  of  copartner-  the  others,  and  it  was  held  that  ne  was 

ship  between  the  said  parties  in  pursa-  entitled  to  the  relief.    See,  also,  Whit- 
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had  agreed  to  purcha.se  land,  to  build  on  it  and  improve  it,  and  then 
to  sell  it  for  their  common  benefit.  Land  was  accordingly  obtained, 
built  upon  and  improved,  and  subsequently  the  right  of  one  of  the 
three  persons  to  any  share  in  the  adventure  was  denied  by  the  other 
two.  He  thereupon  filed  a  bill  for  a  sale  of  the  land,  for  an  account 
of  the  joint  speculation,  and  for  a  proper  distribution  of  the  moneys 
arising  from  the  sale  ;  and  the  court  held  him  entitled  to  this  relief. 
Another  instance  of  the  same  kind  is  afforded  by  Webster  v.  Bray.^ 
In  that  case  the  plaintiff  and  the  defendant  had  been  jointly  retained 
as  solicitors  to  a  company.  They  were  not  in  partnership  as  solicit- 
ors generally,  but  the  plaintiff  insisted  that  they  were  partners  as 
regarded  the  business  done  for  the  company,  and  that  the  payments 
made  by  the  company  to  each  ought  to  be  shared  by  both.  The  defend- 
ant insisted  that  there  was  no  partnership,  and  that  each  was  to  be 
paid  for  the  work  done  by  himself,  and  to  retain  for  his  own  benefit 

worth  ▼.  Harris,  40  Miss.  484 ;  Cooper  v.  to  the  bill  for  want  of  equity.     Held, 
Frederick,  4  Iowa>  408.     But  a  contract  that  as  the  complainant  was  insolvent 
of  this  character  will  not  be  specifically  and  could  not  pay  his  portion   unless 
enforced,  if  it  appears  that  the  business  out  of  the  profits  of  the  contemplated 
will  be  unprofitable.    Thus,  in  Wads-  hotel,  which  was  doubtful  and  uncer- 
worth  V.  Manning,  4  Miller  (Md.)70,the  tain,  and  as  the  death  of  McEwen  dis- 
plaintiff  agreed  with  a  firm  to  furnish  solved  the  copartnership,  there  being 
them  a  larc^e  quantity  of  zinc  ore  each  no  agreement  to  continue  it  after  his 
year  for  three  years,  and  the  firm  was  death,  the  court  could  not  decree  a  spe- 
to  furnish  buildings  and  machinerv  and  cific  performance,  and  could  not  decree 
convert  the  ore  into  paint,  and  divide  compensation  for  services  in  erecting 
the  profits.    The  cost  of  the  buildings  the    building,    as    such    compensation 
and  machinery,  after  a  specified  time,  could  be  had  at  law.     The  contract  was 
was  to  be  paid  out  of  the  profits.    The  void  by  the  statute  of  frauds  and  per- 
defendants  refused  to  proceed  with  the  iaries.     Nor  will  specific  performance 
business,  upon  the  ground  that  it  could  be  decreed  against  the  heirs  of  a  de- 
only  b3  followed  by  financial  ruin  to  all  ceased  partner  in  favor  of  a  surviving 
the  parties,  and  the  court,  being  satis-  partner,  until  an  account  of  profits  is 
fled  ihat  this  would  be  the  result,  re-  taken,    ^hus,  in  Fish  v.  Lightner,  44 
fused  to  decree  the  specific  performance  Mo.  269,   Lightner,  a  partner  owning 
of  the  agreement.    So,  in  Sims  v.  Mu-  real  estate  with  improvements,  agreed  in 
Ewen,  27  Ala.  187,  one  McEwen  pur-  articles  of  copartnership  with  Fish,  that 
chased  a  lot  for  seven  thousand  dollars,  when  the  latter  should  have  paid  him 
to  be  paid  for  by  installments,  and  af-  three  thousand  seven  hundred  and  fifty 
terwai^  verbally  agreed  complainants  dollars,  with  interest,  and  one-half  the 
should  superintend  the  erection  of  a  expenses,  and  pay  for  one-half  the  stock 
building  on  the  lot,  repay  the  money  and  provender  necessary   for  a  livery 
advanced  by  him  on  the  purchase  and  stable  business,  then  Lightner  should 
other    expenses    incident    to    it,    take  convey  to  Fish  one-half  of  the  whole  prop- 
charge  of  the  house  as  a  hotel,  and  have  erty.   Lightner  died,  and  Fish  filed  a  pe- 
one-half  of  the  rents  and  profits  thereof,  tition  for  specific  performance  affuinst 
which  were  to^  be  applied  to  the  pay-  the  heirs  and  representatives  of  the  de- 
ment of  said  debt.    The  contract  was  ceased.    Held,  before  the  court  would 
denied ;  plaintiff  was  alleged  to  be  in-  act  on  such  a  petition,  an  account  of 
solvent ;  the  statute  of  frauds  was  relied  profit  and  loss  of  the  partnership  bosi- 
upon  as  a  bar,  and  a  demurrer  was  filed  ness  must  be  taken. 


» 7  Ha.  159. 
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all  payments  in  i-especfc  of  such  work.  The  plaintiflf  having  resigned, 
filed  a  bill  for  an  account,  and  the  court  made  a  decree  in  his  favor, 
declaring  that  the  plaintiff  and  the  defendant  were  jointly  and  equally 
interested  in  the  profits  and  loss  of  the  business  transacted  by  them, 
or  either  of  them,  as  solicitors  to  the  company.  * 

Belief  in  the  shape  of  specific  performance  may  be  required  for 
other  purposes  besides  the  carrying  into  execution  of  agreements  to 
form  partnerships.  The  assistance  of  a  court  of  equity  is  often  requi- 
site to  compel  those  engaged  in  a  going  concern  to  act  conformably 
to  the  articles  of  partnership;  and  also  to  compel  those  who  have  dis- 
solved partnership  to  observe  the  stipulations  into  which  they  have 
entered.  The  principles  on  which  the  courts  act  in  granting  or  with- 
holding assistance  when  sought  for  the  former  purpose,  will  be  consid- 
ered hereafter;  and  with  respect  to  the  specific  performance,  after  a 
dissolution  of  partnership,  of  agreements  entered  into  by  the  partners 
previously  to,  or  at  the  time  of  dissolution,  it  need  only  be  observed 
that  relief  will  be  granted  or  refused  upon  the  principles  by  which 
the  court  is  ordinarily  guided  in  questions  of  specific  performance, 
and  that  nothing  turns  on  the  circumstance  of  the  litigants  having 
been  partners.  It  would,  therefore,  be  foreign  to  the  objects  of  the 
present  treatise  to  prosecute  this  subject  further ;  but  for  purposes  of 
reference,  it  may  be  useful  to  mention  that  the  court  has  enforced  the 
following  agreements  entered  into  upon  or  with  a  view  to  a  dissolu- 
tion, namely: 

Agreements  not  to  carry  on  business  within  a  certain  distance  or 
for  a  certain  space  of  time.' 

Agreements  as  to  the  ^custody  of  partnership  books  and  the  fur- 
nishing of  copies  thereof.' 

Agreements  that  a  third  party  and  he  only  shall  get  in  debts.* 

Agreements  that  the  value  of  the  share  of  an  outgoing  or  a  deceased 
partner,  shall  be  ascertained  in  a  specified  way  and  taken  accord- 
ingly.* • 

1  Robmaon  v.  Anderson,  20  Beav.  98,  Chuck.   17  id.   895 ;    and  Bee  Feather- 

and  7  De  G.  Mac.  &  G.  2d9,  is  a  similar  stonhaogh  v.  Turner,  25  id.  882,  and 

case.  Gibson  v.  Goldsmid,  5  De  G.  Mac  &  G. 

«  Whittaker  v.  Howe,  8  Beav.,  883  ;  757,  reversing  S.  C,  18  Beav.  584.   Com- 

and  see  Coates  v.  Coates,  6  Madd.  287,  pare  Downs  v.  Collins,  6  Ha.  418,  where 

and  Williams  v.  Williams,  1  Wis.  Ch.  to  havp  enforced  the  agreement  would 

473,  note.  have  been  to  decree  specific  perform- 

*  Lingen  v.  Simpson,  1  Sim.  &  8tu.  600;  ance  of  a  contract  for  a  partnership  ;  and 
and  see  Whittaker  v.  Howe,  3  Beav.  888.  Cooper  v.  Hood,  7  W.  R.  83,  where  a  de- 

*  Davis  V.  Amer,  8  Drew.  64.  cree  was  refused  on  the  ground  that  the 
■Morris  V.  Eearsle3r,2  Y.&C.Ex.  189;    agreement  sought  to  be  enforced  was 

Essex  V.  Essex,  20  Beav.  442 ;  King  v.    too  vague  in  its  terms. 
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Agreements  to  grant  an  annuity  to  a  retiring  partner  and  his 
widow.* 

Agreements  not  to  divulge  or  make  use  of  a  trade  secret. 

The  question  whether  a  court  of  equity  will  decree  the  specific  per- 
formance of  an  agreement  to  allot  and  accept  shares  in  a  company 
must  be  considered  as  still  open.  An  ordinary  contract  for  the  sale 
of  shares  is  one  which  the  court  will  decree  to  be  specifically  per- 
formed ;  and  it  is  immaterial  whether  the  vendor  has  or  has  not  other 
shares  which  he  does  not  sell^  or^  in  other  words,  whether  he  and  the 
purchaser  will  or  will  not  become  coshareholders.  But  a  contract  for 
the  sale  of  shares  by  one  individual  to  another  is  distinguishable  in 
many  respects  from  a  contract  for  the  allotment  and  acceptance  of 
shares  in  a  company  to  be  formed,  and  authority  is  not  wanting  to 
show  that  specific  performance  of  a  contract  of  this  last  description 
will  not  be  decreed.'  It  is  not,  however,  easy  to  understand  the 
objection  to  a  decree  for  specific  performance  in  such  a  case ;  for 
although  the  shareholder  might  sell  and  transfer  his  shares  as  soon 
as  the  decree  was  made,  the  decree  would  not  be  inoperative.  If  the 
shareholder  were  the  plaintiff,  he  could  not  be  got  rid  of ;  whilst  if 
he  were  the  defendant,  he  could  only  retire  from  the  company  by 
transferring  his  shares  to  somebody  else.  The  reason,  therefore, 
which  induces  the  court  to  decline  to  decree  specific  performance  of 
an  agreement  for  an  ordinary  partnership  at  will,  is  scarcely  applica- 
ble to  such  an  agreement  as  that  now  under  consideration.'  More- 
over, nothing  is  more  common  than  for  the  promoters  of  a  company 
to  agree  to  sell  property  to  the  company  in  consideration  of  a  certain 
number  of  paid-up  shares,  and  it  is  certainly  difficult  to  see  why  such 
a  contract  should  not  be  enforced ;  indeed/ there  is  good  authority  for 
saying  that  a  decree  for  its  specific  performance  might  be  obtained.^ 
Again,  persons  who  have  agreed  to  take  shares  in  a  company  are 
every  day  made  contributors  for  the  purpose  of  winding  up ;  and 
they  are  so  upon  the  ground  that,  although  they  are  not  actually 
shareholders,  they  have  entered  into  an  agreement  to  take  shares 
which  is  binding  upon  them.  Many  of  these  cases  are  only  intelligi- 
ble upon  the  assumption  that  a  contract  for  the  allotment  and  accept- 
ance of  shares  is  one  which  a  court  of  equity  ought  to  enforce. 

*Aubin  y.  Holt,  2  E.  &  J.  66.  circamstances  to  show  that  specific  per- 

*  Morison  v.  Moat,  9  Ha.  241.  formance  was  impossible. 

'Sheffield  Gas,  etc.,  Co.  v.  Harrison,  *See  Fyfe  v.  Swabey,  16  Jur.  49,  M. 

17  Beav.  294  ;  Colambine  v.  Chichester,  B.  662. 

2  Ph.  27.    In  this  last  case,  there  were 
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Role  in  Bell  ▼.  Mezboroagh. 

Sec.  251.  In  Bell  v.  Lord  Mexborough/  an  nnsuccessful  attempt 
was  made  by  the  subscribers  to  an  abortive  railway  company  to  compel 
two  members  of  the  provisional  committee  to  perform  an  agreement 
to  take  shares,  alleged  to  have  been  entered  into  between  them  and 
the  managing  committee,  and  to  pay  up  the  deposits  on  the  shares  so 
agreed  to  be  taken.  The  bill  alleged  that  the  two  members  in  ques- 
tion had,  by  appearing  as  provisional  committee-men,  induced  the 
plaintiffs  to  take  shares ;  that  the  same  two  members  had  accepted 
shares  in  the  company  from  the  managing  committee,  but  had  never 
paid  the  deposits  upon  them,  and  that  the  managing  committee  refused 
to  take  proceedings  to  compel  payment  of  such  deposits.  The  bill 
also  complained  of  various  acts  of  misconduct  on  the  part  of  the  man- 
aging committee,  and  stated  that  unless  all  the  deposits  on  the  shares 
taken  were  paid  up,  the  company  would  be  insolvent,  and  the  plain- 
tiffs would  be  liable  to  be  sued  by  its  creditors.  The  bill  then  prayed 
for  an  account  of  the  dealings  and  transactions  of  the  company  and 
an  account  of  its  assets,  including  the  amounts  due  from  the  two 
members  in  respect  of  the  shares  they  had  agreed  to  take,  and  for 
the  application  of  the  assets  in  discharge  of  the  liabilities  of  the  com- 
pany. A  demurrer  to  this  bill  by  the  two  members  complained  of 
was  allowed  on  the  ground  that  the  plaintiffs  had  not  made  out  any 
case  for  relief  against  them,  and  that  the  plaintiffs'  remedy  was 
against  the  committee  of  management  only.  The  plaintiffs  were,  in 
fact,  endeavoring  to  force  a  contract  not  made  with  themselves,  and 
they  did  not  seek,  on  the  ground  of  misrepresentation,  any  relief  to 
which  they  would  not  have  been  entitled,  had  no  such  misrepresenta- 
tion been  made.  It  moreover  appeared  from  the  plaintiffs'  own  show- 
ing, that  the  demurring  defendants  had  never  signed  the  subscribei's' 
agreement  or  parliamentary  contract,  or  done  more  than  express  their 
willingness  to  take  such  shares  as  might  be  allotted  to  them. 

If  directors  of  a  company  enter  into  an  agreement  to  be  performed 
by  the  company,  and  the  agreement  is  one  by  which  the  company  i^ 
not  bound,  a  decree  cannot  be  made  for  its  specific  performance  by 
the  directors  personally." 

>  10  Jar.  893,  V.  C.  E.,  and  12  id.  64,        *  See  Ellis  v.  Coleman,  35  Beav.  662. 
on  appeal ;  also  in  5  Ba.  Ca.  148. 
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CHAPTER  X. 

OF  THE  ENFOBCEMBNT-OF  SIMPLE  CONTRACTS  BETWEEN  PARTNERS. 

Sec.  252.  Of  enforcement  of  contracto  between  partners. 

Src.  258.  When  canne  of  action  aocmed  before  commencement  of  partnerBbip. 

Sec.  254.  When  the  caase  of  action  accmed  after  disBolution. 

Sec.  255.  When  only  one  item  is  disputed.  ^ 

Sec.  256.  Items  due  one  partner  wronglj  carried  to. 

Sec.  257.  In  case  of  dependent  transaction. 

Sec.  258.  When  assumpsit  lies. 

Sec.  259.  Particular  transactions  may  be  separated. 

Sec.  260.  Illustrations— Wilson  v.  Cutting ;  Sharp  v.  Warren. 

Sec.  261«  Accounting  —  settlement. 

Sec.  262.  In  case  of  complete  balances. 

Sec.  268.  Settlement  between  parties  —  debt  lies  for  agreed  balance. 

Sec.  264.  Awards. 

Sec.  265.  Balance  found  due,  when  assumpsit  lies  for  —  Rackstraw  v.  Rackstraw. 

Sec.  266.  Illustrations  —  Jackson  v.  Stoppard;  Wray  v.  Milestone. 

Sec.  267.  Contribution,  when  and  how  may  be  had.  • 

Sec.  268.  Rule  in  Wooley  v.  Batte. 

Sec.  269.  Cannot  be  had  at  law  —  Sadler  v.  Nixon. 

Sec.  270.  Insulated  transactions. 

Sec.  271.  One  partner  paying  entire  debt  may  sue  the  others  for  contribution. 

Sec.  272.  May  proceed  in  equity. 

Sec.  278.  Rule  when  partnership  is  dissolved. 

Sec.  274.  Summary. 

Xiabor  peffonned  or  moiMjr  expanded  on  aooonnt  oi  tile  paftncnblp* 

Sec.  262.  Where  money  has  been  lent  by  one  partner  to  another,  for 
the  purpose  of  launching  the  partnership,  the  sum  so  lent  is  recover- 
able by  action,  if  it  be  not  introduced  into  the  partnership  accounts, 
and  it  does  not  depend  on  the  taking  the  accounts  whether  the  sum 
be  due  or  not.*  But  where  money  is  due  from  one  partner  to  another 
by  simple  contract,  on  the  partnership  account,  payment,  except  in 
a  few  special  cases,  can  only  be  enforced  by  application  to  a  court 
of  equity,  upon  a  bill  filed  for  an  account  and  a  dissolution  of  the 
jmrtnership.  Courts  of  law  will  not  entertain  suits  of  this  nature, 
because  it  would  be  useless  for  one  partner  to  recover  what,  upon  tak- 

1  Ex  parte  Notley,  1  Mon.  k  Ayr.  46  ;    Eigie  v.  Webster,  5  M.  &  W.  518. 
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ing  a  general  account  amongst  all  the  partners,  he  might  be  liable  to 
refund:  frustrh  peterei  quod  moz  restiturus  essel.  It  has  been  accord- 
ingly laid  down  by  a  high  authority  as  a  perfectly  clear  maxim,  **  that 
one  partner  cannot  maintain  an  action  against  his  copartner  for  work 
and  labor  performed,  or  money  expended  on  account  of  the  partner- 
ship. 


9n 


Where  the  caoie  of  action  aoomed  before  the  oommenoemeiit  of  the  partner- 
ship. 

Sec.  253.  Attempts,  however,  have  been  made,  by  means  of  nice 

distinctions,  to  break  in  upon  this  broad  general  rule.    Thus,  in 

Holmes  v.  Higgins'  it  was  contended,  that  the  cause  of  action  between 

iPer  Lord  Tenterden,  1  B.  &  C.  76.  Millan,  87  Ga.  290.  But  an  agrreement 
And  see  Harvey  v.  Crickett,  5  M.  &  S.  to  allow  for  servioes  has  Bometimee 
886.  **  Partners  cannot  sue  each  other  been  inferred  from  the  course  of  deal- 
by  the  law.  If  two  men  have  a  wood  in^^  among  the  partners,  Caldwell  r. 
jointly,  and  the  one  selleth  the  wood  Leiber,  7  Paige  (N.  T.),  488 ;  Lewis  y. 
and  keepeth  all  the  money  wholly  to  Mofflt,  11  111.  892 ;  Pratt  v.  McHattan, 
himself ,  in  this  base  his  fellow  shall  have  11  La.  An.  260;  and  he  has  Iteen  per- 
no  remedy  against  him  by  the  common  mitted  to  recover  for  personal  services 
law ;  for  as  they,  when  they  took  the  in  the  business  of  the  firm  where  he 
wood  jointly,  put  each  other  in  trust,  has  been  appointed  a  special  agent  for 
and  were  contented  to  occupy  and  deal  some  particular  purpose  ;  PhUlips  v. 
together,  so  the  law  suffereth  them  to  Turner,  2  D^v.ft  B.(N.  C.)  £q.  128  ;  See, 
oraer  the  profits  thereof."  Malyne,  Lex  also,  Hite  v.  Hite,  1  B.  Monr.  (Ky.)  177 , 
Mercat.  p.  810.  and  for  ex^nses  incurre^Jiy^  aoc^v- 

*  1  Barn.  &  Cres*  74;  2  Dowl.  ft  Ryl.  ing  partner  in  closing  up  a  CAT^jifirship 

196.    In  this  case,  the  plaintiff  and  de-  business  that  #&&  ^Mr'*^'™  f^y  ^j^^wna 

fendant  were  active  shareholders  ;  oth-  time  ;  O'Reilly  v.   Brady,  28  Ala.  580 ; 

erwise  it  mav  be  doubted,  whether  this  see,  also,  King  v.  Hamilton,  16  III.  190; 

decision  could  now  be  supported,  on  the  Roach  v.  Perry,  id.  87;  and  in  Griggs  v. 

f  round  of  their  being  partners.     See  Clark,  28  Cal.  480,  the  survivor  was  al- 

ox  V.  Clifton,  6  Bing.  776 ;  Howell  v.  lowed  compensation  for  services  in  tak- 

Brodie,  6  Bing.  N.  C.  44.  ing  care  of  stock,  apart  of  the  partner- 
ship property.    Wq  find  the  same  diver- 

A  pa/rtner  cannot  recover  for  services,  sity  of  decisions  on  this  question  that 

— ^The  general  principle  is  that  a  part-  we  do  on  the  question  of  allowing  inter- 

ner  cannot  recover  for  his  personal  ser-  est  on  accounting   between    partners, 

vices  in  and  about  the  business  of  the  See   Survivor's    Rights    and    Powers, 

firm,  without  there  is  a  special  agree-  post.      It  is  evident  that    no    general 

ment  to  that  effect.    Drew  v.  Ferson,  22  rule  should  be  laid  down  on  the  sub- 

Wis.   651 ;    Zimmerman  v.    Huber,  29  ject  of   compensation    to   the    surviv- 

Ala.  379;  Levi  v.  Karrick,  18  Iowa,  844;  ing  partner  who  continues  the  business 

Bevans  v.  Sullivan,  4   Gill.  (Md.)  888 ;  for  the  purpose  of  closing  it  up.     It 

Bennett  v.  Russell,  84  Mo.  524 ;    Brad-  should  depend  upon  the  circumstances 

ford  V.  Eimberly,  8  Johns.  Ch.  (N.  T.)  of  each  particular  case.     The  business 

481  ;    Dougherty  v.  Nan  Nostrand,    1  might  be  such   as  to  require  personal 

Hoff.  (N.  X .)  68;   Buford  v.  Neeley,  2  attention  and  services  for  a  long  time, 

Dev.  (N.  C.)  Eq .  148 ;  Reybold  v.  Dodd,  and  the  Uicurring  of   great   expense. 
1  Harr.   (Del.)  401 ;    Cooper  v.  Reid,  2  \  And  the  general  principle  of  the  law. 

Hill's  (S.  C.)  Ch.  549 ;  Ountif  v.  Duers-  that  in  the  absence  of  a  special  agree- 

ville  Man.  Co.,  7  R.  1. 825.     Ajid  it  has  ment  refusing  to   allow  a  partner  to 

been  held  that  an  attorney  could  not  charge    for    personal    services    during 

charge  for  his  services  in  collecting  ac-  their  lives,  and  the  continuance  of  the 

counts  for  a  firm  of  which  he  was  a  partnership,  would  seem  to  have  no  ap 

member,  in   the  absence  of  an   agree-  plication  to  the  survivor,  as  there  would 

ment  to  that  effect.    Van  Dwyer  v.  Mc-  be  no  presumptions  of  understanding 


Lbqal  akd  Equitable  Remedies.  393 

the  parties  accrued  before  the  commencement  of  the  partnership,  and 
therefore,  that,  under  the  circamstances  of  that  case,  an  action  would 
lie  by  one  partner  against  his  copartner.  It  appeared  that  a  joint- 
stock  company  was  in  contemplation.  The  plaintiff  was  a  shareholder, 
and  was  likewise  agent  for  and  assistant  to  the  solicitor  of  the  com- 
pany. The  defendant  was  also  a  shareholder,  and  chairman  of  the 
meetings.  Meetings  were  held,  subscriptions  raised,  and  other  steps 
were  taken  to  obtain  a  bill  in  furtherance  of  the  designs  of  the  com- 
pany; but  the  bill  was  ultimately  withdrawn,  and  the  scheme  failed. 
An  action  was  then  brought  by  the  plaintiff  against  the  defendant,  to 
recover  a  sum  of  money  for  business  done  and  money  paid  by  the 
plaintiff  as  agent  to  the  company;  and  it  was  contended  for  the  plain- 
tiff that  the  parties  were  not  partners  until  a  bill  was  obtained;  that 
the  action  was  not  brought  for  work  done  in  the  course  of  the  part- 
nership, but  previously  to  its  commencemwit;  and,  therefore,  that  it 
was  maintainable.  But  the  Court  of  King's  Bench  held  that  the  mem- 
bers of  this  association  were  partners,  and  that  the  action  could  not 
be  supported,  either  against  the  defendant  as  chairman,  or  against  the 
body  of  subscribers  at  large. 

Where  the  caiue  of  aotion  aoomed  after  dlssolntlon. 

8bc.  254.  Again,  in  Milburn  v.  Codd*  it  was  contended,  that  the 
cause  of  action  accrued  after  the  determination  of  the  partnership, 
and,  therefore,  that,  under  the  circumstances  of  that  case,  the  action 
was  maintainable.  The  plaintiff  and  defendants  had  been  members 
of  a  company  which  was  dissolved.  After  the  dissolution,  the  defend- 
ants were  sued  by  several  of  the  creditors  of  the  company,  and  they 
employed  the  plaintiff,  who  was  an  attorney,  to  defend  the  actions.  The 
plaintiff  then  brought  his  action  against  the  defendants,  to  recover  the 
amount  of  his  bill  of  costs.  But  it  was  held  that  such  an  action 
could  not  be  supported,  for,  that  the  plaintiff,  as  a  partner  with  the 
defendants,  was  bound  to  contribute  to  the  expenses  of  the  actions 
against  them,  and,  in  the  event  of  his  succeeding  in  this  action,  he 
would  have  to  refund  a  part  of  the  damages,  for  the  purposes  of  such 
contribution.* 

to  perform  such  without  compensatioQ.  Boalton,  41  L.  J.  783 ;  Beachan  v.  Eck- 

The  tendenej  of  modern  decisions  seems  ford,  2  Sandf.  Ch.  116;  Gyger's  Appeal, 

to  sustoin  this  view.     See  Schenkle  v.  62  Penn.  St.  73 ;  1  Am.  R.  382  n. 
Dana,  118  Mass.  236 ;  S.  P.  Ambler  v. 

*7Bam&CreB.419;  lMann.&RTl.2d8.  for  the  amount  of  capital  which  the 

See,  also,  Russell  v.  Grimes,  46  Mo.  410.  former  had  put  into  it,  it  was  held  that 

^  Where  there  was  a  sale  by  one  part-  an  action  at  law  was  maintainable  the  re- 

ner  of  his  interest  in  the  firm  to  an-  for.     Wells  v.  Carpenter,  65  111.  447. 

other,  the  latter  agreeing  to  paj  there-  See,  also,Wheelery.  Arnold,  30  Mich.304. 

50 
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only  out  Itamis  dlspntod. 
Ssa  255.  Another  case'  may  be  mentioned,  which,  it  was  contended, 
was  not  within  the  general  mle,  becanse  there  was  no  necessity  for  an 
account,  and  one  item  only  in  the  whole  transaction  was  dispnted  by 
any  of  the  parties.  An  action  was  brought  by  the  assignees  of  cer- 
tain bankrupts  against  Hammond,  to  recover  the  sum  of  302L  under 
the  following  circumstances:  The  bankrupts,  before  their  bankruptcy, 
and  Hammond,  undertook  to  procure  a  full  cargo  for  a  Tes8el,for  cer- 
tain commission  to  be  paid  to  them^  of  which  the  bankrupts  were  to 
receive  one  moiety,  and  the  defendant  the  other.  The  owners  of  the 
vessel  acceded  to  the  proposal,  and  the  cargo  was  procured.  The 
defendant  made  all  disbursements,  and  received  all  the  moneys  that 
were  paid,  for  the  use  of  the  owners.  The  vessel  sailed  in  May,  1820, 
and  the  defendant  afterward  rendered  an  account  to  the  owners,  con- 
taining a  statement  of  his  disbursements,  and  a  claim  of  652.  for 
commission.  The  owners  admitted  that  the  account  of  disburse- 
ments was  correct,  but  refused  to  settle  the  acoount,  because  they 
said  the  defendant  had  claimed  5^  too  much  for  commission. 
The  defendant  had  received  and  retained  in  his  hands  sufficient  to 
pay  all  the  disbursements  made  by  him,  and  the  652.  claimed  for  com- 
mission. It  was  contended  for  the  plaintiffs,  that  this  did  not  fall 
within  the  general  rule  as  to  partnership  transactions,  and  that  they 
were  entitled  to  recover  a  moiety  of  the  undisputed  part  of  the  com- 
mission, namely  302.  But  the  contrary  was  held  by  two  judges  of  the 
Coui-t  of  King's  Bench  against  Bayley,  J.  ''  It  is  a  general  rule," 
said  Abbott,  C.  J.,  ^^  that,  between  partners,  whether  they  are  so  in 
general  or  for  a  particular  transaction  only,  no  account  can  be  taken 
at  law.  These  parties  have  never  settled  any  account  between  them- 
selves ;  and  the  only  ground  on  which  this  case  is  distinguishable 
from  former  decisions  is  that  all  moneys  have  been  received  and  paid 
by  one  partner.  That  certainly  makes  an  account  between  them  less 
necessary  ;  but  if  we,  therefore,  held  this  action  to  be  maintainable, 
I  think  we  should  be  breaking  down  a  general  rule,  and  introducing 
nice  distinctions,  which  it  is  much  better  to  avoid."  And  Littledale, 
J.,  observed  that  neither  the  bankrupts  nor  the  assignees  ever  as- 
sented to  the  account  rendered  by  the  defendant  to  the  owners  of  the 

>  Bovill  ▼.  Hammond,  6  Bam.  &  Cres.  for  an  aooounting.  Galbraith  v.  Moore, 
149.  And  where  there  ia  a  partnership  2  Watts,  86 ;  Meason  v.  Kaine,  63  Penn. 
as  to  a  single  transaction,  one  partner  St.  3B5;  Finlay  v.  Stewart,  56  id.  183; 
maj  mainUin  an  action  at  Uw  against  -Wright  v.Campstrey.  41  Id.  102  ;  Cleve- 
the  other,  and  need  not  go  into  equity    land  v.  Furar,  4  Brewst.  (Penn.)  27. 
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ship^  nor  was  it  finally  settled  even  by  them.     It  appeared  to  him, 
therefore,  that  the  case  fell  within  the  general  rule. 

One  partner  may  recover  debt  due  to  him  wrongfuUy  carried  to  partnership  ao- 
cowit    Role  in  Smith  ▼.  Barrow. 

Seo.  256.  The  two  positions,  first,  that  a  partner  cannot,  in  an  ac- 
tion against  his  copartner,  recover  a  snm  of  money  due  to  him  on  the 
partnership  account ;  and,  second,  that  he  can  recover  a  sum  due  to 
him  on  his  own  account,  but  carried  wrongfully  to  that  of  the  part- 
nership, ai^e  well  illustrated  by  the  case  of  Smith  v.  Barrow.*  The 
plaintiff,  and  Sobert  Smith,  his  father,  had  been  in  partnership  to- 
gether ;  during  which  time  one  Keate  became  indebted  to  them  in 
531Z.  Bobert  Smith  died,  leaving  the  plaintiff  his  solo  executor. 
After  the  death  of  his  father,  the  plaintiff  took  the  defendant  into 
partnership,  and  Keate  became  indebted  to  these  two  in  the  further 
snm  of  301.  Keate  afterward  becoming  much  involved,  his  effects 
were  transferred  to  certain  trustees,  for  the  benefit  of  his  creditors, 
and  two  payments  were  made  in  the  course  of  distribution,  at  differ- 
ent times.  The  firat  which  was  made  to  these  parties  (the  plaintiff 
and  defendant)  wa^  divided  between  them  according  to  their  several 
proportions ;  that  is,  a  proportion  of  the  former  debt  of  6311,  was 
allotted  to  the  plaintiff's  separate  use,  and  a  proportion  of  the  301,  in 
moieties  between  them.  After  this  the  trustees  transmitted  a  bill  of 
exchange  to  the  plaintiff  and  defendant,  in  their  joint  names,  and 
the  defendant  alone  received  the  money,  under  the  title  of  Smith  & 
Barrow.  The  plaintiff's  proportion  of  this  second  dividend,  so  far  as 
related  to  his  original  debt,  was  79L  Us.  6d.,  for  which  this  action  for 
money  had  and  received  was  brought  The  question  was,  whether 
the  plaintiff  could  recover  this  sum  from  the  defendant  in  an  action 
for  money  had  and  received  to  the  use  of  the  plaintiff,  it  being  con- 
tended, on  behalf  of  the  defendant,  that  it  was  money  received  on 
account  of  a  partnership  transaction,  and,  therefore,  that  the  action 
would  not  lie.  The  Court  of  King's  Bench  held  that  the  action  was 
maintainable.  Ashurst,  J. — "The  two  sums,  belonging  respectively 
to  the  plaintiff  and  to  the  partnership  account,  were  consolidated 
merely  for  the  convenience  of  the  party  making  the  remittance ;  but 
the  sum  now  claimed  by  the  plaintiff  did  not  belong  to  the  partner- 
ship account ;  and  as  the  defendant  has  received  a  sum  of  money  be- 
longing to  the  plaintiff  alone,  which  he  had  wrongfully  carried  to  the 
partnership  account,  he  is  liable  to  refund  it  in  this  action."    BuUer, 

>  2  T.  R.  476. 
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J. — ''  I  am  of  opinion  that  the  action  is  properly  brought.  The 
former  dividend  was  received  and  divided  according  to  the  propor- 
tions of  the  respective  debts  of  the  plaintiff,  and  of  the  plaintiff  and 
defendant  as  partners  ;  then  on  the  receipt  of  the  second  dividend  by 
the  defendant^  it  should  have  been  divided  into  two  parts,  bearing  the 
same  proportion  to  each  other  as  the  separate  demand  of  the  plaintiff 
on  Keate^s  estate,  and  the  joint  demand  of  the  plaintiff  and  defend- 
ant. The  plaintiff  would  have  been  solely  entitled  to  the  first  part, 
and  must  have  shared  the  other  part  with  the  defendant,  as  due  to 
the  partnership  account ;  so  that  the  first  part  of  this  sum  was  money 
specifically  received  by  the  defendant  to  the  plaintiff's  use.  With  re- 
gard to  the  sum  of  30/.  due  to  this  partnership,  I  agree  that  this  ac- 
tion cannot  be  maintained.  One  partner  cannot  recover  a  sum  of 
money  received  by  the  other,  unless,  on  a  balance  struck,  that  sum 
be  found  due  to  him  alone.  But  this  objection  does  not  apply  to 
the  larger  sum  in  this  case,  which  is  the  one  in  dispute.'^' 

^BemidjfiU  law  <igain»t  partners. — The  tract  made  hj  them  aa  partners  before 
liability  to  a  salt  at  law  of  one  or  seve-  the  copartnership  was  formed  between 
ral  members  of  a  firm  to  another,  de-  them  and  him.  Mnllanj  v.  Keenan, 
penda  upon  the  following  facts.  If  the  10  Iowa,  224 ;  see,  also.  Carrier  v.  Web- 
action  can  be  tried  and  determined  irre-  ster.  45  N.  H.  226 ;  Currier  v.  Rowe, 
spective  of  the  state  of  the  partnership  46  id.  72.  So,  one  partner  maj  sue  his 
accounts  between  the  parties,  and  if  the  copartner  for  money  advanced  by  him 
sum  souf  ht  to  be  reooTered  will  not  be-  in  the  purchase  of  a  plantation  by  the 
lonff  to  the  firm  but  exclusively  to  the  latter,  where  it  is  not  shown  that  it  was 
plaintiff,  then,  as  a  general  rule,  the  ac-  purchased  on  partnership  account,  and 
tion  is  maintainable.  Thus,  if  a  firm  without  a  liquidation  of  the  partnership 
negotiates  its  own  paper  to  one  of  its  affairs.  BattaiUe  v.  Battaille,  6  La.  An. 
members,  he  may  maintain  an  action  682.  So,  where  there. is  a  partnership 
thereon  against  the  other  member.  Bar-  in  a  particular  transaction,  a  clerk  in 
ing  V.  Lyman,  1  Story,  896.  So  one  another  business  may  sue  his  partner 
partner  may  sue  another,  at  law,  on  a  for  his  compensation  in  such  other  ca- 
note  given  by  the  latter  to  the  former,  pacity,  without  an  accounting  in  refer- 
for  the  payment  of  a  part  of  the  capital  ence  to  the  partnership  transactions, 
stock.  Scott  V.  Campbell,  80  Ala.  728;  Alexander  ▼.  Alexander,  12  id.  588. 
see,al8o,  Anderson  V.  Robertson,  82  Miss.  And  where  a  partner's  property  used 
241.  And  in  G^rgia  it  has  been  held  in  the  partnership  business  has  been 
that  the  rights  of  partners,  inter  96.  can  injured  by  another  partner,  it  has 
be  settled  at  law  as  well  as  in  equity,  been  held  in  Arkansas  tliat  the  rem- 
Wallace  v.  Hull,  28  Ga.  68.  And  the  edy  of  the  former  therefor  is  by  action 
fact  that  one  partner  sells  his  Individ-  at  law.  Hallver  v.  Williamowics,  23 
ual  property  to  one  partner,  does  not  Ark.  566.  And  in  California  it  has 
make  the  property  or  its  proceeas  joint  been  held  that  where  one  partner  fraud- 
funds,  or  prevent  the  vendor  from  re-  ulently  converts  to  his  own  use  the 
covering  of  the  partner  the  considera-  property  supplied  by  another  for  the 
tion  therefor.  Elder  v.  Hood,  88  111.  588.  partnership  use,  this  is  not  only  good 
So  it  has  been  held  that  if  one  partner  eround  for  a  dissolution,  but  that  the 
agrees  to  furnish  a  certain  amount  of  latter  might  maintain  an  action  at  law 
money  to  carry  on  a  certain  partnership  therefor.  Crosby  v.  McDermitt,  7  Oal. 
business,  and  fails  so  to  do,  he  may  be  146.  And  one  partner  may  maintain 
sued  for  such  breach  of  contract  by  the  replevin  against  nis  copartner,  of  which 
partner  with  whom  he  contracted.  Elli-  he  is  entitled  to  the  exclusive  posses- 
son  V.  Chapman,  7  Blackf.  (Ind.)  224.  So  sion  by  express  contract  between  them, 
one  partner  may  sue  others,  on  a  con-  Kahle  v.  Sneed,  59  Penn.  St.  888;  see 
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In  case  of  independent  tnuuwotioni. 

Sec.  257.  It  is  not,  however,  to  be  denied,  that  there  are  some  par- 
ticular cases  in  which  one  partner  may,  even  in  an  action  at  law, 
recover  money  due  to  him  from  his  copartner,  for  a  matter  connected 
with  the  partnership.  Thus,  if  one  partner  give  the  other  his  prom- 
issory note,  or  his  separate  acceptance  for  value  received  on  the  part- 
nership aocoiint,  an  action  will  lie  on  such  note  or  bill.^  »So,  if  one 
partner  draw  upon  all  the  others  by  name,  and  they  individually 
accept,  he  may  recover  against  them ;  because,  by  such  an  acceptance, 
a  separate  right  is  acknowledged  to  exist.*  And  in  some  cases  which 
will  be  noticed  presently,  an  action  has  been  held  to  be  maintainable 

also,  Bartley  v.  Williams,  66  id.  829.  counter-claim  his  payment  of  his  copart- 
And  if  only  a  single  item  of  account  be-  ner's  share  of  partnership  debts.  Wright 
tween  partners  remains  unadjusted,  an  y.  Jacobs,  61  Mo.  19;  see,  also,  Willis 
action  at  law  may  be  maintained  there-  y.  Simmonds,  51  How.  (X.  Y.)  Pr.  48  ; 
on.  Bnckner  y.*  Rice,  84  Mo.  857;  Bethel  v.  Franklin,  57  Mo.  466 ;  Wiggiu 
Byrd  y.  Fox,  8  id.  574.  So,  if  one  co-  v.  Gk>odwin,  63  Me.  389.  The  general 
partner  contribute  funds  which  it  was  doctrine  that  one  partner  cannot  main- 
the  duty  of  the  other  to  furnish  in  fur-  tain  an  action  against  the  firm  or  his 
therance  of  the  corporate  enterprise,  other  partners  at  law  where  the  matter 
such  adyances  may  be  reooyered  with-  relates  to  the  partnership  business  af- 
out  waiting  for  an  adjustment  of  the  fects  only  the  remedy  and  not  the  right, 
business  of  the  copartnership.  Wright  Hence,  one  partner  may  purchase  a  note 
y.  Eastman,  44  Me.  220.  As  to  mode  of  made  by  the  firm  of  which  he  is  a  mem- 
adjuBtinjT  accounts  where  one  of  three  ber.  And  although  he  may  not  be  able 
partners  lias  failed  to  furnish  his  equal  to  maintain  an  action  on  it,  he  may  in- 
share  of  capital  according  to  stipulation,  dorse  it  to  a  third  party  who  may  main- 
see  Smith  y.  Hazelton,  84  Ind.  481 ;  tain  an  action  on  it  against  the  firm. 
Fl6ming'sAppeal,67Penn.  St.  18.  And  Kipp  y.  McChesney,  66  III.  460;  see, 
where  one  partner  upon  the  settlement  also,  Thayer  y.  Smith,  116  Mass.  863. 
of  the  partnership  account  promised  to  And  the  rule  that  one  partner  cannot 
pay  the  other  partner  a  certain  sum,  sue  another  co  recoyer  money  paid  into 
proyided  he  had  not  already  paid  it  to  the  firm  does  not  apply  where  one  was  in- 
another  party,  it  was  held  that  assump-  duced  by  another  to  siffn  articles  of  part- 
sit  might  be  maintained  to  recover  it.  nership  and  to  pay  in  the  money  through 
Adams  y.  Funk,  58  111.  219  ;  see,  also,  the  misrepresentation  of  the  other,  who 
Dakin  y.  Grayes,  48  N.  H.  45.  And  obtained  the  money  not  for  partnership 
where  one  partner  sued  another  on  a  purposes  but  for  his  own  private  use. 
note  haying  no  connection  with  the  Hale  y.  Wilson,  112  Mass.  444.  See 
partnership  business,  it  was  held  that  note  8,  ante,  pp.  822-337. 
the  defendant  could  not  set  np  as  a 


. '  Preston  y.  Stratton,  1  Anstr.  50 ;  Ste-  the  balance  which  will  be  due  on  final 

pbens  y.  Thompson,  28  Vt.  80 ;   Moore  settlement,  such  note  is  founded  upon 

▼.  Qano,  12  Ohio,  300 ;  Mnlholan  y.  Ea-  a  sufficient  consideration,  and  may  be 

ton,  11  La.  293  ;  Case  y.  Maxey,  6  Cal.  enforced  by  action  at  law.    Rockwell  y. 

276  ;  Bonaffe  y.  Fenner,  14  Miss.  216.  Wilder,  4    Met.   (Mass.)  556.     If  one 

8oan  action  will  lie  opon  any  promise  partner  adyanoes  money  for  the  benefit 

express  or  implied.    Thus,  where  it  is  of  another,  to  relieye  him  from  his  lia- 

ascertained  by  partners  who  are  about  bility  for  the  debts  of  the  firm,  and 

cloeing  their  partnership  concerns,  that  takes  his  note  therefor,  this  is  to  be  re- 

a  balance  will  be  due  to  one  of  them  on  garded  as  a  priyate  transaction,  and  the 

a  final  settlement,  although  the  exact  note  may  be  enforced  without  reference 

amount  of  such  balanoe  cannot  be  ascer-  to  the  state  of  the  partnership  accounts; 

tained,  yet,  if  the  debtor  partner  giyes  Chamberlain  y.  Walker,  10  Alleu (Mass.) 

the  creditor  partner  a  promissory  note  429. 
for  a  Bum  not  exceeding  the  amount  of       *4  Bing.  151. 
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between  partners,  for  contribution  in  reapect  of  damages  recovered 
against  one  of  them.  But,  with  these  few  exceptions,  it  may,  per- 
haps, be  laid  down  generally,  that  in  no  case  can  money  be  so  recov- 
ered which,  when  the  caase  of  action  accrued,  might  be  placed  as  an 
item  in  the  partnership  account.  It  must  either  have  been  the  basis 
of  the  account  when  the  partnership  commenced,  a  sum  separated 
from  the  account  while  the  partnership  continued,  or  the  balance  of 
the  account  when  the  partnership  ceased,  or  when  a  general  adjust- 
ment of  its  affairs  took  place.  In  these  cases,  however,  an  action 
between  the  partners  may  be  supported  as  will  appear  from  the  fol- 
lowing decisions : 

Firstj  then,  in  Venning  v.  Leckie,*  an  action  was  brought  to  recover 
money  laid  out  in  goods  which  were  to  form  the  stock  of  a  future 
partnership,  and  such  action  was  held  to  be  maintainable.  The  fol- 
lowing was  the  contract  in  writipg  for  the  breach  of  which  the  action 
was  brought :  **  London,  1st  of  Dec.  1808,  Messrs.  W.  Venning  & 
Co.,  I  agree  to  take  one-half  share  of  the  flax  undermentioned, 
bought  by  you  on  our  joint  account,  say  half  in  the  profits  or  loss, 
and  to  furnish  you  with  half  the  amount  in  time  for  the  payment 
thereof,  in  case  you  require  it."  (Signed  by  the  defendant.)  Under 
which  contract  was  written — 

**  Dec.  Ist,  1-15  of  H.  &  Co.,  20  tons^ ^six  months ; 

2nd,  2-16  of  A.  B.  &c.,  10  tons six  months ;" 

together  with  other  like  memoranda. 

It  was  objected  that  no  action  lay  in  this  case,  but  that  the  plain- 
tiffs should  have  proceeded  by  bill  in  equity ;  for  the  defendant  had 
had  no  account  of  the  produce,  and  would  be  compelled  to  seek  his 
relief  there.  But  Lord  EUenborough  said  there  were  many  deeds  of 
copartnership  in  which  the  partners  covenant  each  to  advance  a  cer- 
tain sum  at  first,  and  could  it  be  said  that  no  action  would  lie  by  one 
to  enforce  that  covenant  against  another,  because  there  were  accounts 
between  them  afterward  which  would  require  unraveling  in  a  court 
of  equity  ?  The  purchase  of  the  goods  was  to  launch  the  partner- 
ship ;  for  which  between  themselves  each  was  to  contribute  his  share. 
Le  Blanc,  J.,  concurred,  and  observed  that  the  respective  sums  were 
to  be  paid  by  each,  before  there  could  be  any  account  of  profit  or  loss 

*  18  East,  7.  One  partner  cannot  re-  Leid/  v.  Measinffer,  71  Penn.  St.  177. 
cover  in  assumpsit  against  another  for  See  as  to  right  oi  a  partner  to  recover 
advances  until  a  settlement  of  the  part-  of  a  copartner  for  money  advanced  in  a 
uership  accounts,  without  there  was  an  transaction  not  connected  with  the  part- 
express  promise  to  pay,  even  though  nership  affairs,  Seamai  v.  Johnaon,  46 
the  partnership  has    ceased  to   exist.  Mo.  111. 
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between  them,  as  partners,  upon  the  goods.  We  may  here  notice  the 
case  of  Gale  v.  Leckie,*  which  in  one  point  was  the  reverse  of  that 
just  cited,  as  it  arose  from  a  breach  of  contract  to  supply  stock  in 
order  to  launch  the  partnership.  There  A  agreed  to  supply  B  with 
the  manuscript  of  a  work  to  be  printed  by  the  latter,  the  profits  of 
which  were  to  be  equally  divided  between  them.  It  was  held  that  B 
might  maintain  assumpsit  against  A  for  refusing  to  supply  manuscript 
after  part  of  the  work  had  been  printed.  If  A  and  B  commence 
business  as  partners,  and  A  advance  the  whole  capital,  he  may  main- 
tain an  action  against  B  for  a  moiety,  because,  quoad  B's  share,  the 
partnership  may  be  considered  as  having  not  yet  commenced.'  But 
if  A  and  B  commence  partnership,  each  advancing  their  respective 
shares,  and  the  business  is  afterward  abandoned,  neither  can  maintain 
an  action  against  the  other  for  his  share,  because  both  shares  are  in 
partnership,  and  liable  to  an  account.  In  the  course  of  the  argument 
in  Nockles  v.  Crosby,'  Holroyd,  J.,  said  :  "Suppose  five  persons 
enfcer  into  partnership,  and  contribute  1,000Z.  each,  and  they  after- 
ward find  the  concern  a  losing  one,  and  put  an  end  to  it,  can  any  one 
maintain  an  action  against  the  other  for  his  shai'e  ? "  It  appears- 
clearly  fron^  the  judgment  of  the  same  learned  judge  in  that  case, 

that  he  was  of  opinion  that  such  an  action  would  not  be  maintainable. 
When  aBanmpsit  will  be  malntaiaed. 

Sec.  258.  Secondly,  an  action  of  asaumpsit  by  one  partner  against 
another  may  be  sustained,  the  money  sought  to  be  recovered  being 
deemed  to  be  separated  from  the  partnership  account.  In  the  case  of 
Coffey  V.  Brian,*  Thomas  Coffey,  John  Coffey  and  Brian,  were  jointly 
concerned  in  the  butter  trade.  John  Coffey  consigned  the  butters  to 
Brian,  in  London,  who  sold  them,  and  Thomas  Coffey  accepted  bills 
drawn  by  John  to  the  amount  of  the  butter  sent.  Brian  having 
received  the  proceeds  of  certain  of  the  butters,  engaged  to  provide  for 
the  bills  drawn  on  Thomas  Coffey,  by  a  letter  in  the  following  terms  : 
''Sir,  Your  brother,  John  Coffey,  junior,  having  drawn  two  bills  on 
you,  viz,yOn^  for  238/.  due  on,  etc.,  and  another  for  300Z.  due  on,  etc., 
on  account  of  butters  sold  here  for  our  joint  account,  the  proceeds 
of  which  are  now  in  my  hands,  if  you  will  accept  the  bills,  I  hereby 

^2   Stark.  107;  see,  also,  Nichol    v.  sue  the  third  jointly,  without  encroach- 

Prime,  8  Allen  (MasB.)  405  ;    Willa  v.  ing  on  the  principle  laid  down  in  Brand 

Simmondfl,  51  How.  Pr.  (N.  Y.)  84.  v.  Boulcott,  3  Bob.  &  Pall.  235. 

*  D.  Le  Blanc,  J.,  supra.     D.  Park,  J.,  '3  Bam.  &  Cress.  815.     And  see  the 

7  Bing.  714.    If  there  be  three  intended  judgment  of  Littledale,  J.,  in  the  same 

partners,  and  one  of  them  fall  to  bring  case. 

in  his  share,  it  seems  that  the  two  may  *  10  Moore,  341 ;  3  Bing.  64. 
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formally  engage  to  provide  for  them  when  at  matarity."  Thomas 
Coffey  having  been  obliged  to  pay  the  bills^  brought  an  action  against 
Brian  for  money  had  and  received^  and  it  was  held  that  he  could 
recover.  Best,  C.  J.  :  *^  It  had  been  objected  that  this  is  a  partner- 
ship transaction,  and  no  doubt  the  money  came  to  the  defendant  as 
the  money  of  all  three  of  the  partners,  but  that  has  happened  which 
divests  them  of  the  joint  property  in  it,  and  vests  it  in  the  plaintiff. 
When  the  plaintiff  paid  his  acceptances,  the  money  the  defendant 
held  as  the  proceeds  of  the  butters,  became  separated  from  the  part- 
nership account,  and  was  money  had  and  received  by  him  to  the 
plaintiff's  use.  When  a  contract  has  been  executed  a  party  is  entitled 
to  recover  on  the  common  counts.  Here  the  contract  waa  exeouted 
when  the  plaintiff  took  up  the  bills."  It  is  difficult  to  reconcile  the 
foregoing  case  with  that  of  Bobson  v.  Curtis,*  decided  by  Lord  Ellen- 
borough.  Bobson  and  Curtis  were  in  the  habit  of  purchasing  jointly 
lots  of  cattle  from  the  breeders,  and  selling  them  in  smaller  parcels. 
Cole  purchased  some  of  the  cattle  and  paid  for  them  by  a  bill  drawn 
by  Cole  and  Bruce  payable  to  Bobson.  Bobson  indorsed  this  bill  to 
.  Curtis.  Curtis  indorsed  it  over,  and  the  bill  being  disKonored,  he 
promised  that  if  Bobson  would  take  it  up  he,  Curtis,  would  pay 
Bobson  one-half  the  amount.  Curtis  having  failed  in  his  payment, 
was  sued  by  Bobson  in  an  action  for  money  paid,  but  the  plaintiff 
was  nonsuited.  At  the  trial  it  was  submitted  for  the  plaintiff,  that 
all  partnership  had  ceased  with  respect  to  the  transactions  on  this 
bill,  and  that,  since  it  was  to  be  presumed  that  Curtis  had  received 

'  1  Stark.  78.    A  partner  may  be  sued  own  use,  or  charges  himself  with  the 

on  a  promissory  note  fl:iyen  for  balance  part  belonging  to  the  other  adventarer, 

of  account.    Van  Amnnge  v.  BHlmaker,  assumpsit  will  lie  therefor.    See,  also, 

4  Penn.  St.  281.    In  Thouron  y.  Paul,  6  Buekner  y .  Ries,  84  Mo.  857  ;  Myers  y. 

Whart.  (Penn.)  016,  the  philntiffs,  being  Winn,  16  111.  136 ;    Wright  v.  Cumpety, 

owners  of  foods,  sold  naif  to  the  de-  1  Penn.  St.  112. 
fendant.    The  goods  were  agreed  to  be 

shipped  to  a  foreign  port,  on  joint  ac-  Money  advanced. — Each  partner  has 

count,  the  shipment  to  be  under   the  a  specific  lien  on  the  partnership  stock, 

control  of   plaintiffs,  and  profits  and  not  only  for  the  amount  of  his  share, 

loss  to  be  equally  divided.    The  result  but  for  money  advanced  by  him  beyond 

was  a  sale  by  plain tifis.    Thev  received  the  amount  to  the  use  of  the  copartner^ 

the  proceeds  of  sales,  and  claimed  by  ship.    Allen  v.  Hawley,  6  Fla.  142 ;  see, 

action  of  account  rendered,  to  recover  also,  Wade  v.  Rusher,  4  Bosw.  (N.  T.) 

one-half  of   the  loss  sustained.    Held,  587.     And   one    partner    may    recover 

the  plaintiflfs  could  recover,  there  being  from  another  the  amount  of  a  promis- 

but  one  item  of  the  account,  and  the  sory  note  given  by  the  latter  for  money 

case  not  being  a  partnership  transaction,  advanced  to  be  used  in  the  partnership 

In   Hourquebie  v.  Oirard,  2  Wash.  (U.  business,  where  the  action  does  not  in- 

S.  C.  C.)  246,  the  court  held  that  where  volve  the  examinaUon  of  the  partner- 

an  adventure  is  terminated  by  the  sale  ship  accounts.     Crater  v,  Binlnger,  45 

of  the  property,  and  the  agent  or  factor  N.  i .  545. 
receives  the  money  and  applies  it  to  his 
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the  whole  amount^  the  plaintiff  was  entitled  to  recover  as  upon  a 
transaction  entirely  insulated.  But,  per  Lord  EUenborough  :  *'If 
there  had  been  partnership  dealings  and  only  one  item  remained 
unadjusted,  the  difficulty  as  to  partnership  would  disappear,  but  that 
is  not  the  case  here  since  some  of  the  beasts  remained  after  the  sale  to 
Cole."  Lord  EUenborough  seems  to  have  thought  that,  as  some  of 
the  beasts  remained  yet  to  be  accounted  for  as  between  the  plaintiff 
and  defendant,  the  transaction  as  to  the  bill  alone  could  not  be  con- 
sidered as  taken  out  of  the  partnership  account.  For  a  similar  reason 
the  plaintiff  might  have  been  nonsuited  in  Coffey  v.  Brian,  where 
some  of  the  butters  remained  undisposed  of,  and  consequently  subject 
to  an  account  In  a  suit  founded  in  substantial  justice,  this  reason 
for  nonsuiting  a  plaintiff  appears  unsatisfactory,  but  it  seems  to  indi- 
cate an  opinion  on  the  part  of  Lord  EUenborough,  that  actions  of 
this  nature  are  contrary  to  the  general  course  of  the  common  law. 

Fttrtioiilar  tzansaotloiui  may  be  Mpamted. 

Sec.  259.  It  is  clear,  however,  that  particular  transactions  may  be 
abstracted  from  the  partnership  account  and  give  rise  to  actions 
between  the  partners,  and,  upon  this  principle,  the  case  of  Jackson  v. 
Stopherd '  was  decided.    That  was  an  action  of  assumpsit  for  goods 
sold  and  delivered,  brought  by  one  joint  lessee  of  a  coal  mine  against 
the  other.    The  parties  had  jointly  carried  on  the  working  of  the  mine 
for  some  years  prior  to  December,  1831,  when  the  coal  having  been 
all  gotten,  and  the  pit  filled  up,  one  Whitehead,  at  the  request  of  the 
plaintiff  and  defendant,  balanced  the  profit  and  loss  of  the  concern, 
with  the  exception  of  some  small  coal  on  the  coal-pit  hill,  and  some 
debts  due  to  the  firm,  and  accounts  to  a  small  amount,  which  were 
not  come  in.    The  plaintiff  said  he  would  join  in  no  more  coal- 
pits.   The  defendant  said    he  would  open   another,   whether    the 
plaintiff   joined  in  it   or    not.      It   was  agreed   that  Whitehead 
should  value  the  materials  and  utensils  used  for  working  the  coal  mine, 
and  that  they  should  take  each  an  article  successively,  article  by  article, 
nntil  the  whole  had  been  divided.    Whitehead  made  an  inventory 
and  a  valuation ;  and  a  few  days  afterward  he  met  them  by  appoint- 
ment, in  order  to  arrange  about  the  division  of  the  utensils  valued, 
and  told  them  that  1712.  lis.  9d.  was  the  amount  of  the  valuation.  It 
was  ultimately  agreed  that  the  defendant  should  take  the  whole  of 
the  utensils  at  the  valuation,  which  he  accordingly  did.     The  jury 
having  found  a  verdict  for  852. 19^.  lOd,  being  one-half  of  the  amount 

■8  Ciom.  ft  M.  861 ;  4  Tyr.  880. 
51 
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of  the  valnation,  the  Court  of  Exchequer,  on  the  authority  of  Ooflby 
V.  Brian,  and  other  cases,  was  of  opinion,  that  the  verdict  ought  to 
stand ;  this  transaction  being  the  subject  of  a  distinct  settlement, 
and  unconnected  with  the  general  winding  up  of  the  partnership 
concern.  And  Bajley,  B.,  said,  that,  independently  of  the  general 
law  of  partnership,  it  seemed  to  him  that  the  nature  of  the  bargain, 
as  to  the  division  of  the  property,  raised  an  implied  obligation  on  the 
defendant  to  pay  in  money  before  the  final  settlement  of  the  ac- 
counts, 

niutratioii. 

Sbg.  260.  So,  where,  upon  settling  for  a  voyage  between  A  and  B, 
part  owners,  A  gives  B  a  sum  of  money  for  the  specific  purpose  of 
paying  the  broker's  bill,  that  is  a  sum  of  money  separate  from  any 
matter  of  account  between  A  and  B,  as  partners  in  the  proceeds  of 
the  voyage  ;  and  if  B  fails  in  payment,  the  money  is  recoverable  in 
action  by  A  against  B.  This,  at  least,  may  be  inferred  from  the  case 
of  Wilson  V.  Gutting,*  though  the  facts  of  that  case  do  not,  to  the  full- 
est extent,  warrant  the  position  here  laid  down*  In  that  case  there 
was  a  settlement  of  accounts  between  two  partners  after  a  voyage,  and 
one  of  the  partners  agreed  to  pay  the  broker's  bill,  in  consideration 
of  being  allowed  a  larger  share  of  the  profits ;  and,  upon  his  omission 
to  pay  the  broker,  it  was  held,  that  the  other  part  owner  might  sue 
him  for  the  amount.  The  action,  therefore,  was  brought  to  recover 
the  final  balance  of  an  account,  which,  as  we  shall  see  presently,  it  is 
competent  for  any  partner  to  do. 

The  case  of  Sharpe  v.  Warren,*  although  not  a  ease  of  trading  part- 
nership, is  in  some  degree  illustrative  of  the  point  under  discussion* 
There  the  auditor  of  a  benefit  club,  who  was  himself  a  member,  was 
intrusted  with  the  funds  of  the  society  for  safe  custody,  which  funds 
he  applied  to  his  own  use  and  refused  to  pay  over,  and  he  ran  away 
with  the  box.  It  was  held  that  the  steward  of  the  club  might  main- 
tain an  action  of  indebitatus  assumpsit  against  him  for  the  amount^ 
upon  the  ground  that  his  carrying  away  the  money,  and  leaving  the 
society,  made  him  liable  to  them,  as  if  he  were  not  himself  a  n^ember 
of  the  society ;  and  he  had  in  fact  {)laeed  himself  out  of  the  protec- 
tion of  his  situation  in  the  society  by  his  conduct  in  withdrawing 
under  the  circumstances* 


>  10  Bing.  485.   And  see  per  Alderson,       *  6  Price,  132.     See  ISimpson  v.  Rack- 
J.,  p.  488.    OroBby  y.  McDermot^,  7  GaI.    ham,  ante,  p.  157. 
146 ;  Battaile  v.  Battaile,  6  La.  An.  118. 
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■ 

Aoooimtiiig  stttflement. 

Sec.  261.  Thirdly,  it  appears  from  a  variety  of  cases,  that  one  part- 
ner may  maintain  an  action  against  his  copartner,  to  recover  the  whole 
or  an  aliqnot  part  of  the  general  balance  of  a  partnership  account. 
Even  where  partners  have  covenanted  to  account  at  certain  times,  if 
in  pursuance  of  the  covenant  an  account  is  entered  into  and  a  balance 
struck,  and  the  debtor  partner  expressly  promise  to  pay,  the  creditor 
partner  may  maintain  an  action  of  tissumpsit  against  his  copartner  on 
such  express  promise,  notwithstanding  the  covenant^  So,  on  the 
other  hand,  where  no  account  has  been  settled,  but  thei'e  has  been  an 
agreement  by  the  retiring  partner  or  his  representative,  to  take  a  cer- 
tain sum  of  money  in  consideration  of  relinquishing  the  account,  this 
is  a  valid  consideration  to  support  an  action  of  assumpsit  for  the  re- 
covery of  the  sum  agreed  upon.' 

In  oase  of  oomplate  halaiioas. 

Sec.  262,    Provided  the  balance  be  complete,   it   is  immaterial 
whether  it  were  settled  at  the  dissolution,  or  during  the  continuance 
of  the  partnership.'    Therefore,  where  two  proprietors  of  a  stage- 
coach, A  and  B,  dissolved  their  partnership  in  November,  and  it  ap- 
peared that  during  their  partnership  monthly  accounts  were  made  up, 
on  each  of  which  a  balance  was  struck  in  favor  of  A,  and  the  balances 
were  never  carried  forward  from  one  account  to  another,  and  B  had 
paid  A  the  balance  on  the  November  account,  which  was  made  up  to 
the  time  of  the  dissolution,  it  was  ruled,  that  A  might  maintain  an 
action  for  the  balances  in  his  favor,  on  the  September  and  October 
accounts;  and  it  being  objected  that  the  plaintiff  could  only  main- 
tain an  action  for  the  final  balance,  and  not  on  the  monthly  balances, 
Tindal,  0.  J.,  who  tried  the  cause,  said,  that  each  of  the  monthly 
accounts  was  final,  no  balance  being  carried  forward  from  any  of  them.^ 
And  if  the  balance  on  the  partnership  account  be  included  as  an  item 
in  a  larger  account,  on  which  latter  account  a  balance  covenng  the 
item  is  due  to  one  of  the  partners,  the  creditor  partner  may  main- 
tain an  action  to  recover  the  amount  of  the  item.    Thus,  where  A 

*  Moravia  v.  Levi,  2  T.  R  488,  n.;  Foa*  Niins  v.  Bigelow,  44  N.  H.  376 ;  Moore 

ter   V.    AllanaoB,  id.  479.    Bat,  in  tlie  v.  Thomas,  12  Ohio.  300 ;  Malholan  y. 

latter   case,  other    matters    not    relat-  Eaton,  11  La.  193  ;  GuUck  v.  C^olick,  14 

ing  to  the  partnership  were  intvodnoed  N.  J.  L.  578. 

into  the  aocoant,  and  the  court  seemed  '  Wells  v.  Wells,  Ventr.  40. 

to  relj  in  some  measure  on  this  circum-  '  Preston    v.    Strutton,    1  Anstr.  50. 

stan^.      Wycoff  v.    Pomell,  10  Iowa,  See  also   Wells  v.   Carpenter,  65    UL 

383;  Kockler  y.  Brown,  81  How.  Pr.  447;  Wiggins  y.  Goodwin,  63  Me.  389; 

(N.  r.)  235  ;  Clark  y.  Dibble,  16  Wend.  McQun  y.  Hanlin,  20  Mich.  476. 

(K.  r.)  (JOl ;  Lane  v.  Tyler,  49  Me.  352;  « Brierly  y.  Cripps,  7  C.  &  P.  709. 
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and  B  had  become  partners  in  certain  transactions  for  the  pnrchi 
and  sale  of  wool,  and  had  also  had  other  dealings  together^  and  they 
settled  a  general  account  in  which  was  an  item  to  B's  debit,  '^  to  loss 
on  wool/'  and  the  general  account  showed  a  balance  of  15Z.  against 
B,  it  was  held  that  A  might  maintain  an  action  to  recoTerthe  amonnt 
of  the  item  for  the  loss  on  the  wool.'  Bnt  in  a  case  where  the  bal- 
ance was  only  the  aggregate  of  a  number  of  sums  dne  upon  a  series 
of  weekly  accounts,  it  was  holden  that  an  action  would  not  lie  by  one 
partner  against  his  copartner  to  recover  this  balance.* 

Settlement  between  the  parties — ^Z>ebt  lies  for  agreed  balance. 

Sec.  263.  It  makes  no  difference  whether  the  balance  is  settled  by 
a  court  of  judicature,  or  by  the  parties  themselTcs  out  of  court. 
Therefore  it  has  been  held,  that  debt  lies  on  the  decree  of  a  colonial 
court  made  for  payment  of  a  balance  due  on  a  partnership  account; 
and  there  seems  no  doubt  that  a  decree  of  a  court  of  equity  fixing 
the  balance  dne  on  a  partnership  account  might,  if  necessary,  be 
enforced  in  a  court  of  law,  though  the  items  of  the  account  cannot 
be  sued  for.' 

Awards. 

Sec.  264.  If  several  partners  submit  aZrdifferences  between  them 
to  arbitration,  and  the  arbitrator  award  that  a  sum  of  money  shall  be 
paid  by  A,  one  of  the  partners,  to  B,  another  partner,  B  may  sue  A 
in  an  action  of  debt  on  the  award;  for  in  such  case  the  sum  awarded 
is  virtually  the  final  balance  of  the  partnership  account  In  the  case 
of  Winter  v.  White^  such  an  action  was  held  to  be  maintainable, 
although,  under  the  circumstances,  B  could  not  have  sued  A  upon  the 
bond  of  submission.  Six  partners  entered  into  two  bonds  of  submis- 
sion to  arbitration;  in  the  one,  three  gave  a  joint  and  several  bond  to 
the  other  three,  conditioned  for  the  due  performance  of  the  award, 
and  the  three  latter  gave  a  similar  bond  to  the  three  former.  The 
arbitrator  awarded  that  one  of  the  three  should  pay  a  certain  sum  to 
one  of  his  co-obligors.  The  Court  of  Common  Pleas  held  {disserUienie 
Mr.  Justice  Richardson),  that  the  partner  to  whom  the  money  was 
decreed  to  be  paid  could  maintain  an  action  of  debt  on  the  award 
against  his  copartner,  although,  there  being  no  contract  between  them, 
he  could  not  sue  him  on  either  of  the  bonds.    Burroagh,  J.,  said: 

» Wray  v.  Milestone,  6  M.  &  W.  21.  « 3  Moore,  674  ;    1    Brod.    &    Blng. 

*Froinont  v.  Coupland,  2  Bing.  170;  9  860.     See  Brooke  v.  Enderbj,  4  Moore, 

Moore,  819.  501. 

'  Henlej  y.  Soper,  8  Bam.  &  Crea.  16; 
2  Man.  &  Ryl.  158. 
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**  The  action  is  not  founded  on  a  contract,  for  the  snm,  when  it  has 
been  awarded,  becomes  in  the  natare  of  a  judgment  or  decree,  and 
has  therefore  nothing  to  do  with  a  promise  on  which  the  action  on 
contract  is  founded.  Debt  lies  on  the  award,  because  the  subject- 
matter  of  reference  by  the  award  transit  in  rem  judicatum.  It  is  not 
essential  to  An  action  on  an  award,  where  the  submission  is  by  bond, 
that  the  plaintifiF  should  be  enabled  to  recover  the  same  sum  by  an 
action  on  the  bond.  The  bonds  and  their  conditions  are  only  to  be 
looked  to,  in  order  to  see  whether  the  matter  awarded  be  authorized 
by  an  agreement  to  submit.^ 

Balance  found  due — When  aasumpelt  Uee  for — Rackstraw  v.  Xmber, 

Sec.  265.  It  seems  to  have  been  held  by  some  judges,  that,  in  order 
to  sustain  an  action  of  assumpsit  between  partners,  there  must  have 
been  in  all  cases  an  express  promise  by  the  defendant  to  pay  the  bal- 
ance for  which  the  action  is  brought.  >  But  it  is  clear  that  an  express 
promise,  either  by  word  of  mouth  or  by  writing,  cannot  be  neces- 
sary where  an  action  is  brought  upon  an  account  stated,  which 
is  meant  to  be  final.*  In  Foster  v.  AUanson,'  Duller,  J.,  said:  "If 
it  be  a  question,  whether  a  previous  partnership  being  dissolved, 
and  an  account  settled,  is  or  is  not,  in  point  of  law,  a  sufiicient 
consideration  for  a  promise  f  I  have  no  difficulty  in  saying  that  it 
is;"  which  words  are  equally  applicable  to  an  implied  as  to  an 
express  promise «  And  in  Backstraw  v.  Imber,*  Gibbs,  0.  J.,  held 
clearly,  that  to  sustain  an  action  of  this  kind,  after  a  dissolution 
of  partnership,  an  implied  promise  is  sufficient.  In  the  case  just 
mentioned,  it  appeared  that  after  the  dissolution  of  the  partnership, 
the  partners  met  together  to  adjust  their  accounts,  and  at  this  meet- 
ing the  books  were  produced,  and  the  plaintiff  claimed  of  the  defend- 
ant, his  partner,  a  balance  in  his  favor  of  200Z.,  and  the  defendant 
admitted  the  sum  to  be  due.  Gibbs,  G.  J.,  said  :  "  The  plaintiff  is 
entitled  to  recover.  It  is  a  mistake  to  suppose  that  it  is  neces- 
sary there  should  be  an  express  promise.  The  action  is  not  brought 
upon  any  express  promise  at  the  meeting,  but  upon  the  implied 
undertaking.  This  I  consider  to  be  sufficient.  The  dissolution  of  a 
pre-existing  partnership,  and  the  mutual  settlement  of  an  account, 
are  a  sufficient  consideration  in  law  for  an  implied  promise  to  pay 
a  balance  on  the  side  of  the  partner  from  whom  such  balance  is  due. 

1  Ffomont  v.  Goupland,  2  Bing.  170;        *2  T.  R.  479. 
Morayia  v.  Levi,  2  T.  R.  486.  «  Holt,  N.  P.  C.  86a 

'  See  D.  Parke,  J..  5  M.  &  W.  84. 
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When  pKomifl^  may  be  implied  from  acts  of  a  partner. 

Sbc.  266.  The  true  principles  upon  this  subject  appear  from  the 
decisions  in  some  recent  cases.  Thus,  in  Jackson  v.  Stopherd,  the 
facts  of  which  have  been  already  stated/  the  court  held  that  the  ^ 
nature  of  the  bargain  as  to  the  division  of  the  property,  and  the  act- 
ual taking  and  using  by  the  defendant  of  the  materials  and  utensils, 
raised  an  implied  promise  on  his  part  to  pay  the  value  of  one  moiety 
of  them;  and  that,  although  there  had  been  no  final  settlement  of 
accounts. 

Again,  in  Wray  v.  Milestone,'  it  appeared  that  the  plaintiff  and  the 
defendant  having  been  partners  in  the  purchase  and  sale  of  wool,  and 
having  had  other  transactions  together,  came  to  a  general  account,  in 
which  the  balance  due  on  the  wool  account  formed  one  item.  The 
amount  showed  a  general  balance  of  15/.  in  favor  of  the  plaintiff,  and 
opposite  that  sum  the  defendant  wrote:  ^'Due  from  me  to  M!r. 
Wray,^'  to  which  he  signed  his  name.  The  plaintiff  having,  in  an 
action  of  debt  for  goods  sold  and  on  an  account  stated,  recovered  the 
amount  of  the  item  for  wool,  one  question  on  a  motion  for  a  new  trial 
was,  whether  there  was  a  sufficient  promise  to  support  the  action,  and 
the  Court  of  Exchequer  held  in  the  affirmative.  Lord  Abinger,  G. 
B.:  '^I  think  there  is  no  ground  for  the  motion,  and  that  there  is 
quite  sufficient  evidence  of  this  being  a  final  account.  This  was  not 
the  case  of  a  general  continuous  partnership,  but  only  in  a  particular 
adventure;  and  it  was  quite  natural  that  the  partners  should  take  a 
settlement  on  the  conclusion  of  each  adventure,  as  ship-owners  settle 
ou  the  conclusion  of  each  voyage.  Then  the  account  being  settled, 
there  is  an  unqualified  acknowledgment,  signed  by  the  defendant, 
that  15/.  is  due  from  him  to  the  plaintiff  on  the  general  balance  of 
accounts  between  them.  If  the  item  forms  part  of  a  settled  account, 
with  a  promise  to  pay  the  balance,  I  think  there  is  no  need  of  an 
express  promise  to  pay  the  particular  item."  Parke,  B.:  **If  there  be 
any  case  which  lays  it  down  that  an  express  promise  is  necessary  after 
an  account  stated,  which  was  meant  to  be  a  final  account,  I  dissent 
from  that  doctrine.  Here  the  partnership  item  is  introduced  as  an 
item  in  the  general  account,  and  the  defendant  acknowledges  the  bal- 
ance, and  thereby  becomes  liable  to  pay ;  there  is  no  occasion  after- 
ward to  .go  through  the  form  of  words  that  he  promises ;  the  transac- 
tion speaks  for  itself."  Maule,  B. :  "I  know  of  no  rule  of  law  which 
requires,  in  this,  or  in  any  other  case,  an  express  promise.     The  law 


«  Ante,  p.  182.  •  6  M.    &  W.  21. 
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requires  a  promise,  whicli  may  be  collected,  sometimes  from  an  expres- 
sion in  words,  sometimes  from  other  matters.  Sometimes  an  account 
is  60  stated  as  in  itself  to  import  no  promise;  then  a  subsequent 
promise  in  words  supplies  the  legal  promise  stated  in  the  declaration. 
Here  it  is  clear  that  the  statement  of  the  account  itself  imported  a 
promise  to  pay  the  items  included  in  it.^' 

Upon  these  authorities,  therefore,  it  is  clear  that  upon  the  diasolu- 
Hon  of  a  partnership,  and  a  final  account  between  the  partners,  and 
also  on  an  account  taken  of  a  matter  abstracted  from  the  partnership, 
an  action  will  lie  fer  the  recovery  of  the  balance  of  the  account,  with- 
out an  express  promise  to  pay.' 

Oontribution. 

»S£C.  267.  We  have  thus  seen  in  what  particular  cases  actions  may 
be  maintained  between  partners  in  respect  of  partnership  contracts. 
After  what  has  been  said,  it  seems  difELcult,  upon  principle,  to  state 
that  contribution  may  be  had  between  partners  at  law.  It  has  been 
usual,  however,  to  lay  it  down  as  a  general  rule,  that  contribution  may 
be  obtained  in  an  action  of  assumpsit  by  one  partner  against  another 

'  Action  for  balance  found  due,— One  any  matter  relating  to  their  partnership 
partner  may,  however,  maintain  an  ac-  adOnurs.  Lamalere  ▼. Caze,  1  Wash.  (U.S. 
tion  against  another  for  a  balance  C.G.)  435;  Qoldsborough  v.  Mc Williams, 
found  due  on  a  final  settlement  of  the  2  Cr.  (U.  S.  C.  C.)  401 ;  Barry  v.  Barry, 
partnership  transactions.  McGehee  v.  8  id.  120^  Pote  v.  Phillips,  5  id.  154  ; 
Dougherty,  10  Ala.  863 ;  Wycoff  v.  Pur-  Chadsey  v.  Harrison,  11  111.  151 ;  Dewit 
nel,  10  Iowa,  882;  Fanning  V.  Chadwick,  v.  Staniford,  1  Boot  (Conn.),  270;  Ken- 
3Pick.(Ma88.)420:WilbyT.Phinney,15  nedy  v.  McFadden,8  Harr.  &  J.  (Md.) 
Mass.  116 ;  Pope  7.  Randolph,  13  AU.  Id4 ;  Young  ▼.  Brick,  3  N.  J.  L.  603 : 
214 ;  Holyoke  y.  Mavo,  50  Me.  858;  Murry  v.  Bogert,  14  Johns.  (N.  Y.)  818 : 
Kockler  ▼.  Brown,  81  How.  (N.  Y.)  Pr .  Springer  v.  Cabell.  10  Mo.  640 ;  McNight 
285 ;  Sturfi:is  v.  Swift.  82  Miss.  259;  v.  McCutchen,  27  id.  436;  Smith  v. 
Lane  v.  Taylor,  49  Me.  252  ;  Nims  y.  Smith,  88  id.  557  ;  Robinson  v.  Green,  5 
Bigelow,  44  N.  Y.  876;  Wood  v.  Mor-  Harr.(Del.)  115  ;  Ives  v.  Miller,  19  Barb, 
row,  25  Vt.  265.  But  it  "has  been  held  (N.  Y.)  196 ;  Lower  v.  Denton,  9  Wis. 
in  Pennsylvania  that  there  should  be  an  268;  Holyoke  y.  Mayo,  50  Me.  885;  Oseas 
express  promise  to  pay  the  amount  y.  Johnson,  4  Dall.  (Penn.)  484  ;  S.  C,  1 
found  due  on  the  accounting.  Killan  Binn.  191;  Aindrews  v.  Allen,  9  S.  &  R. 
y.  Preston,  4  W.  &  S.  14.  In  the  settle-  (Penn.)  241;  Ferguson  v.  Wright,61  Penn. 
men  t  of  partnership  accounts,  it  should  St.  258;  Klase  y.  Bright,  71  id.  186; 
be  a8.certained  first  what  eadi  party  has  Buel  v.Cole,  54  Barb.(N.  Y.)  858.  Where, 
contributed,  and  then  make  them  equal  however,  by  the  agreement  of  members 
in  this  respect,  and  divide  the  balance  of  a  partnership,  certain  of  them  were 
of  the  proceeds.  Frigeio  v.  Crottes,  20  to  have  the  exclusive  management  of 
La.  An.  851.  See,  also,  Lusk  v.  the  business  and  the  collection  and  dis- 
Graham,  21  id.  159;  Chambers  v.  bursement  of  its  revenues,  and  to  pay 
Crook,  42  Ala.  171.  But  the  general  over  to  each  of  the  partners  separately 
rule  is  that  unless  there  lias  been  a  set-  his  share  of  the  dividends  of  the  profits, 
tlement  between  the  parties  as  to  the  it  was  held  that  each  partner  might  sue 
partnership  accounts,  and  a  promise  to  at  law  for  his  unpaid  dividend.  Wad- 
pay  the  balance,one  partner  cannot  main-  ley  v.  Jones,  55  Ga.  829. 
tain  an  action  against  another  at  law  for 


408  Mutual  Bights  op  PABXurBBS. 

for  money  laid  out  to  the  defendant's  use.'  This  position  was  qaes* 
tioned  by  one  learned  writer/  and  has  since  been  entirely  abandoned 
by  atiother,  who,  in  the  last  edition  of  his  book^  has  confined  it  to 
cases  of  partnership  in  particular  transactions.'  To  be  sure, 
there  is  a  dictum  of  De  Grey^  C,  J./  which  seems  to  warrant 
the  opinion  which  has  generally  been  given  on  this  subject.  He 
says  :  ^^  Where  the  suit  is  only  brought  against  one  partner,  the  law, 
perhaps,  cannot  do  complete  justice  in  the  same  suit.  I  know  of  no 
writ  of  contribution.  But,  in  another  suit  for  money  laid  out  for  the 
other's  use,  contribution  may  in  effect  be  obtained."  But  in  the  same 
case  the  same  very  learned  judge  observed  that,  '^  equity  must  be 
called  in  to  make  the  rest  contribute."  With  regard  to  the  dictum 
of  Lord  Kenyon,'  which  is  usually  cited  in  support  of  the  same  posi- 
tion, it  is  to  be  observed  that  he  only  speaks  generally  of  a  case  where 
damages  have  been  levied  against  one  of  several  defendants  in  an 
action  of  assumpsity  his  Lordship  not  particularly  alluding  to  defend- 
ants who  are  partners  in  trade.  In  the  case  In  re  Webb,*  it  was 
unnecessary  to  discuss  the  question  whether  or  not  contribution 
could  be  had  at  law,  because  it  was  there  settled  that  the  partner, 
having  paid  money  from  a  misapprehension  that  it  was  a  partnership 
debt,  paid  it  in  his  own  wrong,  and  was  not,  under  any  circumstan- 
ces, entitled  to  contribution. 

Rule  in  Woolfly  v.  Batte.    . 

Sec.  268.  The  case  which  seems  most  to  favor  the  doctrine  of  con- 
tribution at  law  amongst  partners  in  trade  is  that  of  Wooley  v. 
Batte/  There  it  was  ruled  that,  if  a  party  recover  damages  in  case 
against  one  of  two  joint  coach  proprietors,  for  any  injury  sustained  by 
the  negligence  of  their  servants,  such  proprietor  may  maintain  an 
action  against  his  copartner  for  contribution,  if  he  prove  at  the  trial 
that  he  was  not  personally  present  when  the  accident  happened.  It 
was  argued  for  the  plaintiff  that  the  declaration  against  him  for  the 
injury  might  have  been  in  assumpsit,  in  which  case  he  might  clearly 
have  recovered  contribution  and,  therefore,  that  he  ought  not  to  be 

>  Car.  Partn.  e5;  Mont.  Partn.,  Vol.  1,  » Merryweather  v.  Nixan,  8  T.  R,  186. 

p.  50 ;  Gow.  Partn.  90,  2nd  ed.,  citing  •2  Moore.  500. 

Abbott  V.  Smith,  2  W.  Bl.  947 ;  Wright  »  2  Car.  ft  Payne.  417 ;  see,  also,  Dakin 

V.   Hunter.  6  Vea.  792 ;  Merry  weather  v.  Qraves.  48  N.  H.  45,  and  Wheeler  v. 

y.  Nixan,  8  T.  R.  186.  Arnold.  30  Mich.  304,  where  it  was  held 

*  7  Jarm.  Con  v.  17.  that  a  Burriying  partner  might  main- 
'  Gow.  Partn.  79. 3rd  ed.  tain  an  action  at  law  against  the  repre- 

*  In  Abbott  V.  Smith.  2  W.  Bl.  947;  sentative  of  the  deceased  for  contribn- 
see,  also,  Holmes  v.  Williamson.  6  M.  tion.  Johnson  v.  Kelly,  4  Thomp.  &  C. 
&  S.   168  ;  D.  Holroyd,  J.,  Blackett  v.     (N.  Y.)  417. 

Weir,  5  Bam.  &  Cres.  388.    But  see  D. 
Bayley,  J.,  id. 
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depriyed  of  his  contribution  under  the  existing  circumstances,  and 
the  court  apparently  assenting  to  this  argument  directed  a  verdict  for 
the  plaintiff.  If  that  decision,  however,  depended  on  the  argument 
which  has  been  adverted  to,  it  seems  now  to  be  overruled  by  the  case 
of  Pearson  v,  Skelton,*  in  which  several  persons  being  interested  in  a 
atage-coach,  and  there  being  a  partnership  fund,  out  of  which  expen- 
ses were  first  to  be  paid  and  the  residue  divided  amongst  them>  it  w£^ 
held  that  one  of  them,  against  whom  damages  and  costs  had  been 
recovered  for  negligently  driving  the  coach,  could  not  recover  against 
another  proprietor  his  proportion  of  such  damages  and  costs. 

Oazinot  be  enforced  at  law  —  Sadler  ▼•  Nixon. 

Sec.  269.  Upon  the  whole,  it  may  now  be  considered  to  be  the  bet-' 
ter  opinion  that  in  cases  of  general  trading  partnership  one  partner 
cannot  at  law  enforce  contribution  from  his  copartner  for  moneys  laid 
out  on  the  partnership  account.    In  Sadler  v.  Nixon,*  three  persons, 

*  Pearson  v.  Skelton,  1  M.  &  W.  504.  ment,  is  onlj  enforceable  at  law  by  a 
V  '  5  B.  &  Ad.  986.  And  see  D.  Tindal,  person  who  can  prove  that  he  has  al- 
€.  J.,  7  Bln^.  700.  This  doctrine  is  readj  sustained  a  loss.  See  Maxwell  v. 
generally  held  by  the  courts  of  this  Jameson,  1  B.  &  Aid.  51.  A  plaintiff 
country.  De  Jamette  v.  McQueen,  81  who  can  only  show  that  he  will  sustain 
Ala.  230 ;  Lawrence  v.  Clark,  9  Dana  loss  beyond  what  is  right  as  between 
(Ey.),  257;  Morin  v.  Martin,  25  Mo.  himself  and  the  defen&nt,  unless  the 
360;  Westerloo  v.  Evertson,  1  Wend,  latter  contributes  his  proportion  of  the 
(N.  T.^582  ;  White  v.  Harlow,  5  Gray  funds  necessary  to  defray  the  loss,  must 
(Mass.),  468  ;  Brown  v.  Agnew,  6  W.  &  fail  in  an  action  at  law,  unless  it  is  found- 
S.  (Penn.)  288 ;  Kennedy  v.  McFadden,  ed  on  some  other  ground  than  that  above 
8  H.  &  J.  (Md.)  194  ;  Roberts  v.  Fitter,  supposed.  A  special  contract  may  of 
18  Penn.  St.  265.  And  it  has  been  course  be  so  framed  as  to  entitle  a  per- 
held  that  under  no  circumstances  will  son,  even  at  law,  to  call  for  payment  for 
an  action  at  law  lie  for  a  contribu-  his  own  safety  before  he  has  sustained 
tion  in  consequence  of  the  payment  loss  himself.  But  in  equity  it  is  very 
by  him  of  a  judgment  obtained  against  reasonably  held  that  even  in  the  ab- 
him  in  an  action  of  tort.  Miller  v.  sence  of  any  special  agreement  a  per- 
Fenton  11  Paige's  Ch.  (N.  Y.)  18 ;  Vose  son  who  is  entitled  to  contribution  or 
T.  Grant,  15  Mass.  521 ;  Peck  v.  Ellis,  indemnity  from  another  is  in  a  position 
2  Johns.  Ch.  (N.  Y.)  181 ;  nor  for  to  enforce  his  right  before  he  has  sus- 
money  paid,  or  losses  sustained  in  an  tained  actual  loss.  In  equity,  a  person 
illegal  transaction.  Watson  v.  Fletcher,  who  is  entitled  to  be  indemnified  against 
7  Gratt.  (Va.)  1.  But,  where  money  is  loss  is  not  obliged  to  wait  until  he  has 
expended  by  one  partner  for  the  firm  suffered,  and  perhaps  been  ruined,  be- 
at its  request,  so  that  a  promise  to  repay  fore  having  recourse  to  judicial  aid. 
it,  express  or  implied,  can  be  raised.  Thus,  in  the  ordinary  case  of  principal 
Murray  v.  Bo^ert,  14  Johns.  (N.  Y.)  818 ;  and  surety,  as  soon  as  the  cremtor  has 
or  where  money  is  paid  by  one  partner  acquired  a  right  to  immediate  payment 
to  liquidate  a  partnership  debt,  an  action  from  the  surety,  the  latter  is  entitled  to 
of  assumpsit  lies  therefor.  In  these  call  upon  the  principal  debtor  to  pay  the 
instances  the  transaction  is  treated  as  amount  of  the  debt  guaranteed,  so  as  to 
being  outside  the  partnership.  Forbes  relieve  the  surety  from  his  obligation. 
V.  Webster,  2  Vt.  58 :  Chimming  v.  Nesbit  v.  Smith,  2  Bro.  C.  C.  582.  And 
Hackley,  8  Johns.  ^.  Y.)  202 ;  Dupuy  v.  where  one  person  has  covenanted  to  in- 
Johnson,  1  Bibb  (Ky.),  562.  Upon  this  demnify  another,  a  suit  in  equity  for 
question,  Mr.  Lindley,  p.  684,  says  :  "A  specific  performance  may  be  sustained 
right  to  contribution  or  indemnity,  before  the  plaintiff  has  actually  been 
arising  otherwise  than  by  special  agree-  damnified.    See  Ranelagh  v.  Hayes,  I 

52 
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A^  B  and  C,  being  copartners  in  tradoi  employed  a  builder  to  repair 
a  building,  which  was  their  joint  property,  and  in  which  they  carried 
on  their  trade.    The  builder  brought  an  action  against  the  three 

Vem.  100.  In  strict  aaaUMfy  with  these  share  ftnd  proportioD  which*  as  between 
principleR,  partners  and  directors  who  the  assignor  and  his  copartners,  he  onght 
are  indiTidnallj  liable  to  be  sued  on  to  oontnbnte  to  the  fands  of  the  firm, 
bonds  and  notes,  which  as  between  but  the  shaxe  and  proportion  which,  aa 
them  and  their  copartners  are  to  be  re-  between  him  and  the  creditors  of  the 
ffarded  as  the  bonds  and  notes  of  the  firm,  it  was  neceasaiy  for  him  to  paj  in 
firm  or  companj,  are  entitled  to  call  for  order  that  thej  might  receive  twenty 
contribution  before  these  bonds  or  notes  shOlinffs  in  the  pound.  The  creditors 
have  been  actaallj  pcdd.  See,  for  ex-  were  merefore  held  entitled  to  come  in 
ample.  The  Norwidi  Yam  Co.'s  case,  22  under  the  deed  for  so  much  as  they 
Beay.  143  ;  the  money  borrowed  by  the  were  not  paid  out  of  the  partnership 
directors  in  that  case  was  secured  by  funds,  and  as  they  could  not  recover 
their  own  notes,  but  these  notes  had  from  the  estates  of  the  other  partners, 
not  been  actually  paid  when  the  call  on  So,  where  a  loss  has  been  incurred  un- 
the  shareholders  was  made.  This  does  der  circumstanoes  which  render  it 
not  appear  very  clearly  from  the  report  wholly  chargeable  to  the  account  of  the 
referred  to,  but  the  writer  has  been  in-  partner  who  caused  it,  yet,  so  fkr  aa 
formed  by  persons  convehMmt  with  the  neis  unable  to  make  it  sood  it  mast 
case  that  the  above  statement  is  oor-  be  borne  ratably  by  the  ouier  partners, 
rect.'  Another  difference  between  law  See  Oldaker  v.  Lavender,  6  nm.  2S9 ; 
and  equity,  to  which  it  is  necessary  to  Cruikshank  v.  M'Vicar,  8  Beav.  117,  IIS. 
advert,  affects  the  mode  in  which  the  Upon  tibe  same  principle,  when  a  corn- 
amount  to  be  paid  by  each  of  several  pany  is  being  wound  up,  the  solvent 
contributories  is  ascertained.  At  law,  shareholders  must,  if  their  liability  to 
if  several  persons  have  to  contribute  a  creditors  is  not  limited,  contribute  what* 
certain  sum,  the  share  which  alone  ever  may  be  necessary  to  pay  all  the 
each  has  to  pay  is  the  total  amount  di-  creditors  in  full,  and  make  up  ratably 
vided  by  the  number  of  contributors,  amongst  themselves  what  ought  to  have 
and  no  allowance  is  made  in  the  event  been  contributed  by  those  who  are  in- 
of  the  inability  of  some  of  them  to  pay  solvent.  Robinson's  Executor's  case,  6 
their  shares.  See  Cowell  v.  Edwards,  De  G.  Mac  &  G.  572.  "  It  was  formerly 
2  Bos.  &  P.  268  ;  Batard  v.  Hawes,  2  E.  doubted,"  says  Mr.  Gow  in  his  work  on 
&  B.  287.  But  in  equity,  those  who  can  Partnership,  Sd  Am.  ed«  79,  "whether 
pay  must  not  only  contribute  their  own  one  of  two  joint  contractors,  who  had 
shares  ascertained  as  above,  but  they  paid  the  tohole  of  a  joint  debt,  could 
must  also  make  good  the  shares  of  maintain  an  action  against  the  other  as 
those  who  are  unable  to  furnish  their  for  money  paid  to  his  use  ;  but  the  right 
contributions.  For  example,  if  A,  B,  C,  of  such  an  action  is  now  perfectly  set- 
and  D  are  liable  to  a  debt  which  A  lias  tied,  and  it  has  become  familiar  In  prmo- 
paid,  he  cannot  at  law  do  more  than  tice.  Wright  v.  Hunter,  5  Yes.  792  ; 
make  B  and  G  contribute  each  one-  and  see  1  Kast,  20.  This  action  is  not, 
fourth,  although  D  may  be  able  to  pay  perhaps,  to  be  considered  as  founded 
nothing  in  respect  of  his  fourth ;  but  in  upon  contract,  so  much  as  on  a  fixed 
equity  A  could  compel  B  and  C  to  con-  principle  of  justice,  and  a  settled  rule  of 
tribute  one-third  each,  if  D  could  contri-  law,  which  requires  equality,  according 
bute  nothing,  and  this,  as  between  A,  B,  to  the  maxim,  qui  serttit  ccmrnodum  ten- 
and  C,  is  evidentlv  only  fair  and  just,  tire  debet  et  onus,  Deering  v.  Lord  Win- 
Deringv.  Winchelsea,!  Cox,  318;  Hole  chelsea,  2  B.  &  P.  270:  Campbell  v. 
V,  Harrison,  1  Ch.  Ca.  246;  Peter  v.  Mesieret  al„  4  Johns.  Ch.  (N.  Y.)  334. 
Rich,  Rep.  in  Ch.  19.  In  Wadeson  v.  Therefore  if  one  or  two  partners  die- 
Richardson,  2  V.  &  B.  103,  one  of  four  charge  a  joint  demand,  or  if  the  debt 
partners  assigned  property  to  trustees  and  damages  due  on  a  joint  judg- 
upon  trust,  inter  alia  to  pay  his  proper-  ment,  founded  on  contract,  be  levi^ 
tion  or  share  of  all  such  debts  as  were  against  him  separately,  he  nuiy,  in 
or  should  be  owing  by  him  and  his  three  an  action  for  money  paid  to  the  use 
copartners.  He  and  they  afterward  be-  of  his  copartner,  recover  from  him 
came  bankrupt;  and  it  was  held  that  his  proportion,  because,  both  being 
the  share  and  proportion  of  debts  which  in  qualt  jure,  each  ought  equally  to 
the  trustees  were  to  pay  was,  not  the  bear  the  burden.    Per  Lord  Kenyon» 
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copartners  for  the  repairs^  and  obtained  judgment^  but  took  A  only  in 

execution,  who,  in  order  to  regain  his  liberty,  paid  the  whole  debt. 
A  then   brought  his  action  against  6,  to  recoyer  one-third  of  the 

Berries  ▼.  Jamieson,  5  T.  R.  656 ;  Bay-  penonB  entering  into  a  trading  concern 
lej,  J.,  Ansell  ▼.  Waterhouse,  6  M.  &  S.  may  agree  between  themselves  that 
390.  So,  where  the  manager  or  agent  neither  shall  be  answerable  for  the  acts 
of  a  company  has  paid  a  debt  due  from  or  losses  of  the  other,  but  each  for  his 
the  company,  he  may  compel  aU  and  own ;  and  in  sach  a  case  the  one  cannot 
each  of  the  members  to  contribute  their  be  compelled  to  contribute  anv  propor- 
respective  proportions.  Garlen  v.  Druir,  tion  of  a  loss  sustained  by  tne  otner. 
1  Yes.  &  Bea.  157;  see  Holmes  v.  Wil-  Waugh  v.  Carver,  2  H.  Bl.  285.  And 
liamson,  0  M.  &  S.  158.  And  if  two  per-  when  a  fire  assurance  company  was  es- 
sons  enter  into  a  joint  contract  with  the  tablished  on  the  principle  of  mutual 
owner  of  a  vessel  to  supply  her  with  guarantee,  and  by  the  articles  and  pol- 
oolonial  produce  by  a  given  time,  and  icies  granted  it  was  stipulated  and  de- 
the  contract  not  being  complied  with,  clared  that  .the  directors,  who  might  ex- 
the  owner  makes  a  demand  on  one  of  eeute  the  polices,  should  not  be  person- 
them  for  compensation,  who,  without  ally  responsible  for  loss,  but  that  the 
the  knowledge  or  consent  of  the  other,  company  should  be  liable  for  it  to  the 
agrees  to  refer  the  amount  of  the  dam-  extent  of  their  funds,  it  was  held  in  an 
age  sustained  to  an  arbitrator,  and  pays  action  on  a  policy  against  three  directors 
to  the  owner  the  whole  sum  awarded  to  who  had  subscribed  it,  to  which  the  de- 
be  due,  in  an  action  for  money  paid  he  fendants  pleaded  several  pleas  Imput- 
ma^  recover  from  his  cocontractor  a  ing  fraud  to  the  plaintiff,  wliich  the  jury 
moiety  of  his  disbursement.  Bumell  v.  negatived  by  finding  a  verdict  for  him, 
Minott,  4  B.  Moore,  840 ;  see  Noel  v.  that  although  no  personal  or  individual 
Bowman,  2  Litt.  (Ky.)  46.  But  to  ena-  responsibility  attached  to  them,  yet  as 
ble  one  partner,  who  has  paid  a  joint  debt,  the  plaintiff  was  clearly  entitled  to  re- 
to  recover  contribution  from  his  copart-  cover  from  the  funds  of  the  society,  if 
ner,  it  is  essential  that  the  relation  of  they  were  sufficient  to  defray  the  amount 
partners,  and  the  consequent  obliga-  of  his  loss,  and  as  the  plaintiff  averred 
tions  should  exist  inter  Be;  for  though  that  those  funds  were  sufficient,  which 
persons  may  make  themselves  partners  the  defendants  had  not  denied,  there 
by  means  of  their  transactions  with  the  was  not  any  ground  for  arresting 
world,  and  therefore  be  liable  upon  any  the  judgment.  Andre wes  v.  Ellison, 
engagement  that  may  arise  out  of  that  6  B.  Moore,  199;  and  see  EUison  v. 
relation,  yet  it  does  not  follow  that,  Bignold,  2  J.  &  W.  508.  Besides  a 
with  respect  to  each  other,  they  are  to  joint  obligation  inter  te,  it  is  also  requi- 
be  considered  as  partners,  or  that  where  site  that  a  joint  legal  liability  should 
one  has  paid  the  whole  of  a  debt  for  originally  have  existed,  or  at  least  that 
which  boUi  were  liable,  any  obligation  the  creditor  should  have  had  an  equita- 
attaches  to  the  other  to  contribute  to  it.  ble  claim  in  respect  of  a  joint  debt,  upon 
Thus,  the  manager  or  servant  of  a  part-  the  party  paying ;  Button  v.  Eyre,  1 
nership,  who  acts  as  one  of  the  partners  Marsn.  698 ;  a  mere  voluntary  payment 
in  the  partnership,  is  responsible  to  by  one  partner,  unconnected  with  legal 
third  persons  in  the  character  of  part-  or  equitable  responsibility,  being  insuf- 
ner,  and,  if  sued  to  judgment  by  a  joint  ficient  to  confer  upon  him  any  right  as 
creditor,  may  be  compelled  to  pay  not  against  the  other  members  of  the  firm, 
his  proportion  alone,  out  the  whole  of  Murray  v.Bogertetal.  14  John8.(N.Y.)  318. 
the  joint  debt ;  but,  if  he  were  so  com-  Therefore,  where  four  persons,  being  in 
pelled,  he  would  have  an  indisputable  partnership  as  carriers,  entered  into  an 
rifi^ht  to  be  repaid  by  the  partnership  agreement,  with  a  third  person,  to  carry 
whatever  sum  ne  may  have  disbursed,  goods  for  him  from  London  to  Frome, 
because,  as  between  himself  and  the  where  they  were  to  be  deposited  in  the 
firm,  he  could  not  be  subject  to  the  pay-  warehouse  of  the  resident  partner  until 
men  t  of  any  part  of  the  joint  debts,  and  the  owner  should  be  ready  to  receive  them 
that  being  so,  it  is  clear  that,  if  the  pay-  into  his  own ;  and  certain  goods  having 
ment  were  made  in  the  first  instance  by  been  forwarded,  were,  after  they  had 
either  of  the  actual  members  of  the  been  deposited  in  the  partner's  ware- 
firm,  that  member  could  not  call  upon  hoase,  destroyed  there  by  fire,  it  was 
the  manager  to  contribute  to  it.  Ged-  determined,  that,  as  the  liability  of  the 
des  ▼.  Wallace,  2  Bligh.  270.     So,  two  partners,  in  their  capacity  of  carriers. 
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money  so  paid.  At  the  trial  it  was  contended  for  the  plaintiff  that 
the  action  was  maintainable,  on  the  ground  of  the  plaintiff  having 
been  compelled  to  pay  the  money,  such  compulsion  taking  the  case  out 

ceased  on  the  arrival  of  the  goods  at  acquire  a  right  of  action  bjpajinf  a  som 
Frome,  the  resident  party,  who  had  of  money  which  they  may  jointly  have 
paid  over  the  amount  of  the  loss  to  the  promised  to  a  third  person  in  the  course 
owner  of  the  goods,  could  not  recover  of  their  immoral  transactions.  Per 
from  his  copartners  any  proportion  of  Heath,  J.,  Aubert  v.  Maze,  2  B.  &  P.37L 
the  sum  he  had  paid.  In  re  Webb,  2  B.  So,  where  the  transaction  in  respect  of 
Moore,  500.  But  where  two  partners  ex-  which  the  payment  is  made  is  not  mo- 
ecuted  a  deed  of  dissolution  of  the  part-  lum  in  se,  but  only  malum  prohibitum, 
nership,  whereby  it  was  stipulated  that  yet  if  the  money  were  advanced  in  the 
neither  of  them  should  afterward  make  course  of,  and  with  the  view  of  further- 
any  purchase  to  bind  the  other,  but  that  ing  the  illegal  contract,  a  claim  of  con- 
every  subsequent  purchase  should  be  tribution  cannot  be  supported.  For  it 
on  the  private  account  of  the  purchaser,  is  a  maxim  in  law,  that  a  party  must 
it  was  held,  that  if  one  afterward  made  show  that  he  stands  on  fair  ground 
purchases  in  the  name  of  the  firm,  and  when  he  calls  on  a  court  of  justice  to 
the  other  paid  for  them,  he  might  main-  administer  relief  to  him  ;  and  as  that  is 
tain  an  action  against  the  former  for  far  from  being  the  case  with  a  suitor 
money  paid  to  his  use,  notwithstanding  who,  as  the  foundation  of  his  claim,  dis- 
the  defendant  had,  by  deed,  assigned  closes  a  transaction  which  originated 
his  property  to  his  creditors,  who  cove-  out  of  a  matter  prohibited  by  the  mu- 
nanted  not  to  sue  him,  and  which  latter  nicipal  regulations  of  the  state,  the  rule 
deed  the  plaintiff  himself  signed.  Hut-  of  ex  turpi  causa  nan  oritur  ^teiioB.p- 
ton  V.  Eyre,  1  Marsh.  003 ;  S.  C,  6  Taunt,  plies.  Tnus,  if  one  of  two  partners  ad- 
289.  And  it  is  essential  that  the  debt  vance  money  in  a  smuggling  transac- 
itself  should  be  discharged  by  an  actual  action  he  cannot  recover  his  proportion 
payment,  since  a  mere  extinguishment  of  it  against  his  partnei',  because  the 
of  it  by  one  joint  contractor  {^ving  a  transaction  is  prohibited.  Per  Lord 
higher  security,  will  not  entitle  him  Eenyon,  Petrie  v.  Hannay,  3  T.  R.  418. 
to  maintain  an  action  for  money  paid  Ex  parte  Bell,  1  Mau.  &  Selw.  756; 
against  his  cocontractor.  Thus,  where  Biggs  v.  Lawrence,  3  T.  R.  454.  Al- 
one of  the  makers  of  a  joint  and  several  though  these  points  have  always  been 
promissory  note,  after  the  same  has  be-  considered  perfectly  clear,  considerable 
come  due,  gave  his  bond  to  the  holder  uncertainty  seems  for  some  time  to 
for  the  amount,  but,  before  the  com-  have  prevailed  in  those  cases  of  mcUa 
mencement  of  the  action,  no  money  was  proTUbiia^  where  the  alleged  right  of  in- 
actually  paid  on  the  bond,  it  was  held,  sistinff  upon  contribution  did  not  arise 
that  until  he  had  paid  the  money,  he  i/mm^iately  out  of  the  illegal  contract 
could  not  maintain  an  action  to  recover  itself,  but,  to  u/se  the  expression  of  Lord 
contributioD  against  any  of  the  other  Chief  Justice  Eyre,  l^tchell  v.  Cock- 
makers  of  the  original  note.  Maxwell  bum,  2  H.  B1.379,  was  one  step  removed 
V.  Jameson,  2  B.  &  A.  51 ;  Taylor  v.  from  it,  as  if  the  money  were  advanced 
Higgins,  3  East,  169 ;  ace.  Barclay  v.  by  one,  with  the  consent  and  by  the  di- 
Gooch,  2  Esp.  571,  cont. ;  See  Ex  parte  rection  of  the  other  party  involved  in 
Sergeant,  1  Qlyn  &  J.  183.  Where  the  illegal  concern.  And  this  distinc- 
a  joint  liability  existed,  and  the  debt  tion  was  drawn  between  the  cases  of 
or  demand  in  respect  of  which  that  partners  engafired  in  legal  and  illegal 
liability  was  created  has  actually  been  contracts ;  in  the  former,  if  one  of  uie 
discharged  by  one  partner  out  of  his  partners  pay  the  whole  of  a  partnership 
separate  funds,  he  may  nevertheless  be  debt  without  any  express  promise  from 
precluded  from  calling  upon  his  copart-  the  other,  the  law,  on  the  ground  that 
ner  to  contribute  his  proportion  of  the  both  were  liable  to  pay,  will  give  him  a 
debt  by  the  illegality  of  the  original  right  to  recover  back  a  moiety  in  an  ac- 
coD tract ;  for,  if  the  agreement  out  of  tion  for  money  paid  to  the  use  of  that 
which  the  debt  or  demand  originated  other  partner.  But  in  the  case  of  ille- 
were  contaminated  with,  or  arose  out  of  gal  contracts,  as  the  partners  are  not 
an  illegal  transaction,  the  action  for  a  bound  to  pay,  one  of  them  cannot  ac- 
contribution  cannot  be  sustained.  There-  quire  a  right  of  action  against  the  other 
fore,  if  partners  are  engaged  in  any  by  payin?  the  whole  without  his  con- 
thing  malum  in  se,  one  of  them  cannot  sent,  if,  however,  it  be  paid  with  his 
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of  the  general  rule  by  which  partners  are  prevented  from  bringing 
actions  against  each  other  to  recover  money  paid  on  the  partnership 
account ;  bat  Lord  Denman^  G.  J.,  was  of  opinion  that  the  general 

knowledge  and  consent,  and  by  his  au-  if  the  payment  be  made  in  the  course  of 
thoritj,  the  action  for  contribution  may  the  partnership  business,  an    implied 
be  maintained,  becanse  then  the  action  consent  may  be  raised  to  that  payment, 
is  not  founded  on  a  promise  arising  by  without  which    the  partnership  could 
implication  of  law  out  of  the  illegal  not  subsist  an  instant.    But,  consistent- 
transaction,  but  upon  an  express  request  ly  with    the  rules  of  law,  an   implied 
subsequently  made.     Thus,  where  two  consent  can,  in  no  instance,  be  so  raised 
perscmB  jointly  engaged  in  illegal  stock-  as  to  confer  a  right  of  action,  where  the 
jobbing  transactions  with  a  third,  and  consideration  for  it  is  bottomed  on  an 
a  loss  having  arisen,  one  of  them  paid  illegal  contract,  and  the   case  of  pay- 
the  whole,  and  took   the  bond  of  the  ments  made  in  the  course  of  an  illegal 
other  for  his  proportion,  the  bond  was  partnership  must  always  be  open  to  tne 
decided  to  be  good,  for,  being  volun-  objection  of  having  an  illicit  foundation, 
tarily  ^yen,  it  created  a  new  original  for  if  there  had  been  no  partnership, 
duty  n^lch  could  not  be  impeached  on  a    payment    could    not     have    arisen 
account  of  the  illegality  of  the  transac-  out  of  it.    The  distinction,   therefore, 
tions,  which  gave  rise  to  the  payment  on  which    the  decisions    in    Faikney 
it  was  intend^  to  secure.    Faikney  v.  v.  Renous,  and  Petrie  v.  Hannay  pro- 
Renous,  4  Burr.  2,069.    So,  where  two  ceeded,  being  untenable,  the  cases  them 
partners,  having  sustained  losses  in  simi-  selves  cannot  be  supported;   and  not- 
lar  transactions,  employed  a  broker  to  withstanding  there  be  an  express  request 
pay  the   differences,  and  one  of   them  the  general  principle,  that  where  one 
repaid  the  broker  the  whole  sum  with  person  pays  money  for  another  in  the 
the  privity  and  by  the  direction  of  the  course  of  an  illegal  transaction,  he  can- 
other,  the  majoritv  of  the  judges  of  the  not  recover  it  back,  will  apply.    And 
Conrt  of  King's  Bench,  contrary  to  the  whatever  diversity  of  opinion  may  for- 
opinion  of  Ijord  Kenyon,  determined  on  merly  have  prevailed  as  to  the  leg^l  ef- 
the  aathority  of  the  preceding  case,  that  feet  of  a  loan' of  money,   where    the 
an  action  might  be  sustained  for  a  moi-  lender  knew  that  the  money  was  bor- 
ety  of  the  payment,  but  without  such  rowed  for  the  purpose  of  being  applied 
direction  it  was  agreed  that  an  action  to  an  illegal  purpose  not  malum  in,  se, 
would  not  lie,  for,  in  consequence  of  the  it  is  now  completely  established  on  the 
illegality  of  the  transactions  the  parties  ground  that  that  which  is  malum  pro- 
were  under  no  legal  obligation  to  make  hibUum  cannot  in  this  view  be  contra- 
rd  their  losses.    Petrie  v.  Hannay,  8  distinguished  from  that  which  is  mMum 
R.  418 ;  see  the  observation  of  Lord  t>»  9e,  that  the  lender  cannot  resort  to  a 
Erskine  In  Ex  parte  Bulmer,  13  Yes.  court  of  Justice  to  give  effect  to  any 
310 ;  and  see  Steers  v.  Leshley,  6  T.  R.  claim  that  may  arise  out  of  the  loan, 
61  ;    Brown  v.  Turner,   7  id.  680.    But  even  although  the  conduct  of  the  bor- 
the  fioundness  of  the  distinction  estab-  rower  be  most  unconscientious.    Aubert 
lished  by  the  two  last  decisions,  between  v.  Maze,   supra;  Webb  v.    Brooke,  8 
express  and  implied  promises,  has  been  Taunt.  6;  Ex  parte  Mather,  3  Yes.  378 ; 
much  questioned,  and  the  distinction  it-  Ex  parte  Daniels,  14  Yes.  192;    Ottley 
self  may,  perhaps,  be  said  to  have  been  v.  Brown,  1  Ball.  &  6.  366  ;  Lightfoot  v. 
denied.     Aubert  v.  Maze,  2  B.  &  P.  371.  Tenant,  1   B.  &   P.  554 ;    Langton    v. 
For  where  persons  engage  in  partnership  Hughes,  1  M.  &  S.  594 ;  Biensley  v.  Big^ 
in  an  illegal  concern,  each  of  them  must  nold,  5  B.  &  A.  835  ;  Evans  v.  Richard- 
be  considered  as  giving  an  authority  to  son,  8  Mer.  470 ;  but  see  Ex  parte  Bul- 
the  other  to  transact  all  business  relat-  mer,  18  Yes.  813  ;   Griswold  v.   Wad- 
ing  to  the  partnership,  otherwise  no  dington,   16   Johns.  (N.  Y.)   486,  487 ; 
profit  could  ever  arise  from  the  under-  Beding  v.  Pitkin,  2  Cai.  (N.  T.)  147  (2d 
taking.     Indeed,  if  such  an  authority  ed.),  'and  the  Reporter's  note.      Thus, 
were  not  impliedly  conferred,  the  part-  in  a  modem  case,  Cannan  v.  Bryce;  3 
nership  must  be  terminated  the  moment  B.  &  A.  179,  and  see  Amory  v.  Mery- 
occasion  arose  for  the  first  transaction  in  weather,  2  B.  &  0.  573,  it  was  held  that 
it.     The  consequence,  therefore,  seems  money  lent  for  the  express  purpose  of 
to  be  this,  that  if  a  partnership  be  legal  settling  losses  on  illegal  stock^'obbing 
the   law  raises  an  implied  consent  to  transactions,  to  which  the  lender  was 
ererj  payment,  and  if  it  be  illegal,  yet  not  a  party,  and  which  was  so  applied 
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rule  was  applicable  to  this  ease,  and  the  action  was  not  maintainable, 

and  his  Lordship's  opinion  was  confinned  by  the  Coart  of  Eing^s 
Bench,  who  thought  there  was  no  ground  for  the  distinction  which 

had  been  taken  on  the  part  of  the  plaintiff. 

by  the  borrower,  could  not  be  recovered  von  observed  that  a  party  ooiild  not  ap- 

back.    And  if  before  the  statute   en-  peal  to  a  court  of  justice  to  enforce  a 

abling  partners  jointly    to  underwrite  contract  founded  in  a  breach  of  the  law. 

policies  of  insurance,  5  Geo.  4,  c.  114,  s.  But  the  authority  of  this  determination 

1,  one  of  two  partners,  who  had  en-  has    been    subsequently    shaken;    see 

gaged  in  such  transactions,  paid    the  Tenant  v.  Elliot,  IB.  &  P.  3;  Fanner  v. 

whole  of  the  losses,  he  could  not  recover  Russell,  id.  296;     Thomson   v.  Thorn- 

a  moiety  of  the  money  so  paid  from  his  son,  7  Yes.  473.    Where  the  money  was 

copartner,    Aubert    v.  Maze,  ante,   al-  not  actually  paid,  but  only  allowed  in 

though  the  losses  paid  exce«Mied  the  pre-  account  between    the  broker   and  <me 

miums  he  received.     Mitchell  v.  Cock-  of  the  underwriters,  in  an  action  against 

burn,  2  H.  Bl.  379.    Nor  could  he  main-  the  broker  by  the  other  underwriter  to 

tain    an  action    against  the  other  for  recover  the  amount    so    allowed,    the 

Sremiums  receivea  by  him.  Booth  v.  court  would  not  sustain  the  demand ; 
[odgBon,  6  T.  R.  405,  or  to  recover  back  for,  bv  so  doing,  they  would  have  com- 
advanoes  on  account  of  payments  to  be  pelled  the  execution  of  an  illegal 
made  on  policies  of  insurance ;  because  contract,  as  if  it  were  a  legal  one. 
sqph  advances  must  have  been  made  in  Edgar  v.  Fowler,  3  East,  222;  and 
the  very  execution  of  the  illegal  con-  seemingly  with  reason;  for  althongh 
tract.  Ex  parte  Bell,  1  M.  &  S.  752.  In  the  underwriter  has  a  right  to  shel- 
all  such  cases  the  claim  of  the  plaintiff  ter  himself  under  the  invalidity  of 
could  not  be  established,  except  through  such  a  contract,  yet  he  may  waive  the 
the  illegal  contract  in  which  all  were  benefit  which,  by  so  doing,  he  would 
concerned;  and  it  would  therefore  have  derive  from  its  illegality,  and  consider 
been  inconsistent  with  the  principles  of  it  as  operative  and  binding  upon  him ; 
justice  to  have  allowed  a  particeps  and  ii:  he  do,  it  is  irreconcilable  with 
criminis  to  enforce  such  a  claim  in  a  justice  that  a  person,  who  is  a  mere  in- 
court  of  law.  The  same  doctrine  was  strument  of  transmission,  should  be 
recognized  in  a  case  which  was  recently  allowed  to  intercept  and  appropriate  to 
brought  under  the  consideration  of  the  his  own  use  what  he  receives  in  execu- 
Court  of  Common  Pleas.  There  A  tion  of  the  engagement  entered  into  by 
betted  twenty-five  guineas  with  B  on  a  the  underwriters.  See  Anderson  v. 
horse-race,  of  whidi  C,  at  his  own  re-  Moncrieff,  8  Desau.  Ch.  (S.  C.)  125.  Be- 
quest, staked  ten ;  and  A  having  won,  sides,  in  the  cases  of  contracts  rendered 
paid  C  ten  guineas  in  the  expectation  illegal  by  legislative  prohibition,  one 
of  receiving  the  whole  amount  of  the  partner  cannot  in  the  action  of  afisump- 
bet  from  fi,  but  in  which,  in  oonse-  sit  for  money  paid  to  the  use  of  his  co- 
quence  of  B's  death,  he  was  disap-  partner,  or  in  anv  other  action,  recover 
pointed.  A  having  brought  an  action  from  his  contribution,  on  a  tort,  for 
to  recover  from  C  the  ten  guineas,  as  which  both  have  been  sued,  and  a  joint 
having  been  paid  on  a  consideration  judgment  being  obtained  against  them, 
which  had  failed,  the  Court  of  Common  the  entire  damages  have  Men  levied 
Pleas  held  that  the  action  was  not  against  one  individually.  Thus,  where 
maintainable  because  A  could  not  make  Merryweather  v.  Nixan,  8  T.  R.  186; 
out  his  claim  without  going  into  proof  see  aJso  Philips  v.  Biggs,  Hardr.  164 ; 
of  the  illegal  transaction  on  account  of  Lingard  v.  Bromley,  1  v.  &  B.  116-17; 
which  it  was  paid.  Simpson  v.  Bloss,  2  and  the  observation  of  Bayley,  J.,  An- 
Marsh.  542 ;  S.  C,  7  Taunt.  246,  and  sell  v.  Waterhouse,  6  M.  &  8.  390 ;  a 
Holt,  278.  In  a  case,  Sullivan  V.  sum  of  money  had  been  recovered 
l:r reaves,  Parke  on  Insur.  8,  where  one  against  two  defendants  in  an  action  for 
of  two  joint  underwriters  had  paid  to  an  injury  done  to  a  mill,  in  which  action 
a  broker  a  moiety  of  a  loss  sustained  by  was  included  a  count  in  trover  for  tlie 
them  npon  a  policy,  in  an  action  against  machinery ,one  of  the  defendants,  againet 
the  broker  bv  the  underwriter  who  had  whom  the  whole  had  been  levied^ 
discharged  the  whole  loss,  it  was  held  brought  an  action  against  the  other  for 
that  he  could  not  establish  his  right  to  a  contribution  of  a  moiety,  as  for  ao 
the  moiety  so  paid  over;  and  Lord  Ken-  much  money  paid  to  his  use ;  but  the 
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Insulated  tranBaotions. 

Sec.  270.  But  ia  insulated  transactions,  where  there  is  no  gen- 
eral partnership,  it  is  evident  that  a  clear  cause  of  action  may 
arise  between  the  partners,  unshackled  by  any  accounts.     Thus,  in 

Court    of    King's    Bench,   in     affirm-  contribute  his  proportion  out  of  his  own 

ance   of  the   opinion    of    Mr.    Baron  separate    funds,  and    with  the  aggre- 

Thompson  at    Nisi    Prius,  determined  gate  the  payment  be  made,  then  each 

that  such  an    action    would    not    lie,  contributor  must  bring  a  separate  action 

since    by  law    no    contribution    could  for  what  he  actually  advanced,  because 

be  claimed  as  between   joint    wrong-  quoad   that    payment    they    were    not 

doers.    Bose  ▼.  Oliver  et  al . ,  2  Johns,  partners.    Id  ;  Graham  v.  Robertson,  2 

<N.Y.)  865,  the  close  of  Judge  Spencer's  T.    R.    282.    Therefore    where    there 

opinion.     Nor  would  equity  interpose,  were  three  assignees  of  a  bankrupt's 

Peck  V.  E31is,  2  Johns.  Ch.  (N.  Y.)  131.  estate    who   had    acted    in    the    com- 

In  a  recent  case,  however,  which  was  an  n^ission,    and    two  of  them  paid  the 

action  for  contribution  by  one  of  two  solicitor's  bill,  it  was  held   that   the 

defendants,  coach  proprietors,  against  two  could  not  maintain  a  joint  action 

the  other,  to  recover  a  moiety  of  the  against  the  third  for  contribution,  but 

costs  and  damages  recovered  in  an  ac-  that   each   ought   to    sue    separately. 

tion  for  negligence,  it  was  held  that  Brand  v.  Boulcott,  8  B.  &  P.  235.    So 

upon  its  being  proved  that  the  plaintiff  where  three  had  entered  into  a  joint 

was  not  |>ersonally  present  at  the   time  and  separate  bond  of  indemnity  to  a 

of  the  injury  complained  of,  and  so  in  sheriff,  for  the  protection  of  their  separ- 

no  personal  default,  he  was  entitled  to  ate  interests,  and  the  sheriff  had  com- 

recover.  WooUey  v.  Batte,  2  C.  &  P.  417.  pelled  two  of  them  to  pay  the  whole 

The  action  of  assumpsit  is  in  some  in-  sum,  it  was  holden  that  they  could  not 

stances  a  necessary  remedy  to  enforce  maintain  a  joint  action  against  the  third 

rights,  which  may  result  to  some  of  the  for  contribution.    Kelly  v.  Vernon,   5 

partners  from  tne  misconduct  of  the  Esp.  194.    In  the  case  of  Low  v.  Ck>pe- 

others,  after  a  general  partnership  has  stake,  8  C.  &  P.  300,  where  three  per- 

boen  dissolved  or  a  single  joint  transac-  sons,  not  partners  in  trade,  had  separ- 

tion  has  been  terminated.    If,  for  in-  ately  indorsed  a  bill  for  the  acoommo- 

fltanoe,  subsequently  to  a  dissolution,  a  dation  of  the  drawer,  and.  on  its  being 

bill  of  exchange  be  drawn  by  a  single  dishonored,  had  paid  in  equal  portions 

partner  in  the  partnership  firm,  and  the  the  amount  to  a  party  who  had  dis- 

'  holder  of  the  bill  proceed  against  all  the  counted  it  subsequently  to   their   in- 

partners,    and    obtain   payment   from  dorsements,  it  was  held  that  they  might 

thoee  who  were  not  privy  to  its  concoc-  strike  out  their  indorsements,  and  pro- 

tion,  they,  in  an  action  for  money  paid  ceed  jointly  as  possessors  of  the  bill 

to  the   use  of  the  actual  drawer,  may  against  a  previous  indorser.    The  rule, 

recover  from  him  the  sum  they  have  however,  which  requires  a  severance  of 

been  compelled  to  pay  in  satisfaction  of  actions  where  the  payment  is  not  made 

the  judgment  obtained   against  them  out  of,  or  in  respect  of  any  joint  fund  or 

apon  the  bill.     Osborne  v.  Harper,  5  credit,  does  not  apply  where  the  pay- 

Eaet,  295.     But  to  enable  them  to  ob-  ment  in  dispute  has  been  made  by  some 

tain  repayment  of  the  sum  advanced  in  on  behalf  of  all  the  partners  on  a  part- 

« joint  action,  the  payment  must  have  nership  account,  for  in  such  a  case  the 

been  joint,  and  consequently  must  have  action  for  contribution  must  be  brought 

been  made  out  of  some  joint  stock  or  in  the  name  of  all  those  partners  on  whose 

fand ;   and,  generally  speaking,  such  a  behalf  the  payment  was  made.     Thus, 

innd  does  not  exist  after  a  dissolution  :  where  five  joint  owners  of  a  privateer 

where,  however,  the  attorney  for  the  and    the    owner  of    another    privateer 

parties   advanced  part  of  the  sum  re-  cruised  in  company,  under  an  agreement 

quired   on  their  joint  credit,  and  bor-  to  share  prizes  equally,  and  a  prize  being 

rowed    the    remainder    on    their  joint  taken  by   the  five  and  condemned,  a 

note,  it  was  held  that  that  created  such  moiety  of  it  was  paid  to  the  single  owner; 

a  fand  as  would  entitle  them  to   main-  but  the  sentence  of  condemnation  being 

tain  a  joint  action.     Id.    But  if  the  pay-  afterward  reversed,  and  restitution  order- 

ment    be  not  of  the  description  from  ed,  the  whole  value  was  repaid  on  the 

which  a  joint  cause  of  action  can  accrue,  partnership  account  by  three  of  the  five, 

as  if  each  individual  in  the  first  instance  after  the  bankruptcy  of  the  other  two ; 
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Graham  v.  Robertson^  ^  the  plaintiffs  were  joint  owners  of  a  privateer 
and  had  cruised  in  company  with  the  defendant,  the  owner  of  another 
privateer,  under  an  agreement  to  share  all  prizes  equally.  They  took 
a  prize  in  the  Mediterranean,  which  was  condemned  in  the  Vice 
Admiralty  Court  of  Morocco.  Upon  this,  half  the  money  arising 
from  the  sale  was  paid  to  the  defendant.  Sentence  of  condemnation 
was  afterward  reversed,  and  the  money  decreed  to  be  refunded  to  the 

it  was  decided  bj  the  Court  of  King's  certain  amount ;  and  in  answer  to  this 
Bench,  that  as  the  payment  was  on  ac-  evidence,  the  defendant  produced  an  ac> 
count  of  the  partnership,  the  three  could  count  subsequently  rendered  hy  the 
not  maintain  an  action  against  the  sin-  plaintiff,  according  to  which  there  ap- 
gleowner,  without  joining  the  assignees  peared  to  be  a  balance  due  to  the  de- 
of  the  bankrupt  partners.  Graham  v.  fendant  on  the  separate  accounts ;  but 
Robertson,  2  T.  R.  382 ;  Manahan  v.  Gib-  on  the  opposite  side  of  the  page  there 
bons  et  al.,  Doremus  v.Selden,  19  Johns,  was  a  statement  also  of  the  partnership 
(N.  Y.)  100,  218,  426.  An  undertaking  accounts,  on  which  the  balance  was  in 
by  two  partners  to  pay  a  sum  of  money  favor  of  the  plaintiff,  and  greatly  ex- 
.  to  a  third  equally  out  of  their  own  pri-  ceeded  the  balance  on  the  separate  ac- 
yate  funds  is  a  joint  undertaking,  and  count,  it  was  objected  that  the  plaintiff 
they  can  only  be  sued  jointly  upon  it.  could  not  recover  beyond  his  particular. 
Byers  v.  Dobey,  1  H.  Bl.  286.  Where  The  court,  however,  said  that  the  de- 
an individual  is  a  common  partner  in  fendant  himself  had  fiven  the  plaintiJF 
two  concerns,  no  legal  contract  can  a  better  case  than  he  was  at  liberty 
arise  between  the  partnerships,  and  to  make  for  himself,  and  that  the  plain- 
therefore  no  engagement  enteied  into,  tiff  was  entitled  to  a  verdict  for  all  that 
or  debt  incurred,  by  the  one  with  or  to  had  been  proved  to  be  due  him.  Hurst 
the  other  can  be  enforced.  Bosanquet  v.  Watklns,  1  Gamp.  68.  One  partner 
V.  Wray,  2  Biarsh.  319  ;  S.  C,  6  Taunt,  may  maintain  an  action  at  law  against 
597  ;  see,  also,  Mainwaring  v.  Newman,  his  copartner,  notwithstanding  it  ha» 
2  Bos.  &  Pul.  120 ;  De  Tastet  v.  Shaw,  1  been  agreed  between  them  that  the 
B.  &  A.  664 ;  Neale  v.  Turton,  4  Bing.  matter  in  dispute  shall  be  determined 
149 ;  Teague  v.  Hubbard,  8  B.  &  G.  845;  by  arbitration :  because,  although  a  ref- 
B.  G..  2  Mann.  &Ryl.  369;  Jones  V.Yates,  erence  depending  ^  or  made  and  deter" 
9  B.  &  G.  532;  Harvey  v.  Kay,  id.  856;  per  minedt  m%ght  he  a  ho/r,  yet,  a  mere  agree- 
Dancan,  J.,  Griffith  v.  GheVs  Ex.,  8  S.  ment  to  refer  cannot  oust  the  courts  of 
&  R.  (Penn.)  80.  their  general  jurisdiction.  Kirk  v.  Hol- 
The  general  rule  applicable  to  a  bill  lister,  1  Wils.  129 ;  Thompson  v.  Ghar- 
of  particulars  of  demand  delivered  nock,  8  T.  R.  139 ;  see  also,  James  v. 
under  a  judge's  order  is  that  the  party  David,  5  id.  141.  Indeed,  it  has  been 
shall  be  confined  to  his  particular,  and  said  that  many  cases  exist,  in  which,  on 
not  admitted  to  give  evidence  of  any  ad-  a  plea  of  an  award,  or  of  a  submission 
dltional  demand  ;  but  under  certain  cir-  to  a  reference,  the  court  has  gone  into 
cumstances,  in  a  case  where  the  proofs  the  merits,  Michel  v.  Harris,  4  Bro.  G.  C. 
produced  by  the  defendant  himself  es-  311;  S.  G.,2  Ves.Jr.  129;  see  Goxeter  v. 
tablish  another  claim  in  his  favor,  the  Anderson,  8  Vin.  Abr.  134,  pi.  19.  And, 
plaintiff  lias  been  allowed  to  have  the  although  partners  covenant  that  all  dif- 
benefit  of  such  evidence  even  beyond  ferences  arising  between  them,  etc.,  shall 
the  contents  of  the  particular.  Thus,  be  referred  to  the  decision  of  indifferent 
where  an  action  was  brought  by  one  persons  to  be  elected  by  themselves, 
partner  against  another  to  recover  a  bal-  yet  on  the  death  of  one  an  action  can- 
anee  due  on  a  statement  of  accounts ;  not  be  maintained  by  his  representatives 
the  plaintiff,  bv  his  bill  of  particulars,  against  the  other  for  refusing  to  nomi- 
confined  himself  to  the  balance  due  on  nate  a  referee.'*  Tattersall  y.  Groote,  2 
separate  accounts ;  in  support  of  which  B.  &  P.  181 ;  see  Gow.  on  Part,  3d  Am. 
he  gave  in  evidence  an  account,  in  which  ed.  pp.  79-9k). 
the  defendant  made  himself  debtor  to  a 


1 2  T.  R.  282;     And   see  French  v.    Margetoon,  4  Dong.  27a 
Feun,  1  Go.  B.    L.  536 ;    Mllreath  v. 
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appellants,  with  costs^  which  was  paid  by  the  plaintiffs,  who  then 
brought  theii*  action  against  the  defendant  to  recover  a  moiety  of  the 
snni  so  paid.  The  Court  of  King's  Bench  expressed  no  doubt  that 
the  action  was  maintainable.^ 

One  pttrtner  paying  whole  debt  may  gne  the  others  for  their  sha^e. 
Sec.  271.  In  cases  of  this  nature,  if  the  whole  damages  in  assumpsit 

'The  plaintiffs  were    nonsaited    be-  nected  with   the  firm.      Thas,  money 
caase  the  assignees  of  such  of  them  as  paid  to  settle  a  judgment  in  an  action 
had  become  bankrupts  were  not  joined  ag^Jjist  one  partner  for  a  tort  has  been 
with  them  as  plaintiffs.    Hourquebie  v.  held  not  recoverable,  either  at  law  or  in 
Girard,3WaBh.(U.  S.C.C.)246;  Wriglit  equity.     Vose  v.  Grant,  15  Mass.  521; 
V.  Cumsty,  1  Penn.  St.  112 ;  Buckner  v.  Pecks  v.  Ellis,  3  Johns,  Ch.  (N.  Y.)  181 ; 
Ries,  34  Mo.  357.    But  this  is  confined  Miller  v.  Fenton,  11  Paige's  Ch.  (N.  T.) 
exclusively  to  sinp^le  transactions,  where  18 ;  Thweatt  v.  Jones.  1  Hand.  (Va.)  828; 
it  is  entirely  in«u2a^«<l  from  other  part-  Dapuy  v.  Johnson,  1  Bibb(Ky.),  565; 
nership    matters,    and  when   there  is  Merryweather  v.  Nixon,  8  T.  R.   186. 
either  an  express  promise  to  pay,  or  But  it  Is  not  believed  that  this  rule  is 
such  facts  and  circumstances  that  the  soun  d  as  applied  to  partners,  when  the 
law  will  imply  a  promise.     Murray  v.  action  arose  out  of  a  tort  for  which  the 
Bogert,  14  Johns.  (N.  Y.)  818;  Wills  v.  partners,  as  partners,  were  liable.     In 
Simmonds,    61   How.   Pr.   (N.  Y.)  48;  any  event,  in  such  cases  contribution 
Wheeler  v.  Arnold,  30  Mich.  804  ;  Kelly  would  be  enforced  in  equity.    Pearson 
V.  Eauffman,  18  Penn.   St.  351.      The  v.  Skelton,  1  M.  &  W.  504.   "Although," 
rale  seems  to  be  that  a  recovery  may  says  Mr.  Bissett  in  his  work  on  Partner- 
be  had  at  law  when  the  action  does  not  ship,  122,  "  the  rule  that  joint  wrong-do- 
involve  an  examination  of  partnership  ers  cannot  have  redress  or  contribution 
accounts.    Edens  v. Williams,  36  111.  252 ;  against  each  other  does  not  extend  to 
Downs  V.  Jackson,  88  id.  464 ;  and  such  those  cases  where  the  tort  is  one  merely 
is  the  doctrine  of  the  English  cases,  by  inference  of  law,  yet  in  cases  arising 
Bumell  V.  Minot,  4  J.  B.  Moore,  840 ;  Ab-  between  partners  the  same  substantiiu 
bott  V.  Smith,  2  W.  Bl.  947  ;  Wright  obstacle,  which  prevails  in  cases  of  con- 
▼.  Hanter,  5  Ves.  792.     Generally,  the  tract,  frequently  operates  as  a  bar  to  re- 
only  remedy  is  by  an  action  of  account  dress  In  actions  for  contribution  ground- 
or  by  bill  in  equity.   De  Jamette  v,  Mc-  ed  upon  constructive  tort.      Thus,  in 
Queen,  81  Ala.  230  ;  Lawrence  v.  Clark,  Pearson  v.  Skelton,  antCt  the  plaintiff 
9  Dana  (Ky.),  257 ;  Westerloo  v.  Evert-  and    defendants,  with  several   others, 
sen,  1  Wend.  (N.  Y.)  552 ;    Marvin  v.  were  jointly  interested  in  running  a 
Martin,  25  Mo.  860 ;   Bracken  v.  Een-  public  stage  coach.     The  coach  having 
nedy,  4  111.  564  ;  Kennedy  v.  McFadden,  through  the  negligence  of  the  coachman 
8H.  &  J.  (Md.)  194;  Qridley  v.  Dale.  4  occasioned  damage,  and  the  plaintiff  ha  v- 
Mille  (S.  0.),  486 ;  Roberts  v.  Fitter,  18  ing  paid  the  debt  and  costs,  recovered 
Penn.  St.  265 ;  Brown  v.  Agnew,  6  W.  &  in  an  action  brought  against  him  by  the 
S.  (Penn.)  238.     In  White  v.  Harlow,  5  person  aggrieved,  sued  the  defendant. 
Gray  (Mass.),  4S^,  the  court  held  that  the  his  copartner,  for  contribution.    Upon 
payment  of  a  partnership  debt  by  one  an  application  to  set  aside  a  nonsuit  at 
partner  did  not  raise  an  implied  prom-  Nisi  Prius,  Parke,  B.,  is  reported  to  have 
lae  to  pay  by  the  others  their  propor-  said,  Lee  v.  Tryon,  Gr.  346 :    '  Did  the 
tion,  so  as  to  uphold  an  action  at  law.  partnership  divide  the  net  profits  after 
Bat  in  Downs  v.  Jackson,  ante,  it  was  the  payment  of  all  expenses,  or  the 
held    that  such  a  promise  is  implied  gross  profits  according  to  the  number  of 
where  one  partner  pavs  the  amount  of  miles    that    each    partner    horsed  the 
a  j  ud^ment  against  the  firm.    In  any  coach  ?    If  the  latter  was  the  case,  you 
event,  no  such  promise  can  be  implied  will    be    entitled  ^   a    rule :    but    if 
or  action  sustained,  until  the  money  has  there  was  a  partnersJUp  fundj  out  of 
been  actually  paid,  or  the  debt  has  l)een  which  losses  were  to  be  paid,  your  rem- 
diBcharged  as   to  the   other   partners,  edy  is  in  equity.*     And  the  court,  after- 
Dedman  V.  Williams.  2  HI.  154;   Cum-  ward  finding  from   the  judge's   notes 
mlng  V.  Hackley,  8  Johns.  (N.  Y.)  202.  that  there  was  a  partnership  fund,  re- 
And   the  money  must  have  been  paid  fused  to  set  aside  the  nonsuit." 
upon  a  debt  arising  out  of  matters  con- 
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be  levied  on  one  of  several  defendants,  he  may  sue  the  others  for 
their  contributions.*  So,  also,  where  the  whole  damages  awarded  by 
an  arbitrator  have  been  levied  upon  one  of  two  joint  contractors,  he 
has  been  held  to  be  entitled  to  contribution  at  law.  In  Bumell  v. 
Minot,*  A  and  B,  who  were  not  partners  in  trade,  entered  into  a  joint 
undertaking  with  0.  They  failed  to  perform  their  contract  0 
then  applied  to  A  for  compensation,  and,  in  default  thereof,  threat' 
ened  him  with  an  action.  A,  not  choosing  to  defend  an  action  with- 
out the  privity  of  B,  agreed  to' refer  the  amount  of  the  damages  to  an 
arbitrator.  The  arbitrator  awarded  a  certain  sum  to  be  due,  which  A 
paid,  and  of  which  he  brought  his  action  against  B  to  recover  a  moi- 
ety.   It  was  held  that  such  an  action  was  maintainable. 

May  proceed  in  equity. 

Sec.  272.  However,  even  in  cases  of  this  nature,  the  aggrieved 
partner  may  proceed,  if  he  pleases,  in  a  court  of  equity.  In  a  case 
where  five  persons,  in  partnership  as  coach  proprietors,  had  incurred 
a  partnership  debt,  which  the  creditor,  after  the  death  of  one  of  the 
partners,  recovered  in  an  action  against  the  survivors  on  a  bill  filed 
for  that  purpose  by  the  partner  who  had  paid  the  damages  and  costs 
of  the  action,  against  the  representatives  of  the  deceased  partner.  Sir 
John  Leach  decreed  contribution  not  only  for  the  damages,  but  also 
for  the  costs.' 

When  the  partnership  is  dbisolTecL 

Sec.  273.  The  rule  that  actions  of  contract  are  not  maintainable 
between  partners  on  the  partnership  account  evidently  arises  from 
their  situation  inter  ue,  and  not  from  their  situation  quoad  third  per- 
sons. When,  therefore,  the  partnership  is  actually  at  an  end,  as  Che 
partnership  account  is  also  at  an  end  for  all  future  purposes,  it  fol- 
lows that  the  way  is  clear  for  any  action  between  the  parties,  arising? 
from  causes  subsequent  to  the  dissolution,  although  these  causes  may 
originate  in  their  situation  of  partners  quoad  third  persons.  Thus, 
A,  B  and  0,  having  dissolved  partnership,  G,  after  such  dissolutiou, 
drew  bills  in  the  partnership  firm  in  favor  of  D,  the  latter  not  know- 
ing of  such  dissolution.  D  brought  this  action  on  the  bills  against 
A,  B  and  C.     C  having  pleaded  his  bankruptcy,  judgment  was  recov- 

• 2 

>  Per  Bayley,  J.,  Aneell  v.    Water-  1831.    See  Browne  v.   Qibbins,  5  Bro. 

house,  6  Man.   &  Sel.   890.     And  see  P.  C.  491.    A  bill  wiU  be  entertained  bjr 

Herries  v.  Jameson,  5  T.  R.  556;  Holmes  members  of  an  insolvent  association  for 

V.  Williamson,  6  Man.  &  Sel.  158 ;  Mer-  an  account,  and  to  compel  each  solvent 

ry  weather  v.  Nixan,  8  T.  R.  186,  member  to  contribute  pro  ntta  to  the  in- 

*  4  Moore,  340.  debtedness.     Hodgson  v.  Baldwin,   65 

•Thomas   v.  Lichfield,   Rolls,  H.  T.  111.533. 
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ered  against  A  and  B,  who  satisfied  it  from  their  joint  fund.  It  was 
held  that  A  and  B  might  recover  the  money  so  paid  in  an  action 
brought  by  them  jointly  against  C*  Again,  A  and  D  were  partners, 
D  became  a  bankrupt.  After  D's  bankruptcy,  A  paid  two  partnership 
debts  for  which  he  had  contributed  his  share  before  the  bankruptcy. 
One  of  these  debts  was  provable  under  the  commission ;  the  other, 
under  the  existing  law,  was  not  provable.  It  was  held  that,  upon 
D's  receiving  his  certificate,  A  might  maintain  an  action  against  him 
for  the  debt  not  provable  under  the  commission.'  Again,  the  part- 
nership of  A  and  B  having  been  privately  dissolved,  B,  after  that 
peiiod  and  before  the  public  dissolution,  contracted  debts  in  the  name 
of  the  firm.  A  having  paid  these  debts,  it  was  held  that  he  could 
recover  the  amount  in  an  action  against  B  for  money  paid  to  B's  use.' 


Sec.  274.  From  all  that  precedes,  it  is  evident  that  where  one  part- 
ner has  a  claim  upon  his  copartner  for  a  sum  of  money  due  on  account 
of  the  partnership,  but  not  constituting  the  balance  of  a  separate 
account,  or  a  general  balance  of  all  accounts,  his  only  mode  of  recov- 
ering the  amount  is  by  bill  filed  in  a  court  of  equity,  praying  for  an 
account,  and  usually  also  for  a  dissolution. 

1  Osborne  v.  Harper,  5  East,  325 ;  1        '  Wright  v.  Hunter.  1  East,  20. 
Smith,  411.  s  Hutton  v.  Ejre,  1  Marsh.  GOd. 
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CHAPTER    XI. 

OF  THB  BIGHT  TO  A  DISSOLUTION. 

Sbc.  275.  Of  the  right  to  a  diesolation. 

Sec.  376.  The  impracticability  of  the  basinesfl. 

Sbc.  377.  Incapacity  of  the  partners. 

Sbc.  278.  Insanity  of  partner. 

Sec.  279.  Gommiasion  of  lunacy,  conclusive  evidence  oi,    » 

Sec.  280.  The  miscondact  of  the  partners. 

Sec.  281.  Fraud,  bad  faith,  etc.,  cause  for  dissolution. 

Of  the  right  to  a  dissolution. 

Sec.  276.  We  have  already  had  occasion  to  notice,  that  a  partner- 
ship for  a  term  may  be  dissolved  before  the  expiration  of  the  term,  by 
the  decree  of  a  court  of  equity.'    This  must  be  upon  a  bill  filed  by  one 

^  Ante,  p.  78.    A  dissolution  may  be  upon  the  conduct  of  the  business,  and 

decreed  for  a  variety  of  causes,  as  for  have    frequent     quarrels,     Bishop    v. 

embezzling  the  funds  of  the  firm,  or  Breckles,    1    Ho£f.    Ch.    (N.    T.)   536; 

misapplying  them,  or  otherwise  violat-  Blake  v.  Dorgan,  1  Iowa,  540,  or  where 

ing  the  partnership  articles,  Durbin  v.  one  excludes  the  other  from  the  busi- 

Barbet,  14  Ohio,  312 ;  Bssel  v.  Hay  ward,  ness,  Dupont  v.  Ruprecht,  88  Ala.  176, 
80  Beav.  158  ;  for  introducing  a  stranger '  or  where  from  the  state  of  antagonism 

into  the   firm.  Master  v.  Kiston,  8  Ves.  or  ill  feeling  between  the  partners  the 

75  ;  for  acts  done  by  one  partner  incon-  business  cannot  be  profitably  conducted 

sistent  with  his  obligations  as  a  part-  to  their  mutual  advantage,  Watney  v. 

ner.     Smith  v.  Joyes,  4  Beav.  508 ;  be-  Wells,   80  Beav.  60 ;  where    the  bust- 

cause  one  partner  fails  to  furnish  as  ness  cannot  be  carried  on  consistently 

much  capital  as  he  contracted  to  furnish,  with  the  meaning  of  the  contract,  as, 

Wood  V.  Beath,  28  Wis.  258 ;  Durbin  v.  where  it  is  evident  thf^t  no  profits  can 

Barbett,  ante;  because  one  partner  con-  be  made  therefrom.  Baring  v.  Dix,  1  Cox's 

tracts  habits  of  drunkenness,  or  neglects  Ch.  218  ;  Jennings  v.  Br^ley,  8  K.  &  J. 

the  business  or  otherwise  so  conducts  82.    So,acourtof  equity  may  decree  the 

himself  is  to  destroy  the  mutual  con-  dissolution  of  a  partnership  during  the 

fidence    so   essential   to  this   relation,  term  for  which  it  was  entered  into,  and 

Ross  V.  Henderson,  77  N.  C.  170 ;  Nor-  declare  it  void,  ab  initio^  where  there  is 

way  V.  Rowe,  19  Ves.  148 ;  habitual  ex-  fraud,  imposition,  misrepresentation,  or 

travagance  in  the  conduct  of  the  busi-  oppression  in  the  original  agreement ; 

ness,    Norway  v.  Rowe,  afite  ;  Leighort-  and  may  also  decree  a  dissolution,  for 

ner  v.    Weisenbom,   20  N.  J.  Eq.  172;  causes  arising  subsequently  to  its  forma- 

fraudulent  conduct,  Oldaker  v.  Laum-  tion,  founded  upon   fraud,  misconduct, 

der,  6  Sim.  239,  or  indeed  any  act  on  the  or  violation  of  duty  by  one  partner,  or 

part  of  one    partner  that    injuriously  on  account  of  his  incapacity  to  perform 

affect-8  the  business,  or  injures  his  ca>  his  obligation  and  to  contribute  his  skill, 

pacity  for  usefulness  in  the  firm.   Mea-  '  labor,  and  diligence  in  the  promotion 

gher  V.  Cox,  87  Ala.  401 ;  Richards  v.  and  accomplishment  of  the  objects  of 

Baurman,  65  N.  C.  162.    So,  too,  a  dis-  the  copartnership  ;  or  for  the  existence 

solution  will  be  decreed,  when  from  any  of  an  impracticability  in  the  undertak- 

cause  the  business  becomes  impractica-  ing   for    which    the    partnership    was 

ble ;  as  where  the  partners  cannot  agree  formed.    Where  it  is  shown  the  partner 
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or  more  of  the  partners  against  the  others,  showing  a  sufficient  cause 
'  of  complaint;  and  the  cause  of  complaint  may  consist  in  the  impracti- 
cability of  the  undertaking,  or  the  incapacity  or  misconduct  of  the 
copartners. 

aakinff  a  disflolation  waa  deceived  and  goods,  profits,  etc.,  subject  to  the  equi- 
misled  bj  the  representatioua  of  his  co-  ties,  but  none  of  his  personal  rights, 
partner,  as  to  his  skill  and  capacity  as  a  Therefore,  the  assiffnee  takes  no  right  to 
machinist  aod  engineer,  a  dissolution  sell  or  dispose  of  the  goods,  or  to  insist 
maj  be  decreed,  if  the  equities  require  on  their  sale,  onljin  the  legitimate  pros- 
it, to  date  from  the  time  of  his  abandon-  ecution  of  the  business.     The  assignee 
ment  of  the  contract,  and  notice  thereof  acquires  no  right  to  participate  in  the 
given  to  the  defendant.     Fogg  ▼.  John-  control  or  supervision  of  the  business. 
Bton,  27  Ala.  432 ;  Brien  v.  Harriman,  1  Although  the  partner  may  assume  the 
Tenn.   Ch.  467.    So  appropriating  the  pecuniary  interest,  he  cannot  assign  the 
funds  of  the  firm  to  his  own  use  with-  personal  rights.    A  voluntary  dissolu- 
out  the  consent  of  his  copartners,  is  such  tion  of  a  partnership  for  a  term  by  one 
a  violation  of  good  faith  on  his  part,  partner  is  confessedly  a  wrong  done  by 
and  of  his  obligations  as  a  partner,  as  nim^to  the  others  ;  and  to  allow  a  vol- 
affords  a  very  good  ground  for  dissolving  nntary  assignment  to  have  that  effect 
the  firm.     Essel  v.  Haywood,  80  Beav.  would  1;>e  equally  wrong.     The  assign- 
158 ;    Kennedy    v.   Kennedy,    3    Dana  ment  cannot  of  itself  be  a  cause  for  a  dis- 
(Ky.\  241.     So  does  any  conduct  incon-  solution.     The  only   way  in  which  a 
sistent  with  the  relation,  or  a  violation  partnership  can  be  dissolved  daring  the 
of  the  conditions  of   the    contract,  ez-  term  is  by  application  to  the  chancel- 
press  or  implied,  as  refusing  to  furnish  lor,  setting  forth  sufficient  reasons  for 
the  capital   as  agreed,  Durbin  v.  Bar-  such  dissolution.    But  a  voluntary  as- 
bett,  14  Ohio,  312,  or  refusing  to  account  signment  by  a  partner  of  his  interest  in 
for,  or  pay  over  the  profits  of  the  busi-  a  partnership  limited  to  a  specified  pe- 
ness  as  agreed,  0*Ck>nner  v.  Stark,  2  Cal.  riod  is  not  a  cause  for  which  a  dissola- 
153  ;  Maher  v.  Bull,  44  111.  99 ;  Meagher  tion  will  be  decreed  against  the  consent 
V.  Goz,  37  Ala.  213  ;  Wood  v.  Beath,  28  of  the  other  partners.    Mr.  6k>w  in  his 
Wis.  254 ;  or  because  the  business  has  work  on  Partnership,  8d  Am.  ed.  226,  iu 
become     unprofitable,    Dunn    v.     Mo*  speaking  of  a  partnership  for  a  definite 
Naught,  88  Ga.  179 ;  because  one  part-  time,  says,  **  A  partnership  so  constitu- 
ner  refuses  to  conduct  the  business  as  ted  cannot  be  defeated  by  the  will  of 
agreed.  Wood  v.  Beath,  ante,  or  when  any  one  of  the  partners,  short  of  the 
by    reason    of    sickness,    insanity,   or  whole  of  them."    All  the  partners  must 
other  cause,  one   partner   has  become  be  made  parties  to  a  bill  for  dissolution, 
incapacitated  to  perform  his  functions  and  if  one  partner  is  dead,  his  represent- 
as  a  partner,  although  it  seems  that  if  tative  must  be  made  a  party.     Gray  v. 
the  cause  is  removed,  before  final  de-  Larrimore,   2  Abb.  (U.    S.)  542.    The 
cree,  a  dissolution  will  not  be  ordered,  withdrawal  of  one  partner  dissolves  the 
Atwood  V.  Smith,  11  Ala.  910 ;  Whit-  firm,  and  although  the  remaining  mem> 
well  V.  Arthur,  85  Beav.  140.    See  ante,  bers  go  on  with  the  business,  yet  it  is  a 
note  8,  p.  149.  A  partnership  for  a  term  new  firm,  and  the  new  firm,  as  such, 
can  only  be  dissolved  by  a  decree  of  a  only  becomes  liable  for  the  debts  of  the 
court  of  equity,  and  one  of  the  parties  old,  when  they  are  assumed  by  the  con- 
cannot  of  his  own  volition  dissolve  it.  sent  of  all.    Spaunhorst  v.  Link,  46  Mo. 
He  may  retire,  but  he  cannot  withdraw  167.  A  partnership  at  will  may,  of  course, 
his  capital  or  escape  liability  for  the  be  dissolved  at  the  will  of  either  of  the 
debts  of  the  firm.    Pars,  on  Partn.  2d  partners,  but,  even  in  such  cases,  it  is, 
ed.  424 ;  Bruce  v.  Rossett,  18  La.  844.  except  where  the  parties  agree  upon  a 
In  Ferrero  v.  Buhlmeyer,  84  How.  Pr.  distribution  of  the  asset.^  best  to  apply 
(N.  Y.)  83,  it  was  held  that  where  the  for  a  decree  dissolving  the  partnership, 
articles    of   copartnership    prescribe  a  and  for  a   receiver.      Carlton  v.  Cum- 
specified  period  for  its  continuance,  no  mings,  51  Ind.  478.    The  mere  fact  that 
one  of  the  partners  can,  by  any  purely  no  definite  time  is  fixed  for  the  duration 
voluntary   act  done  by  lilm,  work  its  of  the  firm  does  not  necessarily  make 
dissolution,  and  that  one  partner  cannot  the  partnership  one  at  will.    Iih  dura- 
dissolve  the  partnership  during  the  term,  tiou  for  a  certain  period  may  be  implied. 
A  partner  may  assign  his  interest  in  the  Mr.  Gow,  in  treating  of  this  question  in 
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Theimpractioability  of  the  nndertakiiig. 

Sec.  276.  In  Baring  v.  Dix,*  one  partner  filed  his  bill  against  the 
other  for  a  dissolution  of  the  partnership,  and  sale  of  the  partnership 
premises.    The  partnership  was  for  spinning  cotton  by  a  new  inven- 

hls  work  upon  Partnership,  p.  224,  hitereet  by  a  partnership  firm  does  not 
says:  "  The  existence  of  engagements  necessarily  manifest  an  intention  that 
with  third  persons,  which  have  not  the  partnership  contract  shall  be  ooex- 
come  to  a  condusion,  does  not  form  any  istent  with  the  duration  of  the  lease, 
objection  to  a  dissolution.  For,  as  part-  Although,  unquestionably,  the  purchase 
ners  are  necessarily  entering  into  con-  may  be  made  to  imply  an  agreement 
tracts  from  day  to  day,  which  cannot  all  that  the  partnership  should  last  as  long 
expire  at  the  same  period,  it  would,  as  the  lease.  Per  Lord  Eldon,  id.  621. 
if  their  subsistence  furnished  ground  But  if,  as  a  general  rule,  such  an  inf er- 
of  objection,  be  hardly  possible  to  ence  were  to  be  drawn  from  the  mere 
dissolve  any  partnership.  The  part-  act  of  purchase,  it  would  apply  alike 
ners  cannot,  it  is  true,  by  a  dissolution  to  the  acquisition  of  freehold  as  of 
relieve  themselves  from  any  engage-  leasehold  interests,  and  consequently,  if 
ments  which  they  may  have  contracted  the  partners  were  to  purchase  a  fee 
with  strangers ;  but,  as  among  them-  simple,  it  must,  according  to  that  prin- 
selves,  the  existence  of  such  engage-  ciple,  be  concluded  that  they  intended 
ments  cannot  prevent  a  dissolution,  the  partnership  should  exist  forever, 
either  by  mutual  consent  or  notice.  Id. ;  Featherstonhaugh  v.  Fenwick,  «v- 
Featherstonhaugli  v.  Fenwick,  17  Ves,  pra ;  Jeffreys  v.  Smith,  1  J.  &  W. 
296.  Articles  of  partnership  frequently  801.  When  the  dissolution  of  a  part- 
contain  a  provision  for  a  dissolution,  nership,  to  which  any  partner  is  enti 
upon  notice  to  be  given  by  any  one  of  tied,  is  opposed  by  some  of  the  partners, 
the  partners.  In  such  a  case  the  mode  a  court  of  equity  will  interfere,  and  un- 
of  proceeding  pointed  out  must  be  der  such  circumstances  it  may  be  more 
strictly  pursued,  and  a  regard  to  good  prudent  to  file  a  bill,  which  may  not 
faith  must  govam  the  conduct  of  the  only  pray  a  dissolution,  but  likewise  an 
partner  who  withdraws.  But  if  a  part-  account  and  an  injunction,  restraining 
nership  be  commenced  for  a  limited  pe-  the  dissentient  partners  from  executing 
riod,  with  a  right  reserved  to  each  part-  securities  in  the  name  of  the  firm,  and 
ner  of  dissolving  it  on  giving  a  year's  from  receiving^  the  partnership  debts, 
notice,  and  after  the  expiration  of  the  Master  v.  Kirton,  3  Ves.  74 ;  Lawsou  v. 
period  originally  agreed  upon,  it  be,  by  Morsan,  1  Price,  803;  Ryan  v.  Mack- 
mutual  consent,  continued,  it  may  then  math,  8  Bro.  C.  C.  15.  There  is  an  in- 
be  dissolved  by  either  party  at  his  stance  of  an  application  to  a  court  of 
pleasure.  Featherstonhaugh  v.  Fen-  equity  to  inhibit  the  dissolution  of  a 
wick,  17  Ves.  298.  In  the  absence  of  commercial  partnership,  Chavany  v. 
an  express,  there  may  be  an  implied  Van  Sommer,  8  Woodd.  Lect.  416  n.: 
contract,  as  to  the  time  for  which  a  S.  C,  1  Swanst.  512  n. ;  and  it  has  been 
partnership  sh-ill  endure  ;  Crawshay  v.  said  that  on  proper  grounds  such  anap- 
Maule,  1  Swanst.  508.  Though  a  co-  plication  may  be  sustained.  1  Madd. 
partnership  is  by  the  articles  to  termln-  Ch.  Pr.  160.  It  may  be  doubted  whether 
ate  at  a  certain  period,  it  may  be  contin-  as  against  a  client  who,  having  em- 
ued  by  express  or  tacit  consent ;  and  in  ployed  solicitors  In  partnership,  nas  a 
such  case,  the  stipulations  of  the  origl-  right  to  their  united  exertions,  the  solic- 
nal  articles  would  be  considered  as  those  itors  are  at  liberty  to  dissolve  their 
of  the  continuing  partnership.  Miffin  partnership  and  turn  the  client  over  to 
V.  Smith,  17  8.  &  R.  (Penn.)  165 ;  one  of  them,  it  should  seem  they  have 
see  Dickinson  v.  Bold's  Survivors,  8  not,  as  against  him,  the  power  of  dis- 
Desau.  Ch.  (S.  C.)  501 ;  and  where  solving  their  partnership,  Cook  v. 
that  is  the  case,  the  partnership  cannot  Rhodes,  in  note  to  19  ves.  278 ;  bat 
be  destroyed  by  the  act  of  the  party  however  that  may  be,  a  retiring  partner 
until  the  contemplated  period  arrives,  can  never  he  considered  as  a  discharged 
However,  the  purchase  of  a  leasehold  solicitor.     The  client,  after  such  disso- 


'  1  Cox,  212;  Wood  v.  Beatt,  28  Wis.  v.  Breckles,  1  Hoff.  Ch.  (N.  Y.)  636; 
254;  Harrison  V.  Tenant,  21  Beav.  488;  Blake  v.  Dorgan,  1  Iowa,  540;  Dupont 
Dunn  V.  McNaught,  88  (3^a.  179 ;  Bishop    v.  Rupprecht,  88  Ala.  176. 
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tion  under  a  patent^  which  the  plaintiff  alleged  had  been  found  on 
many«trials  impracticable.  The  defendant  refused  to  consent  to  a 
dissolution  of  the  partnership,  and  Lord  Kenyon  referred  it  to  the 

lation  of    partnership,  cannot  employ  Jac.    &  Walk.    593  ;    Liardet    y.  .  Ad- 

botb,  and  it  would    be  impossible  to  ams,  Mont,   on  Partn.  90»  jet,   if  the 

maintain  that,  if  he  employ  one,  the  conduct  of    partners   has    been    such, 

other  is  let  loose  and  discharged  from  as  to    render    it    impo^ible   to  carry 

all  those  obligations  which  he  had  an-  on  the  partnership  upon  the  terms  on 

dertaken.    A  solicitor  under  such  dr-  which  it  was  entered  into,  Waters   v. 

cumstances,  if  retained  against  his  for-  Taylor,  2  V.  &  B.  299 ;  or  if  one  partner 

mer  client,  must  (however  high  his  per-  be  entirely  excluded  by  the  others  from 

fional  character)  be  considered,  hypotuei-  his  interest  in  the  partnership,  Qood- 

ically,  as  employed  for  no  other  reason  man  v.  Whitcomb,  supra;  or  if  there 

except  the  very  improper  one,  that  he  be  a  gross  abuse  of  good  faith  between 

had  been  previously  employed  by  the  the  parties,  Chapman  v.  Beach,  1  Jac.  & 

other  party,  and  upon  the  clearest  gen-  Walk.  594,  a  dissolution  will,  in  such 

eral  principle  that  cannot  be  admitted,  cases,  be  decreed  at  the  instance  and  on 

Cholmondeley   ▼.  Clinton,  19  Ves.  267 ;  the  complaint  of  a  single  partner,  not- 

S.  C,  Coop.  80;  and  see  Beer  v.  Ward,  withstanding  the  other  partners  object 

1  Jac.  82.    The  effect  of  the  marriage  to  it.    Baring  v.  Dix,  svpra ;  see  Glass- 

of  a  feme  sole  partner  has  never  been  ington  v.  Thwaites,  1  Sim.  &  Stu.  129, 

expressly  decided ;  but,  upon   general  notes  a  and  b.    So  violent  and  lasting 

erinciples,  it  would  most  probably  be  dissension  seems  to  be  a  ground  upon 
eld  to  operate  a  dissolution  of  the  which  a  court  of  equity  will  decree  a 
partnership.  Wats,  on  Partn.  384 ;  see,  dissolution  ;  as  where  the  parties  re- 
also,  1  Swanst.  517  n;  see  Griswold  v.  fuse  to  meet  each  other  on  matters  of 
WHddington,15  Johns. (N.Y.)82.  Where  business;  a  state  of  things  which  pre- 
articles  of  partnership  are  entered  into,  it  eludes  the  possibility  of  the  partnership 
frequently  happens  that  a  precise  .term  is  business  being  conducted  with  ad  van- 
fixed  for  the  duration  of  the  contract,  tage.  De  Berenger  v.  Hamell.cor.  Sir 
In  that  case  the  partnership,  if  it  do  not  L.  Shad  well ;  Jarman's  Con.  7th  vol.  p. 
meet  with  an  intermediate  legal  or  ac-  26.  A  society  for  relief  in  sickness,  by 
cidental  termination,  is  regularly  dis-  means  of  a  fund  raised  by  subscription 
solved  by  the  effluxion  or  expiration  of  of  the  members,  has  been  considered  as 
the  period  originally  stipulated  for  its  a  partnership,  it  having  no  corporate 
existence.  A  partnership  so  constituted  character,  Beaumont  v.  Meredith,  3  V. 
cannot  be  defeated  by  the  will  of  one  or  &  B.  180 ;  Babb  v.  Reed,  5  Rawle 
of  any  number  of  the  partners  short  of  (Penn.),  151 ;  and  where  it  has  been 
the  whole  of  them,  but  of  course,  if  found  that  the  society  has  existed  upon 
they  all  agree  upon  a  separation,  they  principles  which,  with  reference  to  the 
may  do  so  at  any  time.  Besides  the  in-  amounc  of  the  number  of  subscribers, 
stances  of  dissolution  occasioned  by  the  and  the  nature  of  the  subscriptions, 
act  of  God,  or  effected  by  the  parties  made  the  whole  a  bubble,. the  same  has 
themselves,  a  partnership  contract  en-  been  dissolved,  each  member  receiving 
tered  into  for  a  term  of  years,  may,  in  a  portion  of  the  sums  subscribed.  Buck- 
some  cases,  before  the  term  has  expired,  ley  v.  Cater,  stated  17  Ves.  15  ;  Pearce 
be  terminated  by  the  act  of  the  law.  v.  Piper,  id.  1 ;  Beaumont  v.  Meredith, 
Where  it  appears  that  the  contemplated  supra.  The  court  will  likewise  dissolve 
undertaking  cannot  be  carried  on  ac-  friendly  societies  founded  on  erroneous 
cording  to  the  true  intent  and  meaning  principles ;  and,  until  a  dissolution  takes 
of  the  articles  of  copartnership,  as  if  a  place,  will  restrain  the  trustees  from 
partnership  be  formed  for  carrying  into  making  payments  which  may  tend  to 
effect  a  new  invention  which,  after  re-  exliaust  the  funds.  Reeve  v.  Parkins, 
peated  trials*,  is  found  Impracticable,  a  2  J.  &  W.  390;  and  see  Ellison  v.  Big- 
court  of  equity  will  dissolve  it.  Baring  nold,  id.  503.  An  act  of  bankruptcy 
V.  Dix,  1  Cox's  Ca.  213.  And  although  committed  by  one  partner,  if  followed 
the  misconduct  of  a  partner  in  trifling  b^  a  commission  and  assignment,  is  a 
circumstances,  which  is  not  of  such  a  dissolution  of  the  partnership  for  all 
nature  as  to  defeat  the  object  for  which  purposes,  as  regards  the  bankrupt  part- 
the  partnership  was  formed,  seems  not  ner,  by  virtue  of  the  relation  to  the  stat- 
to  be  a  sufflcient  cause  for  dissolving  a  utes  concerning  bankrupts,  which  avoid 
partnerahip,  Goodman  v.  Whitcomb,  1  aU  the  acts  of  a  bankrupt  from  the  time 
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master  to  inquire  whether  the  partnership  could  be  carried  on  accord- 
ing to  the  intent  of  the  articles  of  copartnership^  and  said  that* if  the 
master  should  declare  that  it  could  not  be  carried  on,  he  would  decree 

of  the  act  of  bankraptcj.  and  from  the  With  reference  to  the  bankrupt  partner, 
necessity  of  the  thing,  all  his  property  it  was  for  some  time  doabtf ul,  whether 
«being  vested  in  his  assigDees,  who  be-  the  act  of  bankruptcy,  the  commission, 
come  tenants  in  common  of  his  share  of  or  the  assignment  should  be  considered 
the  partnership  stock.  Hague  y.  RoUes*  as  operating  the  dissolation.  In  one 
ton,  4  Burr.  2174 ;  Smith  v.  De  Sylva,  case,  Fox  v.  Hanbury,  Cowp.  448,  Lord 
Cowp.  471 ;  Ex  parte  Ruffln,  6  Ves.  126;  Mansfield  seemed  to  conceive  that  it 
Ex  parte  Williams,  11  id.  5 ;  Wilson  ▼.  was  the  act  of  bankruptcy ;  in  another 
Greenwood,  1  Swanst.  480;  S.  C,  1  J.  case,  Hague  v.  Rolleston,  supra,  that 
Wilson,  228 ;  In  re  Wait,  IJ.  &  W.  600;  effect  was  ascribed  by  him  generally  to 
Per  Bayley,  J.,  10  East,  426  ;  Griswold  the  bankruptcy.  However,  from  sev- 
V.  Waddington,  15  Johns.  (N.  Y.)  82 ;  17  eral  decisions  which  have  subsequently 
id.  585.  So  a  voluntary  bona  fide  as-  taken  place,  it  seems  now  settled  that 
Bignmeut  by  one  of  several  partners,  of  the  Joint  tenancy  is  not  fully  severed 
all  his  interest  in  the  copartnership  stock,  until  the  partner  against  whom  the 
etc.,  ipso  /<ic^  dissolves  the  partnership;  commission  issues  is  adjudged  a  bank- 
although  one  of  the  articles  expressly  rupt,  but  that  the  dissolution  has  then  a 
provides  that  the  partnership  is  to  con-  retrospect  to  the  act  of  bankruptcy, 
tinue  until  two  of  the  contracting  par-  Ex  parte  Smith,  6  Ves.  295 ;  Smith  v. 
ties  shall  demand  a  dissolution,  and  the  Stokes,  1  East,  868;  Button  v.  Morrison, 
other  partners  wish  the  partnership  17  Ves.  204 ;  Barker  v.  Goodair,  11  id. 
business  to  go  on  notwithstanding  the  78.  Upon  the  issuing  of  a  commission, 
assignment.  Marquand  et  al.  v.  The  N.  the  assignment  by  the  commissionera 
Y.Man.  Co.,  17  Johns.  (N.T.)  525  ;  Mum-  has  a  relation  back  to  the  first  act  of 
ford  V.  Mc  Kay,  8  Wend.  (N.  Y.)  442.  bankruptcy,  •  committed  subsequent  to 
But  an  assignment  of  their  property  by  the  petitioning  creditor's  debt.  £x  parte 
a  firm  consisting  of  two  partners,  con-  Birkett,  2  Rose,  71.  The  adjudication 
taining  a  condition  that  it  shall  inure  that  the  fwirty  is  a  bankrupt  is,  indeed, 
only  to  the  benefit  of  such  creditors  as  so  effectual  a  dissolution  that  the  bank- 
shall  agree  to  look  to  each  of  the  part-  rupt  himself  may,  it  has  been  said,  in- 
ners  for  only  such  moiety  of  such  bal-  sist  upon  its  having  terminated  the 
ance  as  shall  remain  after  a  dividend  of  partnership.  Pidoock  v.  Kilby,  Mont, 
the  property  assigned,  followed  up  by  a  on  Part.  91  n.  (1).  But  if  the  commis* 
covenant  to  that  effect  on  the  part  of  the  sion  be  fraudulently  taken  out  for  a  pur- 
creditors,  does  not  produce  a  neverance  pose  foreign  to  its  object,  aa  with  the 
of  the  partnership,  although  in  the  in-  express  view  thereby  of  working  a  dis- 
Btrument  executed  by  the  creditors  there  solution  of  the  partnership,  the  Lord 
be  a  covenant  on  the  part  of  the  part-  Cliancellor  will  direct  it  to  be  super- 
ners  that  they  will  individually  pay  a  seded  at  the  cost  of  those  at  whose  in- 
moiety  of  sqph  balance.  Le  Page  v.  stance  it  wad  issued,  although  there  be 
McCrea,  1  Wend.  (N.  Y.)  164.  And  a  trading,  a  debt,  and  an  act  of  bank* 
with  respect  to  the  solvent  partner,  the  ruptcy,  for  the  great  seal  will  not  per- 
bankruptcy  of  his  copartner  so  far  ope-  mit  such  an  abuse  of  its  process.  £x 
rates  a  dissolution  of  the  partnership  parte  Browne,  1  Rose,  151 ;  see,  also, 
as  to  prevent  his  dealing  with  the  part-  Ex  parte  Harcourt,  2  id.  208  ;  Ex 
nership  property  for  fnturepurposes,  as  parte  Gallimore,  id.  424.  To  warrant 
if  the  partnership  continued ;  but  in  the  granting  a  supersedeas,  however, 
respect  of  past  transactions  or  claims  there  must  ho  fraud,  it  not  being  suffi- 
which  were  consummate  at  the  time  of  cient  to  show  the  existence  merely  of  a 
the  bankruptcy,  the  solvent  partner  is  by-motive,  because  a  commission  is,  in 
not  prevented  from  exercising  the  con-  a  qualified  sense,  a  legal  right,  like  an 
trol  which  rests  with  him  over  the  part-  action,  and  courts  of  justice  have  no 
nership  effects,  to  take  care  that  they  concern  with,  or  power  to  inquire  into, 
are  duly  applied  in  liquidation  of  the  the  motives  of  parties  who  assert  a  legal 
partnership  debts.  Harvey  v.  Crickett,  right.  Therefore,  where  a  creditor  of  a 
5  Mau.  &  Selw.  886;  see,  also,  dictum  firm,  being  displeased  with  the  oon- 
of  Lord  Gh.  B.Thomson,  in  Cold  well  V.  duct  of  one  of  the  partners,  and 
Gregory,  1  Price,  129;  S.  C.,2  Rose,  149;  being  convinced  that  if  he  continued 
Ex  parte    Blakey,  1   Glyn    &  J.   198.  in  the  concern   he    would  ruin   it,  to- 
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a  dissolution  of  the  partnership,  and  a  sale  of  the  premises.  The 
defendant  soon  afterward  consented  to  the  partnership  heing  dissolved. 
So,  in  a  very  important  case,  a  court  of  equity  declared  the  partner- 

rested  all  the  partners,    they,  with  the  To  attempt  to  ^ive  all  the  instancefi 
exception  of  the  one  with  whom  the  in  which  the  dissolation  of  a  firm  will 
creditor  was  displeased,  put  in  bail,  but  be  decreed,  would  be  an  endless,  as  well 
he  remained  in  prison  until  two  months  as  useless  task,  as  every  case  must  stand 
expired,  and  then  he  was  made  a  bank-  upon  its  peculiar  facts  and  equities,  and 
rupt    by    the     creditor,    who     contin-  the  relief  will  be  granted  or  denied  ac- 
ued  his  dealings  with  the  other  part-  cording  to  the  determination    of    the 
ners.     On  a  petition  being  presented  by  question,  whether  there  has  been  any 
the  bankrupt  to  supersede  the  commis-  violation  of  the    express    or    implied 
sion,  on  the  ground  that  an  unfair  use  cqpditions  of  the  contract,  or  whether 
had  been   made  of  the  same,  it  being  there  has  been  such  a  change  of  circum- 
issued  for  the  purpose  of  dissolving  the  stances  as  defeats  the  ends  and  purposes 
partnership  so  far  as  respected  him,  the  for  which  the  firm  was  established. 
vice-Chanoellor,  after  conferring  with  That,  in  the  absence  of  notice  of  dis- 
the  Lord  Chancellor  on  the  subject,  dis-  solution,  except  when  the  dissolution  re- 
missed  the  petition,  observing  that  the  suits  from  death  or  by  decree  of  court, 
commission  was  not  affected  by  any  by-  all  the  general  partners  are  bound  by 
object  in  the  petitioning  creditor,  and  the  acts  of  either  as  to  any  matter  with- 
that  it  was  not  fraudulent  on  his  part,  in  the  scope  of  the  partnership  business 
if,  without  concerting  with  the  other  real  or  apparent,  to  all  who  have  pre- 
partners,  he  desired  to  operate  a  disso-  viously  dealt  with  the   firm,  see  Van 
lution,  considering  it  an  advantageous  Epps  v.  Dillaye,  6  Barb.  (N.  Y.)  250; 
measure  for  himself  that  the  bankrupt  Kltcham  v.  Clark,  6  Johns.  (N.  Y.)  144 ; 
should    not  continue   in  a  firm    with  Gould  v.  Homer,  12  Barb.  (N.Y.)  004: 
which  he  had  dealings.     Ex  parte  Wil-  Spanlding  v.  Ludlow  Woolen  Mills,  86 
bran,  5  Madd.  1  ;    and  see   Ex    parte  Vt.   157;  Simmonds  v.   Strong,  24  id. 
Bourne.  1  Glyn    &  J.  311  ;   but  see  S.  642;  Turney  v.  N.  E.  Protective  Union, 
C.  2    id.   137,    in    which  the    former  87  id.  64 ;  City  Bank  of  Brooklyn  v.  Mc- 
order  was    reversed.      An  execution,  Chesney,  20  N.  Y.  252 ;  Martin  v.  Kearles, 
likewise,  under  which  all  the  interest  28  Conn.  46 ;  Goddard  v.  Pratt,  16  Pick, 
of  one  partner  is  seized  and  sold,  is  a  (Mass.)  481 ;  Davis  v.  Keyes,  38  N.  Y. 
determination  of  the  partnership  as  to  94 ;  Banks  v.  Mudgett,  45  Barb.  (N.  Y.) 
him;  because  whatever  interest  he pos-  663;  White  v.  Murphy.  8  Rich.  (8.  C.) 
sessed  is  divested  out  of  him,  and  be-  367 ;  Pape  v.  Ilisley,  23  Mo.  187 ;  Ellis  v. 
comes,  by  the  sale,  vested  in  the  vendee  Bronson,  40  111.  456;  Edwards  v.  Mc- 
of  the  sheriff,  who  is  tenant  in  common  Fall,  6  La.  An.  168 ;  Carroll  v.  Daws,  40 
with  the   solvent  partners.      Bayer  v.  111.  374;  Reilly  v.  Smith,  16  La.  An.  31 ; 
Bennet,  Mont,  on  Part.,  notes,  p.  17.  In  Walton  v.  Tomlin,  19  N.  C.  598 ;  Bank  v. 
Fox  V.  Hanbury,  Cowp.  445,  Lord  Mans-  Camp,  4  Humph.  (Tenn.)  394;  William- 
field  assumed  that  a  partnership  might  son  v.  Fox,  38  Penn.  St.  216;  Hutchins 
be  dissolved  by  an  execution ;   and  see  v.  Bank  of  Tenn.,  8  Humph.  (Tenn. )418; 
Waters  v.  Taylor,  2  V.   &  B.  299 ;    Per  Davis  v.  Allen,  8  N.  Y.  169 ;  but  as  pre- 
Curiam,   Murray  v.  Mumford,  6  Cow.  viously  intimated,  in  the  case  of  the 
(N*.  T.)  448.    A  partnership  may  like-  death  of  a  partner  no  notice  is  neces- 
wise  be  dissolved  by  an  award.     It  is  sary.       Marlett  v.  Jackman,  8  Allen 
customary  in  regular  partnerships    to  (Mass.),  287.    Nor  is  notice   generally 
insert  a  clause  in  the  articles,  by  which  necessary  in  the  case  of  a  dormant  part- 
the  partners  covenant  to  submit  to  arbi-  ner's  retirement.     Indeed,  never  except 
tration  any  matter  or  thing  which  may  as  to  those  who  had  notice  or  knowledge 
beoome  the  subject  of  controversy  or  of  his  connection  with  the  firm.    Scott 
dispute  between  them.     And  although  v.  Calmensil,  7  J.  J.  Marsh  (Ky.)  438; 
in  such  cases  the  arbitrators  are  usually  Warren  v.  Ball,  87  111.  81. 
judges  of  the  parties' own  choosing,  and  As  to  circumstances  such  as  should 
proceed  in  a  summary  way,  yet,  if  duly  put  a  person  dealing  with  a  firm  on  in- 
authorized,  their  reward  is  considered  quiry,  see  Clapp  v.  Upson,  12  Wis.  492  ; 
final,   consequently  binding   upon   the  Pomeroy  v.  Coons,  20  Mo.  599  ;  Barefoot 
parties,  unless  there  should  appear  just  v.   Goodall,  3  Camp.   146;   Stewart  v. 
grounds, either  at  law  or  inequity,  to  set  Caldwell,  9  La.  419.    To  wit,  a  change 
it  aside."  in  the  firm  name,  Barefoot  v.  Goodall, 
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ship  ia  the  Oi>era  house  to  be  dissolved;  the  conduct  of  the  parties 
making  it  impossible  to  carry  it  on  upon  the  terms  stipulated.  Accord- 
ingly the  decree  was  for  a  sale  of  the  whole  concern.'  In  a  Scotch 
case,  noticed  by  Mr.  Bell  in  his  Commentaries,  a  partnership  was  agi'eed 
upon  by  three  persons  for  three  years,  and  buildings  were  erected  in 
prosecution  of  the  design.  Two  of  the  three  partners  finding  that 
still  larger  advances  were  necessary,  and  the  event  pi*oblematical,  they 
were  held  entitled  to  dissolve." 

The  incapacity  cf  the  copaxtnen. 

Sec.  277.  Where  a  partner  is  of  unsound  mind,  and  there  is  every 
probability  of  a  continuance  of  the  malady,  a  court  of  equity  will  relieve 
the  copartner  by  dissolving  the  contract  of  partnership.'  "  If  a  case 
arose,"  says  Lord  Eldon,  *'in  which  it  was  clearly  established,  as  far 
as  human  testimony  can  establish,  that  the  party  is  what  is  called  an 
incurable  lunatic,  and  he  had,  by  the  articles,  contracted  to  be  always 
actively  engaged  in  the  partnership,  and  it  was  therefore  as  clear  as 
human  testimony  can  make  it,  that  he  could  not  perform  his  contract, 
there  could  be  no  damages  for  the  breach  in  consequence  of  the  act 
of  God.  But  it  would  be  very  diflScult  for  a  court  of  equity  to  hold 
one  man  to  his  contract,  when  it  was  perfectly  clear  that  the  other 
could  not  execute  his  part  of  it.^ 

Insanity  of  partner. 

Sec.  278.  In  Sayer  v.  Bennet,»  where  a  bill  was  brought  to  dissolve 
a  partnership,  on  the  ground  of  the  insanity  of  the  defendant.  Lord 
Sen  yon  said,  ''Where  there  are  two  partners,  both  of  whom  are  to 
contribute  their  skill  and  industry  in  carrying  on  the  trade,  the 
insanity  of  one  of  them,  by  which  he  is  rendered  incapable  to  con- 
tribute that  skill  and  industry  on  his  part,  is  a  good  ground  to 
put  an  end  to  the  partnership,  not  by  the  authority  of  either  of  the 

ante;  Kirbj  v.  Hewitt,  26  Barb.  (N.  Y.)  such   matters  as  should  lead  an  ordln- 

608 ;  Caldwell  v.  Hickej,  9  La.  419.     A  arlly    prudent    man  to  inouire    as  to 

change  of  location  from  one  state  to  whether  the  firm  has  been  changed, 
another,  Clapp  y.  Upson,  ante,  and  all 


>  Waters  v.  Taylor,  2  Ves.  &  Bea.  299. 

*  Barr  ▼.  Spiers,  2  Bell's  Comm.  642. 

'  Jones  Y.  x^oy,  2  Myl.  &  Kee.  125 ; 
Wrexham  v.  Huddlestone,  1  Swanst. 
604,  n. 

*  Waters  v.  Taylor,  tnipra.  See  note, 
ante,^,  152. 

*  Mont.  Partn.  Vol.  1,  Append,  p.  18 ; 
Wats.  Partn.  382 ;  1  Cox,  107.  In  Gris- 
wold  V.  Waddington,  15  Johns.  (N.  Y.) 
57,  it  was  urged  by  counsel  and  recog- 


nized by  the  court,  that  the  incurable 
insanity  of  a  partner,  ip^o  faeto^  dis- 
solves the  partnership.  But  this  is 
wholly  inconsistent  with  reason  or  au- 
thority. Jones  ▼.  Noy,  2  My.  &  K.  152; 
Gow  on  Partnership,  228.  The  partner- 
ship in  such  cases  exists  until  dissoWed 
by  decree.  See  ante,  note  8,  p.  152, 
where  the  question  is  discoaaed  at 
length. 
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partners,  but  by  application  to  a  court  of  justice,  and  this,  for  the  sake 
of  the  partner  who  is  rendered  incapable,  as  well  as  of  the  other;  for  it 
would  be  a  great  hardship  upon  a  pei-son  so  disordered,  if  his  prop- 
erty might  be  continued  in  a  business  which  he  could  not  control 
or  inspect,  and  be  subject  to  the  imprudence  of  another."  In  accord- 
ance with  the  opinion  so  expressed,  his  Lordship  in  that  case  laid  the 
foundation  of  a  practice  which  has  since  been  uniformly  followed, 
namely,  of  referring  the  question  of  insanity  to  the  Master,  in  cases 
in  which  the  fact  of  insanity  is  not  sufficiently  established  at  the  hear- 
ing of  the  cause.  In  the  particular  case  before  Lord  Kenyon,  the 
Master's  report  appears  to  have  been  unsatisfactory,  and  an  issue 
was  ultimately  directed,  the  result  of  which  is  not  known  ;  but  in  the 
recent  case  of  Kirby  v.  Carr,*  a  partnership  was  dissolved  by  a  decree 
of  the  Court  of  Exchequer,  on  the  authority  of  the  practice  as  estab- 
lished by  Lord  Kenyon. 

Oommigflioii  ol  Innaoy  oonoliudTo. 

Sec.  279.  In  cases  of  this  nature,  it  is  usual  to  produce  evidence  of 
the  defendant's  insanity  at  the  hearing  of  the  cause,  and  it  should 
seem  that  proof  of  his  having  been  found  a  lunatic  under  a  commis- 
sion of  lunacy,  is  conclusive  evidence  on  which  to  found  a  decree  for 
dissolution.'  But  if  no  commission  of  lunacy  has  issued,  strict  evi- 
dence of  the  defendant's  permanent  and  incurable  lunacy  must  be 
given  at  the  hearing,  if  a  decree  be  sought  without  a  reference  to  the 
Master ;  for,  as  Lord  Abinger  justly  observed  in  the  case  of  Eirby  v. 
Carr,  the  bill  in  these  cases  proceeds  on  the  ground  that  the  defendant, 
being  insane,  is  unable  to  accept  notice  of  dissolution.  He  must, 
therefore,  be  proved  to  be  insane  in  the  strict  sense  of  the  word,  and 
not  merely  incapable  of  conducting  the  affairs  of  the  partnership. 

The  miflcondttot  of  the  oopartnen. 

Sec.  280.  Lord  Thurlow  once  said  that,  as  to  misbehavior  in  one 
of  the  partners,  he  did  not  see  what  line  could  possibly  be  drawn, 
and  what  degree  of  misconduct  was  to  be  held  a  sufficient  ground  for 
dissolving  the  partnership.'  And  certainly,  a  court  of  equity  will  not 
dissolve  a  partnership  on  slight  grounds ;  as,  for  instance^  because 
one  partner  may  have  conducted  himself  toward  the  other  in  an 
overbearing  and  insulting  manner.    "  The  court,"  to  use  Lord  Eldon's 

'  8  You.  and  Col.  184.     But  if,  before  be  decreed.  Atwoodv.  Smith,  11  Ala.  910 

final  decree,  the  partner  becomes  sane,  '  Milne  v.  Bartlett,  8  Jurist,  858.    See 

or  if  the  insanity  resulted  from  a  tern-  also,  to  same  effect,  Isler  v.  Baker,  6 

porary  cause,  and  restoration  to  sanitj  Humph.  (Tenn.)  85. 

is  beyond  question,  a  dissolution  will  not  '  Liardet  v.  Adams,  1  Mont.  Partn.  113. 
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expressions  before  adverted  to,  "haying  no  jurisdiction  to  make  a 
separation  between  them,  because  one  is  more  sullen  or  less  good 
tempered  than  the  other. "»  So,  again,  want  of  prudence  or  ability  on 
the  part  of  the  person  seeking  relief  is  no  just  ground  for  a  disso- 
lution, as  where  he  has  made  larger  advances  of  capital  than  he  is 
bound  to  do,  and  has  received  none  of  the  profits.* 

Fraud,  bad  faith,  etc.,  cauae  for  dissolution. 

• 

Sec.  281.  However,  it  may  with  safety  be  laid  down,  that  not  only 
willful  acts  of  fraud  and  bad  faith,  but  gross  instances  of  carelessness 
and  waste  in  the  administration  of  the  partnership,  as  well  as  exclu- 
sion of  the  other  partners  from  their  just  share  of  the  management, 
so  as  to  prevent  the  business  from  being  conducted  on  the  stipulated 
terms,  are  sufficient  grounds  for  the  dissolution  of  the  contract  by  a 
court  of  equity.'  So  also,  it  seems  clear  that  a  habit  on  the  part  of 
one  partner  of  receiving  moneys  and  not  entering  the  receipts  in  the 
books,  or  not  leaving  the  books  open  to  the  inspection  of  the  other 
partners,  whether  such  conduct  arise  from  a  fraudulent  intent  or  not, 
is  good  ground  for  a  dissolution.^  So,  if  a  partner  in.  a  banking-house 
allows  a  customer  to  overdraw,  and  by  way  of  security  takes  bonds 
from  the  customer,  executed  to  himself  separately  and  not  to  the  firm, 
this  is  such  misconduct  as  will  warrant  a  court  of  equity  in  decreeing 
a  dissolution.^  And  although  this  relief  will  not  be  administered 
for  mere  defects  of  temper  in  some  of  the  parties,  yet  violent  and 
lasting  dissension  seems  to  be  a  ground  upon  which  a  court  of  equity 
will  decree  a  dissolution ;  as  where  the  parties  refuse  to  meet  each 
other  upon  matters  of  business,  a  state  of  things  which  precludes 
the  possibility  of  the  partnership  affairs  being  conducted  with  advan- 
tage.' And  it  has  been  laid  down,  that  though  the  court  stands 
neuter  with  respect  to  occasional  breaches  of  agreements  between  part- 
ners, which  are  not  so  grievous  as  to  make  it  impossible  for  the 
partnership  to  continue,  yet  when  it  finds  that  the  acts  complained  of 
are  of  such  a  character  that  relief  cannot  be  given  to  the  parties 
except  by  a  dissolution,  the  court  will  decree  a  dissolution,  though  it 
is  not  specifically  asked  ."^ 

>  Qoodman  v.  Whitcomb.  1  Jac.  &  W.  *  Goodman  v.  Wbitcomb,  1  Jac.  &  W. 

692.     See  Wray  v.  Hutchinson,  2  Myl.  593. 

&  Kee.  235.  *  Master  ▼.  Kirton,  3  Ves.  74;  R.  L. 

■  Goodman  v.  Whitcomb,  supra,  1796,  B.  428. 

*See  Marshal  v.  Col  man,  2  Jac.  &  W.  *De  Berenger  v.  Hommell,    7  J  arm. 

200 ;    Goodman     v.  Wliitcomb,    1    id.  Cony.  p.  26. 

390;  Chapman  v.  Beach,  id.  594:  Nor-  ^  Per  Sir  L.  Shadwell,  4  Sim.  11.  See 

way  v.  Howe,  19  Ves.  248;  Waters  v.  note  8,  ante^  p.  149,  et  seq. 
Taylor,  2  Ves.  &  B.  804. 
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Of  aoconnt  between  paitnon  —  Usually  oonseqnent  on  diMolution. 

Sec.  282.  The  accoant  which  a  court  of  equity '  decrees  between 

partners  is  usnally  consequent  upon  a  dissolution,  and  Lord  Eldon 
was  inclined  to  hold  that  it  must  depend  upon  a  dissolution.  Thus 
in  Forman  v.  Homfray,'  a  bill  filed  by  one  partner  against  the  other 
prayed  payment  by  the  defendant  of  certain  sums  alleged  to  have 
been  taken  by  bim  out  of  the  partnership  funds,  or  that  an  account 
might  be  taken  of  the  copartnerahip  dealings,  and  that  an  injunction 

'  For  some  particulars  as  to  the  action  888  ;  8  Wils.  78  ;  8  Marsh.  115  ;  3  Dowl. 

of  account,  which  is  now  fallen  into  dis-  &  Ryl.  596  ;  Com.  Dig.    Accompt,  B.  N. 

use.  see  Co.  Lilt.  172  a;  11  Rep.  3a;  P.    127;    Wats.   Partn.    394;    and   see 

Brownl.  24:  Hutton,  183;  Cro.  CarllC;  the  late  case  of    Baxter  v.  Hosier,  5 

2  BulHtr.  256  ;  2  Lev.  126;  1  Ld.  Raym.  Bin^.  N.    C.  288  ;  2  Scott.  129. 
340 ;  11  Mod.  1817 ;  Willes.  208 ;  2  Vez.        « 2  Ves.  &  B.  329. 
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might  be  granted  restraining  the  defendant  from  receiving  the  part- 
nership moneys,  etc.  The  prayer  did  not  extend  to  a  dissolution. 
The  defendant  having  put  in  his  answer,  a  motion  was  made  by  the 
plaintiff  that  the  defendant  might  be  ordered  to  pay  into  court  or  into 
the  cash  of  the  copartnership,  a  sum  of  1,47&2.  14^.  6tZ.^  admitted  in 
his  answer  to  be  due  from  him  to  the  copartnership  concern.  Lord 
Eldon  refused  the  motion,  observing  that  he  did  not  recollect  an 
instance  of  a  bill,  filed  by  one  partner  against  the  other,  praying  for 
an  account  merely,  and  not  a  dissolution  —  proceeding  on  the  foun- 
dation that  the  partnership  was  to  continue.  If  a  partner  could 
come  here  for  an  account  merely  pending  the  partnership,  there 
seemed  to  be  nothing  to  prevent  his  coming  annually.^ 

Rnle  as  to  bill  for  acooimting  without  pa3rlng  for  diasolution. 

Sec.  283.  In  a  subsequent  case  of  Harrison  v.  Armitage,*  Sir  John 
Leach  was  clearly  of  opinion  that  one  partner  might  file  a  bill  against 
another  for  an  account,  without  praying  for  a  dissolution,  since  it  was 
the  only  remedy  he  had  ;  and  in  a  still  later  case,'  his  Honor  adhered 
to  his  former  opinion,  observing  that,  to  refuse  relief  in  these  cases 
except  upon  the  terms  of  putting  an  end  to  the  partnership,  was  con- 
trary to  the  plain  principles  of  justice.  And  in  answer  to  an  objection 
which  had  been  raised  for  the  defendant,  that  if  this  suit  were  enter- 
tained he  might  be  vexed  by  a  new  bill  whenever  new  profits  accrued, 
his  Honor  said  :  "  What  right  has  the  defendant  to  complain  of  such 
new  bill,  if  he  repeats  the  injustice  of  withholding  what  is  due  to  the 
plaintiff  ?  Would  not  the  same  objection  }ie  in  a  suit  for  tithes, 
which  accrue  de  anno  %7i  annum  f " 

Contrary  role  in  Losoombe  v.  RtuselL 

Sec.  284.  But  considerations  of  general  convenience  have  induced 
other  learned  judges  to  everrule  the  opinion  of  Sir  John  Leach,  and 
to  adopt  that  of  Lord  Eldon.  Thus  in  Loscombe  v.  Bussell,*  which 
was  a  bill  for  an  account  of  the  profits  of  a  partnership  between 
two  carriers,  a  demurrer  was  put  in  on  the  ground  that  the  bill  did 
not  pray  a  dissolution,  and  Sir  L.  Shadwell,  V.  C,  allowed  the  demur- 
rer. His  Honor,  in  giving  judgment,  said  that  there  was  no 
instance'  of  an   account  being  decreed  of  the  profits  of  a  part- 

*Forman  v.  Horn  fray,  2  Ves.  &  B.  ^  But  in  the  case  of  Knowles  y.  Houfh- 

S29.  ton,  11  Yes.   168,  which  was  decided 

'  4  Madd.  143.  manj  vears  before   that  of  Forman  v. 

'  Richards  v.  Da  vies,  2  Rnss.  &  M.  Uomf  ray,  the  bill  was  for  the  establish- 

347.     ^  ment  of  the  partnership  and  for  an  ac- 

*  4  Sim.  8.  count,  and  the  court  did  not  object  to 
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nership  on  a  bill  which  did  not  pray  a  diBSolntion^  bat  contem- 
plated the  subsistence  of  the  partnership,  and  he  observed  strongly 

on  the  inconvenience  which  would  arise  if  such  bills  were  permitted, 

the  nature  of  the  relief  sought  bj  the  December,  1803,  and  as  to  the  broker- 
bill.  Aooordingly,  thoagh  the  decree  age  business,  from  the  81st  December, 
dismissed  so  mam  of  the  bill  as  sought  1799.  The  bill  then  charged  that  the 
an  account  of  the  profits  of  the  un(kr-  partnership  was  not,  and  ought  not  to 
writiug  business  (see  ante,  p.  86),  yet  it  be  considered  as  dissolved,  and  prajed 
directed  an  account  of  the  other  busi*  '*  that  the  plaintiff  may  be  declared  to 
ness  upon  the  footing  of  the  partner-  be  and  eonUnue  a  partner  in  the  said 
ship.  In  this  case  the  bill  stated  that  brokerage  and  underwriting  business, 
in  the  jear  1794  the  plaintiff  and  de-  as  to  a  moiety  or  half  part  thereof;  and 
fend  ant  agreed  to  commence  partner-  that  an  account  may  be  taken  of  the 
ship  in  the  brokerage  and  underwriting  profits  which  have  been  made  in  the 
business,  to  be  carried  on  in  the  name  said  business  of  underwriting  from 
of  the  defendant.  That  in  consider-  the  end  of  the  said  year  1798 ;  and  that 
ation  of  the  plaintiff's  superintending  a  like  account  may  be  taken  of  the 
the  other  mercantile  concerns  of  the  profits  which  have  been  made  in  the 
defendant,  he  was  to  have  a  yearly  sal-  said  brokerage  business  from  the  end  of 
ary  of  125^.,  and  that,  if  the  moiety  of  the  year  1799;  and  also  an  account  of 
the  brokerage  business  did  not  amount  the  moneys  paid  by  the  said  Henry 
to  2002.  the  defendant  was  to  make  up  Houghton,  to  the  plaintiff,  ii^  respect  of 
that  sum,  so  that  the  plaintiff  was  to  re-  his  uiare  in  the  said  concern;  and  that 
ceive  at  least  825/.  a  year  for  a  salary  and  the  said  Henry  Houghton  may  be  de- 
brokerage  business  besides  his  moiety  creed  to  pay  to  the  plaintiff  a  moiety  or 
of  the  underwriting  business.  That  the  half  part  of  such  profits  in  both  busi- 
plaiutiff  and  the  defendant  came  to  yearly  nesses,  after  deducting  what  he  has  al- 
statements  of  the  brokerage  business  up  ready  paid  to  the  plaintiff  in  respect 
to  the  beginning  of  the  year  1801,  when  thereof;  and  that  an  account  may  also 
the  plaintiff  received  what  was  due  to  be  taken  of  what  is  due  to  the  plaintiff 
him  on  thajb  account,  except  a  certain  bal-  in  respect  of  the  aforesaid  salary  of 
ance  in  the  bill  mentioned.  That  from  1252.  agreed  to  be  allowed  to  him  by 
that  period,  to  the  filing  of  this  bUl ,  a  the  said  Henry  Houghton  ;  and  also  an 
moiety  of  the  profits  of  the  brokerage  account  of  what  is  due  to  the  plaintiff 
was  due  and  unaccounted  for  to  the  for  deficiencies,  according  to  the  afore- 
plaintiff.  That  the  underwriting  ac-  said  agreement  between  the  plaintiff 
count  was,  for  the  first  time,  settled  be-  and  the  said  Henry  Houghton,  in  such 
tween  the  plaintiff  and  defendant  in  the  years  in  which  the  amount  of  such  sal- 
year  1798,  when  the  defendant  gave  the  ary  and  partnership  in  the  brokerage 
plaintiff  a  promissory  note  for  the  bal-  business  has  been  less  than  8252.  a  year; 
ance  due  to  the  latter ;  but  that  a  large  and  tl&at  the  said  Henry  Houghton  may 
sum  of  money  for  his  moiety  of  the  in  like  manner  be  decreed  to  pay  to  the 

Erofits  of  the  subsequent  underwriting  plaintiff  what  is  due  to  him  for  such 

usiness  was  due  from  the  defendant  to  salary  and  deficiencies, "  and  for  f  ur- 

the  plaintiff.    That  the  plaintiff,  by  rea-  ther  relief.    The  defendant  by  his  an- 

son  of  ill  health,  ceased  to  take  an  act-  swer  denied  that  any  agreement  for  a 

ive  part  in  the  business  of  the  partner-  partnership  had  been  entered  into  be- 

ship  during  several  years,  and  accord-  tween  him  and  the  plaintiff,  or  that  any 

ingly  a  deduction  on  that  account  was  partnership  had  in   fact  subsisted  be- 

made  in  his  salary.    That  in  the  year  tween  them,  or  that  he  had  stated  to 

1801,  the  defendant    proposed  taking  the  plaintiff  that  their  partnership  had 

other  persons  as  partners  in  the  con-  been  dissolved.    He  insisted  that  he  had 

cern,  to  which  the  plaintiff  objected,  on  dealt  with  the  plaintiff  merely  as  his  clerk 

the  ground  that  his  health  was  improv-  admitting,  however,  the  money  transac- 

ing,  and  that  he  should  soon  be  able  to  re-  tions  stated  in  the  bill,  and  submitting 

Bume  his  duties    as  a  partner.    That  to  an  account.    The  order  was  "  that  so 

some  time  afterward  the  plaintiff  went  much  of  the  plaintiff's  bill  as  seeks  to 

to  the  counting-house,  and  was  then  for  have  an  account   taken  of  the  profits 

the  first  time  told  by  the  defendant  that  which  have  been  made  in  the  business  of 

their  partnership  must  be  considered  to  underwriting  in  the  pleadings  mentioned 

be  at  an  end,  and  to  have  been  so  as  to  the  be  dismissed  out  of  this   court.     That 

underwriting   business    from  the  8l8t  it  be  referred,  etc.,  to  take  an  account 
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inasmuch  as  the  court  would  haye  to  decide  upon  an  endless  number 
of  successive  applications^  made  by  each  party  in  respect  of  the  bal- 
ance, and  that  in  fact  a  balance  would  never  be  ascertained  till  the 
partnership  expired,  or  the  court  put  an  end  to  it  And  this  opinion 
of  his  Honor  was  adopted  by  Mr.  Baron  Alderson,  after  some  consid- 
eration, in  the  case  of  Knebell  v.  White.'  It  may  now,  therefore,  be 
considered  as  settled  that  in  the  case  of  ordinary  trading  partner- 
ships* an  account  of  partnership  dealings  and  transactions  must  be 
consequent  upon  a  dissolution  of  the  partnership,  and  the  following 
observations  are  made  with  reference  to  an  account  so  taken.' 

AoooTmtizig  without  dlssoliitloiL 

Sec.  285.  The  conclusion  to  which  the  author  arrived  (and  which 
was  doubtless  warranted  by  the  preponderance  of  authorities  at  that 
time)  is  not  expressive  of  the  doctrine  as  now  held  either  in  this 
country  or  England.  In  fact,  the  doctrine  was  never  tenable,  for  it 
may  frequently  occur  that  a  partner  may  be  entitled  to  an  accounting, 
where  his  interest  and  the  interests  of  all  parties  concerned  would 
forbid  a  dissolution.  It  is  true  that  as  a  general  thing  the  aid  of  a 
court  of  equity  is  seldom  invoked  for  this  purpose,  except  a  dissolu- 
tion has  already  taken  place,  or  is  asked.  But  there  would  seem  to 
be  no  sound  reason  or  equitable  principle  to  prevent  a  party  from 
claiming  the  benefit  of  either  of  those  remedies.  And  the  current 
of  American  as  well  as  modem  English  authorities  sustaiixs  this 
view.* 

Generally  it  may  be  said,  that  an  account  cannot  be  had  unless 
there  has  been  a  dissolution  either  ipso  facto  or  one  is  prayed  for  in 
the  bill  praying  for  an  accounting,  but  this  is  not  an  inflexible  rule, 

of  the  profits  which  have  been  made  by  during  the  time  he  acted  as  each  clerk, 

the  brokerage  business  in  the  pleadings  That  the  said  master  do  also  take  an  ac- 

also  mentioned,  and  to  state  whether  count  of  all  sums  of  money  received  by 

any  thing  and  what  is  due  from  the  de-  the  plaintiff  from  the  defendant,  or  for 

fendant  to  the  plaintiff  in  respect  there-  his  use,  except  such  sums  as  have  been 

of.    And,  in  taking  the  same  account,  if  received  by  him  on  account  of  the  said 

the  master  shall  find  that  any  account  business  of    underwriting.      That  the 

has  been  settled  between  the  plaintiff  said  master  do  inquire  and  state  to  the 

and  defendant  relating  thereto,  he  is  not  court  whether  the  partnership  between 

to  unravel  the  same.     And  it  is  ordered  the  plaintiff  and  the  defendant  in  the 

that  the  said  master  do  inquire  whether  pleadings  mentioned,  hath,  at  any  time, 

any  thing  and  what  is  due  from  the  de-  and  when,  been  dissolved  **  with  the 

fendant  to  the  plaintiff  on  account  of  usual  directions.     R.  L.  1804,   A.  fol. 

his  salary  as  clerk  to  the  said  defendant,  1006. 


>  2  You.  &  Coll.  15.  *  Hudson  v.  Barrett,  1  Pars.  Bel  Cas. 

'  As  to  mines,  see  poat.  Book  5,  chap.  2.  (Penn.)  516 ;   Von  Tazan  v.  Roberts,  4 

*  For  some  practical  details  on  this  Leg.  Opin.  610  ;  Traphagen  v.  Burt,  67 

subject.  Bee  Mr.  Cory's  useful  treatise  N.  Y.  dO. 

on  Mercantile  Accounts. 
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and  iuBtances  often  arise  in  which  an  accoonting  is  permitted^  vben 
a  dissolution  is  neither  sought  nor  desired/  When  speoial  circam* 
stances  arise  that  make  an  accounting  necessary  or  proper^  the  court 
will  order  one  to  be  made  although  a  dissolution  is  not  asked ;  as, 
when  by  the  articles,  an  accounting  and  division  of  profits  is  to  be 
had  at  regular  and  stated  periods,  but  is  refused,  or  wiien  one  partner 
has  money  or  other  property  in  his  hands  belonging  to  the  firm,  for 
which  he  refuses  to  account.  In  a  case  of  the  latter  class  this  relief 
was  granted,*  and  Lord  Cottenham  not  only  reviewed  the  cases,  but  in 
an  able  opinion  sanctioned  the  doctrine,  that,  in  a  proper  case,  an  ac- 
counting may  be  had  although  the  partnership  is  not  to  be  dissolved. 
He  said:  ''The  demurrer  in  this  case  was  allowed  by  the  Vice-Chan- 
cellor  for  want  of  equity,  and  upon  the  ground,  as  I  was  informed  in 
the  argument,  that  the  court  could  not  give  relief  of  the  limited  kind 
prayed  by  the  bill;  but  upon  this  appeal,  all  the  grounds  in  support 
of  the  demurrer  are  open  to  the  defendants,  viz.,  want  of  equity,  want 
of  parties,  and  multifariousness.  In  support  of  the  last,  I  have  not 
been  able  to  discover  any  thing.  I  shall,  therefore^  take  no  further 
notice  of  it  The  case  stated  by  the  bill,  which  is  filed  by  the  plain- 
tiffs on  behalf  of  themselves  and  all  other  the  shareholders  and  par^ 
ners  of  the  banking  company  called  the  Imperial  Bank  of  England, 
except  those  who  are  made  defendants,,  is  shortly  this  :  that  they  are 
shareholders,  and  have  paid  all  the  calls  made,  which  amount  to  151. 
per  share;  that  the  business  of  the  company  has  been  suspended  since 
1839,  but  that  it  has  not  been  dissolved;  that  large  debts  are  due  by 
the  company,  for  which  they  and  the  other  shareholders  are  liable, 
and  that  there  are  considerable  assets  in  the  hands  of  the  directors 
and  trustees,  though  not  equal  to  the  debts;  that  all  the  directors,  ex- 
cept one,  have  become  bankrupts,  and  have  thereby,  by  their  regula- 
tions, become  incapable  of  acting,  and  that  the  trustees  refuse  to  act; 
and  that  the  other  defendants  are  the  only  shareholders  who  have  not 
paid  their  calls;  and  it  therefore  prays  for  the  assistance  of  this  court 
to  relieve  them  from  this  difficulty,  by  causing  the  assets  of  the  oom- 
pany  to  be  realized,  and  the  debts  to  be  paid;  and  for  this  purpose  a 
receiver  may  be  appointed,  and  authorized  to  sue  for  calls  unpaid,  and 
other  debts  due  to  the  company,  in  the  name  of  the  registered  officer 
under  the  7  Geo.  4,  c.  46,  who  is  one  of  the  defendants. 

When  it  is  said  that  the  court  cannot  give  relief  of  this  limited 

>  O'Conner  v.  Stark,  2  CaL  165;  Tirap-        «  Walwortk  v.  HoU,  4  My.  &  Cr.  619. 
hagen  v.  Burt,  67  N.  Y.  80. 
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kind^  it  is^  I  presume,  meant  that  the  bill  ought  to  have  prayed  a 
dissolution^  and  a  final  winding  up  of  the  affairs  of  the  company.' 
How  far  this  court  will  interfere  between  partners,  except  in  cases  of 
dissolution^  has  been  the  subject  of  much  difference  of  opinion,  upon 
which  it  is  not  my  purpose  to  say  any  thing  beyond  what  is  necessary 
for  the  decision  of  this  case;  but  there  are  strong  authorities  for  hold- 
ing that  to  a  bill  praying  a  dissolution  all  the  partners  must  be 
parties; '  and  this  bill  alleges  that  they  are  so  numerous  as  to  make 
that  impossible.  The  result,  therefore,  of  these  two  rules  would  be — 
the  one  binding  the  court  to  withhold  its  jurisdiction  except  upon 
bills  jiraying  a  dissolution^  and  the  other  requiring  that  all  the  part- 
ners should  be  parties  to  a  bill  praying  it ;  —  that  the  door  of  this 
court  would  be  shut  in  all  cases  in  which  the  partners  or  shareholders 
are  too  numerous  to  be  made  parties,  which,  in  the  present  state 
of  the  transactions  of  mankind,  would  be  an  absolute  denial  of 
justice  to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of 
the  most  important  of  their  affairs.  This  result  is  quite  sufficient 
to  show  that  such  camiot  be  the  law ;  for  as  I  have  said 
upon  other  occasions,'  I  think  it  the  duty  of  this  court  to  adapt  its 
practice  and  course  of  proceeding  to  the  existing  state  of  society,  and 
not  by  too  strict  an  adherence  to  forms  and  rules,  established  under 
different  circumstances,  to  decline  to  administer  justice,  and  to  en- 
force rights  for  which  there  is  no  other  remedy.  This  has  always  been ' 
the  principle  of  this  court,  though  not  at  all  times  sufficiently  at- 
tended to.     It  is  the  ground  upon  which  the  Court  has,  in  many 

'  On  a  motion  for  an  injunction  and  a  suit  between  parties  in  relation  to 
receiver,  by  one  partner  a^inst  his  oo-  partnership  transactions  except  upon  a 
partner,    Lord  Langdale,   M.  B.,  aaid :  bUl  to  wind  np  the  partnership.    That 
*'  The  plaintiff  is  not  entitled  to  the  or-  is  not  now  the  role  of  the  court ;  for  I 
der  for  which  he  asks*  unless  he  has  think,  and  the  cases  which  have  been 
shown  that  he  had  a  riffht  to  ^ssolve  referred  to  corroborate  that  view,  that 
the  partnership,    hj  notice  under  the  the  court  will,  as  between  partners,  en- 
deed,  or  has  shown  facts  which,  if  ap-  teitain  a  bill  to  settle  a  question  which 
E roved  at  the  hearing,  would  entitle  may  arise  between  them,  without  pro- 
im  to  a  decree  for  a  dissolution."   But  ceeding  to  wind  up  the  concerns  and 
there  being  such  facts,  the  motion  was  affidrs  of  the  partnership."    Bidiardson 
granted.  Smith  v.  Jeyes,  4  Beav.  503.  v.  Hastings,  7  Beav.  307 ;  and  see  S.  C, 
*  '*  What  the  plaintiff  asks  by  his  biU  id.  828 ;  9  Sim.  609.  n.  1;  1  Story's  Eq..  % 
is  in  fact  a  dissolution  of  the  company.  671.    The  court  ought  to  interfere  be- 
Althoagh  the  company  has  suspended  tween  partners  wherever  the  act  corn- 
its  boainess,  it  is  still  a  company ;  and  it  plained  of  is  one  that  tends  to  the  de- 
is  new  to  me  that  where  a  dissolution  is  struction  of  the  partnership  property, 
asked,  it  can  be  had  in  the  absence  of  although   a  dissolution  be  not  prayed 
any  of  the  members."     Shadwell,  V.  C.  for.    Miles  v.  Thomas,  9  Sim.  606 ;  Fair- 
Abraham  v.   Hanney,  (Nov.   1848),  18  thome  v.  Weston,  8  Hare,  887,  891. 
Sim.    681.     But  in  a  little  later  case,       >See  Mare  v.  Malachy,  1    'il.  A  Q, 
(Jan.  1844),  Lord  Langdale  said :    "  At  659 ;  Taylor  v.  Sahnon,  4  id.  184. 
one  time,  the  court  would  not  entertain 
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cases,  dispensed  with  the  presence  of  parties  who  would,  according  to 
the  genei*al  practice,  have  been  necessary  parties.' 

In  Cockbum  v.  Thompson,*  Lord  Eldon  says :  "  A  general  rule, 
established  for  the  convenient  administration  of  justice,  must  not  be  ad- 
hered to  in  cases  in  which,  consistently  with  practical  conyenience,  it 
is  incapable  of  application  ; "  and  again,  ^*  The  difficulty  must  be 
overcome  upon  this  principle,  that  it  is  better  to  go  as  far  as  possible 
toward  justice  than  to  deny  it  altogether/'  If,  therefore,  it  were 
necessary  to  go  much  further  than  it  is,  in  opposition  to  some  highly 
sanctioned  opinions,  in  order  to  open  the  door  of  justice  in  this  court 
to  those  who  cannot  obtain  it  elsewhere,  I  should  not  shrink  from 
the  responsibility  of  doing  so  ;  but,  in  this  particular  case,  notwith- 
standing the  opinions  to  which  I  have  referred,  it  will  be  found  that 
there  is  much  more  of  authority  in  support  of  the  equity  claimed  by 
this  bill  than  there  is  against  it. 

It  is  true  that  the  bill  does  not  pray  for  a  dissolution,  and  that  it 
states  the  company  to  be  still  subsisting  ;  but  it  does  not  pray  for  an 
account  of  partnership  dealings  and  transactions,  for  the  purpose  of 
obtaining  the  share  of  profits  due  to  the  plaintiffs,  which  seems  to  be 
the  case  contemplated  in  the  opinions  to  which  I  have  referred  ;  but 
its  object  is  to  have  the  common  assets  realized  and  applied  to  their 
legitimate  purpose,  in  order  that  the  plaintiffs  may  be  relieved  from 
the  responsibility  to  which  they  are  exposed,  and  which  is  contrary  to 
the  provisions  of  their  common  contract,  and  to  every  principle  of 
justice.  But  whether  the  interest  of  the  plaintiffs  in  right  of  which 
they  sue  arises  from  such  responsibility  or  from  any  other  cause  can- 
not be  material ;  the  question  being,  whether  some  partners,  having 
an  interest  in  the  application  of  the  partnership  property,  are  entitled, 
on  behalf  of  themselves  and  the  other  partners,  except  the  defendants, 
to  sue  such  remaining  partners  in  this  court  for  that  purpose,  pend- 
ing the  subsistence  of  the  partnership ;  and  if  it  shall  appear  that  such 
a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselves 
and  others  similarly  circumstanced  against  other  persons,  whether 

*  In  no  class  of  cases  has  the  exten-  and  when,  in  consequence  of  the  mode 

sion  been  more  frequent  than  in  cases  of  dealing,  it  would  be  impossible  to 

like  the  present    Hichardson  v.  Hast-  work  out  justice  if  the  rule  requiring 

ings,  7  Beav.  826.    Lord  Gottenham  in  all  persons  to  be  present  were  not  de- 

Attwood  V.  Smith,  [not  reported]  after  parted  from,  it  must  be  relaxed  rather 

saying  that  the  right    course    was    to  than  be  allowed  to  stand  as  an  obstruc- 

bring  all  parties  before  the  court,  ob-  tion  to  justice.    Wigram,  V.  C,  Holland 

served  that  courts  of  justice  are  bound  v.  Baker.  8  Hare,  74 ;  Foss  v.  Harbottle, 

to  have  regard  to  the  mode  in   which  2  id.  492;  2  Sim.  887»  n.  1. 

the  affairs  of  mankind  are  conducted  ;  *  16  Yes.  821,  see  pp.  826,  329. 
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trastees  and  agents  for  the  company  or  strangers  being  possessed  of 
property  of  the  company,  it  may  be  asked  why  the  same  right  of  suit 
should  not  exist  when  the  party  in  possession  of  such  property  happens 
also  to  be  a  partner  or  shareholder. 

In  Chancey  v.  May,'  the  defendants  were  partners.  In  the 
Widow's  case,  before  Lord  Thurlow,  cited  by  Lord  Eldon,*  the  bill 
was  on  behalf  of  the  plaintiffs  and  all  others  in  the  same  interest,  and 
sought  to  provide  funds  for  a  subsisting  establishment.  In  Knowles 
V.  Houghton,  11th  July,  1805,  reported  in  Vesey,"  but  more  fully  in 
Gollyer  on  the  Law  of  Partnership,'  the  bill  prayed  an  account  of 
partnership  transactions,  and  that  the  partnership  might  be  estab- 
lished ;  and  the  decree  directed  an  account  of  the  brokerage  business, 
and  to  ascertain  what,  if  any  thing,  was  due  to  the  plaintiff  in  respect 
thereof ;  and  the  master  was  to  inquire  whether  the  partnership  be- 
tween the  plaintiff  and  the  defendant  had  at  any  time,  and  when, 
been  dissolved  ;  showing  that  the  court  did  not  consider  the  dissolu- 
tion of  the  partnership  as  a  preliminary  necessary  before  directing  the 
account  In  Cockbum  y.  Thompson,'  the  bill  prayed  a  dissolution, 
but  it  was  filed  by  certain  proprietors  on  behalf  of  themselres  and 
others,  and  Lord  Eldon  overruled  the  objection  that  the  others 
were  not  parties.  In  Hichens  v.  Gongreve,*  the  bill  was  on  behalf 
of  the  plaintiff  and  the  other  shareholders  against  certain  share- 
holders who  were  also  directors,  not  praying  a  dissolution,  but 
seeking  only  the  repayment  to  the  company  of  certain  funds 
alleged  to  have  been  improperly  abstracted  from  the  partner- 
ship property  by  the  defendants  ;  and  Sir  Anthony  Hart  overruled  a 
demurrer,  and  his  decision  was  affirmed  by  Lord  Lyndhurst.  In 
Walburn  v.  Ingilby,'  the  bill  did  not  pray  a  dissolution  of  partnership, 
and  Lord  Brougham,  in  allowing  the  demurrer  upon  other  grounds, 
stated  that  it  could  not  be  supported  upon  the  ground  of  want  of  par- 
ties, because  a  dissolution  was  not  prayed. 

In  Taylor  v.  Salmon,*  the  suit  was  by  some  shareholders,  on  behalf 
of  themselves  and  others,  against  Salmon,  also  a  shareholder,  to 
recover  property  claimed  by  the  company,  which  he  had  appropriated 
to  himself ;  and  the  Vice-Chancellor  decreed  for  the  plaintiff,  which 
was  affirmed  on  appeal.  The  bill  did  not  pray  a  dissolution,  and  the 
company  was  a  subsisting  and  continuing  partnership.     That  case 


'  Prec.  Ch.  502.  » 16  Ves.  831. 

■  17  Ves.  15.  •  4  RttBS.  669. 

» 11  Ves.  168.  '1  Mylne  &  Keen,  61. 

^  P.  198, 9d  ed.  •  4  Mylne  &  Craig,  184. 
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and  Hichens  v.  Gongreve  differ  from  the  present  in  this  only^  that  in 
those  cases  the  partnerships  were  flourishing  and  likely  to  continue, 
whereas  in  the  present,  though  not  dissolved,  it  is  unahle  to  carry  on 
the  purposes  for  which  it  was  formed,  an  inability  to  be  attributed  in 
part  to  the  withholding  that  property  which  this  bill  seeks  to  recover. 
So  far  this  case  approximates  to  those  in  which  the  partnership  has 
been  dissolved,  as  to  which  it  is  admitted  that  this  court  exercises 
its  jurisdiction.  This  case  also  differs  from  the  two  last-mentioned 
cases  in  this,  that  the  difficulty  in  which  the  plaintiffs  are  placed,  and 
the  consequent  necessity  for  the  assistance  of  this  court,  is  greater 
in  this  ease; — no  reason,  certainly,  for  withholding  that  assist- 
ance. 

How  far  the  principle  upon  which  these  cases  have  proceeded  ia 
consistent  with  the  doctrine  in  Loscombe  v.  Bussell,*  'Hhat  in  occa- 
sional breaches  of  contract  between  partners,  when  they  are  not  of 
so  grievous  a  nature  as  to  make  it  impossible  that  the  partnership 
should  continue,  the  court  stands  neuter,"  will  be  to  be  considered  if 
the  case  should  arise.  It  is  not  necessary  to  express  any  opinion  aa 
to  that  in  the  present  case ;  but  it  may  be  suggested  that  the  supposed 
rule  that  the  court  will  not  direct  an  account  of  partnership  dealinga 
and  transactions,  except  as  consequent  upon  a  dissolution,  though 
true  in  some  oases,  and  to  a  certain  extent  has  been  supposed  to  be 
more  generally  applicable  than  it  is  upon  authority,  or  ought  to  be 
upon  principle.  It  is,  however,  certain  that  this  supposed  rule  is 
directly  opposed  to  the  decision  of  Sir  J.  Leach  in  Harrison  v.  Armit- 
age,*  and  Biohards  v.  Davies.' 

Having  referred  to  so  many  cases  in  which  suits  similar  to  the  pres* 
ent  have  been  maintained  by  some  partners  on  behalf  of  themselvea 
and  others,  it  is  scarcely  necessary  to  say  any  thing  as  to  the  objection 
for  want  of  parties;  and  as  to  the  assignees  of  those  shareholders  who 
have  become  bankrupts,  those  assignees  are  now  shareholders  in  their 
places,  for  the  purpose  of  any  interest  they  have  in  the  property  of 
the  company ;  and  as  such  are  included  in  the  pumber  of  those  on 
whose  behalf  the  suit  is  instituted.  A  similar  objection  was  raised 
a^d  overruled  in  Taylor  v.  Salmon,  as  to  the  shares  of  Salmon. 

Upon  the  authority  of  the  cases  to  which  I  have  referred,  and  of 
the  principle  to  which  I  have  alluded,  if  it  be  necessary  to  resort  to 
it,  I  am  of  opinion  that  the  demurrer  cannot  be  supported  ;  and  that 

>  4  Sim.  8,  see  p.  11.  *  2  Bass  &  Mjlne,  847. 

*  4  Mad.  148. 
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the  usual  order^  overruling  a  demurrer,  must  be  substituted  for  that 
pronounced  by  the  Yice-Ghancellor.* 

TJpon  theqaesticmastowhenwaiitof  all  persons  interested  are  not  brought 
parties  is  demurrable,  or  rather,  when  all  before  the  court;  however,  it  is  not 
the  partners  must  or  need  not  be  joined,  much  more  remarkable  than  the  cases 
the  cue  of  Richardson  v.  Hastings,  7  where  one  creditor  or  one  legatee  is  per- 
Beay.  323,  as  well  as  the  cases  hereafter  mitted  to  sue  on  behalf  of  himself  and 
cited  in  this  note,  will  be  found  useful,  many  other  persons,  and  some  other 
In  the  case  named  it  appeared  that  hj  similar  cases.    The  court  has  even  gone 
the  rules  of  club    the    bankers  were  to  this  extent :  in  the  case  of  an  insol- 
alone  authorized  to  receive  money  on  vent  partnership  not  formally  dissolved, 
account  of  the  club.    Some  of  the  mem-  it  has  permitted  a  bill  to  be  filed  by  one 
bers  subscribed,  and  purchased  the  fur-  or  more  on  behalf  of  the  rest  against 
ttitore,  which  by  deed  executed  by  the  the  governing  body,  to  have  the  assets 
subscribers  was  vested  in  the  plaintiflf,  collected,  and  applied,  as  far  as  they 
in  trust  to  repay  the  amount  subscribed,  would  go,  toward  the  discharge  of  the 
and  to  pay  the  surplus  to  the  committee  debts ;  and  that  without  seeking  to  as- 
for  the  benefit  of  the  club.    The  club  certain  the  rights  and  liabilities  of  the 
becoming  embarrassed  was  afterward  parties  between  themselves,  and  oonse- 
diBsolved,  and  the  committee  were  au-  quently  leaving  litigation  as  between 
thorized  to  wind  up  the  afilurs.     Hast-  tnose  parties  entirely  open  after  the 
ings  and  Emly,  two  of  the  committee,  debts  have  been  paid,  that  is,  it  has 
sold  the  furniture,  and  alone  received  sanctioned  a  suit  which  sought  nothing 
the  produce,  together  with  other  gen&  but  to  compel  a  satisfaction  pro  tanto, 
ral  assets  of  the  club.    A  bill  was  filed  of  the  partnership  debts,  as  ur  as  the 
bv  the  plaintiff  on  behalf,  etc.,  against  defident  assets  would  extend,  and  then 
Hastings  and  Ehnly ,  and  another  mem*  leave  all  the  members  of  the  partnership 
her  of  the  club,  to  recover  the  moneys  exposed  to  such  litigation  as  the  unsatis- 
in  the  hands  of  H  and  £,  and  praying  fied  creditors  might  choose  to  adopt  for 
that  the  furniture  money  might  be  paid  the  recovery  of  the  remainder  of  their 
to  the  plaintiff  on  the  trusts   of  the  debts;  and  also  leave  the  partners  liable, 
deed,  or  otherwise  as  the  court  might  as  amonr  themselves,  to  such  suits  for 
direct,  and  that  the  general  assets  re-  contribution  as  the  particular  circum^ 
covered  might  be  paid  to  the  bankers  stances  of  the  case  might  render  it  nec- 
or  otherwise,  etc    On  demurrer  it  was  essary.     In  this  case  it  is  alleged  that 
held  that  the  bill  was  not  defective  for  the  two  defendants,  Hastings  and  Emly, 
want  of  parties,  and  that  neither  the  have  possessed  themselves  of  property 
other  parties  to  the  deed,  nor  the  other  belonging  to  this  club,  which  I  must 
members  of  the  club  were  necessary  consider  as  a  partnership ;  that  one  of 
parties.    Lord  Langdale,  M.  R.   "  It  was  the  sums,  namely,  the  furniture  money, 
at  one  time  supposed  that,  in  conse-  is  subject  to  a  peculiar  trust,  and  the 
quence  of  the  general  rule  that  com-  other  moneys  are  general  assets  of  the 
plete  justice  must  be  done  with  respect  partnership.  They  have  possessed  them- 
to  the  subject-matter,  the  court    could  selves  of  these  sums  of  money,  and  re- 
not  and  would  not  interfere  at  all  as  be-  fuse  to  account  for  them.     This  bill  de- 
tween  partners,  unless  the  partnership  sires  to  recover  them,  not  for  the  pur- 
was  to  be  dissolved  and  finally  wound  pose  of  distribution  by  the  court  through 
up  and  settied ;  and  there  are  several  the  means  of  this  suit,  but  for  the  pur- 
oonflictinff  causes  In  the  books  on  that  pose  of  bringing  them  within  the  con- 
subject,  different  judges  having  enter-  trol  of  the  governing  body  of  the  part- 
tained   very  strong  opinions  and  very  nership,  in  order  that  they  may  be  ap- 
different  views  on  that  question.     I  no-  plied  under  their  control,  according  to 
ticed  on  the  former  occasion  (sup.  n.  5),  the  rights  of  the  parties.     That  seems 
that  it  now  appears  very  clear  that  there  to  me  to  be  the  nature  of  the  bill.    Can 
is  no  such  rule.    It  has  been  decided  that  be  done?    The  plaintiff  and  all  the 
that  in  a  continuing  partnership,  if  a  other  members,  except  these  two  de- 
few  have  an  interest  in  a  particular  sub-  fendants,  must  have  an  interest  in  hav- 
iect  adverse  to  all  the  rest,  and  claim  ing  the  money,  wldch  the  demurrer  ad- 
for  themselves  the  benefit  of  that  inter-  mns  to  be  in  the  defendant's  possession, 
est,  a  bill  may  be  filed  against  those  brought  within  the  control  of  the  club; 
few  by  one  or  more  partners  on  behalf  that  is  the  common  interest  of  all.  How 
of  themselves  and  all  the  rest.    That  is  this  money,  when  it  is  brought  within 
a  remarkable  instance  of  a  case  where  the  control  of  the  club,  ought  to  be  ap- 
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On  this  subject  Mr.  Parsons  obserres:  '^An  acconnt  and  a  dissolution 
seem  to  be  so  clearly  connected  that  Lord  Eldon,  as  we  have  seen,  was 
unwilling  to  grant  an  account  unless  the  petitioner  prayed  also  for  a 
dissolution ;  but  this  cannot  be  deemed  a  rule  of  equity,  although  in 
a  great  majority  of  cases  where  the  relations  between  the  partners  are 
such  that  one  of  them  can  obtain  an  account;  only  through  the  inter- 
position of  a  court,  a  dissolution  is,  and  should  be  asked/'' 

Mr.  Lindley  has  taken  a  broad  and  comprehensive  view  of  this 
question,  in  his  valuable  treatise  on  partnerships.  He  says  :  *^  For- 
merly courts  of  equity  were  averse  to  interfering  at  all  between  one 
partner  and  another,  unless  it  was  for  the  purpose  of  dissolving  the 
partnership ;  or,  if  it  was  dissolved  already,  of  finally  settling  up  its 
affairs.    Hence,  it  will  be  found  on  reference  to  the  older  reported 

plied^  is  another  matter.  To  ask  to  re-  raise  the  same  objection  in  their  an- 
cover  it  and  place  it  within  the  control  swer."  Bichardson  y.  Hastings,  7  Bear, 
of  the  clab»  and  leave  it  there  sabject  823 ;  S.  C,  id.  801 ;  sup.  n.  6.  As  to  the 
to  litigation,  is  asking  no  more  than  was  general  rule  requiring  all  parties  in  in- 
done  in  the  case  of  W allworth  v.  Holt,  terest  to  be  parties  to  the  suit,  see  Mare 
where  matters  were  thus  left.  If,  then,  v-  Malachy,  1  Myl.  &  Cr.  558 ;  Bajlej  v. 
it  is  for  the  common  benefit  of  all,  ex-  Best,  1  Russ.  &  M.  659  ;  Hoxie  v.  Carr, 
cept  the  two  defendants,  that  those  1  Sumn.  (U.  S.^  178 ;  HaUett  v.  Hallett, 
funds  should  be  recovered,  why  should  2  Paige  (JS,  Y.),  18, 19 ;  Hawley  v.  Cra- 
it  not  be  done?  It  is  siud  that  this  is  a  mer,  4  Cow.  (N".  TO  728;  Evans  v. 
ease  of  dissolution.  Very  true,  and  this  Stokes,  1  Keen,  24;  Feary  t.  Stephen- 
shows  that  there  ought  to  be  a  winding  son,  1  Beav.  42 ;  Haydon  v.  Bell,  id. 
up  and  a  final  settlement.  But  howls  848,  and  n.  1,  id;  Brooks  v.  Stuart,  id. 
it  with  a  partnership  after  a  dissolution,  512  ;  Bainbridge  v.  Burton,  2  Beav.  589  ; 
and  before  the  affairs  of  the  partnership  Baldwin  v .  Lawrence,  2  Sim.  &  Stu.  19, 
are  wound  up  ?  The  mutual  connection  26,  n.  1 ;  Blain  v.  Agar,  1  Sim.  44,  and 
between  the  partners  is  not  dissolved  n.  l»id.;  Lowry  v.Furton,9Sim.ll4»and 
with  the  dissolution  of  the  partnership,  n.  1,  id.;  Mangles  v  Grand  Collier  Dock 
because  it  must  continue  for  the  pur^  Co,,  10  Sim,  541;  Perry  v.  Knott,  4  Be*v. 
pose  of  collecting  the  assets  and  wind-  179 ;  Eades  v.  Harris,  1  Yo.  &  Coll.  C. 
ing  up  the  partnership ;  and  until  these  C.  280 ;  Wardell  v.  Claxton,  id.  265 ; 
matters,  are  all  closed,  there  is  a  qucui  Hawkins  v.  Hawkins,  1  Hare,  548 ;  Bob- 
partnership,  a  mutual  interest  between  erts  v.  Merchant,  id.  549;  Holland  v. 
the  parties.  In  the  present  state  of  the  Baker,  8  id.  68.  When  dispensed 
record  the  question  is  whether  the  de-  with,  Walbum  v.  Ingilby,  1  Myl.  &  K. 
fendants  are  to  answer.  I  cannot  de-  77;  Wendell  v.  Van  ^nsselaer,  1  Johns, 
termine  at  this  time  whether,  in  oonse-  Ch.  (N.  T.)  8^ ;  Shuttle  worth  v.  How- 
quence  of  what  may  appear  in  the  an-  arth,  ante,  495 ;  Hallett  v.  Hallett,  vbi 
ewer,  it  may  not  hereafter  be  absolutely  iupra;  Wakeman  v.Grover,4  Paige's  Ch. 
necessary  to  make  the  parties  referred  (N.  T.)  28  ;,  Harrison  v.  Urann,  1  Story, 
to  and  other  persons  parties.  Taking  64;  Harvey  v.  Harvey,  4  Beav.  215, 
the  statements  of  the  bill  as  they  now  220 ;  Eades  v.  Harris,  vid  sup.;  Blain  v. 
stand  admitted  by  the  demurrer,  it  does  Agar,  2  Sim.  289.  Ab  to  bill  on  behalf 
not  appear  to  me  that  I  ought  to  allow  ox  plaintiff  and  others,  see  Taylor  v. 
the  present  demurrer;  but  overruling  Salmon,  an^,  142,  and  cases  cited  n.  1, 
it,  I  beg  to  have  it  clearly  understood  id. ;  Milligan  v.  Mitchell,  8  Myl.  &  Cr. 
that  it  may  appear  hereafter  that  it  is  84;  Dias  v.  Bouchaud,  10  Paige's  Ch.  (N. 
quite  necessary,  not  only  to  make  the  Y.)  447 ;  Harvey  v.  Harvey,  vbi  wp. ; 
persons  now  pointed  out,  but  other  per-  Baldwin  v.  Lawrence,  2  Sim.  h  Stu.  19, 
sons  parties;  for  after  this  demurrer  is  26,  and  n.  1,  id.;  Benson  v.  Heathom,  1 
overruled,  the    defendants   may  still  To.  ft,  Coll.  C.  C.  826. 
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decisions  that  if  a  dissolution  i^as  not  sought,  the  court  would  not 
decree  a  partnership  account,  nor  restrain  a  partner  from  infringing 
the  partnership  articles,  nor  protect  the  partnership  assets  from  de- 
struction or  waste.  This  rule,  at  no  time  perhaps  yery  inflexible,  has 
gradually  been  relaxed,  it  having  been  discovered  to  be  more  condu- 
cive to  justice  to  interfere  to  prevent  some  definite  wrong,  or  to 
redress  some  particular  grievance,  than  to  decline  to  interfere  at  all 
unless  complete  justice  can  be  done  by  winding  up  the  partnership, 
and  in  that  manner  settling  all  disputes."* 

Again,  he  says  :  ^^  The  account  which  a  partner  may  seek  to  have 
taken  may  be  either  a  general  account  of  the  dealings  and  transac- 
tions of  the  firm,  with  a  view  to  the  winding  up  of  the  partnership ; 
or  a  more  limited  account  directed  to  some  particular  transaction  as 
to  which  a  dispute  has  arisen." 

It  was  formerly  considered  that  no  account  between  partners  could 
be  ^ken  in  equity  save  with  a  view  to  a  dissolution.'  And  a  bill  pray- 
ing an  account  but  not  a  dissolution  has  been  held  bad  on  demurrer.' 
The  reason  alleged  for  this  doctrine  was  the  impossibility  of  doing 
complete  justice  without  winding  up  the  whole  concern,  and  ascer- 
tainii^g  the  final  balances  due  from  the  partners  respectively.  This 
reason,  however,  is  far  from  satisfactory,  and  it  has  long  been  felt 
that  in  their  anxiety  to  do  complete  justice,  courts  of  equity  often 
refused  relief  in  cases  where  their  interference,  to  a  limited  extent 
only,  would  have  been  highly  beneficial  and  loudly  called  for.  It  has 
been  felt,  in  short,  that  much  more  injustice  frequently  arose  from 
their  refusal  to  do  less  than  complete  justice,  than  could  have  arisen 
from  their  interfering  to  no  greater  extent  than  was  desired  by  the 
suitor  aggrieved.  Accordingly  in  the  late  case  of  Prole  v.  Masterman* 
where  the  promoter  of  a  company  sought  to  make  his  co-promoters 
contribute  to  a  debt  paid  by  him,  btit  for  which  they  were  liable  as 
well  as  he,  it  was  held  that  a  decree  might  be  made  without  directing 
a  general  account  of  what  was  due  from  the  plaintiff  in  respect  to 
other  matters.  Again,  *in  the  case  of  a  mutual  insurance  society, 
where  the  funds  of  the  society  are  answerable  for  the  payment  of 
moneys  due  upon  their  policies,  an  assured  member  is  entitled  to  an 
account  of  what  is  due  to  him  upon  his  policy,  and  to  a  decree  of 
payment  for  what  is  so  due,  without  involving  himself  in  any  general 

1  land.  OD  Part.  75d.  *  Loscomb  v.  Boflsell,  4  Sim.  8. 

•  Tormfln  v.  Homfra7,2  V.  &  B.  839  ;       *21  Beav.  61. 
Kaebell  y.  White,  2  Y.  &  C.  Ex.  15. 
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account  of  the  dealings  and  transactions  of  the  society^  or  praying  for 
a  dissolution  thereof.' 

The  old  rule,  therefore,  that  a  decree  for  an  account  will  not  be 
made  save  with  a  view  to  the  final  determination  of  all  questions  and 
cross  claims  between  them,  and  to  a  dissolution  of  the  partnership,. 
must  be  regarded  as  no  longer  in  force. 

There  are  three  classes  of  cases  in  which  suits  for  an  account,  with* 
out  a  dissolution,  are  more  particularly  common,  and  to  which  it  is 
necessary  specially  to  refer.    These  are: 

1.  Where  one  partner  has  sought  to  withhold  from  his  copartner 
the  profit  arising  from  some  secret  transaction. 

2.  Where  one  partner  has  sought  to  exclude  or  expel  his  copartner,, 
or  to  drive  him  to  a  dissolution. 

3.  Where  the  partnership  has  proved  a  failure,  and  a  limited 
account  will  result  in  justice  to  all  parties.' 


Of  the  zlgfat  to  an  aooount  and  dUoovery  gan«rally ,  as  betwe«n  partnan  &nd 
thoae  claiming  under  them. 

Sec.  285a.  The  right  of  every  partner  to  have  an  account  from  his 
copartners  of  their  dealings  and  transactions  is  too  obvious  to  require 
comment  The  agreement  between  partners  is  for  a  participation  of 
profits,  and  generally,  also,  for  a  community  of  loss  ;  and  as  has  been 
seen,  an  action  at  law  is  not,  except  under  peculiar  circumstances,  an 
adequate  remedy  for  the  enforcement  of  the  obligations  arising  from 
such  an  agreement.  By  a  suit  in  equity  for  an  account,  however,  a 
partner  is  enabled  to  obtain  not  only  a  discovery  as  to  his  copartner'a 
dealings,  but  also  payment  of  what  on  taking  the  account  may  be 
found  to  be  dne  from  him,  whether  by  virtue  of  his  agreement  to 
share  profits,  or  by  virtue  of  his  agreement  to  contribute  to  losses. 
By  means  of  a  suit  for  an  account,  moreover,  a  partner  is  enabled  to 
secure  the  due  application  of  the  partnership  assets  in  payment  of 
the  debts  of  the  firm,  and  the  distribution  of  the  surplus  amongst 
himself  and  copartners.  The  equitable  remedy  of  account  is,  there- 
fore, most  efficacious,  and  by  means  of  it  all  disputes  between  part- 
ners as  to  their  mutual  rights  and  liabilities  respecting  profit  and 
loss  are  capable  of  being  completely  adjusted.  This  remedy  is  open 
to  partners  although  the  partnership  accounts  are  not  complicated,' 

1  See  Hutchinson  v.  Wright,  25  Beav.  trine.     Wadley  v.  Jones,  55  Ga.  329. 

444;   Taylor  v.  Dean,  2Si  id.  429 ;  Rob-  And  see  same  doctrine  in  eaee  of  an  In- 

Bon  V.  M'Craight,  25  id.  272.  Juneticn.  Dari^y.  Weaver,  49  Ga.  626. 

*Lind.  on  Part.  805,  806.    Bnt  see  in       scrnikafaank  r.  M'Viear,  8  Bear.  106; 

a  recent  caae  in  Q&oTffiA,  a  contrary  doc-  see  Frietaa  y.  Doe  Santoe,  1  T.  &  J.  574* 
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and  although  an  action  at  law  might,  under  the  circumstances,  be 
sustainable,*  A  court  of  equity  is  not,  however,  the  proper  tribunal 
for  the  investigation  of  a  claim  for  damages  arising  from  a  wrongful 
act,  and  a  bill  by  one  partner  against  another  for  the  recovery  of  such 
damages  will  not  lie,  although  in  form  the  suit  is  for  an  account.' 

Bxeoaton  of  doo«Med  partnar  entitled  to  an  aoooant. 

Sbc.  286.  An  account  may  be  had  by  one  partner  or  his  executors  or 
administrators '  against  his  copartner  or  his  executors  or  administrators/ 
So  by  the  assignees  of  a  bankrupt  partner  against  the  solvent  partner  ^ 
or  his  executors.*  So  a  solvent  partner  may  file  a  bill  for  an  account 
against  the  assignees  of  his  bankrupt  copartner  ;  and  notwithstand- 
ing the  rule  against  making  mere  witnesses  parties,  the  bankrupt  him- 
self may,  it  is  said,  be  nuule  a  defendant  for  the  purposes  of  discovery, 
though  if  relief  is  prayed  against  him,  a  demurrer  by  him  will  hold."^ 
Again>  if  a  partner's  share  is  taken  in  execution,  the  purchaser  from 
the  sheriff  is  entitled  to  an  account  from  the  solvent  partners,  as  is 
atao  the  execution  debtor  himself.* 

Sab-partner  has  no  right  to  an  aooount. 

Sec.  287.  A  subpartner  has  no  right  to  an  account  from  the  principal 
firm,  or  any  of  the  members  of  it,  except  the  one  with  whom  he  is  a  sub- 
partner,  for  there  is  no  contract  or  privity  save  between  those  two.* 
It  has  even  been  said  that  if  a  partner  charges  or  mortgages  his  share 
in  favor  of  a  creditor,  the  latter  has  no  right  to  an  account  from  the 
other  partners  of  the  profits  to  which  their  copartner  may  be  entitled. 
This,  however,  is  by  no  means  clear, ^*  and  as  regards  partners  in  mines, 
it  has  been  decided  that  a  mortgagee  of  one  partner  is  entitled  to  an 
account  against  the  other  partners."  If  a  partner,  with  the  consent 
of  his  copartners,  assigns  his  share  in  the  partnership,  the  assignee 

^  Wright  ▼.  Hunter,  5  Ves.  792,  where  'As  in  Addis  ▼.  Knifrht,  1  Mer.  119. 

the  bUl  was  for  contribution.    Blain  v.  ^  Whitworth  y.  Davie,  1  V.  &  B.  545 ; 

Agar,  1  Sim.  2f7,  and  2  id.  289,  where  see  Mitford's  PI.  187»  edn.  5. 

tiM  biU  was  for  the  recovery  back  of  "  deo  Haberehon  v.  Blarton,  1  De  G. 

deposits ;  see,  too,  Townseud  v.  Ash,  8  &  Sm.  121 ;  Perens  v.  Jolmson,  8  Sm.  & 

Atk.  886,  aa  to  the  profits  of  partnership  Q.  419. 

real  estate.  *  Brown  v.  De  Tastet,  Jac  284;  Ray. 

'  Duncan  v.  Luntley,  2  Mac.  &  G.  80,  mond's  cane,  cited  in  Ex  parte  Barrow, 

where  shares  liad  been  wrongfully  sold  2  Rose»  255 ;  Bray  v.  Fromont,  6  Madd. 

by  the  secretary  of  a  company.    Com-  5,  and  see  KiUock  v.  Greg,  4  Buss.  285, 

pace  Mure  v.  Malachi,  1  M.  &  Cr.  659.  as  to  agents. 

>  Hevne  v.  Middiemore,  1  Bep.  in  Ch.  ^<^Glyn  v.  Hood,  1  Giff.  828,  and  on  ap- 

188 ;  Hackweil  v.  Eustman,  Gro.  Jac.  410.  peal  6  Jnr.  (N.  S.)  158,  is  an  instance  of  a 

4  Beaumont  v.  Grover,  1  Sq.  Ab.  8,  suit  for  an  account  by  the  asaignee  of  a 

pi.  7.  partner's  shave. 

*  As  in  Wilson  v.  Gieenwood,!  Swanst.  "  BenUey  v.  Bates,  4  Y.  &  C.  Ex.  182. 
471. 
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will,  by  virtne  of  this  assent,  acquire  the  rights  of  the  assignor,  and 
be,  therefore,  entitled  to  an  account  from  the  other  partners  ^ 

Rights  of  crediton  and  lagatees  of  deceased  partner. 

Sec.  288.  If  a  partner  dies,  a  question  arises  as  to  the  right  of  his 
creditors  and  legatees  to  file  a  bill  against  the  other  partners  for  an  ac- 
count of  the  share  of  the  deceased.  The  creditors  of  the  late  firm  hare  an 
undoubted  right  to  file  a  bill  against  the  executors  of  the  deceased 
and  the  surviying  partners,  in  order  to  obtain  payment  of  their  debt  out 
of  the  assets  of  the  deceased.'  But  the  separate  creditors,  or  the  lega- 
tees, or  next  of  kin  of  a  deceased  partner,  stand  in  a  very  different  posi- 
tion. In  the  absence  of  sp^ial  circumstances,  they  haye  no  loct^ 
standi  against  the  surviying  partnei*s,  but  only  against  the  legal  per- 
sonal representatiye  of  the  deceased  partner ; '  and  it  is  only  when 
there  is  collusion  between  these  persons,  or  when  circumstances  haye 
occurred  which  preclude  the  representatiye  from  himself  obtaining  a 
decree  for  an  account  of  the  share  of  the  deceased,  that  his  separate 
creditors,  legatees,  or  next  of  kin  may  themselyes  file  a  bill  for  that 
purpose  against  the  surviving  partners.' 

liiinited  acoonnt  withont  diasolntion. 

Sec.  289.  The  account  which  a  partner  may  seek  to  have  taken 
may  be  either  a  general  account  of  the  dealings  and  transactions  of 
the  firm,  with  a  view  to  a  winding  up  of  the  partnership ;  or  a  more 
limited  account,  directed  to  some  particular  transaction  as  to  which 
a  dispute  has  arisen. 

It  was  formerly  considered  that  no  account  between  partners  could 
be  taken  in  equity,  save  with  a  view  to  dissolution,*  and  a  bill  pray- 
ing an  accQunt  but  not  a  dissolution  has  been  held  bad  on  de- 
murrer.* The  reason  alleged  for  this  doctrine  was,  the  impossibility 
of  doing  complete  justice  without  winding  up  the  whole  concern,  and 
ascertaining  the  final  balances  due  to  or  from  the  partners  respect- 
ively. This  reason,  however,  is  far  from  satisfactory,  and  it  has  been 
long  felt  that  in  their  anxiety  to  do  complete  justice,  courts  of  equity 
often  refused  relief  in  cases  where  their  interference,  to  a  limited  ex- 
tent only,  would  have  been  highly  beneficial  and  was  loudly  called 
for.     It  has  been  felt,  in  short,  that  much  more  injustice  frequently 

iSeeFawcetty.WhitehouBe4R.&M.182.        «  See  the  cases  last  cited.    This  sub- 

*  XVilkinson  ▼.  Henderaon,  1  M.  &  K.    jeet  will  be  again  alluded  to. 

582,  and  see  pott,  *  Forman    v.  Homfraj,    2  V.  &    B. 

*  Dayies  y.  Davies,  1  Keen,  584 ;  Tra-  829 ;  KnebeU  v.  White,  2  Y.  ^  G.  Ex. 
vis  V.  Milne,  9  Ha.  141 ;  Langley  v.  The    15. 

Earl  of  Oxford,  2  Amb.  798,  Slant's  ed.;       •  Losoomb  ▼.  Bossell,  4  Sim.  8. 
Seeley  v.  Boehm,  2  Madd.  180. 
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arose  from  their  refusal  to  do  less  than  complete  justice,  than  could 
haye  arisen  from  their  interfering  to  no  greater  extent  than  was  de- 
sired hy  the  suitor  aggrieved.  Accordingly,  in  the  late  case  of  Prole 
▼•  Masterman/  where  the  promoter  of  a  company  sought  to  make  his 
CO- promoters  contribute  to  a  debt  naid  by  him,  but  for  which  they 
were  liable  as  well  as  he,  it  was  held  that  a  decree  might  be  made 
without  directing  a  general  account  of  what  was  due  from  the  plain- 
tiff in  respect  of  other  matters.  Again,  in  the  case  of,  a*  mutual  in- 
surance society,  where  the  funds  of  the  society  are  answerable  for  the 
payment  of  the  moneys  due  upon  their  policies,  an  assured  member 
is  entitled  to  an  account  of  what  is  due  to  him  upon  his  policy,  and 
to  a  decree  for  the  payment  of  what  is  'due,  without  inTolving  him- 
self in  any  general  account  of  the  dealings  and  transactions  of  the 
society,  or  praying  for  a  dissolution  thereof.' 

The  old  rule,  therefore,  that  a  decree  for  an  account  between  part- 
ners will  not  be  made  save  with  a  view  to  the  final  determination  of 
all  questions  and  cross  claims  between  them,  and  to  a  dissolution  of 
the  partnership,  must  be  regarded  as  no  longer  in  force. 

XnitanoM  In  which  limited  aoooontfl  may  b«  had. 

Sec.  290.  There  are  three  classes  of  cases  in  which  suits  for  an 
account  without  a  dissolution,  are  more  particularly  common,  and  to 
which  it  is  necessary  specially  to  refer.    These  are — 

1.  Where  one  partner  has  sought  to  withhold  from  his  copartner 
the  profit  arising  from  some  secret  transaction. 

2.  Where  one  partner  has  sought  to  exclude  or  expel  his  copartner 
or  to  drive  him  to  a  dissolution. 

3.  Where  the  partnership  has  proved  a  failure,  and  a  limited  ac- 
count will  result  in  justice  to  all  parties. 

1.  Where  one  partner  has  obtained  a  secret  benefit,  from  which 
he  seeks  to  exclude  his  copartners,  but  to  which  they  are  en- 
titled, they  can  obtain  their  share  of  such  benefit  by  a  suit  for 
an  account,  and  such  a  suit  is  sustainable,  although  no  dissolution  is 
prayed.  The  cases  illustrating  this  doctrine  have  been  already 
noticed  at  length,  and  it  will,  therefore,  be  sufficient  here  to  state  that 
an  account  was  directed,  although  the  plaintiff  did  not  seek  to  have 
the  partnership  dissolved  or  its  affairs  wound  up.' 

^  21  Bear.  61.     Ck>mpare  Mannings  v.    too,    Robeson    ▼.    McCreigIxt,    25    id. 
Bary,  Tarn.  147.   The  circumstance  that    272. 

an  action  for  contribution  will  lie  does        *  Hichens  v.  Gongreve.  1  R.  &  M.  150  ; 

Liten( 


not  oust  the  jurisdiction  of  a  court  of  Fawcett  ▼.  Whitehouse,  id.  182 ;  The 
luitj.  Wright  ▼.  Hunter,  5  Ves.  790.  Society  of  Practical  Knowledge  v.  Ab- 
*  See  Hutdiinsonv.  Wright,  25  Beav.    bott,  2   Beav.  559;    Beck  V.  Kantoro- 


equitj.  Wright  ▼.  Hunter,  5  Ves.  790.        Society  of  Practiotl  Knowledge  v.  Ab- 

itdiinsonv.  Wright,  25  Beav.    bott,  2 
444;  Taylor  ▼.  Dean,  22  id.  429.    See,    wicz,  8  E.  &  J.  280. 
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In  all  the  other  oases  of  this  class,  except  Clegg  v.  Fishwick/  ia 
which  a  dissolution  was  prayed,  the  report  is  silent  as  to  whether  a 
general  winding-np  was  sought  or  not. 

With  reference  to  cases  of  this  description,  it  may  be  observed  that 
where  the  benefit  which  the  plaintiffs  assert  their  right  to  share  has 
not  yet  been  obtained,  but  only  agreed  for  by  their  copartners,  the 
plaintiffs  have  no  locus  standi  against  the  person  with  whom  the 
agreement  has  been  entered  into  by  those  partners,  and  cannot  there- 
fore restrain  such  person  from  performing  that  agreement.  The 
proper  course  for  che  aggrieved  partners  to  take  is  to  proceed  against 
their  delinquent  copartners,  and  claim  from  them  the  benefit  of  the 
agreement  into  which  they  have  entered.* 

2.  Where  one  partner  has  sought  to  exclude  or  expel  his  copartner, 
or  to  drive  him  to  a  dissolution.  In  oases  of  this  description  an  ac- 
count has  been  directed,  although  no  dissolution  was  asked. 

The  general  proposition,  that  courts  of  equity  will  interfere  under 
the  circumstances  now  supposed,  was  laid  down  by  Sir  John  Leach  in 
Harrison  v.  Armitage,'  where,  however,  no  account  was  directed, 
inasmuch  as  the  evidence  did  not  establish  a  partnership.  But  in 
Chappie  V.  Cadell  ^  an  account  was  directed  at  the  suit  of  a  minority 
where  the  majority  had  sold  a  partnership  newspaper  to  a  stranger,  and 
some  of  the  more  active  of  the  majority  had  then  entered  into  a  freA 
agreement  with  the  purchaser  to  carry  on  the  paper  in  partnership 
with  him.  Bichards  v.  Davies  *  went  a  step  further.  There  a  part- 
nership had  been  entered  into  for  a  number  of  years  which  was  still 
unexpired.  The  defendants  would  come  to  no  acoount  with  the 
plaintiff  respceting  the  partnership  dealings  and  transactions,  but  on 
the  application  of  the  plaintiff  a  decree  for  an  account  of  all  past 
transactions  was  made.  Sir  John  Leach,  in  pronouncing  judgment, 
observed  that  the  plaintiff  had  no  relief  at  law  for  money  due  to  him 
on  a  partnership  acoount ;  that  if  a  court  of  equity  refused  him  relief, 
he  would  be  wholly  without  remedy;  and  in  answer  to  the  objection  that 
if  such  a  suit  were  entertained  the  defendant  might  be  vexed  by  a 
new  bill  whenever  new  profits  accrued,*  his  Honor  asked  what  right 

>  1  Mac.  &  Q,  294.  «  Jac  687. 

'See  Adler  v.  Fouracre,  8  Swanst.  •2B.  &M.  847. 

489,  where  an  injunction  wae  granted  ^Thia  objection  waa  made  by  X^ord 

reetraininfi^  the  executors  of  a  deceased  Eldon  in  Forman  ▼.  Homfray,  2  v.  &  B. 

partner  who  had  agreed  for  a  reneinn&l  380 ;  by  V.  0.  Shadwell  in  Loaoomb  ▼. 

of  a  lease   from  disposing  of  the  lease  Russell,  4  Sim.  8 ;  and  by  Bazon  Alder- 

when  granted,  except  for  the  benefit  of  son  in  KnebeU  v.  White,  2  Y.  &  C 

the  partnership.  Ex.  15. 

*4Madd.  148. 
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Tiroald  the  defendant  have  to  complain  of  such  new  bill  if  he  repeated 
the  injustice  of  withholding  what  was  due  to  the  plaintiff  ? 

Fairthome  v.  Weston'  is  another  authority  in  point.  In  that  case 
two  solicitors  entered  into  partnership  for  a  term  of  years,  and  before 
the  term  expired  the  defendant  conducted  himself  in  such  a  way  as 
to  preyent  the  possibility  of  the  partnership  business  being  carried 
on.  The  defendant's  object  was  to  compel  the  plaintiff  to  dissolye. 
The  plaintiff,  however,  instead  of  dissolving,  filed  a  bill  for  an  account 
of  the  partnership  dealings  and  transactions  since  the  last  settlement, 
And  for  a  receiver.  The  defendant  insisted  that  the  plaintiff  was 
entitled  to  no  relief,  except  with  a  view  to  a  dissolution;  but  the  court 
held  otherwise,  and  observed  that  there  was  no  universal  rule  to  the 
effect  that  a  bill,  asking  for  a  particular  account,  but  not  a  dissolution, 
was  demurrable;  and  that,  if  there  were  any  such  rule,  a  person  fraud- 
ulently inclined  might,  of  his  mere  will  and  pleasure,  compel  his 
<;opartner  to  submit  to  the  alternative  of  dissolving  a  partnership,  or 
ruin  him  by  a  continued  violaticm  of  the  partnership  contract. 

Again,  where  a  person  seeks  to  establish  a  partnership  with  another 
who  denies  the  plaintiff's  title  to  be  considered  a  partner,  if  the  former 
is  successful  upon  the  main  point  in  dispute,  an  account  of  the  past 
dealings  and  transactions  will,  be  decreed,  although  the  plaintiff  does 
not  seek  for  a  dissolution  of  the  partnership  which  he  has  proved  to 
^xifit*  Upon  the  same  principle  it  is  apprehended,  that  if  a  partner 
is  wrongfully  expelled,  and  he  is  restored  to  his  status  as  partner  by 
the  decree  of  the  court,  an  account  will  be  directed,  but  the  partner- 
ship will  not  necessarily  be  dissolved.' 

As  regards  mines  it  has  also  been  decided,  that  if  one  co-owner 
excludes  another  from  his  share  of  the  profits,  an  account  will  be 
directed,  although  no  dissolution  is  prayed.^  But,  as  each  co-owner 
of  a  mine  can  sell  his  share  without  the  consent  of  the  other  owners, 
there  is  no  occasion  for  him  to  ask  for  a  dissolution,  and  the  case  of 
:a  mine  is,  therefore,  perhaps,  not  an  apt  illustration  of  the  doctrine 
in  question. 

3.  Where  the  partnership  has  proved  a  failure,  and  a  limited  account 
will  result  in  justice  to  all  parties,  such  an  account  will  be  directed, 
^though  the  bill  contains  no  express  prayer  for  a  dissolution.  The 
leading  case  in  support  of  this  proposition  is  Walworth  v.  Holt,^  in 

>  3  Ha.  887.  where  the  bill  prajed  for  a  diBisolation, 

*Knowle6  ▼.    Houghton,  11  Vesej,  but  no  dissolution  was  decreed. 

1«8.  *  Bentley  v.  Bates,  4  Y.  &  C.  Ex.  182. 

*See  Blisaet  v.  Daniel,  10  Ha.  406,  *4M.  A;Cr.  619. 
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which  Lord  Gottonham,  in  an  elaborate  and  jnsUy  celebrated  judgments 
OYermled  a  demnrrer  to  a  bill  by  some  of  the  shareholders  of  an 
insolvent  joint-stock  bank^  on  behalf  of  themselyes  and  others,  against 
the  directors^  tmstees^  and  public  officer  of  the  company,  and  cer- 
tain shareholders  who  had  not  paid  np  their  calls,  praying  that  an 
account  might  be  taken  of  all  the  partnership  assets,  and  that  the 
outstanding  assets  might  be  got  in  by  a  receiyer,  and  that  the  whole 
might  be  converted  into  money  and  applied  toward  the  satisfaction  of 
the  partnership  debts.  In  delivering  judgment,  the  Lord  Ohancellor 
observed,  **  When  it  is  said  that  the  court  cannot  give  relief  of  this 
limited  time,  it  is,  I  presume,  meant  that  the  bill  ought  to  have 
prayed  a  dissolution,  and  a  final  winding  up  of  the  affairs  of  the  com- 
pany. How  far  this  court  will  interfere  between  partners,  except  in 
cases  of  dissolution,  has  been  the  subject  of  much  difference  of  opin- 
ion, upon  which  it  is  not  my  purpose  to  say  any  thing  beyond  what 
is  necessary  for  the  decision  of  this  case;  but  there  are  strong  authori- 
ties for  holding  that,  to  a  bill  praying  a  dissolution,  all  the  partners 
must  be  parties;  and  this  bill  alleges  that  they  are  so  numerous  as  to 
make  that  impossible.  The  result,  therefore,  of  these  two  rules 
would  be,  the  one  binding  the  court  to  withhold  its  jurisdiction,  except 
upon  bills  praying  a  dissolution,  and  the  other  requiring  that  all  the 
partners  should  be  parties  to  a  bill  praying  it,  that  the  door  of  this 
court  would  be  shut  in  all  cases  in  which  the  partners  or  shareholders 
are  too  numerous  to  be  made  parties,  which,  in  the  present  state  of 
the  transactions  of  mankind,  would  be  an  absolute  denial  of  justice 
to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of  the  most 
important  of  their  affairs.  This  result  is  quite  sufficient  to  show  that 
such  cannot  be  the  law." 

In  Walworth  v.  Holt  the  bill  was  filed  for  the  sole  purpose  of  having 
the  assets  of  the  company  applied  in  payment  of  its  joint  debts  ;  it 
did  not  pray  an  account  of  the  partnership  dealings  and  transactions 
for  the  purpose  of  obtaining  a  division  of  the  profits  (if  any)  amongst 
the  persons  entitled  thereto.  If  it  had,  probably  a  decree  would  have 
been  refused,  either  because  a  dissolution  ought  to  have  been  asked, 
or  because  all  the  shareholders  were  not  parties  to  the  bilL*  But 
since  Walworth  v.  Holt,  other  cases  have  been  decided  in  which  bills 
praying  for  a  division  of  the  surplus  assets  amongst  the  shareholders, 
but  not  expressly  praying  for  a  dissolution,  have  been  held  good  on 

>  See  Richardflon  v.  Hastings,  7  Bear.  14  Sim.  57,  which  were  similar  cases  to 
828,  and  11  id.  174 ;  Desks  v.  Stanhope,    Walworth  v.  Holt. 
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d^nurrer.'  The  oaae  whioh  hafi  gone  furthest  in  this  direction  is 
Sheppard  v.  Oxenford;'  for  there  every  kind  of  relief  which  would 
have  been  required  iu  the  event  of  a  dissolution  was  prayed  for, 
although  a  dissolution  in  terms  was  not  asked.  In  Sheppard  v.  Oxen- 
ford/  a  number  of  persons  formed  an  association  for  working  mines 
in  Braail.  The  defendfmt  was  the  solo  trustee  of  the  property,  and 
the  sole  director.  Disputes  having  arisen,  a  bill  was  filed  by  a  share- 
holder on  behalf  of  himself  and  all  the  other  shareholders  against 
the  defendant  for  an  account  of  the  moneys  received  and  paid  by  him 
on  behalf  of  the  assodation,  and  for  an  account  of  its  debts,  and  for 
their  pajrment  out  of  the  available  assets,  and  for  a  sale,  if  necessary 
for  that  purpose,  of  part  of  the  property,  and  for  a  division  of  profits. 
The  bill  also  prayed  an  injunction  to  restrain  the  defendant  from  sell- 
ing or  disposing  of  the  property,  and  for  a  receiver  to  get  in  the 
debts  due  to  the  association,  and  to  manage  the  affairs  thereof,  until 
the  accounts  ^ere  taken,  but  no  dissolution  was  asked.  A  demur- 
rer to  this  bill  was  put  in  and  overruled,^  and  an  injunction  was 
granted  restraining  the  defendant  from  selling  or  disposing  of  the 
property  otherwise  than  in  the  ordinary  course  of  business,  and  a 
receiver. and  manager  of  the  property  in  this  country  was  appointed. 
It  is  to  be  observed  that,  although  this  was  a  case  of  a  mine,  the  mine 
was  in  a  foreign  country,  and  was,  strictly  speaking,  partnership 
property,  and  not  merely  so  much  land  belonging  jointly  or  in  com- 
mon to  several  co-owners.  ^ 

Having  regard  to  the  decisions  in  Sheppard  v.  Oxenford,  and  other 
modern  cases  of  a  similar  kind  (especially  Apperley  v.  Page*  and 
Clements  v.  Bowes  *)  it  is  conceived  that  the  doctrine  established  in 
Walworth  v.  Holt  may  be  considered  as  extending  not  only  to  cases 
where  an  account  is  sought  for  the  purpose  of  having  joint  assets 
applied  in  discharge  of  the  joint  liabilities,  but  also  to  cases  where  an 
account  is  sought  for  the  additional  purpose  of  obtaining  a  division 
of  the  surplus  assets  and  profits  amongst  the  parties  entitled  thereto. 
If  this  be  so,  the  last  remnant  of  the  doctrine  that,  in  partnership 
cases,  there  can  be  no  account  without  a  dissolution,  must  be  consid- 
ered as  swept  away. 

Similar  in  many  respects  to  the  class  of  cases  last  referred  to,  are 

»  See  Apperley  v.  Page,  1   Ph.  779 ;        <  See  1  K.  &  J.  801. 
WUson  V.  Stanhope,  2  Ck)U.  629 ;  Cooper        *  1  Ph.  779. 

V.  Webb,  15  Sim.  454,  and  Clements  v.        •  1  Sim    87,  and  2  id.  289 ;   nee,  too, 

Bowes,  17  id.  167.  '  Green  v.  Barrett,  1  Sim.  45  ;  Cridland  v. 

n  K.  &  J.  491.  De  Mauley,  1  De  G.  &  S.  469. 

S1K.&J.  491. 
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those  in  which  an  nnsnccessf ol  attempt  hag  been  made  to  form  a  com- 
pany,  and  the  shareholders  seek  an  account  of  the  application  of  the 
money  subscribed^  and  for  a  return  of  the  whole  or  part  of  their 
subscriptions.  That  a  suit  in  equitjr  is  in  sach  cases  sustainable, 
although  the  subscriptions  or  deposits  might  be  recovered  at  law, 
admits  of  no  doubt,  and  that  no  dissolution  need  be  prayed  is  also 
clearly  established. 

The  instances  in  which  courts  of  equity  have  mterfered  at  the  suit 
of  the  subscribers  of  bubble  companies,  and  compelled  the  projectors 
to  return  the  deposits,  have  been  very  numerous  during  the  last  quar* 
ter  of  a  century. 

The  earliest  case  of  importance  in  which  this  was  done  was  Oolt  v. 
WooUaston.'  There  one  of  the  defendants  had  obtained  a  patent  for 
extracting  oil  from  radishes,  and,  in  conjunction  with  his  co-defend- 
ant, had  got  up  a  company  to  work  the  patent  The  whole  business 
was  an  imposture  and  it  ended  in  failure.  The  plaintiffs  had  psid 
1207.  each  for  six  shares  in  the  company,  and  they  filed  a  bill  for 
repayment  of  their  money  with  interest,  which  was  decreed,  with 
costs.  So  in  Blain  v.  Agar,*  subscribers  to  an  abortive  mining  con- 
cern obtained  a  decree  for  a  return  of  their  subscriptions  with  inter- 
est. In  theee  cases  relief  was  sought  and  obtained  on  the  ground  of 
^raud,  which,  it  was  held,  clearly  gave  courts  of  equity  jurisdiction 
to  interfere,  although  an  action  for  money  had  and  received  might 
have  been  brought  with  success. 

But  it  has  also  been  decided  that  a  court  of  equity  will  decree  the 
return  of  subscriptions  where  the  company  has  become  abortive, 
although  no  fraud  be  proved.'  It  will  also,  if  necessary,  direct  an 
account  of  the  moneys  received,  and  of  the  expenses  properly  incurred 
by  the  managers,  and  payment  out  of  the  deposits  of  those  expenses, 
and  a  distribution  of  the  surplus;  and  it  will  interfere  by  injunction, 
and  by  appointing  a  receiver  in  the  mean  time,  although  no  dissolu- 
tion is  asked. 

Who  may  geek  an  aoootmtlng  — ^What  nuuit  appear  In  UU  far. 

Sec.  291.  A  bill  for  an  account  need  not  contain  an  offer  by  the 
plaintiff  to  pay  what,  if  any  thing,  may  be  found  due  from  him  on 
taking  such  account.*  It  is,  however,  usual,  and  at  one  time  it  was 
necessary,  to  insert  such  an  offer  in  the  bill. 

>  See  Hanrey  y.  CoUett,  15  Sim.  382.  17  Sim.  167,  and  1  Drew.  684,  where  de- 

*  17  Sim.  167.  murrera  to  such  bills  were  overmled. 

»2  P.  W.  164  See,  too.  Sheppard  v.  Oxenford,  1  K.  & 

« Cooper  y.  Webb,  16  Sim.  464 ;  WIL  J.  491 ;  Batt  v.  Monteaux,  id.  98. 

son  V.  Stanhope,  2  Coll.  629 ;  Apperlej  *  The     Columbian     Govemmant     v. 

▼.  Page,  1  Ph.  779;  aementa  v.  Bowee,  Rothachlld,  1  Sim.  103. 
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A  bill  for  an  aocount  of  partnership  dealings  is  not  objectionable^ 
simply  because  it  relates  to  the  dealings  of  several  partnerships^  if 
they^  in  point  of  fact,  are  nothing  more  than  continaations  of  one 
firm/  Bat  a  suit  which  prays  for^  or  inyolves  the  taking  of,  an 
acconnt  of  the  dealings  and  transactions  of  two  co-existing  firms,  is 
open  to  objection  on  the  ground  of  multifariousness.* 

A  suit  in  equity  cannot  be  sustained  by  a  person  who  ought  to  be  a 
defendant;  and  although  a  misjoinder  is  not  attended  with  the  same 
consequences  as  formerly,  still,  if  there  is  only  one  plaintiff,  and  he 
fills  two  characters,  in*one  of  which  he  is  entitled  to  sue,  whilst  in  the 
other  he  ought  to  be  a  defendant,  the  suit  cannot,  it  seems,  be  sus- 
tained. Therefore,  in  a  case  where  there  was  a  partnership  of  three 
persons.  A,  B  and  0,  and  A  retired,  and  B  filed  a  bill  against  A  and 
C  to  set  aside  a  fraudulent  transaction  in  which  the  two  defendants 
had  concurred,  and  then  A  and  B  became  bankrupt,  it  was  held  that 
the  joint  assignees  of  A  and  B  could  not  proceed  with  the  suit 
against  C 

Again,  it  must  be  borne  in  mind  that  a  bill  in  equity  against  two 
persons  praying  for  relief  against  one,  and  in  the  event  of  the  plain- 
tiff not  being  entitled  to  relief  against  him,  then  for  relief  against 
the  other,  is  bad.  In  Seddon  v.  Connell,^  a  bill  was  filed  by  a  person 
who  alleged  that  he  had  been  induced  by  the  fraud  of  directors  to 
buy  shares,  and  the  relief  prayed  was,  that  it  might  be  declared  that* 
the  purchase  was  void  as  between  the  plaintiff  and  the  company,  and 
that  the  company  might  be  ordered  to  repay  the  plaintiff  his  purchase- 
money,  with  interest;  or,  in  the  event  of  the  court  not  thinking  the 
plaintiff  entitled  to  such  relief,  then  that  the  purchase-money  might 
be  repaid  by  the  directors  who  had  been  guilty  of  the  fraud.  A 
demurrer  to  the  bill  was  allowed,  on  the  ground  that  it  ought  to  have 
shown,  and  prayed,  a  direct,  and  not  a  contingent,  right  to  relief 
against  each  defendant  against  whom  relief  was  sought. 

What  d«lsndant  partnexB  miiBt  do. 

Sec.  292.  A  defendant  to  a  suit  for  an  account  is  often  required  to  dis- 
cover and  set  forth  in  his  answer,  details  which  it  is  impossible  for  him 
to  remember,  and  to  ascertain  which  inquiry  and  study  are  necessary.  In 
such  a  case,  all  that  a  defendant  is  bound  to  do  is,  it  seems,  to  put  the 
plaintiff  in  the  same  position  as  himself  ;  furnishing  the  plaintiff  with 
every  means  of  information  possessed  or  obtainable  by  the  defendant. 


»  See  JeflTerys  v.  Smith,  3  Russ.  158.  » Robertson  v.  Southgate,  6  Ha.  536. 

*  See  Rheam  v.  Smith,  2  Ph.  720.  ^  10  Sim.  79. 
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and  leaving  the  plaintifl  to  make  what  he  can  of  the  materiak  thus  fur- 
nished to  him.  A  defendant  is  not  bound  to  digest  accounts^or  to  set 
oat  in  his  answer  voluminous  accounts  existing  already  in  another 
shape,  and  which  he  offers  to  produce  to  the  plaintiff.  Thus,  in 
Christian  v.  Taylor,*  in  which  the  executor  of  one  deceased  partner 
filed  a  bill  for  an  acdount  against  the  executors  of  another  deceased 
partner,  and  required  them  to  set  out  in  detail  many  complicated  and 
voluminous  accounts,  it  was  held  that  they  were  not  bound  to  do  so; 
that  they  were  under  no  obligation  of  going  through  the  books  for 
the  purpose  of  giving  the  plaintiff  the  iiifonnation  which  he.  asked; 
and  that  the  defendants  could  not  be  compelled  to  do  more  than  to  refer 
to  the  books  and  documents  in  their  possession  in  such  a  way  as  to  enti- 
tle the  plaintiff  to  have  them  produced  for  his  inspection.* 

A  defendant,  however,  is  bound  to  state  what  he  knows,  to  make 
inquiries  of  his  agents  and  servants,  to  obtain  documents  to  the  pos- 
session of  which  he  has  a  right,  and  to  afford  the  plaintiff  either  the 
information  sought,  or  all  the  means  of  obtaining  information  which 
the  defendant  himself  possesses.  A  defendant  who  has  it  in  his 
power  to  obtain  information  cannot  escape  from  discovery  simply  by 
saying  he  does  not  know.  In  Taylor  v.  Ruudell,'  the  executors  of  a 
lessor  of  a  mine  filed  a  bill  against  the  lessees  for  a  discovery  of  the 
ground  opened,  and  for  an  account  of  the  produce.  The  defendants 
were  two  of  the  directors  of  the  company  by  which  the  mine  was 
worked.  The  defendants  put  in  an  incomplete  answer,  stating,  by 
way  of  excuse  for  so  doing,  that  certain  accounts  were  in  the  posses- 
sion of  the  company's  agent  in  America  ;  that  the  copies  furnished 
by  him  were  in  the  custody  of  the  secretary  of  the  company,  that 
the  defendants  had  no  power  to  inspect  the  accounts  except  by  an 
order  of  the  board,  or,  as  shareholders,  at  certain  short  and  specified 
times  ;  and  that  the  plaintiffs  had,  by  means  of  an  'agent  appointed 
for  that  very  purpose,  equal  facilities  and  powers  with  the  defendants 
to  obtain  the  information  desired.  The  answer  was  held  insufficient, 
first,  by  Vice-Ghancellor  Shadwell,  and  afterward  by  Lord  Gottenham, 
on  appeal;  the  former  holding  that  the  defendants  ought  to  have 
stated  that  they  had  applied  to  the  agent  abroad  ;  and  the  latter 
holding  that  it  ought  to  have  appeared  in  the  answer  that  the  board 
of  directors  had  been  applied  to  for  leave  to  procure  and  give  the 
information  required,  and  that  such  leave  had  been  refused.     Lord 

*  11  Sim.  401.  176;  and  compare  Drake  v.  STmea.  8 

'  See,  too,  White  v.  Barker,  5  De  G.  &    W.  R.  85. 
Sm.  746 ;    Seeley  v.  Boehm,  3  Madd.        *  11  Sim.  »91,  and  Or.  &  Ph.  104. 
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Ooctenham  added:  "If  it  is  in  your  power  to  give  the  discovery,  you 
must  give  it ;  if  not,  you  must  show  that  you  have  done  your  best  to 
procure  the  means  of  giving  it."» 

In  another  suit  between  the  same  parties  for  similar  objects,  but 
relating  to  another  mine,'  the  defendants  again  put  in  an  incomplete 
answer,  excusing  themselves  on  the  ground  that  the  books  and  docu- 
ments coDtaiuing  the  information  sought  to  be  obtained  were  in  the 
possession  of  the  secretary  as  the  agent  of  the  company,  and  that  the 
directors  had  ordered  him  not  to  allow  the  defendants  to  see  the 
books;  but  this  was  held  insuflScient  by  the  V.  C.  Knight  Bruce,  and 
by  Lord  Cottenham,  on  the  ground  that  the  defendants  had  a  right  to 
see  the  books,  and  that  they  were  bound  to  exercise  that  right,  and  if 
necessary,  to  file  a  bill  for  the  purpose  of  enforcing  it.  Lord  Ootten- 
ham  there  said:  "  A  party  is  bound  to  inspect  and  answer  as  t<^  the 
contents  of  all  documents  that  are  in  his  possession  or  power  ;  and  all 
which  he  has  a  right  to  inspect,  provided  he  can  enforce  that  right, 
are  in  his  power" 

In  case  it  becomes  necessary  for  a  defendant  to  remove  obstacles 
thrown  in  his  way,  he  should  apply  for  further  time  to  answer,  and 
not  put  in  an  answer  which  is  insufficient.' 

Relative  to  production  of  books,  eta 

Sec.  293.  In  connection  with  this  subject  it  may  be  useful  to  remind, 
the  reader  of  the  rule  that  a  person  cannot  be  compelled  to  produce 
books  which  belong  to  himself  and  others  who  are  not  before  the  court. 
Thus,  in  Murray  v.  Walter,*  the  defendant  in  his  answer  stated  that 
certain  books  relating  to  a  concern  in  which  the  plaintiff  claimed  to 
be  a  partner  with  the  defendant,  were  in  the  possession  of  the  treas- 
urer of  the  concern  on  behalf  of  the  several  shareholders  in  it,  many 
of  whom  were  not  parties  to  the  suit;  and  it  was  held  that  the  defend- 
ant could  not  be  compelled  to  produce  the  books  in  question,  although 
it  was  insisted,  on  the  authority  of  Walburn  v.  Ingilby,*  that  the 
plaintiff  had  a  right  to  have  whatever  access  to  the  books  the  defend- 
ant himself  was  entitled  to.    There  are  several  other  decisions  to  the 


1  See,  too,  Stuart  ▼.  Lord  Bute,  11  Sim  ments  In  the  poBseasion  ol  the  partners 

442,  and  12  id.  460 ;   A.  G.  v.  Reea,  12  abroad. 

Beav.  60;  Earl  of  QlengaU  v.  Fraeer,  2  « Taylor  v.  Rundell,  1  Y.  &  C.  C.  128, 

Ha.  99,  and  compare  Martineau  y.  Cox,  and  1  Ph.  222. 

2  T.  &  C.  Ex.  088,  where  it  wae  held  »  Taylor  ▼.  Biundell,  1  Ph.  222;  Pick- 
that  a  pflurtner  here  in  a  firm  carr^ring  erlng  v.  Rigb?'  ^®  ^^'  ^^ 
on  buBinefiB  in  a  foreign  eountrj,  was  ^0.  R.  &  Ph.  114. 
not  boond  to  set  oat  a  list  of  doea*  *1M.  &K.  70. 
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same  effect  as  Murray  y.  Walter^'  but  the  doctrine  there  laid  down 
does  not  apply  to  cases  in  which  the  absent  parties  interested  in  the 
books  are  in  fact  represented  by  the  defendants  on  the  record,  and 
have  no  interest  in  conflict  with  theirs.* 

Who  is  entittod  to  inspeotton  o£ 

Sec.  294.  A  person  who  obtains  an  order  for  the  production  of  docu- 
ments is  entitled  not  only  to  inspect  them  himself,  but  to  have  them 
inspected  by  his  solicitors  and  agents.'  But  neither  he  nor  they  are 
entitled  to  make  public  the  information  they  obtain  by  means  of  such 
inspection.  The  order  is  made  with  a  view  to  the  administration  of  jus- 
tice between  the  litigant  parties;  and  an  injunction  will,  if  necessary, 
be  granted  to  restrain  the  communication  to  strangers  of  what  may  be 
ascertained  in  the  course  of  an  examination  of  the  books  and  docu- 
ments produced  under  the  order.^ 

If,  in  a  suit  by  one  partner  against  another  for  an  account,  the  de- 
fendant admits  in  his  answer  that  he  has  in  his  hands  money  belong- 
ing to  the  firm^a  motion  that  he  may  pay  that  money  into  court  will, 
under  certain  circumstances,  be  successful.  As  a  general  rule,  a 
partner  having  partnership  moneys  in  his  hands  cannot  be  made  to 
pay  those  moneys  into  court  if  he  insists  that  on  taking  the  accounts 
a  balance  will  be  found  due  to  him.  Nor  will  he  be  compelled  so  to 
do  unless  the  other  partners  will  pay  in  what  they  may  have  in  their 
hands.'  Nor  will  a  partner  be  ordered  to  pay  into  court  the  amount 
of  a  debt  admitted  by  him  to  be  due  from  him  to  the  firm,  if  he 
insists  that  on  the  whole  he  is  not  a  debtor  thereto;*  nor  if  the  amount 
to  which  he  is  indebted  is  not  admitted,  and  can  only  be  ascertained 
by  a  complicated  transaction.^  But  if  a  partner  admits  that  he  has 
partnership  moneys  in  his  hands,  and  it  appears  from  his  own  state- 
ments that  they  came  there  improperly/  or  in  violation  of  good  faith, 
he  will  be  compelled  to  pay  them  into  court  ;*  so  if  he  admits  facts 

'  Beid  ▼.  Lan^lois,  1  Mac.  &  G.  027 ;  Ex.  580,  where  a  Barviving  partner,  be- 

Barbidge  ▼.  RobmBon,  3  id.  944;  Penney  ing  idao  the  executor  of  hie  deceased 

▼.  Goode,  1  Drew.  474;  Stuart  y.  Loid  copartner,  was  ordered  to  paj  into  conrt 

Bate.  18  Sim.  458.  7flM.,  the  amount  of  aeoets  of  the  de- 

*  Glvn  ▼.  Caulfield,  8  Mao.  &  G.  468.  ceased  improperly  applied  to  partne^ 

*  Williams  ▼.  Prinee  of  Wales  Life,  ship  purpoeee.      See,   too.    Qaskell  ▼. 
etc.  Co.,  28  Beav.  888.  Chamben,  6  Jar.  (N.  S.)  52,  M.  B.,  also 

*  ibid.  reported  in  26  Beay.  860.    See  tupra, 

*  Foster  ▼.  Donald,  IJ.  &  W.  258.  note,  p.  497. 

*  Richardson  v.  The  Bank  of  Bngland,  *  Jarvis  ▼.  White,  6  Ves.  788 ;  Foster 
4M.  &Gr.  165.  ▼.  Donald,  IJ.  4  W.  262 ;  in  the  first  of 


^  See  Mills  v.  Hanson,  8  Ves.  68.  these  eases  the  motion  was  siade  beloie 

'  See  Ooeteker  ▼.  Honox,  8  Y.  ft  C.    answer. 
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from  which  it  appears  that  he  is  indebted  to  the  firm  in  a  certain  sum, 
and  he  does  not  insist  that  on  the  whole  the  firm  is  indebted  to  him, 
the  money  admitted  by  him  to  be  due  will  be  ordered  paid  into  court. ' 
K  the  partnership'debts  are  unpaid,  and  the  defendant  is  liable  to 
be  sued  for  them,  the  order  directing  payment  into  court  should 
reserve  to  him  liberty  to  apply  for  payment  out  of  court,  of  the  amount 
of  debts  he  may  be  compelled  to  pay.* 

Of  tbm  dtimuMM  to  a  salt  for  an  aooocmt  and  diaoorery  betvean  partnan  and 
parsons  olalmfagnndar  tham. 

Sec.  295.  The  defense  on  the  ground  of  illegality  and  of  laches  on 
the  part  of  the  plaintiff  have  already  been  examined  at  some  length. 
The  defense  on  the  ground  that  the  suit  is  improperly  constituted  as 
regards  the  parties  to  it  will  be  reserved  for  future  consideration.  In 
addition,  however,  to  such  grounds  of  defense,  there  are  others  which 
require  notice,  and  which  cannot  be  more  conveniently  alluded  to 
than  in  the  present  place,  and  under  the  following  heads. 

Danfal  of  partnanhip.  « 

Sec.  296.  A  suit  by  one  partner  against  another  for  an  account  of 
the  dealings  and  transactions  of  an  alleged  partnership  may  be  met 
by  a  denial  of  the  existence  of  any  such  partnership.  This  defense 
should,  if  possible,  be  taken  by  plea,'  and  not  by  answer ;  for  if  a 
defendant  answers  he  must  answer  fully;  and  in  accordance  with  this 
rule  it  has  been  held  that  a  defendant  cannot  by  answer  deny  the 
alleged  partnership,  and  excuse  himself  on  that  ground  from  setting 
forth  the  accounts  required  by  the  bilL^  The  inconvenience  and 
greater  expense  of  putting  in  a  partial  answer,  and  of  having  its  suffi- 
ciency discussed  upon  exceptions,  are  the  reasons  relied  upon  as  justi- 
fying the  rule  in  question;'  but  on  the  other  hand  it  must  not  be  for- 
gotten that  there  are  so  many  purely  technical  requisites  to  the  validity 
of  a  plea  in  equity,  that  a  substantial  defense  so  raised  is  always  lia- 

>  Toulmin  v.  CoplAnd,  8  Y.  &C.  Ex.  plea  most  be  accompanied  bv  an  answer 

fM ;  GoBteker  v.  Horrox,  id.   580.    In  denying    allegations,    which,    if   trae. 

Domyille  ▼.  Solly,  2  Rnsa.  872,  an  order  would  establlBn  the  partnership.  Harria 

was  made  though  the  defendant  insisted  v.  Harris,  8  Ha.  450 ;    Sanders  v.  King, 

that  the  pUdntur  was  entitled  to  nothing.  6Madd.  61. 

•  Toulmin  v.  Copland,  8  Y.  &  O.  648.        *  Hall  v.  Noyes,  3  Bro.  C.   C.  488 ; 

In  SrC,  6  Price,  405,  it  was  held  ihat  a  v.  Harrison,  4  Madd.  252 ;    Som- 

surviving  partner  was  not  entitled  to  erville  v.  Mackay,  16Ve8.  882;  Clegg  ▼. 

have  partnership  funds,  on  which  the  Edmondson,  22  Beav.    125;  The  Great 

plaintififiB  had  put  a  diUHngoi,  trans-  Luxembourg  Rail.   Co.  v.  Magninr,  28 

ferred  to  him,  to  enable  him  to  pay  out-  id.  646 ;    Reade  v.   Woodroofe,  24  id. 

standing  debts.  421 ;  Blackley  v.  Rymer,  4  Drew.  248. 
. »  Drew  V.  Drew,  2  V.  &  B.  159.     The       »  See  16  Ves.  887. 
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ble  to  be  overraled  on  some  point  of  form  having  a  very  remote  if 
any  bearing  on  the  true  merits  of  the  case.  It  would,  therefore,  be 
much  to  be  regretted,  if  the  older  cases*  in  which  a  defendant  was 
allowed  by  answer  to  deny  the  partnership  alleged  by  the  plaintiff, 
and  to  decline  to  set  oat  the  accounts  sought  by  him  were  oyerruled  ; 
for  if  the  plaintiff's  bill  be  artfully  framed,  it  may  be  impossible  for 
the  defendant  to  protect  himself  by  a  plea  or  demurrer,  or  conse- 
quently at  all^  from  setting  out  voluminous  accounts  with  which  the 
plaintiff  may  have  no  concern  whatever. 

This  seems  to  have  been  felt  by  the  court  of  appeal.  For  in  a  late 
case  on  this  subject,  where  the  defendant  denied  the  plaintiff's  title, 
by  answer,  and  declined  setting  out  accounts  which  could  not  by  any 
possibility  be  of  use  to  the  plaintiff  until  he  had  succeeded  on  the 
issue  thus  raised,  although  exceptions  to  the  answer  were  allowed  by 
the  Master  of  the  Bolls,  the  Lords  Justices  directed  the  case  to  be  urgued 
on  its  merits  (on  a  motion  for  decree  to  oome  with  the  appeal),  and 
they  ultimately  dismissed  the  bill.'  So,  in  a  still  more  recent  case, 
exceptions  'were  taken  to  an  answer  denying  the  plaintiff's  title,  land 
declining  to  set  out  accounts  which  could  not  be  of  the  least  use  to 
the  plaintiff  until  after  he  had  established  that  title,  and  Yice- 
Chancellor  Wood  directed  the  exceptions  to  stand  over  until  the  hear- 
ing of  the  cause.' 

Upon  the  whole,  therefore,  it  is  conceived  that  where  the  title  of 
the  plaintiff  to  relief  is  denied,  it  is  competent  to  a  defendant  to  deny 
the  plaintiff's  title  by  answer,  and  whilst  giving  him  every  discovery 
which  can  possibly  assist  him  in  establishing  that  title,  to  decline  to 
answer  those  interrogatories,  which  can  only  be  material  after  that 
title  is  established.^ 

TI10  Btatnto  ot  Umitsttom. 

Sbo.  ^97.  The  statute  of  limitations,  21  Jao.  I,  a  16,  §  3,  enacts 
that  all  actions  of  account  (other  than  for  such  accounts  as  con- 
cern the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  and  servants,'  shall  be  commenced  and  sued  within  six  yeans 
next  after  the  cause  of  such  action  or  suit. 

^Jacobs  V.  aoodman.    2   Cox,    282;  *  See   Mitf.  PI.  371,  5th  ed.;  Wigram 

t>onegal  ▼.  Stewart,  3  Ves.  446,  and  see  on  Disc.  221,  2d  ed. 

Mitf.  PI.  318.  ■  This  exception  no  longer  exists.  See 

*  See  Clegg  v.  Edmondaon,  22  Beav.  19  &  20  Vict.  c.  97,  §  9.     See  as  to  the 

125,  and  3  Jnr.  (N.  S.)  299.  exception,  Robinson  v.  Alexander,  8  Bli. 

>  De  la  Rue  v.  Dickinson,  3  K.  &  J.  (N.  S.)  852.  and  2  CI.  &  Fin.  717,  and  the 

888.  cases  there  referred  to. 
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A  court  of  equity  is  as  much  bound  by  this  statute  as  a  court  of 
law/  and  advantage  may  be  taken  of  it  by  plea,'  or  by  answer/  or  by 
demurrer,  if  the  facts  sufficiently  appear  on  the  face  of  the  bill/ 

ThuSy  where  an  account  had  been  stated  between  two  partners,  and 
a  balance  was  found  due  to  one  of  them  from  the  other,  and  twenty- 
four  years  afterward  a  bill  was  filed  by  the  former  against  the  latter 
for  discovery  and  au  account,  a  plea  that,  according  to  the  plaintiff's 
own  showing,  the  balance  was  due  twenty-four  years  before  the  filing 
of  the  bill,  and  that  his  remedy  was  barred  by  the  statute,  was  al- 
lowed/ In  a  subsequent  case  the  defendant  insisted  in  his  answer 
that  none  of  the  transactions  in  respect  of  which  the  account  was 
sought  occurred  within  six  years  before  the  filing  of  the  bill,  and  the 
bill  was  thereupon  dismissed/    So,  when  a  partner  died,  and  seven- 

'  Folej  V.  Hill,  1  Ph.  809 ;  flovenden  when  insisted  upon,  is  a  fall  and  com- 

V.  Annesley,  2  Sen.  &  Lef.  ($07 ;  and  see  plete  bar  to  relief  between  partners  as 

Whitley  v.  Lowe,  25  Beav.  421,  and  2  in  a  ooart  of  law.    It  was  also  held  that 

De  G .  &  J.  704.  referring  a  case  to  a  master  to  take  an 

*  See  Welford  v.  Liddel,  2  Yes.  Sr.  400;  account  without  deciding  anj  question, 
Beames'  Plea  in  Eq.  l&l.  In  Robinson  does  not  prevent  the  oefendant  from 
v.  Field,  5  Sim.  14,  and  Jones  v.  Pen-  insisting  upon  the  statute  of  limitations, 
gree,  6  Ves  580,  the  plea  was  overruled  Partial  settlements  maj  be  made  be- 
as  covering  too  much.  tween  partners  fiom  time  to  time,  and 

*  As  in  Martin  v.  Heathoote,  2  Eden,  from  the  dates  of  such  settlements  the 
169 ;  Tatam  v.  Williams,  3  Ha.  347.  statute  of  limitations  will  begin  to  run 

*  Foster  v.  Hodgson,  19  Ves.  180 ;  as  to  the  accounts  so  settled.  Foster  v. 
Hoare  v.  Peck,  6  Sim.  51 ;  Prance  v.  Bison,  17  Gratt.  (Va.)  822 ;  Robertson  v. 
Sjmpson,  Eaj,  678.  Read,  id.  655.      Where  one  of  three 

^  Bridges  V.  Mitchell,  Bunb.  217.  See,  creditors  lived  in  Tennessee  and  the  two 

too,  WhiUev  v.  Ix>we,  25  Beav.  421,  others  in  New  Orleans,  and  all  had  a  de- 

and  2  De  G.  &  J .  704.  mand  against  the  estate  of  a  deceased 

^  Martin  v.  Heathoote,  2  Eden,  169;  person  in  Tennessee,  it  was  held  that  as 

and   see   Barber  v.  Barber,  18  Ves.  286.  one  of  the  plaintiffs  resided  in  Tennes- 

These  cases  were  overruled  hj  Robin-  see,  the  statute  of  limitations  of  two 

son  ▼.  Alexander,  2  CI.  &  Fin.  717,  on  years  was  a  bar  to  the  suit.     Allen  v. 

the   ^ound  that  thej  came  within  the  Farrington,  2Sneed(Tenn.),584.  Where 

exception  relating   to   merchants'    ac-  there  has  been  gross  and  palpable  delay, 

countSy  but  that  exception  no  longer  and  in  consequence  the  debt  has  been 

exists.  lost,  a  court  of  equity  will  not  assist  in 

Where  a  partner  permits  the  statute  making  the  estate  of  the  deceased  liable. 

to  run  upon  the  partnership  accounts  so  Jackson  v.  King's  Admr.,  12  Gratt.  499, 

as  to  bar  an  action  at  law,  a  court  of  507.     One  partner  to  a  bill  for  settle- 

equity  will  give  effect  to  the  statute,  ment  of  accounts  by  another  partner 

At  water  v.  Fowler,  1  Edw.  Ch.  (N.  Y.)  may  plead  the  statute  of  limitations  in 

417;    Allen    v.    Farrington,    2    Sneed  bar  of  taking  an  account.    Lansdale  v. 

rrenn.X  534 ;  Prewett  v.  Buckinflrham,  Brashear,  3  T.  B.  Monr.  (Ky.)  338. 

28  MIbs.  97.    In  Wilhelm  v.  Gaylor,  82  .  The  creditor  of  a  partnership  under 

Md.  152,  the  plaintiff's  testator  and  de*  process  of  administration   cannot  sue 

f endants  dissolved  their  copartnership  upon  a  bond  of  a  surviving  partner,  un- 

on   March  28,  1841.     There   were    no  less  he  presents  his  demand  to  the  sur- 

buainess  transactions  on  the  part  of  the  viving  partner  to  be  classified  within 

partnership  after  the  dissolution.      To  two  years,  or  have  the   claim   allowed 

the    plaintiffs  demand  (November  28,  against  the  estate  of  the  deceased  part- 

1848),  the  defendants  pleaded  the  statute  ner.  State  v.  Woods,  36  Mo.  73.    Lapse 

of  limitations  of  three  years.     It  was  of  time,  after  a  settlement  and  note 

held   that    the    statute  of  limitations,  given  for  a  balance  due,  is  a  strong 

•58 
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teen  years  afterward  a  bill  for  an  acconnt  was  filed  against  his  execu- 
tor by  his  sorviying  partners^  the  bill  was  dismissed  with  costs.' 

Again^  in  Foster  v.  Hodgson/  the  case  was,  insnbstance,  as  follows: 
there  was  a  running  account  between  a  firm  and  its  bankers;  the  head 
of  the  firm  died,  and  the  account  then  stopped,  but  was  not  formally 
adjusted  or  settled ;  twelve  years  afterward,  a  bill  was  filed  against 
the  bankers  for  an  aocoui^t,  on  the  ground  that  a  considerable  balance 
was,  in  fact,  due  from  them  to  the  firm.  The  defendants  demurred, 
and  the  demurrer  was  allowed,  on  the  ground  that  the  case  did  not 
appear  to  be  within  the  exception  relating  to  merchants^  accounts; 
that  consequently  the  lapse  of  more  than  six  years  since  the  account 
stopped  was  an  answer  to  the  suit;  and  that  as  this  fact  appeared  on 
the  face  of  the  bill,  the  objection  was  properly  taken  by  demurrer.* 

But  although  courts  of  equity,  like  courts  of  law,  are  bound  by  the 
statutes  of  limitations,  there  are  cases  in  which  those  statutes  do  not 
afford  a  defense  in  equity,  although  they  might  do  so  at  law.  Where, 
for  example^  a  partner  died,  having  by  wUl  disposed  of  his  property  on 
trusts  for  payment  of  his  debts,  this  was  held  to  be  sufficient  to  jus- 
tify a  decree  for  an  account  of  partnership  transactions  in  respect  of 
which  claims  existed  when  he  died,  although  more  than  six  years  had 
elapsed  since  that  time,  and  before  the  filing  of  the  bill.^  Again,  in 
cases  of  breach  of  trust  and  fraud,  there  seems  to  be  no  limit  to  the 
time  at  which  a  court  of  equity  will  interfere  and  afford  redress  to 
the  parties  aggrieved.  The  mere  lapse  of  thirty  or  forty  years  since 
the  right  first  accrued,  is  insufficient  to  bar  the  remedy  in  such 
cases. 

In  the  late  case  of  Stainton  v*  The  Garron  Company,'  the  manage- 
ment of  the  affairs  of  a  company  was  intrusted  to  a  person  who  was 
entitled  to  one-sixth  of  the  shares  in  it  He  was  the  manager  of  the 
company  from  1808  until  185  L,  when  he  died.    For  twenty-five  years 

groand  for  refusing  to  look  be  hind  the  there  has  been  a  final  settlement  of  the 
settlement.  Honore  v.  Colmensil,  1  partnership  dealings  and  a  balance 
J.  J.  Marsh.  (Ky.)  518.  The  right  of  a  stmck,  the  sarviving  partner  has  no 
surviving  partner  to  an  aooonnt  in  ehan-  claim  which  he  can  legally  aaaert 
eery  with  the  estate  of  a  deceased  part-  against  the  administrator  of  the  do- 
ner is  not  barred  by  the  statute  of  limi-  ceased  partner,  and  tiierefore  thelimita- 
tatipns  if  one  item  of  the  account  is  tion  of  action  does  not  commence  to  ran 
within  the  statute.  The  claim  does  not  until  such  settlement  Gleason  v. White, 
acme  to  the  survivor  until  he  has  ex-  84  Gal.  208. 
hausted  the  partnership  assets,  and  paid  >  Tatam  ▼.  Williams,  8  Ha.  847. 
more  debts  than  the  assets  amount  to.  *  19  Ves.  180. 

C*nnon  v.  Copelen,  48  Ala.  368.     The  »  See,  too,  Hoare  ▼.  Pftck,  S  Sim.  51 , 

surviving  partner  is  bound  to  settle  up  and  Prance  ▼.  Svmpeon,  Emj,  878. 

the    partnership    business,   and    untii  ^  Anlt  v.  Goodrich,  4  Buss.  484. 

»94Beav.  846. 
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he  rendered  accounts  regnlarly^  and  these  acconnts  were  never  ques- 
tioned during  his  life.  But  after  his  deaths  it  was  discovered  that  up- 
wards  of  2^0002.  a  year  for  many  years  had  not  been  properly  ac- 
counted for  by  him^  and  the  company  claimed  from  his  estate  nearly 
70,0002.  in  respect  of  this  annual  deficiency^  and  asserted  a  lien  for 
this  sum  on  his  shares  and  assets  in  the  hands  of  the  company.  Not- 
withstanding the  lapse  of  time,  and  the  reception  without  dispute  of 
the  accounts  sent  in  by  the  manager  from  year  to  year,  a  decree  was 
made,  opening  the  whole  account  from  the  year  1825  down  to  his 
death/ 

Again,  several  modem  Acts  of  Parliament  limit  the  duration  of  a 
retiring  shareholder's  liability  to  creditors  to  three  years  after  his  re- 
tirement ;  but  it  does  not,  therefore,  follow  that  the  duration  of  his 
liability  to  contribute  with  his  late  co-shareholders  to  debts  for  which 
he  was  liable  with  them,  is  also  limited  to  the  same  three  yefars.* 

With  respect  to  accounts  between  partners,  an  important  question 
arises  with  reference  to  the  effect  of  the  repeal  of  so  much  of  the  old 
statutes  as  relates  to  merchants'  accounts.  The  authorities  which  have* 
been  already  referred  to  as  showing  that  the  statutes  of  limitations  are 
a  bar  to  a  suit  for  an  account,  did  not  apply  to  open  unsettled  accounts, 
extending  from  a  time  more  than  six  years  before  a  bill  was  filed,  down 
to  a  time  within  such  six  years .  Formerly,  by  reason  of  the  express  ex- 
ception in  the  statute  of  James,  accounts  which  ooncemedtiifi  trade  of 
merchandise  between  merchant  and  meichaat  might  be  taken,  although 
more  than  six  years  had  elapsed  since  the  last  transaction  forming  an 
item  in  the  account,  and  although  therc^  had  been  no  acknowledgment* 
or  part-payment>  to  take  the  case  out  of  the  statute.'  And  notwith- 
standing the  words  in  the  Statute  of  James  :  ''All  actions  of  account 
*  *  *  shall  be  commenced  and  sued,"  etc.,  it  was  held  that, 
even  as  between  ordinary  persons,  the  statute  did  not  begin  to  run 
so  long  as  the  account  was  continued,^  and  that  the  statute  did  not, 
in  any  case,  apply  to*  an  unsettled,  open,  mutual  account,  with  items 
on  both  sides  representing  cross  demands.'  The  law  in  this  respect 
was  modified  by  Lord  Tenterden's  Act,'  the  effect  of  which  is  that, 

'  See,  too,  Allfrey  v.  Allfrey,  1  Mac.  ^  See  per    Lord   Eldon   in  Foster  t. 

&  G.  87 ;  Wedderbum  ▼.  Wedderbum,  Hodgson,   19  Vee.  185;  Seademore  ▼. 

2  Keen,  722,  and  4  M.  &  Cr.  1.  White,  1  Vem.  456. 

*  Gouthwaite's  cue,  8  Mac  &  G.  187.  *  See  the  notes  to  Webber  ▼.  Tiyill,  3 

*  Robinson  v.  Alexander,  8  Bli.  (N.  8.)  Wms.  Saund.  126,  et  ho.,  and  Catling  ▼. 
852,  and  2  CI.  &  Fin.  717,  settled  this  Skoolding,  6  T.  a  189. 

point,  and  finally  overmled  a  nomber  of       *  9  Geo.  IV,  c.  14. 
earlier  cases. 
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although  there  may  be  a  mutual  open  running  account,  the  mere 
existence  of  items  not  barred  is  not  sufScient,  in  actions  of  debt  or 
assumpsit^  to  take  earlier  items  out  of  the  Statutes  of  Limitations.' 
It  has,  however,  neyer  yet  been  held  in  equity,  that  where  there  is  a 
mutual  open  running  account,  a  decree  for  taking  it  must  be  confined 
to  items  not  more  than  six  years  old.  Lord  Tenterden's  Act  is  silent 
as  to  suits  for  account,  and  applies,  in  terms,  only  to  actions  of  debt 
and  on  the  case  (t.  e.  assumpsit,)  and  if  the  older  authorities  are  right 
in  the  position  that  the  Statute  of  James  had  no  application  to 
mutual  open  running  accounts,  then  the  abolition  of  the  exception  as 
to  merchants'  accounts  will  have  no  effect  on  running  accounts 
between  partners.  But  if  the  older  authorities  cannot  be  supported,* 
then  the  effect  of  the  abolition  of  the  exception  in  question  becomes 
very  serious ;  for,  upon  the  present  supposition,  it  will  be  found  diffi- 
cult to  justify  a  decree  for  an  account  extending  to  a  period  more 
remote  than  six  years  before  the  filing  of  the  bill,  unless  there  has 
been  a  breach  of  an  express  trust,  or  fraud,  or  payment,  or  an 
'acknowledgment.  Perhaps,  however,  the  lien  to  which  each  partner 
is  entitled  would  be  held  to  render  it  necessary,  in  any  event,  to  take 
an  unsettled  and  current  partnership  account,  without  reference  to 
the  Statutes  of  Limitations.  • 

With  reference  to  acknowledgments^  it  was  held  in  a  recent  part* 
nership  case,  where  no  account  had  been  come  to  for  six  years,  that  a 
signed  acknowledgment  of  a  liability  to  account  in  respect  of  matters 
more  than  six  years  old,  was  sufficient  to  justify  a  decree  for  an 
account  in  respect  of  them,  although  the  acknowledgment  did  not 
contain  an  admission  that  any  thing  was  due,  or  any  express  jn'omise 
to  pay  what  might  be  found  due  on  taking  the  account.' 

Where  a  partnership  account  is  decreed  to  be  taken,  and  a  receiver 
is  appointed,  a  payment  made  by  the  receiver  to  one  of  the  partners, 
,  en  account  of  a  debt  owing  to  him  by  another  partner,  is  not  suffi- 
cient to  prevent  the  statute  from  being  a  bar  to  such  debt^ 

Aocount  stated. 

Sec.  298.  To  a  bill  for  an  account  of  partnership  dealings  and  trans- 

1  Williams  v.  Griffiths,  2  Cr.  M.  &  R.  *  It  is  difficult  to  reooacile  the  older 

45 ;  Cottam  v.  Partridge,  4  Man.  &  Gr.  cases  with  the  words  of  the  act. 

271,  E.  C.  L.  R.  43 ;  Ashby  ▼.  James,  11  >  See     Prance    v.     Sympson,    Eaj, 

M.   &  W.  642 ;  Clark  ▼.    Alexander,  8  678. 

Scott  (N.  R.),  147 ;  Inglis  ▼.  Haigh,  8  M.  *  Whitley  v.  Lowe,  25  Beav.  421,  and 

&  W.  780 ;  see,  too,  Jackson  v.  Ogg,  1  2  De  G.  &  J.  704. 
Johns.  897. 
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actions  an  account  thereof  already  stated  between  the  parties '  affords 
a  good  defense.'  Such  a  defense  may  be  pleaded,  or  relied  on  in  an 
answer."  An  account,  to  be  a  sufficient  defense  to  a  bill  for  a  further 
account,  must  be  in  writing ;  but  it  is  not  necessary  that  it  should  be 
signed  by  the  parties,  if  it  can  be  shown  to  have  been  acquiesced  in 
by  them.^  It  is  to  be  observed  that  the  fact  that  an  account  has 
already  been  rendered  by  the  defendant  to  the  plaintiff  does  not 
deprive  the  latter  of  his  right  to  have  the  same  account  taken  under 
the  direction  of  a  court  of  equity ;'  to  have  that  effect  an  account 
must  not  only  have  been  sent  in  to  the  plaintiff,  but  also  have  been 
acquiesced  in  by  him.'  Accounts  of  companies  laid  before  the  share- 
holders at  a  general  meeting,  and  approved  and  adopted  by  them, 
cannot  be  impeached  by  absent  or  dissentient  shareholders,  except 
upon  the  ground  of  proved  error  or  of  fraud.'  A  stated  account  may 
be  impeached  either  wholly  or  in  part  on  the  ground  of  fraud  or  mis- 
take. If  there  be  fraud,  or  if  any  mistake  affects  the  whole  account, 
the  whole  will  be  opened,  and  a  new  account  will  be  directed  to  be 
taken,  without  reference  to  that  which  has  been  stated  ; '  but  if  there 
be  no  fraud,  and  if  no  mistake  affecting  the  whole  account  can  be 
shown,  but  the  correctness  of  some  of  the  items  in  it  is,  nevertheless, 
disputed,  the  account  already  stated  will  not  be  treated  as  non-exist- 
ing,  but  will  be  acted  upon  as  correct,  save  so  far  as  the  party  dis- 
satisfied with  any  item  can  show  it  to  be  erroneous.*  In  a  case  of 
fraud,  an  account  will  be  opened  in  toto,  even  after  the  lapse  of  a 
considerable  time  ;  ^°  but  if  no  fraud  be  proved,  an  account  which  has 
been  long  settled  will  not  be  re-opened  in  toto  ;  the  utmost  which  the 
court  will  then  do  will  be  to  give  leave  to  surcharge  and  falsify,"  and 

>  Of  ooarae  the  maxim,  Bss  inter  alios,  *  Irvine  t.  Yoang,  1  Sim.  &  Sta.  883. 

etc.,  appUea  to  settled  accoants.  Gar-  "*  See  Stapert  ▼.  ArrowsmitU,  3  Sm.  & 

michaef  V.  Carmichael,  2  Ph.  lOl.  G.  176;  Kent  v.  Jackson,  3  De  G.  Mac 

'Taylor  v.  Shaw,  2  Sim.  &  Stu.  12..  &G.  49;  Ex  parte  Bignold,  22  Beay 

An  account  settled   by  a  majority  was  165. 

held  binding  on  the  minority  in  Robin-  ^  As  in  Clarke  v.  Tipping,  9  Beav.  284; 

son  V.  Thompson,  1  Vern.  465 ;  see,  too,  Wharton  v.  May,  5  Ves.  w ;  Beaumont 

Stnpart  v.  ArrowBmith,3  Sim.  &  G.  176,  v.  Boultbee,  id.  485,  and  7  Ves.  699 

and  Kent  v.  Jackson,  2  De  G.  Mac.  &  Allfrey  v.  Allfrey,  1  Mac.  &G.  87;  Cole 

G.  49.  man  v.  Mellersh,  2  id.  309. 

»  Endo  V.  Caleham,  Ton.  806.  »  Pitt  v.  Cholmondeley,  2  Ves.  8r.  665 

••  See  Morris  v.  Harrison,  Colles,  167 ;  Vernon  v.  Vawdry,  2  Atk.  119. 

Willis  V.  Jernlgan,  2  Atk.  252.    See  on  "  Allfrey  ▼.  Allfrey.  1  Mac.  &  G.  87 

this  defense  in  general,  Beames'  Pleas  Stainton  v.  The   Carron  Co.,  24  Beav 

in  Equity,  222,  and  Mitford,  302,  5th  ed.  346 ;  see  Vernon  v.  Vawdry.  2  Atk.  119 

A  verbal  account  and  a  receipt  in  full  is  Beaumont  v.  Boultbee,  5  Ves.  68. 

not   equivalent    to    a    stated    account.  >^  See  Miller  v.  Craig,  6  Beav.  433 

Walker  v.  Consett,  Forrest,  157.  Brownell   v.  Brownell,2  Bro.  C.  C.  61, 

*  See  Clements  v.  Bowes,  1  Drew.  692.  and  1  Mac  &  G.  94. 
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there  are  cases  in  which,  in  conseqnence  of  lapse  of  time,  the  conrt 
will  do  no  more  than  itself  rectify  particular  items,  instead  of  giving 
leave  to  surcharge  or  falsify  generally.*  If  a  settled  account  is 
impeached  for  errors,  particular  errors  must  be  stated  and  proved ; ' 
and  the  same  rule  holds  where  the  account  is  settled,  '^errors  except* 
ed." '  In  surcharging  and  falsifying,  errors  of  law,  as  well  as  errors 
of  fact,  may  be  set  right ;  *  and  where  leave  is  given  to  one  party  to 
surcharge  and  falsify,  similar  leave  is  thereby  also  accorded  to  his 
opponent.' 

On  the  retirement  or  death  of  a  partner,  it  is  usual  for  an  account 
to  be  stated  between  him  or  his  representatives  on  the  one  hand,  and 
the  •continuing  partners  on  the  other,  and  for  mutual  releases  to  be 
given.  Afterward  attempts  are  occasionally  made  to  open  the  accounts 
thus  stated,  and  to  set  aside  the  releases,  and  to  have  a  new  account 
taken,  and  a  fresh  settlement  of  the  partnership  affairs.  In  such  cases 
as  these,  before  tho  settled  ac<Sounts  can  be  opened,  the  release  must 
be  set  aside.'  Whether  this  can  be  done  or  not,  depends  upon  circum- 
stances which  will  be  found  discussed  under  the  title  Bescission  of 
Contract 

Award. 

Sec.  299.  Another  defense  to  a  bill  for  an  account  is,  that  the  mat- 
ters in  difference  between  the  partners  have  been  disposed  of  by  arbi- 
tration. 

A  mere  agreement  that  the  matters  in  question  should  be  referred 
has  frequently  been  held  to  be  no  defense  to  an  action  or  suit  in 
respect  of  them.^  But  if  those  matters  have  actually  been  disposed  of 
by  the  award  of  an  arbitrator,  they  cannot  afterward  be  made  the 
foundation  of  any  action  or  suit  between  the  parties  on  whom  the 
award  is  binding.  An  award  may  be  pleaded  in  bar  to  a  bill  for  an 
account ; '  but  such  a  defense  will  not,  of  course,  hold  if  the  account 

1  See  Twogood  y.Swanston,  6  Ve8.485. '  y.  Peach,  2  Anst  519,  and  3  id.  687; 

*  DawBon  v.  Dawson,  1  Atk.  1 ;  Taylor  Uaynes  ▼.  ForakoU,  18  Me.  115  ;  Gibeon 
▼  .  Haylin,  2  Bro.  C.  C.  310;  KinBman  v.  Moore,  6  N.  H.  549;  Tomlinaon  v. 
V.  Barber,  14  Ves.  579.  Hammond,   8    Iowa,  42 ;    Kimball    ▼. 

'Johnson  v.  Cartis,  2  Bro.  C.  C.  311,  Walker,  80  lU.  482 ;  Coleman  ▼.  Colo- 
note,  man,  12  Rich.  (S.  C)  188 ;  Brink  v.  New 
«  Roberts  v.  Caffin,  2  Ark.  112.  Amsterdam  F.  Ins.  Co.,  5  Robt.  (N.  Y.) 

*  1  Madd.  Ch.  144,  where  it  is  said  to  104 ;  Rilej  y.  Rapert,  34  Mo.  524. 
have  been  so  held  by  V.  C.  Leach  in  Bat  there  mast  be  a  submission  of 
Anon.,  6  March,  1821.  the  very  matters  involred  in  the  action 

*  See  Fowler  y.  Wyatt,  24  Beav.  282,  in  defense  to  which  it  is  plead.  Morrow 
and  see  Parker  v.  Bloxham,  20  id.  v.  Riley,  15  Ala.  710,  and  even  tiioag^h 
294  the  snbxnission  is  made  by  one  partner 

^  Thompson  v.  Chamock,  8  T.  R.  189 ;  only,  it  may  be  ratified  by  the  others, 
Michell  v.  Harris,  4  Bro.  C.  C.  812.  even  after  award.    Bachanan  v.  Carry, 

*  Tittenden  V.  Peat,  8  Atk.  529 ;  Ronth    19  Johns.  (N.  Y.)  142. 
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sought  by  the  bill  is  different  from  that  to  whioh  the  award  applies.* 
So  an  award  on  a  reference  of  all  matters  in  difference  is  no  defense 
to  a  suit  for  an  account  of  moneys  received  after  the  making  of  the 
award,  and  not  dealt  with  by  it^  owing  to  a  mistake  on  the  part  of  the 
arbitrator.  Thus,  in  Spencer  v.  Spencer '  the  partners  on  a  dissolu- 
tion referred  all  matters  in  difference  to  arbitration.  The  arbitrator 
awarded  that  one  of  the  partners  should  get  in  the  outstanding  debts, 
which  were  estimated  by  the  arbitrator  at  a  certain  amount.  The 
award  was  acted  on,  but  it  appeared  that  the  debts  ultimately 
got  in  amounted  to  more  than  the  sum  at  which  they  had  been 
estimated.  One  of  the  partners  claimed  a  share  of  the  dif- 
ference between  the  estimated  and  the  actual  amount  of  these  d^bts, 
and  as  it  was  plain  that  the  award  had  proceeded  on  a  mistake, 
an  account  was  directed,  notwithstanding  all  matters  in  difference 
had  been  referred. 

Pa3rmeiit  and  accord  and  satLifiuitlon. 

Sec.  300.  Payment,  jp^  se^  is  not  a  defense  to  a  suit  for  an  account, 
for  the  object  of  such  a  suit  is  to  ascertain  how  much  is  or  was.  pay- 
able. But  payment  of  a  sum  of  money  and  acceptance  of  it  in  lieu 
of  all  demands  is  equivalent  to  accord  and  satisfaction,  which  is  as 
much  a  defense  to  a  suit  for  an  account  as  is  a  release.' 

With  respect  to  accord  and  satisfaction,  it  is  to  be  observed  that 
there  must  be  no  uncertainty  in  the  agreement  relied  on  as  an  answer 
to  the  suit  for  an  a<2Count,  and  that  it  must  be  shown  that  such 
agreement  has  been  performed ;  for  in  the  performance  lies  the  satis- 
faction.^ On  these  grounds  the  late  Vice-Ohancellor  Wigram,  in  a 
suit  for  an  account  by  the  executors  of  a  deceased  partner  against 
the  Burriving  partner,  overruled  a  plea  that  it  was  agreed  between  the 
defendant  and  the  deceased  that  all  accounts  between  them,  and  all 
claims  of  the  deceased  in  respect  of  the  partnership  should  be  waived; 
and  that  in  consideration  thereof  the  deceased  should  be  permitted 
to  carry  on  business  alone,  without  any  further  question  or  dispute 
by  the  defendant,  whioh  the  deceased  accordingly  did.*^ 


Sec.  301.  A  release  is  a  good  defense  to  a  suit  for  an  account.*    But 
where  the  release  has  been  executed  on  the  faith  of  representations  as  to 

>  As  in  Farrington  ▼.  Chute,  1  Vem.  73.  bat  see  Com.  Dig.,  Accompt,  E.  6,  pi.  8. 
'2  Y.  &  J.  240.  «Com.  Dig.  Accord  (B.  8)  and  (B.  4). 

*See  Bac.  Ab.,  Accompt,  E.;  Yin.  Ab.,.       >  Brown  v.  Perkins,  1  Ha.  564. 
Account,N. ;  Brown  ▼.  Perkins,  1  Ha.  664;       •  See  Mitf oid's  PI.  904,  ed.  5. 
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the  correctness  of  certain  accounts^which  representations  are  afterward 
ascertained  to  be  untrue,  a  fresh  account  will  be  decreed  notwithstand- 
ing the  release. >  A  release,  moreover,  can,  of  course,  be  set  aside  for 
fraud.*  A  release,  to  be  effectual  as  such,  must  be  under  seal.  A 
release  not  under  seal  is  regarded  as  a  stated  account.' 

Of  the  deoree  for  a  partaenhip  aooount 

Sec.  302.  A  decree  for  a  partnership  account  in  its  simplest  f orm^is  to 
this  effect  :  ''  Let  an  account  be  taken  of  the  partnership  dealings  and 

transactions  between  the  plaintiff  and  the  defendant,  from .   Just 

allowances  *  =»^^— .  And  let  what  upon  taking  the  said  account  shall 
be  certified  to  be  due  from  either  of  the  said  parties  to  the  other  of 
them  be  paid  by  the  party  from  whom  to  the  party  to  whom  the 
same  shall  be  certified  to  be  due.    Liberty  to  apply." 

The  method  of  taking  a  partnership  account  under  such  a  decree 
is  as  follows  :  — 

1.  Ascertain  how  the  firm  stands  as  regards  non-partners. 

2.  Ascertain  what  each  partner  is  entitled  to  charge  in  account 
with  his  copartners,  remembering,  in  the  words  of  Lord  Hardwicke, 
that  '^each  is  entitled  to  be  allowed,  as  against  the  other,  every  thing 
he  has  advanced  or  brought  in  as  a  partnership  transaction,  and  to 
charge  the  other  in  the  account  with  what  that  other  has  not  brought 
in,  or  has  taken  out  more  than  he  ought"  * 

3.  Apportion  between  the  partners  all  profits  to  be  divided  or  losses 

^  See,  for  example,  Wedderburu  v.  CrawBha7  v.  Oollins,  18  Vee.  880,  and  2 

Wedderburn,  8  Keen,  773,  and  4  M.  &  Rubs.    347,     aocoont     of     sabseqaent 

Cr.  41;  Millar  V.Craig,  6  Beav.  433,  and  profits;    MUlar  v.  Craig,  6  Beay.  442, 

see  PbelpB  ▼.  Sproule,  1  M.  &  K.  881.  setting  aside  a  release  and  opening  ac- 

•Carter  V.  Cornell,  1  Wbart.  (Penn.)  counts;  Feredaj  v.  Wight  wick,  Taml. 

397.  868,    declaration    that     property     ac- 

'  Mitf.  PL  307, 6th  ed.  quired  bj  one  partner  was  partnership 

^  These  will  be  made,  althoaffh  the  property,  and  an  account   accordingly 

decree  ifl  silent  as  to  them.  See  16  Ord.  of  Wilson  y.  Greenwood,  1   Swanst.  4oS, 

Aug.  1859;  Consolidated  Orders,  p.  79.  sale,  reoeiy^   and  account ;  Blisset  v. 

^  Seton  on  Decrees,  875,  8d  ed.,  where  Daniel,  10    Ha.  588,  decree  restoring  a 

seyeral  other  useful  forms  will  be  found  partner  wrons folly  expelled  ;  Eiagluid 

giyen  and  referred  to.    The  reports  of  y.  Curling,  8  Beay.  140,    specific    per- 

the  following  cases  also  contain  useful  formance  of  agreement  for  a   partner^ 

precedents :    Deyaynes  y.  Noble,  1  Mer.  ship  ;  Pillans   y.  Harkness,  Colles,  443, 

530,  account  where  one  firm  succeeded  decree  relieying  a  person  who  had  been 

another  ;  Wedderburn  v.  Wedderburn,  induced  to  become  a  partner  by  frandu- 

8  Keen.  758,  account  where  one  firm  lent  misrepresentations, 
succeeded  another,  and  the  capital  of  a        *  West  y.   Skip,  1  Ves.  8r.  848.    The 

deceased    partner   was    continued    in  rule  in  Clayton's   case   respecting  the 

trade ;  Cook  v.  Collingridge,  Jae.  688,  appropriation  of  payments  applies  to 

and  more  fully  in  CoUyer  on  Part.,  §  881,  jwrtners  inter  $e  aa  weU  as  to  other  per- 

sale  of    a  testator's  share   set     aside  sons.     See  Tonlmin  v.  Copland,  8  T.  & 

and   account   of    subsequent    profits;  C.  Ex.  685, and 7  CI.  &  Fin.  850. 
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to  be  made  good  ;  and  ascertain  what,  if  any  thing,  each  partner  must 
pay  to  the  others,  in  order  that  all  cross  claims  may  be  settled. 

m 

In  order,  therefore,  to  take  a  partnership  account,  it  is  necessary  to 
distinguish  joint  estate  from  separate  estate ;  joint  debts  from  sepa- 
rate debts ;  and  to  determine  what  gains  and  what  losses  are  to  be 
placed  to  the  joint  account  of  all  the  partners,  or  to  the  separate  ac* 
counts  of  some  or  one  of  them  exclusiyely.  The  principles  upon 
which  this  is  to  be  done  have  been  explained  in  previous  chapters. 
Beferring  the  reader,  therefore,  to  them,  and  reminding  him  that,  in 
taking  accounts  between  partners^  attention  must  be  paid,  not  only 
to  the  terms  of  the  partnership  articles,  but  also  to  the  manner  in 
which  they  have  been  acted  on  by  the  partners^  there'  remains  but 
little  to  add  on  the  present  subject,  except  as  regards  just  allowances^ 
the  period  over  which  the  account  is  to  extend,  and  theeyidenca  upon 
which  it  is  to  be  taken. 

With  reipect  to  Jnst  allowanoeg. 

Sec.  303.  When  a  partnership  account  is  decreed  it  is  not  usual  for 
the  court  to  determine  beforehand  what  are,  and  what  are  not,  just 
allowances.  That  is  determined  on  taking  the  account,  and,  if  nec- 
essary, the  decree  will  direct  the  chief  clerk  to  state  the  fact  and  rea- 
sons upon  which  he  shall  adjudge  any  allowances  to  be  just  allow- 
ances.' What  ought  to  be  so  allowed  must  be  determined  by  the  arti- 
cles of  partnership. 

m^th  rwipaot  to  the  period  over  which  en  aoooimt  li  to  extend. 

Sec.  304.  This  can  only  be  determined  by  ascertaining  the  time 
from  which  it  is  to  begin,  and  the  time  at  which  it  is  to  cease. 

The  time  from  which  the  account  is  to  begin  will,  in  a  general 
account  of  partnership  dealings  and  transactions,  be  the  commence- 
ment of  the  partnership,  unless  some  account  has  since  that  time  been 
settled  by  the  partners,  in  which  case  the  last  settled  account  will  be 
the  point  of  departure.'  If  there  has  been  an  account  settled  so  as  to  be 
binding  on  the  parties,  such  account  will  not  be  re-opened.  This  is 
ordinarily  provided  for  in  the  decree  for  an  account  by  the  insertion 

I  It  iB    said  a   partner  is  not    to  be  209;  Cook  ▼.  Gollingridge,  id.  G23,  625; 

charged  as  such  with  what  he  mieht  Wedderbum  v.  WMderburn,  2  Keen, 

have  received,  without  his  willful  de-  758. 

fault,  Rowe  v.  Wood,  2  J.  &  W.  556,  but  « See  Cook  v.  Collingridge,  Jac.  624 ; 

quare    whether   a    surviving    partner  Beak  v.  Beak,  Rep.  Temp.  Finch,  190. 

could  not  be  made  so  to  account,  as  he  An  incoming  partner  has   no  right  to 

alone  can  get  in  the  assets  of  the  firm.  profits  made  before  he  became  a  part- 

*  See  Crawshay  v.  Collins,  2  Russ.  847;  ner.    Gordon  v.   Rutherford,  T.  k  R. 

Blown  ▼.  De  Tastet,  Jac.  294,  298,  and  878. 
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of  the  olanflie,  '^And  if,  in  taking  the  said  account,  it  shall  appear 
that  any  account  has  been  settled  and  agreed  upon  between  the  par- 
ties np  to  any  given  time,  the  same  is  not  to  be  disturbed*'"  This 
direction  is  not,  however,  inserted  in  the  decree  as  a  matter  of  course; 
nor  does  it  apply  to  any  accounts  except  those  which  have  been  so  set- 
tled as  to  be  conclusive  on  all  parties  interested  in  them.* 

The  time  at  which  an  account  and  partnership  dealings  and  trans- 
actions is  to  stop  will,  naturally,  be  the  date  of  the  dissolution  of  the 
firm,*  not  that  no  account  is  to  be  taken  of  what  occurs  after  that 
date;  for  some  time  or  other  must  elapse  between  the  dissolution  and 
the  final  winding  up  of  the  affairs  of  the  concern,  and  such  time  cannot 
in  fairness  to  any  one  be  excluded  from  consideration/  Notwith- 
standing dissolution,  a  partnership  is  deemed  to  continue  so  far  as 
may  be  necessary  for  the  winding  up  of  its  affairs  ;  and  an  account*  of 
partnership  dealings  and  transactions,  although  in  one  sense  it  stops 
at  the  date  at  which  the  partnership  is  dissolved,  must  still  be  kept 
open  for  the  purpose  of  debiting  and  crediting  the  proper  parties  with 
the  moneys  payable  by  or  to  them  in  respect  of  fresh  transactions 
incidental  to  the  winding  up,  as  well  as  in  respect  of  old  transactions 
engaged  in  prior  to  the  dissolution.'  Moreover,  upon  the  retirement, 
bankruptcy  or  death  of  a  partner,  it  often  happens  that  the  continu- 
ing or  surviving  partner  carries  on  the  partnership  business  without 
coming  to  any  settlement  of  the  partnership  accounts,  and  without 
paying  out  the  share  of  the  late  partner.  When  this  is  done,  and  no 
agreement  is  made  as  to  the  terms  on  which  the  capital  of  the  late 
partner  is  to  be  left  in  the  concern,  a  question  of  considerable  difficulty 
arises  as  to  the  right  of  the  late  partner,  or  of  those  representing  him, 
to  a  share  of  the  profits  made  since  the  dissolution. 

The  first  case  of  importance  in  favor  of  a  right  to  subsequent  profits 
is  Crawshay  v.  Collins.*  There  one  partner  had  become  bankrupt, 
aud  the  solvent  partner^  had  carried  on  the  business  without  paying 
out  the  bankrupt's  share  of  the  assets,  and  an  inquiry  was  directed 
with  a  view  to  ascertain  whether  profits  made  subsequently  to  the 
bankruptcy  were  made  by  the  application  of  the  funds  which  then 

I  Seton,  276.  Collins,  2  Bass.  845 ;  Hale  v.  Hale,  4 

•MUford  V.  Milfopd.  McQ.  &  Y.  150.  Beav.  375, 

<Seeacoordmgl7,  Beak  y.  Beak,  Finch,  *  See  Willett  y.  Blandford,  4  Ha.  270. 

191,  a   case   of   dtssolatlon  by  death;  *15  Ves.  218;  1  J.  &  W.  267,  and  2 

Jones  v.  Noy,  2  M.  &  E.  125,  a  case  of  Buss.  825  ;  Brown  v.  Vidler,  cited  in  15 

dissolution  by  decree  on  the  ground  of  Ves.  228,  and  2  Buss.  840,  is  an  earlier 

lanacy.  case  in  point.     See,  too.  Brown  v.  Lit- 

*See  per  Lord  Eldon  in  Crawshay  y.  ton,  1  P.  W.  141,  and  10  Mod.  20;  Ham- 
mond Y.  Douglas,  5  Yes.  589. 
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constituted  the  capital  of  the  concern/  or  by  the  applica^on  of  any 
other,  and  what  funds;  and  the  master  was  directed  to  distinguish 
between  capital  and  stock  in  trade.'  The  object  of  this  inquiry  was 
to  ascertain  whether  the  profits  made  after  the  dissolution  were  actu- 
ally made  by  the  application  of  the  funds  that  belonged  to  the 
bankrupt  as  a  member  of  the  partnership.'  And  it  appearing  that 
such  profits  were*made,  it  was  held  by  Lord  Eldon,  and  afterward  by 
Lord  Lyndhurst  (on  a  rehearing),  that  the  assignees  had  -a  right  to  a 
share  of  these  profits,  and  that  the  account  could  not  stop  until  the 
claims  of  the  assignees  "Viere  satisfied.  The  bankrupt  was  originally 
entitled  to  three-eighths  of  the  partnership  assets,  and  although  he 
was  indebted  to  the  firm,  so  that  the  sum  actually  payable  to  him 
was  less  than  three-eighths  of  the  net  assets  of  the  firm,  still  he  was 
held  entitled  to  be  credited  throughout  with  three-eighths  of  the 
profits,  being  debited  with  what  he  owed.  The  decree  in  this  impor- 
tant case  declared  that  the  three-eighth  parts  or  shares  of  the  bankr 
rupt  in  the  partnership  ought  to  be  considered  as  continuing  notwith- 
standing and  after  his  bankruptcy;  and  that  the  assignees  were  entitled 
to  three-eighth  parts  of  the  profits  which  had  been  already  reported  to 
have  been  made;  and  three-eighth  parts  of  such  further  profits  as  (on 
taking  the  further  accounts  thereby  directed)  should  appear  to  have 
been  made.^ 

So,  in  Brown  v.  De  Tastet,*  where  one  partner  died  and  the  survi- 
Tor  carried  on  the  partnership  business  without  accounting  for  the 
share  of  the  deceased  to  his  administratrix,  an  account  was  directed 
at  the  suit  of  the  administratrix,  not  only  of  the  dealings  and  trans- 
actions of  the  partners  up  to  the  death  of  the  deceased  partner,  but 
also  of  the  property  of  the  deceased  in  the  hands  of  the  surviving 
partner,  and  of  all  profits  and  gains  made  by  him  by  means  of  such 
property.  A  similar  decree  was  made  in  Cook  v.  Gollingridge,'  where 
a  sale  of  a  deceased  partner's  share  by  his  executors  to  the  surviving 
partners  was  set  aside.^ 

The  above  cases  clearly  establish  the  doctrine  that  where  capital  of 
a  late  partner  has  been  employed  in  carrying  on  the  business  of  the 
concern,  so  much  of  the  subsequent  profits  as  can  be  attributed  to  the 

1 15  Ves.  218.  mer  ▼.  MltcUeU,  2  M .  &  K.  672,  note  ; 

» 1  J.  &  W.  267.  HeatUcote  v,   IJulme,   1  J.  &  W.  122  ; 

•2  Rubs.  887.  Clement    v ,    Hall,  4  Jur.  (N.  8.)  494; 

*2  Ruas.  347.  FeatherBlionhaqghv.Tumer,25Beav.382. 

*  Jac.  284.  See,  too,  Featherstonhaugh  *  Jac.  607. 

▼.  Fenwick,  17  Ves.  814,  and  Wedder-  "^  See,  too,  Stqcken  ▼.  Dawson,  9  Beav. 

bum  V.  Wedderburn,  9  Keen,  722 ;  Pi^lt  989,  i^ffirme^  qq  appeal,  17  L.  J.  Ch.  282. 
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employment  of  that  capital  mast  be  accounted  for  by  those  who  have 
used  it.  It  is  not,  however,  so  clear  what  the  principle  is  on  which 
this  doctrine  is  based.  It  may  be  supported  on  the  mere  ground  of 
ownership,  in  conformity  with  the  maxim,  accessorium  sequitur  suum 
principale,  or  upon  the  ground  that  the  employment  of  the  capital  is 
a  breach  of  trust*  In  most  of  the  cases  this  latter  ground  seems  to 
have  been  adopted.  The  capital  of  a  deceased  partner  has  been 
treated  as  trust  property ;  the  continuing  or  surviving  partners,  by 
keeping  it  in  their  own  hands,  knowing  that  it  did  not  belong  to 
them,  but  that  it  formed  part  of  the  estate  of  their  late  partner,  have 
been  held  guilty  of  a  breach  of  trust,  and  liable  to  account  like  any 
other  trustee  who  wrongfully  employs  in  trade  the  property  of  his 
cestui  que  trusL  In  conformity  with  this  principle  the  surviving 
partners  have  been  charged,  at  the  option  of  those  interested  in  the 
estate  of  their  late  partner,  either  with  the  profits  made  or  with  inter- 
est at  52.  per  cent,'  and  they  have  been  disallowed  compensation  for 
trouble,  and  contribution  toward  losses.' 

Whichever  principle  be  thought  correct,  the  difficulty  of  determin- 
ing upon  what  the  profits  are  to  be  calculated  still  remains.  It  is 
very  easy  to  say  they  can  be  ascertained  by  the  rule  of  three — as  the 
whole  capital  is  to  the  whole  profits,  so  is  the  late  partner's  share  in 
the  capital  to  his  share  of  the  profits  —  but  this  assumes  that  the 
profits  in  question  have  been  made  by  capital  only.*  Profits,  and  very 
large  profits,  may  be  made  by  skill,  and  an  extensive  connection,  with 
little  or  no  capital ;  and  even  if  there  be  capital,  the  profits  may  be 
attributable  less  to  it  than  to  other  matters,  and  it  may  be  impossible 
to  determine  with  any  precision  the  extent  to  which  the  capital  has 
contributed  to  the  realization  of  the  profits  obtained.* 

The  present  question  was  elaborately  discussed  by  the  late  V.  0. 
Wigram  in  Willett  v.  Blanford,*  and  the  conclusion  arrived  at  by  him 
was  that  no  general  rule  could  be  laid  down  upon  the  subject,  and 

1  See  Docker  ▼.  Somes,  2  M.  &  K.  672 ;  871,  and  0  id.  247 ;  Burden  v.  Burden,  1 

Heatchoote  ▼.  Hulme,  1  J.  &  W.  122.  V.  &  B.  170.    In  Brown  v.  De  Tutet, 

*  See   Townend  v.  Townend,  1  Giff.  Jac.  284,  however,  an    allowance    for 
201 ;  Docker  v.  Somes,  2  M.  &  E.  072 ;  trouble  was  made. 

Palmer  y.  Mitchell,  id.,  note ;    Heath-  *  Qumre  whether,  as  against  a  wTong* 

cote  V.  Hulme,  1  J.  &  W.  122 ;  Booth  ▼.  doer,  this  may  not  be  a  legitimate  as 

Parks,  1   Moll.   465,  and  Beatty,  444;  sumption. 

Toulmin  v.  Copeland,  2  Ph,  711,  revers-  •  This  difficulty  was  seriously  felt  in 

ing  S.  C,  4  Ha.  41.    In  this  last  case  in-  Featherstonhaugh  v.  Turner,  25  Beay. 

terest  was  claimed  by  a  supplemental  382,  where  the  profits  accrued  almost 

bill  and  the  surviving  partner  was  not  entirely  from  personal  skill, 

the  executor  of  the  deceased.  *  4  Ha.  258. 

*  See  Stockton  v.  Dawson,  6  Beav. 
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that  every  case  must  depend  on  its  own  circnmstances.    ^'  The  nature 
of  the  tradO)  the  manner  of  carrying  it  on,  the  capital  employed^  the 
state  of  the  aoeount  between  the  late  partnership  and  the  deceased 
partner  at  the  time  of  his  death,  and  the  conduct  of  the  parties  after 
his  death,  may  materially  affect  the  rights  of  the  parties."    This  con- 
clusion of  the  Vice-Chanoellor  has  been  approved  by  subsequent  judges, 
and  in  conformity  therewith  two  cases  have  lately  been  decided,  in 
which  profits  acquired  after  the  death  of  a  partner  were  held  to 
beloDg  wholly  to  those  by  whose  labor  they  had  been  made.   The  first 
of  these  was  Simpson  v.  Chapman.*    There  three  persons  wei*e  part- 
ners as  bankers.    The  bank  was  in  such  good  credit  as  to  render  no 
capital  necessary  for  the  purpose  of  carrying  it  on.    One  of  the  part^ 
ners  died,  leaving  his  son,  one  of  the  surviving  partners,  and  a  third 
person,  his  executors.    At  the  time  of  his  death  the  assets  of  the  bank 
exceeded  its  liabilities.    The  estate  of  the  deceased  was  a  creditor  of 
the  bank  to  the  extent  of  his  share,  viz.,  one-third  of  its  net  assets, 
but  there  was  a  much  larger  sum  owing  from  his  estate  to  the  bank 
on  his  overdrawn  private  account    The  son,  being  alsq  an  executor 
of  the  deceased,  was  admitted  as  a  partner  in  the  bank,  and  the  busi- 
ness was  carried  on  by  the  son  and  surviving  partners,  but  the  amount 
of  the  deceased's  share  in  the  business  was  never  paid  out,  or  seipa- 
rated  from  the  moneys  of  the  bank.     Considerable  profits  were  made 
by  the  new  partnership,  and  of  these  the  son,  as  partner,  received  his 
share.     A  suit  was  instituted  for  the  administration  of  the  estate  of 
the  deceased  but  to  such  suit  the  executors  alone  were  defendants, 
and  a  decree  was  made  charging  the  son,  and  the  surviving  partner, 
who  was  an  executor,  in  respect  of  the  profits  of  the  bank  from  the 
death  of  the  deceased,  paid  to  the  son,  so  far  as  such  profits  had 
accrued  from  the  assets  of  the  deceased  employed  in  the  partnership. 
This  part  of  the  decree  was  appealed  from  and  reversed,  and  one  of 
the  grounds  for  the  reversal  was  that  the  profits  acquired  after  the 
death  of  the  deceased  could  not  be  attributed  to  the  use  made  of  his 
capital.    If  the  debt  due  from  him  to  the  bank  were  omitted  from  its 
assets,  the  bank  was  at  his  death  insolvent.    The  deceased  had  no 
capital  in  it  in  the  ordinary  sense  of  the  word,  and  all  the  profits 
which  had  accrued  were  attributable  to  the  connection  and  reputa- 
tion of  the  bank.     It  was  urged  that  the  son,  who  had  received  one- 
third  of  the  profits,  and  who  could  not  distinguish  how  much  of  them 
was  attributable  to  his  character  of  executor,  and  how  much  belonged 

U  De  0.  Mac.  &  Q.  154. 
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to  him  in  his  indiridnal  character  as  partner^  ought  to  be  charged 
with  the  whole.  But  it  was  held  that  this  principle  did  not  apply, 
inasmuch  as  he  did  not  carry  on  the  business  as  an  executor,  but  in 
his  own  separate  and  individual  right,  conceiving  that  he  was  enti- 
tled so  to  carry  it  on. 

The  other  case  above  referred  to  was  Wedderbum  v.  WeddeAum.' 
There  three  persons  were  partners  as  merchants;  one  died,  leaving  the 
other  two  and  his  widow  his  executors.  The  surviving  partners  alone 
proved  the  will,  and  they  drew  up  an  account  of  the  partnership  assets 
and  credited  the  estate  of  the  deceased  with  a  oert-ain  sum  as  his 
share  in  the  concern,  but  this  share  was  never,  separated  from  the 
assets  of  the  continuing  firm.  Several  changes  afterward  took  place 
in  the  new  firm,  and  then  a  suit  was  instituted  by  persons  interested 
in  the  estate  of  the  deceased  partner,  against  the  executors  and  sur* 
viving  partners  of  the  deceased,  praying  for  an  account  of  his  estate, 
and  for  an  account  of  the  gains  and  profits  made  by  canying  on  the 
partnership  after  his  death.  A  decree  was  made  directing  an  account 
of  the  personal  estate  of  the  deceased  partner;  and  of  the  dealings 
and  transactions  of  the  firm  up  to  his  death;  and  of  what  at  that 
time  was  the  value  of  his  interest  in  the  concern;  and  of  the  prof- 
its of  the  trade  carried  on  by  the  succeeding  firms;  and  of  the 
moneys  which  were  from  time  to  time  taken  out  of  the  concern  and 
applied  on  account  of  the  estate  of  the  deceased;  and  of  the  amount 
of  capital  from  time  to  time  employed  in  the  said  firms  respectively.' 
It  appeared  that,  at  the  death  of  the  deceased,  the  assets  of  the  firm 
consisted  almost  entirely  of  debts  due  to  it;  that  it  was  impossible, 
except  at  a  great  sacrifice,  to  get  in  these  debts  in  a  short  time;  that 
if  an  attempt  had  been  made  to  wind  up  the  affairs  of  the  concern  at 
the  death  of  the  deceased,  the  assets  of  the  firm  would  not  have  suf* 
ficed  to  discharge  its  liabilities;  and  that  the  ultimate  solvency  of  the 
firm  was  attributable  to  the  cautious  and  prudent  conduct  of  the  sur- 
viving partners,  and  to  their  having,  from  time  to  time,  provided 
large  sums  of  money  to  meet  pi'essing  liabilities.*  It  thus,  in  fact, 
appeared  that  the  profits  made  since  the  death  of  the  deceased  were 
made  by  the  credit  and  connection  of  the  house,  and  by  the  reputa- 
tion, skill,  and  ability  of  the  surviving  and  later  partners,  and  were 
not  attributable  to  the  surplus  assets  of  the  firm  in  which  the  deceased 
had  a  share.     It  further  appeared  that  the  share  of  the  deceased  had 

1 2  Keen,  722 ;  4  M.  &  Cr.  41 ;  and  22        >2  Keen.  752. 
Beav.  84.  *  22  Bear.  84. 
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been  preserved  entirely  by  the  prudent  management  of  the  execators, 
•and  woald  have  been  certainly  reduced  to  nothing  if  they  had  wound 
up  the  affairs  of  the  house  in  the  ordinary  way,  or  had  thrown  the 
estate  of  the  deceased  into  chancery.  Under  all  the  circumstances  of 
the  ease  it  was  therefore  held  that,  as  by  the  partnership  articles  the 
plaintiffs  had  no  interest  in  the  good  will  of  the  concern,  they  were 
not  entitled  to  participate  in  the  profits  made  by  the  successive  firms, 
so  far  as  those  profits  were  attributable  to  the  good-will  and  connec- 
tion in  trade  of  the  old  firm,  and  that  their  share  in  any  profits 
attributable  to  any  other  source  was  covered  by  interest  on  the  amount 
at  which  the  share  of  the  deceased  had  been  valued. 

The  law  upon  the  subject  under  consideration  is  still  in  an  unset- 
tled state.  Undoubtedly  a  person  ought  not  to  be  permitted  to  retain 
for  his  own  use  gains  acquired  by  the  unlawful  employment  of  an- 
other's property,  and  it  would  certainly  not  be  conducive  to  justice  if 
there  were  no  power  to  compel  a  discovery  of  the  amount  of  the  gains 
so  made,  and  payment  of  that  amount  by  the  wrong-doer.^  At  the 
same  time,  owing  to  the  extreme  difficulty  of  taking  an  account  of 
subsequent  profits,  so  far  as  they  are  attributable  only  to  one  particu- 
lar source,  the  tendency  of  the  courts,  in  modern  times,  appeal's  to 
be  rather  in  favor  of  not  exercising  than  of  exercising  the  power 
alluded  to,  except  in  cases  of  gross  fraud  or  breach  of  trust.  In  such 
cases,  however,  the  court  will  exert  itself  to  the  utmost,  and  the 
efforts  which  it  will  make  in  order  to  prevent  persons  from  deriving 
advantage  from  their  own  wrong,  cannot  be  better  illustrated  than  by 
the  recent  case  of  Feathers tonhaugh  v.  Turner,*  which  has  been 
already  alluded  to.  The  profits  of  the  partnership  business  there 
arose  entirely  from  the  skill  and  reputation  of  the  partners,  who  were 
medical  gentlemen.  In  order  to  ascertain  the  share  of  the  deceased 
in  the-profits  made  after  his  death  by  the  surviving  partner,  an  inquiry 
was  directed  whether  any  and  what  profits  made  since  the  death  of 
the  deceased  were  attributable  to  or  derived  from  persons  who  had 
become  customers  by  reason  of  the  deceased  having  been  a  partner, 
and  it  was.  considered  that  the  surviving  partner  was  liable  to  pay  what 
might  be  found  due  on  taking  that  account,  after  deducting  a  liberal 
allowance  to  him  for  his  time,  knowledge,  and  expenses  in  realizing 
the  profits  in  question. 

'  See  the  admirable  jadgmentof  Lord  Broagham  in  Docker  y.  Sotaes,  3  M.  & 
K,  672.  •  25  Beav.  882. 
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With  re«p«ot  to  the  •▼ideuoe  npcm  whioh  the  aoooimts  are  to  be  takaiL 

Sec.  305.  As  regards  the  partnership  books.  These  being  accessi- 
ble to  all  the  partners,  and  being  kept  more  or  less  under  the  surveil- 
lance of  them  all,  are  ^n'ma  /act^  evidence  against  each  of  them,  and, 
therefore,  al^  for  any  of  them  against  the  others.^  Bnt  entries  made 
by  one  partner  without  the  knowledge  of  the  other  do  not,  of  course, 
prejudice  the  latter  as  between  him  and  his  copartner;*  and  where  a 
surviving  partner  drew  up  an  account  which  he  furnished  to  the 
executors  of  his  late  partner,  it  was  held  that  such  account  was  admis- 
sible against  the  partner  who  furnished  it,  and  that  the  executors 
were  not  bound,  by  using  it  against  him,  to  admit  its  correctness 
throughout.*  ' 

Where,  in  consequence  of  the  loss  of  books  and  documents,  an 
account  cannot  be  taken  in  the  usual  way,  special  directions  will  be 
given  as  to  the  mode  in  which  the  accounts  shall  be  taken  and  vouched. 

Prior  to  the  above  enactment  the  court  would,  if  necessary,  direct 
the  master  to  make  a  special  report  in  case  he  should  be  unable  to 
tixke  an  account  by  reason  of  the  non-production  of  books,  or  other 
circumstances  ;  *  and  the  court  would,  it  seems,  declare  that,  for  cer- 
tain purposes,  vouchers  should  not  be  required.^ 

The  decree  for  an  account  usually  directs  that  all  parties  shall  pro- 
duce on  oath  all  books  and  papers  in  their  custody  relating  to  the 
taking  of  the  accounts.  If  any  partner  has  kept  accountd  relating  to 
the  partnership  in  private  books  of  his  own,  he  must  produce  such 
books  ;  for  he  should  have  kept  his  private  accounts  -elsewhere  if  he 
did  not  want  them  to  be  seen.*  After  a  dissolution  new  books  are 
generally  opened,  but  if  they  relate  to  the  accounts  which  have  to  be 
taken,  they  must  be  produced,^  and  even  if  a  partner  not  before  the 
court  objects  to  their  production,  it  is  by  no  means  clear  that  his  ob- 
jection will  prevail.^  As  between  partners  and  their  representatives 
material  documents  must  be  produced,  though  they  may  be  privi- 
leged as  between  them  and  other  persons.* 

>  See  Lodge  t.  Piichard,  8  De  G.  Mac.  827.    See  the  decree  in  Stainton  y.  The 

&  G..  906»  and   Smith  v.  The  Duke  of  Carron  Go..a4  Beav.  863. 

aiandos,  2  Atk.  158.  and  Barn.  412.  •  Toulmin  v.  Copland,  8  Y.  &  C.  Ex. 

*  See  Hatcheson  v.  Smith,  5  Ir.  Eq.  655 ;  Freeman  v.  FairUe,  8Mer.  48. 

117,  as  to  how  far  the  books  of  compa-  *  Hue  v.  Richards,  2  Beav.  805. 

nies  are   evidence  against  their  share-  '  See  Freeman  ▼.  Fairlie,  8  Met.  48. 

holders.  Bnt  see  ante,  p.  816. 

'  Morehonse  v.  Newton,  8  De  G.  &  •  See  Brown   v.  Perkins,  2  Ha.  640, 

Sm.  807.  where  the   excuse  of  professional  con- 

^  See  Rowley  v.  Adams,  7  Beav.  895 ;  fidenoe  was  set  np. 

Millar  v.  Craig,  6  id.   443;   Turner  v.  The   foregoing  from   and    including 

Cornev,  5  id.  515.  Section  285  a,  is  from  Lindley  on  Part. 

»  Adley  v.  The  Whitstable  Co.,  17  Ves.  vol.  2,  pp.  803-830. 
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Outlay!  and  MhraaoM. 

Sec*  306.  '*  In  taking  a  partnership  account/'  says  Mr.  Lindley,  in 
his  work  on  Partnership,  vol.  1,  p.  639,  ''  each  partner  is  entitled  to 
be  allowed  every  thing  he  has  advanced  or  brought  in  as  a  partnership 
transaction,  and  to  charge  the  other  in  the  account,  with  what  that 
other  has  not  brought  in,  or  has  taken  out,  more  than  he  ought,  and 
nothing  is  to  be  considered  as  his  share  but  his  proportion  of  the  resi- 
due on  the  balance  of  the  account.'  Although,  therefore,  a  partner 
is  not  entitled  to  compensation  for  trouble,  he  is  entitled  to  charge 
the  partnership  with  sums  bonafide,  expended  by  him  in  conducting 
the  business  thereof.*  Thns  when  the  managing  director  of  a  cost- 
book  mining  company  advanced  money  for  the  purpose  of  enabling 
the  business  of  the  company  to  be  carried  on,  it  was  held  that  he  was 
entitled  to  be  reimbursed  by  the  company,  there  being  no  question 
made  as  to  his  authority  to  carry  on  the  business  on  credit.'  So  whero 
the  directors  of  a  mining  company  advanced  money  to  keep  the  mine  at 
work,  and  it  otherwise  would  have  been  drowned,  they  were  held 
entitled  to  be  reimbursed,  although  they  had  no  power  to  borrow 

*  Per  Lord  Hardwicke,  in  West  v.  Skip,  monej  occasioned  by  the  defaalt  of  his 
1  Yes.  Sr.  d42.  In  Taylor  v.  Cofflny,  18  copartner,  he  is  entitled  to  contribution. 
IlL42a,  the  court  held  that  where  part-  Noel  v.  Bowman,  2  Litt.  (K^.)  46. 
ies  contribute  unequal  sums  toward  *  Burden  v.  Burden,  1  V.  &  B.  172, 
the  capital  of  the  firm,  and  are  to  share  where  a  surviving  nartner,  who  was 
its  losses  equally,  although  thei  capital  also  executor,  was  allowed  to  charge  ex- 
may  be  exhausted  in  paying  debts,  or  penses  actually  incurred,  but  not  for 
destroyed,  the  right  of  contribution  ex-  time  and  trouble.  In  King  v.  Hamilton, 
ists  between  the  parties  to  make  their  16  111.  100,  the  law  will  allow  a  claim 
losses  equal.  See,  also,  Payne  v.  Mat-  for  the  expenses  and  charge  of  trustees 
thews,  6  Paige's  Ch.  (N.  Y.)19.  Items  of  and' partners,  but  not  for  their  services, 
debt  against  a  partner  are  to  be  de-  unless  there  is  a  special  agreement  to 
docted  out  of  his  share,  and  not  out  of  that  effect.  See,  also,  Roach  v.  Perry, 
the  assets  of  the  firm,  Phelau  v.  Hutch-  16  111.  87,  where  a  partner  pays  for  the 
inson,  Phill.  (N.  C.)  Eq.  116,  and  each  necessai^  services  of  others  in  perform- 
partner  has  a  specific  lien  on  the  part-  in^  services  for  the  firm,  he  is  entitled 
nership  stock  not  only  for  the  amount  to  nave  the  amount  passed  to  his  credit, 
of  his  share,  but  also  for  moneys  ad-  Savage  v.  Carter,  9  Dana  (Ky.),  418. 
vanced  by  him  beyond  his  share,  to  the  In  O'Heilley  v.  Brady,  28  Ala.  680,  it 
use  of  the  hrm.  Allen  v.  Hawle^,  6  was  held  that  the  surviving  partner  was 
Fla.  142.  In  Lannan  v.  Clavin,  8  Kan.  entitled  to  an  allowance  and  deduction 
17,  the  report  of  a  referee  stating  a  part-  for  tavern  bills  and  other  expenses  in- 
nership  account,  showed  that  the  inter-  curred  In  the  adjustment  ana  settling 
est  of  the  plaintiff  In  the  firm  exceeded  up  of  the  affkirs  of  the  firm.  So,  where 
that  of  the  defendant  by  a  certain  sum.  one  partner  pays  taxes,  clerk  hire,  rent, 
It  was  held  that  it  was  error  to  enter  and  for  advertising,  they  were  held 
judgment  for  the  plaintiff  in  that  proper  items  of  charge  against  the  firm, 
amoant,  but  that  a  sale  of  the  entire  as  necessary  expenses.  Foster  v.  Qod- 
partnership  property  should  have  been  dard,  1  Blak.  (N.  S.)  606.  So,  where  a 
ordered  with  directions  to  pay  the  partner  pays  commissions  to  others  for 
costs  of  coart  out  of  the  proceeds,  selling  the  goods  of  the  firm,  he  is  en- 
then  to  pay  to  the  plaintiff  the  amount  titled  to  be  reimbursed  by  the  firm, 
due  him,  and,  lastly,  to  divide  the  resi-  Pratt  v.  McHatton,  11  La.  An.  260. 
due  equally  betweea  the  parties.  So  >Ex  parte  Sedge  wick,  2  J  ur.  (N.  S.) 
where  one  partner  is  compelled  to  pay  049. 
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money  on  the  credit  of  the  company.'  And  in  another  oase,  the 
directors  of  a  company,  who  borrowed  money  on  their  own  responsi- 
bility, and  bona  fide  applied  it  in  keeping  the  company  at  work,  were 
held  to  be  creditors  of  the  company  for  the  amount  expended,  althongh 
the  shareholders  insisted  that  the  directors  had  no  power  to  borrow 
except  upon  mortgage,  and  under  certain  restrictions,  to  which  no 
attention  had  been  paid.* 

So  a  partner  is  clearly  entitled  to  chanre  the  firm  with  whatever 
he  may  have  been  compelled  to  pay  in  respect  of  its  debts ;'  or  in 
respect  of  obligations  incurred  by  him  alone  at  the  request  of  the  firm, 
as  where  he  is  compelled  to  pay  a  bond  given  by  himself  alone,  but 
for  the  benefit  of  the  firm  and  as  a  trustee  for  it,^  or  where  he  sacri- 
fices a  debt  due  to  himself  in  order  to  enable  the  firm  to  obtain  a  debt 
due  to  it.' 

Uability  for  nseleM  ontU]^!. 

Seo.  307.  An  outlay  made  by  one  partner  with  the  approbation  of 
his  copartners,  and  for  the  benefit  of  the  firm,  must  be  made  good  by 
the  firm,  however  useless  the  outlay  may  have  been.  For  example,  if 
a  firm  or  company  purchases  a  patent  which  is  paid  for  by  one  member 
individually,  he  is  entitled  to  charge  the  purchase-money  to  the  firm 
or  company,  however  worthless  the  patent  may  ultimately  prove  to 
be.*  On  the  other  hand,  if  a  partner  or  director  makes  an  improper 
outlay  or  advance  on  behalf  of  a  firm  or  company,  he  cannot  charge 
it  to  the  firm  or  company,  unless  his  conduct  is  ratified  by  it.  Thorn- 
tori  V.  Proctor '  may  be  referred  to  in  support  of  the  doctrine  that 
an  outlay  which  may  have  been  very  proper  and  even  necessary  for 
the  conduct  of  the  partnership  business,  cannot  be  charged  to  the 
partnership  account,  if  so  to  do  would  be  inconsistent  with  the  agree- 
ment into  which  the  partners  have  entered.  In  the  case  in  question, 
the  plaintiff,  and  the  defendant  had  become  partners  as  wine  mer- 
chants, and  the  plaintiff,  who  for  some  time  had  principally  conducted 
the  business,  had  expended  considerable  sums  of  money  in  treating 

>  Ex  parte  Chippendale,  4  De  G.  Mac  W.;  Gleadow  v.  The  Hall  Glass  Co.,  18 

&  G.  19.  Jur.  lOaO,  V.  C.  B. 

*  Ex  parte  Bignold,  22  Beav.  148.  *  Lefroy  ▼.  Gore,  1  Jo.  &  Lat.  571, where 

*  Prole  v.  MaBterman,  21  Beav.  61.  A  one  partner  releaaed  a  wilnees  whose 
partner  who  pays  a  debt  claimed,  but  evidence  wae  essential  to  the  firm. 

not  dne,  cannot  charge  the  payment  to  *  Gleadow  ▼.   The   Hull  Glass   Com- 

the  firm.    Re  Webb,  2  B.  Moore,  600;  pany,  18  Jar.  1020,  V.C.  E. 

M'llreath  y.  Margetson,  4  Doug.  278.  ^  1  Anstr.  94 ;  see,  too,  Hatcheson  ▼. 

^Croxton's  case.  5  De  G.  &  S.  432;  Smith,  5  Ir.  Eq.  117;  East  India  Co.  ▼. 

Sedgwick's  case,  2  Jar.  (N.  S.)  949,  V.  C.  Blake,  Finch,  117. 
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customers^  and  this  was  fonnd  to  be  necessary  in  that  trade.  The  pliuh- 
tiff  had  for  several  years  kept  the  acconnts  of  the  partnership,  and  in 
such  acconnts  he  never  made  any  charge  for  entertaining  customers, 
or  demanded  any  allowance  on  that  account  He,  nevertheless,  after- 
ward contended  that  he  ought  to  be  allowed,  in  taking  the  accounts 
of  the  partnership,  to  debit  the  firm  with  50/.  a  year  for  entertain- 
ments,  and  this  was  proved  to  be  a  reasonable  sum.  But  it  was  shown 
to  be  usual  in  cases  of  this  sort  to  insert  some  special  clause  in  the 
articles  if  an  allowance  was  intended  to  be  made,  and  the  articles  into 
which  the  partners  had  entered  contained  nothing  more  than  a  gen- 
eral stipulation,  that  all  losses  and  expenses  should  be  borne  equally. 
It  was  accordingly  held  that  the  plaintiff  was  not  entitled  to  any 
allowance,  for  he  could  only  claim  it  as  being  a  gross  article  of  expendi- 
ture, and  he  was  precluded  from  charging  it  in  that  way  by  not  having 
included  it  in  the  yearly  accounts. 

Oannot  ehuge  lor  ooftlayi  of  whioh  he  refuM  to  give  partioalttB. 

Sec.  308.  A  partner  is  not  entitled  to  charge  the  firm  with  any 
moneys  alleged  by  him  to  have  been  laid  out  for  the  benefit  of  the 
firm,  if  he  declines  to  give  the  particulars  of  his  outlays;  he  cannot 
charge  for  secret  service  money,'  or  for  general  expenses.*  Nor  can  a 
partner  charge  the  firm  with  traveling  expenses  unless  they  have  been 
bona  fide  and  properly  incurred  by  him  when  traveling  for  the  purpose 
of  transacting  its  business.' 

Again,  a  partner  spending  money  for  valuations  to  carry  out  a 
transaction  between  himself  and  copartners,  which  they  afterward 
succeed  in  setting  aside,  cannot  charge  them  with  any  part  of  what 
he  may  have  so  expended.' 

With  respect  to  advances  by  directors,  it  has  been  held  that  if  a 
loan  is  "bona  fide  made  by  them  to  the  company  for  the  purposes  of 
the  company,  and  the  loan  would,  had  it  been  made  by  strangers, 
have  created  a  debt  owing  by  the  company,  the  company  is  bound  to 
repay  the  loan.'  But  the  attention  of  the  shareholders  should  be 
specially  called  to  the  fact  of  the  loan  being  made  by  the  director; 

1  See   The   York  ft   North    Midland  Jar.  (N.  S.)  049 ;  Ex  parte  Bignold,  23 

Rail.  Co.  Y.  HadBOD.  16  Beav.  485.  Beav.  148.    In  re  Baker's  Claim,  6  Jur. 

« The  East  India  Co.  v.  Blake,  Finch,  (N.  S.)  240,  it  was  held  that  bona  fide 

117.  advances  by  the  directors  of  a  company 

>  Stainton  ▼.  The  Carron  Co., 24 Bear,  governed  by  7  &  8  Vict.,  c.  110.  oonstita- 

856.  ted  a  debt  repayable  by  the  company, 

^Stockton  V.  Dawson,  6  Beav.  875.  althouflrhthe  formalities  prescribed  by 

'  Murray's  Ezecators'    case,  5  De  G.  §  29  of  that  act  had  not  been  complied 

Mac.  &  Q.  750;  Ex  parte  Sedgwick,  2  with. 
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for  the  duties  of  directors  and  the  interest  of  creditors  may  very  pos- 
sibly conflict  with  each  other,  and  it  ought  not  to  be  permitted  to  any 
director,  without  the  sanction  of  the  shareholders,  to  become  a  cred- 
itor of  the  company  intrusted  to  his  care/ 

Of  debti,  UabOitiM  and  Ioum. 

Sec.  309.  In  the  absence  of  a  special  agreement  to  the  contrary, 
partners  are  liable  to  share  losses  in  the  same  proportion  as  they 
are  entitled  to  share  profits.  As  a  general  rule,  therefore,  if  one  part- 
ner has  been  compelled  to  pay  more  than  his  share  of  a  partnership 
debt,  or  if,  in  properly  conducting  the  affairs  of  the'  firm,  he  has^  per- 
sonally incurred  a  liability,  he  is  entitled  to  be  indemnified  by  his  co- 
partners so  far  as  may  be  necessary  to  place  all  on  a  footing  of  equal- 

Partners  not  always  bound  to  oontribate  to  loasM. 

Sec.  310.  But  it  by  no  means  follows  that  a  person  liable  to  be 
sued  as  if  he  were  a  partner  is,  as  between  himself  and  his  copartners, 
bound  to  share  the  losses  of  the  firm,  for  his  copartners  may  have 
agreed  to  indemnify  him  altogether  from  losses,  and  if  such  is  the 
case,  they  cannot  require  him  to  contribute  thereto  with  them.'  So, 
where  the  promoters  of  a  company  agree  with  the  shareholders  that 
certain  preliminary  expenses  to  be  incurred  in  obtaining  surveys,  re- 
ports, etc.,  shall  not  Exceed  a  certain  sum,  and  the  promoters  spend 
more  than  that  sum,  they  cannot  require  the  shareholders  to  make 
good  the  difference,  although  the  extra  expenditure  may  have  been 
caused  by  circumstances  which  were  unforeseen,  and  over  which  the 
promoters  had  no  control.* 

The  general  principle,  however,  that  partners  must  contribute  rat- 
ably to  their  shares  toward  the  losses  and  debts  of  the  firm,  is  not 
open  to  question.  Their  obligation  to  contribute  is  not  necessarily 
founded  upon,  although  it  may  be  modified  and  even  excluded  alto- 
gether by  agreement.  For  example,  where  there  is  no  agreement  to 
the  contrary,  it  is  clear  that  if  execution  for  a  partnership  debt  con- 

1  See  Murray's  Execators*  case,  6  De  Bfac.  ft  G.  572 ;  Lef roy  ▼.  0ore,  1  Jo.  ft 

G.  Mac.  &  G.  750,  and  compare  Tever-  Lat.  671,  and  HamUton  y.  Smith,  7  W. 

sUan  V.  The  Cameron's  Coalbrook,  etc.,  R.  178,  as  to  promoters  of  oompanies. 

Co.,  8  De  G.  ft  S.  296.    Both  these  cases  *SeeGeddes  v.Wallaoe,8  BU.(N.8.)270. 

turned  on  7  ft  8  Vict.  c.  110.    In  Plack  <  Gillan  y.  Morrison.  1  De  G.  ft  8. 431; 

v.  Malalue,5Jur.(N.S.)1018,there  was  Re  The  Worcester  Corn  Ex.  Co.,  3  De 

an  express  anthority  to  borrow  from  the  G.  Mac.  ft  G.  180,   noticed  more  f  uUj 

directors.  ante.     See,  too,  Mowatt  and  Elliott's 

*  Wright  Y.  Hunter,  5  Ves.  792 ;  and  case,  8  De  G.  Mac.  ftG.  254.andCarew'8 

see  Robinson's  Executors'  case,  6  De  G.  ease,  7  id.  48. 
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tracted  by  all  the  partners,  or  by  some  of  them  when  acting  within 
the  limits  of  their  anthority,  is  levied  on  any  one  partner  who  is  com- 
pelled to  pay  the  whole  debt,  he  is  entitled  to  contribution  from  his 
copartner^^'-^So,  if  one  partner  enters  into  a  contract  on  behalf  of 
the  firm,  but  in  such  a  manner  as  to  render  himself  alone  liable  to  be 
sued,  he  is  entitled  to  be  indemnified  by  the  firm,  provided  he  has  not, 
as  between  himself  and  his  copartnei*s,  exceeded  his  authority  in  enter- 
ing into  the  contract ; '  and  if  in  such  a  case  he  with  their  knowledge 
and  consent  defend  an  action  brought  against  him,  he  is  entitled  to  be 
indemnified  by  the  firm  against  the  damages,  costs,  and  expenses  which 
he  may  be  compelled  to  pay.' 

Parties  most  oontributo  wh«i  lose  results  from  bona  fide  aot. 
.  Sec.  311.  Even  if  a  loss  sustaineil  by  a  firm  is  imputable  to  the 
conduct  of  one  partner  more  than  to  that  of  another,  still,  if  the 
former  acted  bona  fide  with  a  view  to  the  benefit  of  the  firm,  and  with- 
out culpable  negligence,  thejoss  must  be  borne  equally  by  alL  Thus, 
where  A  represented  to  his  copartner,  B,  that  shares  in  a  certain  com- 
pany rendered  the  holders  only  liable  to  the  engagements  of  the 
company  to  a  limited  extent,  and  B  thereupon,  and  at  A's  request, 
authorized  him  to  take  shares  on  the  partnership  account,  and  it  ulti- 
mately turned  out  that  the  liability  of  the  shareholders  was  not 
limited,  and  A  and  B  were  made  contribntories,  it  was  held  that,  as 
between  themselves,  B  could  not  throw  the  loss  on  A  alone.*  Again, 
in  Cragg  v.  Ford,*  the  plaintiff  and  the  defendant  were  partners,  and 
the  defendant  was  the  managing  partner.  The  partnership  was  dis- 
solved, and  the  winding  up  of  its  affairs  devolved  on  the  defendant. 
Part  of  the  assets  consisted  of  bales  of  cotton,  and  the  plaintiff 
requested  that  these  might  be  immediately  sold.  The  defendant, 
however,  delayed  to  sell  them,  and  they  were  ultimately  sold  at  a  much 
lower  price  than  they  would  have  fetched  if  they  had  been  sold  when 
the  plaintiff  desired.  The  plaintiff  contended  that  the  loss  sustained 
by  the  postponement  of  the  sale  ought  to  be  borne  by  the  defendant 
alone.  But  the  court  held  that  the  plaintiff,  if  he  had  chosen,  might 
himself  have  sold  the  cotton;  and  that  as  the  defendant  in  delaying 

«  M'Owen  v.  Hunter,  1  Dr.  &  W.  847;  Jur.  1020,  V.  C.  E. ;  Sedgwick's  case,  2 

Evans  v.  Yeatherd,  2  Bing.  183  ;  Robin-  Jur.  (N.  S.)  949,  V.  C.  W. 

son's  Ezecntors'  case,  6  I>e  G.  Mac.  &  '  Browne  v.  Gibbins,  6  Bro.  P.  C.  491 ; 

G.  572.    See,  too,  Lefroy  v.  Gore,  1  Jo.  Croxton's  case,  5  De  G.  &  8.  482. 

ft   Lat.  571,  as   to   provisional  direct-  ^  Ex  parte  Letts  and  Steer,  26  L.  J. 

ors.  Ch.  455.    See,  too,  Lingard  t.  Bromley, 

«  Gleadow  v.  The  Hull  Glass  Co.,  18  1  V.  &  B.  114. 

•2  Y.  tec.  C.  280. 
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the  sale,  had  acted  bona  fide  and  in  the  exercise  of  his  discretion,  the 
loss  ought  not  to  be  thrown  on  him  alone,  bat  ought  to  be  shared  by 
the  plaintiff. 

Partner  guilty  of  fraud  or  bad  fidth  must  bear  the  Iom  himieli 

Sec.  312.  But,  if  a  partner  is  guilty  of  a  breach  of  his  duty  to  the 
firm,  and  loss  results  therefrom,  such  loss  must  fall  on  him  alone.  As 
w^s  said  by  the  court  in  Bury  v.  Allen,*  "  Suppose  the  case  of  an  act 
of  fraud,  or  culpable  negligence,  or  willful  default  by  a  partner  during 
the  partnership  to  the  damage  of  its  property  or  interests,  in  breach 
of  his  duty  to  the  partnership,  whether  at  law  compellable  or  not 
compellable,  he  is  certainly  in  equity  compellable  to  compensate  or 
indemnify  the  partnership  in  this  respect"  In  conformity  with 
this  rule,  the  justice  of  which  cannot  be  disputed,  it  has  been 
decided  that  if  a  claim  is  made  against  a  firm  for  payment  of  a  debt 
alleged  to  be  due  from  it,  but  which  is  not  so  in  point  of  fact,  and 
one  partner  chooses  to  pay  it,  he  cannot  charge  such  payment 
to  the  aooount  of  the  firm.*  So,  if  one  partner  does  that  which« 
though  imputable  to  the  firm  on  the  principles  of  agency,  is  in  truth 
his  act  alone,  and  a  fraud  upon  his  copartners,  they  are  entitled, 
as  between  themselves  and  him,  to  throw  the  whole  of  the  conse-^ 
queuces  upon  him.'  So,  if  one  partner,  without  the  authority  of  his 
copartners,  willfully  does  that  which  is  illegal,  he  must  indemnify 
them  from  the  consequences.^ 


Firm  reapomible  for  losses  resulting  from  wrongful  aots  of  servants,  though 
ployed  by  one  partner. 

Sec.  313.  In  a  recent  case  it  was  sought  to  make  the  directors  of  a 
company  responsible  for  moneys  of  the  company  embezzled  by  its  sec- 
retary, on  the  ground  that  the  directors  had  neglected  to  obtain  secu- 
rity for  his  good  conduct,  as  they  were  required  to  do  by  the  com- 
pany's deed  of  settlement  The  deed,  however,  only  required  the 
directors  to  take  such  security  as  they  thought  proper,  and  no  collu- 
sion or  dishonesty  was  imputed  to  them,  and  under  these  circumstan- 
ces it  was  held  that  they  were  not  liable  to  make  good  the  moneys  in 
question.*    The  argument  that  the  directors  were  bound  to  take  some 

>  1  Coll.  604.  barred  by   tbe  statute  of  limitations. 

*  Re  Webb,  2  B.  Moore,  600  ;  Mcll-  See  Siablsmidt  v.  Lett,  1  Sm.  ft  G.  415. 

reatb  y.  Margetson,  4  Doug.  278,  wbere  '  See  Robertson  v. Soatligate,6  Ha.540. 

a  payment  was  made  bona  fide  and  on  *  See  Campbell  v.  Campbell,  7  CI,  & 

tbe  faitb  <»f  false  and  fraudulent  repre-  Fin.  166,  stated  poit,  p.  648. 

sentations.    ^uwre   if   tbe  same    rule  » Evans  v.  Coventry,  3  Jar.  (N.  S.) 

would  apply  if  tbe  debt  being  due  was  507,  V.  C.  Eindersley. 
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security,  that  the  deed  only  gave  them  a  discretion  as  to  the  nature 
of  the  security  which  they  should  take,  and  that  they  had  been  cul- 
pably negligent  in  not  taking  any  security  at  all,  had  not,  it  is  sub- 
mitted, sufficient  weight  with  the  court. 

Losses  arising  from  the  unauthorized  acts  of  dirctors  or  individual 
partners  ought,  it  is  submitted,  to  fall  upon  them  alone,  with  what- 
ever bona  fides  or  good  intention  they  may  have  acted,  and  were  it  not 
for  the  decisions  in  the  cases  of  Ex  parte  Chippendale  and  Ex  parte 
Bignold,  the  law  might  be  said  to  be  in  conformity  with  this  view  of 
what  is  right.  But  the  decisions  referred  to  cannot  be  reconciled  with 
it,  and  whilst  they  stand  unexplained  great  allowance  must  be  made 
for  directors  who  exceed  their  powers,  provided  only  they  do  so  bona 
Jide,  and  for  what  they  believe  to  be  the  good  of  the  shareholders  at 
large. 

UiMinthoriged,  nogligwit  or  frandiilmit  aot  of  partner  raftlfiadby  firm  Unds  it. 

Sbo.  314.  When  it  is  said  that  losses  incurred  by  the  unauthorized, 
culpably  negligent,  or  fraudulent  conduct  of  one  partner,  must  be 
borne  by  him  alone,  it  is  assumed  that  his  conduct  has  not  been  rati- 
fied by  the  firm,  and  that  the  loss  has  not  been  ti-eated  by  the  part- 
ners themselves  as  a  partnership  loss.     A'  loss  which  is  properly 
chargeable  to  the  account  of  one  partner  only,  becomes  chargeable  to 
'  the  firm  if  the  partners  have  knowingly  allowed  it  to  be  so  charged  in 
their   accounts,  and  thus   taken    it    upon    themselves.    A    strong 
instance  of  this  is  afforded  by  the  case  of  Cragg  v.  Ford,*  already 
referred  to  on  another  point    There  the  plaintiff  and  the  defendant 
were    partners ;    the    defendant   had   engaged   in   adventures   not 
authorized    by    the    partnership    articles.    The    plaintiff    protested 
against  this,  but  although  the  adventures  ended  in  loss,  and  that  loss 
was  charged  against  the  firm  in  the  partnership  books,  the  plaintiff 
did  not  at  the  time  object  or  insist  that  the  loss  should  be  borne  by 
the  defendant.     When,  however,  the  partnership  was  dissolved,  and 
its  accounts  made  up^  the  plaintiff  refused  to  allow  the  losses  in  qnes* 
tion  to  be  charged  against  the  firm.     But  the  court  held  that  under 
all  the  circumstances  of  the  case  the  master  who  had  charged  the 
losses  against  the  partnership  had  not  done  wrong,  and  exceptions 
which  had  been  taken  to  his  report  by  the  plaintiff  were  overruled. 

The  same  principle  must  apply  to  companies ;   and  if  losses  not 
chargeable  to  them  are  placed  to  their  debit  in  the  accounts  and 

>  1  Y.  &  C.  C.  C.  285 ;   bat  see,  m  to    servations  of  Lord  Eldon  on  Watts  t. 
losses   arising  from  illegal  acts,  the  ob-    Brook,  in  Aubert  v.  Maze,  2  Bos.  &  P.  371. 
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reports  in  such  an  open  and  fair  way  as  to  enable  the  shareholders  to 
see  and  understand  what  is  done^  and  these  accoants  and  reports  are 
not  objected  to,  but  are,  on  the  contrary,  approved  and  adopted  by 
the  shareholders,  it  will  be  too  late  for  them  afterward  to  dispute  the 
propriety  of  what  they  may  thus  have  sanctioned.'  Moreover,  those 
shareholders  who  do  not  choose  to  attend  meetings  of  which  they  have 
notice,  cannot  complain  of  their  ignorance  of  what  they  might  have 
known  had  they  attended.' 

Dootzine  deojixkg  oontributioii  among  wrong-doen  does  not  apply  to  paztnan. 
Sec.  315.  Thei*e  is  a  saying  that  there  is  no  contribution  amongst 
wrong-doers;*  but  this  doctrine  is  certainly  inapplicable  to  partners 
in  the  general  form  in  which  it  is  enunciated.  It  is  true  that  if  a 
partnership  is  itself  illegal,  no  member  of  it  can,  in  respect  of  any 
transaction  tainted  with  the  illegality  which  infects  the  firm,  obtain 
relief  either  in  law  or  in  equity  against  any  other  member ;  but  there 
is  no  authority  whatever  for  saying  that  if  one  of  the  members  of  a 
firm  sustains  a  loss  owing  to  some  illegal  act  not  attributable  to  him, 
but  nevertheless  imputable  to  the  firm,  such  loss  must  be  borne 
entirely  by  him,  and  that  he  is  not  entitled  to  contribution  in  respect 
thereof  from  the  other  partners.  Even  at  law,  the  doctrine  in  ques- 
tion is  not  carried  so  far  as  this  ;*  and  in  equity  it  is  not  recognized 
to  the  extent  to  which  it  is  at  law.' 

Firm  liable  for  illegal  acts  of  partnen. 

Sec.  316.  The  claim  of  a  partner  to  contribution  from  his  copart- 
ners in  respect  of  a  partnership  transaction  cannot  be  defeated  on 
the  ground  of  illegality,  unless  the  partnership  is  itself  an  illegal 
partnership  or  unless  the  act  relied  on  as  the  basis  of  the  claim 
is  not  only  illegal,  but  has  been  committed  by  the  partner  seeking 
contribution,  under  circumstances  such  that  he  must  ha?e  known  of 
its  illegality.*  In  either  of  these  cases  he  can  obtain  no  assistance 
against  his  copartners,  and  must  abide  the  consequences  of  his  own 
willful  breach  of  the  law.    Upon  this  ground  was  often  held  (before 

1  Both  Ex  parte  Chippendale,  4  De  G.  «  See  Betts  ▼.  Gibbins,  3  A.  ft  £  57,  E. 

Mac.  &  G.  19,  and  Ex  parte  Bignold,  S3  G.  L.  R.  29;  Adamson  ▼.  Jarria,  4  Bing. 

Beav.  143,  might  perhaps  have  been  66. 

properly  decid^  on  this  ground  alone.  '  See  Lingard  y.  Bromley,  1  V.  &  B. 

*  See  22  Beav.  165.  114 ;  and  Baynard  v.  WooUey,  20  Beav. 

«  Merry  weather  v.  Nlxan,  8  T.  R.  186.  583. 

and  2  Sm.  L.  C;  Colbam  v.  Patmore,  1  *  See  Adamson  v.  Jarvis,  4  Bing.  66» 

Cr.  M.  &  R.  78 ;  A.  G.  v.  Wilson,  Cr.  &  E.  C.  L.  R.  13 ;  Betts  v.  Gibbins,  2  A.  ft 

Ph.  1.  E.  67. 
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it  became  lawf al  for  partners  to  carry  on  the  business  of  marine  in- 
surance) that  if  one  of  a  firm  of  marine  insurers  paid  money  in  re- 
spect of  a  loss  insured  against  by  the  firm,  he  could  not  recover  any 
part  of  the  payment  from  his  copartnei-s/ 

But  if  the  partnership  is  not  itself  illegal,  and  if  the  partner  claim- 
ing contribution  has  not  himself  been  knowingly  guilty  of  a  breach 
of  the  law,  his  claim  will  prevail,  although  the  loss  in  respect  of 
which  it  is  made  may  have  arisen  from  an  unlawful  act.  This  ap- 
pears from  Campbell  v.  Campbell/  where  a  firm  of  distillers  had  in- 
curred a  penalty  in  consequence  of  a  purchase  of  illicit  whisky.  Xhe 
purchase  was  made  by  the  managing  partners,  and  one  of  the  mem- 
bers of  the  firm,  who  took  no  part  in  its  business,  was  entirely  igno- 
rant and  innocent  of  what  had  been  going  on.  The  firm  was  con- 
victed for  the  full  amount  of  the  penalties  claimed,  but  the  crown,  on 
being  memorialized  by  the  innocent  partner  and  the  principal  of  the 
acting  partners,  remitted  the  penalties  except  to  the  amount  of 
3,0001.  This  sum  was  levied  partly  on  the  property  of  the  firm  and 
partly  on  that  of  the  innocent  partner  only.  He  then  claimed  to  have 
the  whole  of  what  he  had  been  compelled  to  pay  made  good  to  him  by 
his  copartners,  on  the  ground  that  they  alone  had  been  guilty  of  the 
illegal  purchases.  The  innocent  partner  obtained  a  verdict  for  the 
whole  amount  claimed,  with  interest ;  and  his  copartners  were  ad- 
judged liable,  jointly  and  severally,  to  indemnity  him.  A  motion  for 
a  new  trial  was  i*efused.  An  appeal  to  the  Lords  was  dismissed  with 
costs,  for  technical  reasons,  to  which  it  is  not  necessary  to  allude ; 
but  the  Lord  Chancellor,  in  giving  the  judgment  of  the  house,  ex- 
pressed a  strong  opinion  that  the  defense  of  illegality  which  was  set 
up  could  not  be  supported.  His  Lordship  said,  *'If  this  objection 
could  prevail,  that  because  these  parties  were  all  guilty  of  a  common 
offense,  therefore  out  of  such  a  transaction  no  contribution  could 
arise,  it  would  be  an  answer  to  him  (i.  e.  the  innocent  partner)  if  he  had 
paid  the  whole,and  demanded  contribu  tion  only  against  the  other  parties. 

Again,  in  a  recent  case  where  a  company  had  iUegally  commenced 
business  before  the  amount  of  capital  required  by  statute  to  be  paid 
up  had  been  paid  up,  it  was  held  that  the  shareholders  were  never- 
theless liable  amongst  themselves  to  contribute  to  the  discharge  of 
the  debts  of  the  company.* 

>  Aubert  v.  Maze,  2  Bob.<&  P.  870.  '  Ex  parte  Longworth's  Executors,  1 

'  7  Gl.  &  Fin.  106.     See,  too,  Woolley  Johns.  765,  and  on  appeal,  6  Jur.  (N. 

V.  Bate,  2  Car.   &  P.   417 ;  Pearson  v.  S.)  1. 

Bkelton,  1  M.  &  W.  604. 
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Whan  all  are  in  pari  daUoto. 

Sec.  317.  The  case  which  presents  most  difficulty  is  one  in  which  an 
unlawful  act  has  been  knowingly  performed  by  all  the  partners^  so  that 
all  are  in  pari  delicto, ,  There  is  a  dictum  of  Lord  Cottenham  to  the 
effect  that  in  such  a  case  each  partner  must  boar  all  the  loss  he  may 
happen  to  sustain,  and  that  he  cannot  require  his  copartners  to  share 
that  loss  ; '  but,  on  the  other  hand,  there  is  a  recent  decision  which 
goes  far  to  show  that  the  loss  ought  to  be  apportioned  between  all  the 
partners,  unless  the  illegal  act  in  question  is  a  pure  tort,*  or  a  direct 
violation  of  some  statute,  or  unless  the  contract  of  partnership  is  itself 
void  on  the  ground  of  illegality.  It  is  apprehended  that  if  all  the 
members  of  a  firm  were  equally  guilty  of  a  breach  of  trust,  and  one 
of  the  firm  alone  had  made  it  good  out  of  his  own  moneys,  he  would 
be  allowed,  in  taking  the  partnership  accounts,  to  charge  his  copart- 
ners, ratably  with  himself,  with  the  amount  paid  by  him. 

Of  interaat 

Sec.  318.  The  principles  upon  which,  in  taking  partnership  ac- 
counts, interest  is  allowed  or  disallowed,  do  not  appear  to  be  well  set- 
tled. The  state  of  the  authorities  is,  in  fact,  not  such  as  to  justify 
the  deduction  from  them  of  any  general  principle  upon  this  impor- 
tant subject. 

By  the  common  law,  in  the  absence  of  a  special  custom  or  agree- 
ment, a  loan  does  not  bear  interest;'  and  notwithstanding  many  dicta 
to  the  contrary,  the  same  rule  appears  to  prevail  in  equity.^  But  by 
the  custom  of  merchants  interest  is  payable  in  cases  where,  by  the 
general  law,  it  is  not;  and  mercantile  nsage  and  the  course  of  trade 
dealings  have  been  held  to  authorize  a  demand  for  interest  on  moneys 
bona  fide  advanced  by  one  partner  for  partnership  purposes,  even 
where  the  advance  was  made  without  the  knowledge  of  the  other 
partners.* 

Inasmuch  as  what  is  fair  for  one  partner  is  so  for  another,  and  the 
firm  when  debtor  is  charged  with  interest,  it  seems  to  follow  that  if 
one  partner  is  indebted  to  the  firm  either  in  respect  of  money  bor- 
rowed, or  in  respect  of  balances  in  his  hands,  he  ought  to  be  charged 

1  See  A.  G.  V.  Wilson,  Cr.  &Pb.  1.  Ves.  Jr.   451 ;  Creuze  v.  Hunter,  2  id. 

'SeeBaynardT.WoolIey.aOBeav.SdS.  157;  Booth  v.  LeyoeBter.  1  Keen,  247, 

>  See  Calton  v.  Bngg,  15  East,  223 ;  and  8  M.  &  Cr.  459. 

Hiffgins  V.  Sargent.  2  B.  &  C.  349  ;  E.  C.  'See  Ex  parte  Chippendale,  4  De  G. 

L.K.9;  Shaw  V.  Pickton,  4  id.  723 ;  E.  Mac.  &  G.  86 ;  Ex  parte  Bignold.  2d 

C.  L.  R.  10 ;  Page  v.  Newman,  9  B.   &  Beav.  176,  and  Omychand  v.  Barker, 

O.  788 ;  E.  C.  L.  R.  17 ;  Gwyn  v.  Godby,  Coll.  on  Partn.  281,  note ;  Denton  v.  Ro- 

4  Taunt.  846.  die,  8  Camp.  496.     Bat  see,  contra,  Ste- 

*  See  Tew  v.  The  Earl  of  Winterton,  1  vena  v.  Cook,  5  Jar.  (N.  8.)  1415. 


AooouKTiKO  Between  Pabtxbss.  483 

with  interest  on  the  amount  bo  owing,  even  though  on  the  balanoe  of 
the  whole  account,  a  sum  might  be  due  to  him.*  In  practice,  how- 
ever, it  would  appear  that  interest  is  not  charged  on  money  belonging 
to  the  firm,  but  outstanding  in  the  hands  of  one  of  the  partners;* 
unless  fraud  in  its  retention  can  be  imputed  to  him.'  Nor  in  taking 
a  partnership  account,  will  interest  be  computed  on  the  capital  of  the 
partners  unless  there  is  some  agreement  to  that  effect,  or  the  partners 
have  themselves  been  in  the  habit  of  charging  such  interest  in  their 
aooounts/ 

Where  one  partner  claims  a  benefit  obtained  by  his  copartner,  and 
succeeds  in  establishing  his  claim,  he  ie  charged,  as  the  price  of  the 
i^lief  afforded,  not  only  with  the  amount  actually  expended  by  his 
copartner  in  obtaining  the  benefit,  but  with  interest  on  that  amount/ 
On  the  other  hand,  if  one  partner  has,  in  breach  of  the  good  faith 
due  to  his  copartners,  obtained  money  which  he  is  afterward  compelled 
to  account  for  to  the  firm,  he  will  be  charged  with  interest  upon  the 
amount  at  the  legal  rate/ 

Where  a  partnership  has  been  dissolyed  by  the. death  of  one  partner, 
and  the  surviving  partner  keeps  the  accounts  in  such  a  way  as  to  ren- 
der it  impossible,  until  after  the  lapse  of  a  considerable  time,  to  ascer- 
tain the  balances  due  to  himself  and  his  deceased  partner,  it  is  clear 
that  neither  the  surviving  partner  nor  bis  representatives  can  claim 
interest  on  the  sum  ultimately  found  due  to  him  or  his  estate,^ 

Of  th«  division  of  profits  «nd  of  dividends. 

Sec.  319.  The  realization  and  division  of  profit  is  the  ultimate  ob- 
ject of  every  partnership,  and  the  right  of  every  partner  to  a  share  of 

*  See  Beecher  v.  Onilbarn,  Moeeley,  8.  G.  254;  see,  loo,  Perene  v.  Johnson,  3  Sm. 
In  Rhodes  v.  Rhodes,  8  W.  R.  204,  the    &  G.  419. 

court  held  that  a  partner  could  not  be        *See  Fawcett  v.  Whltehouse,  1  R.  & 

charged  with  interest  on  moneys  of  the  M.  135. 

firm  drawn  out  by  him  in  excess  of       ^Boddam  y,  Rylej,  1  Bro.  C.  C.  239; 

what  had  been  drawn  out  by  his  copart-  2  id.  2 ;  and  4  Bro.  P.  C.  561 ;  Mumford 

ner.     There  were  no  articles  of  part*  t.  Marcaj,  6  Johns.  Ch.   (N.  Y.)  Ill ; 

nership.  Taylor  v.  Young,  2  Biish  (Ey.),  432 ; 

*8ee   Webster  t.  Bray,  7  Ha.  691,  Bowlings  v.  Dobyns,  5  Dana  (Ky.),  438. 

where  interest  on  balances  in  the  hands  No  general  rule  in  reference  to  this 

of  the  defendant  was  asked  for  but  not  matter  exists,  but  the  question  must  be 

giVen.    See.  too,  Stevens  v.  Cook,  5  Jur.  determined  by  the  facts  and  circum- 

(N.  S.)  1415.  Stances  of  each  case.    Gyger's  Appeal, 

*  As  In  Hutcheson  v.  Smith,  5  Ir.  Eq.  62  Penn.  St.  80.  Generally,  interest  is 
117,  where,  however,  the  partner  re-  not  allowable  upon  advances  unless 
taining  the  money  was  also  a  receiver  there  is  an  agreement  to  that  effect, 
appointed  by  the  court.  Day  v.  Lockwood,  24  Conn.  186.    But 

*  See  Miller  v.  Craig,  6  Beav.  433,  such  an  agreement  may  be  implied  from 
where  interest  was  allowed.  their  former  course  of  dealing.    Pond 

*  See  Hart  v.  Clarke,  6  De  G.  Mac.  &  v.  Clark,  24  id.  384. 


484  Mutual  Bights  of  Pabtners. 

the  profits  made  by  the  firm  to  vhioh  he  belongs  is  too  ob?ioad  to 
require  comment  Where  there  is  no  right  to  share  profits  there  can 
be  no  partnership,  and  almost  all  the  other  rights  possessed  bj  part- 
ners may  be  said  to  be  incidental  to  the  right  in  question.  Where 
there  is  no  express  agreement  to  the  contrary,  and  nothing  from 
which  a  tacit  agreement  to  the  contrary  can  be  inferred,  the  profits 
realized  by  an  ordinary  partnership  are  divisible  among  its  members 
in  equal  shares.  The  times  at  which  the  profits  are  to  be  divided,  the 
quantum  to  be  divided  at  any  one  time,  the  sums,  if  any,  which  are 
to  be  placed  to  the  debit  of  the  firm  in  favor  of  any  particular  part- 
ner for  salary,  interest  on  capital,  etc.,  before  any  profits  are  to  be 
divided,  these  and  all  similar  matters  are  usually  made  the  subject  of 
express  agreement ;  but  where  no  sueh  agreement  has  been  made, 
and  no  tacit  agreement  relative  to  them  can  be  inferred.  With 
respect  to  the  times  of  division  and  quantum  to  be  divided  at  any 
given  time,  it  is  conceived  that  the  majority  must  govern  the  minor- 
ity where  no  agreement  upon  the  subject  has  been  come  to  ;  *  for  these 
are  matters  of  purely  internal  regulation,  and  with  respect  to  such 
matters  a  dissentient  minority  have  only  one  alternative,  viz.,  either 
to  give  way  to  the  majority,  or,  if  in  a  position  so  to  do,  to  dissolve 
the  partnership. 

A  resolution  on  the  part  of  a  majority  of  partners,  or  on  the  part 
of  the  directors  or  shareholders  of  a  company,  to  exclude  a  partner  or 
shareholder  from  his  share  of  the  profits,  can  only  be  defended  where 
the  right  to  make  such  a  resolution  has  been  clearly  conferred  by  the 
agreement  of  all  the  partners,  or,  in  the  case  of  a  company,  by  the  act^ 
charter,  or  deed  of  settlement  by  which  it  is  governed.  A  resolution 
to  exclude  a  partner  or  shareholder  from  his  share  of  profits  is  very 
like  a  resolution  to  forfeit  his  share,  and  this,  speaking  generally,  is 
illegal. 

A  court  of  equity  will  interfere  to  protect  a  partner  or  shareholder 
whose  share  of  profits  is  wrongfully  withheld,  and  to  compel  his  co- 
partners or  co-shareholders  to  accoi^nt  to  him  for  such  share. 

In  Adley  v.  The  Whitstable  Company,'  an  incorporated  company  of 

oyster  fishers  and  dredgers  made  a  by-law  to  the  effect,  that  if  amy 

member  should  sell  oysters,  except  those  taken  from  the  company's 

*  grounds,  he  should  forfeit  lOZ.,  and  be  excluded  from  all  share  in  the 

*  See  Stevens  v.  South  Devon  Rail,  paying  dividends  before  works  are  lln« 

Co.,  9  Ha.  826,  as  to  declaring  dividends  ished. 

before  paying  debts;  Browne  v.  Mon-  *  17  Ves.  815;  19 id.  804,  and  1  Her. 

monthshire,  etc,  Co.,  18  Beav.  89,  as  to  107. 
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profits  which  the  company  might  make  after  the  penalty  was  incurred 
and  before  it  was  paid.  A  member  infringed  the  by-law  and  refnsed 
to  pay  the  penalty,  and  was  thereupon  excluded  from  all  share  of  the 
profits  of  the  company.  But  on  a  bill  filed  by  him  against  the  com- 
pany,  it  was  held  that  the  by-law  was  inyalid ;  *  that  the  company  had 
no  right  to  exclude  any  of  its  members  from  their  share  of  profits 
on  any  such  ground  as  that  in  question  ;  and  that  it  was  no  defense 
that  the  profits  of  which  the  plaintiff  sought  a  share  were  actually 
gone,  having  been  divided  amongst  the  other  members.  An  objection 
that  the  parties,  if  any,  accountable  to  the  plaintiff,  were  the  ofiicers 
of  the  company  who  paid  those  profits,  and  not  the  company  itself, 
was  also  oyerruled,  and  a  decree  was  made  in  the  plaintiff's  favor. 

The  profits  of  a  company  divisible  amongst  its  shareholders  are 
usually  called  dividends,  and  except  on  a  dissolution,  nothing  is 
properly  divisible  amongst  the  shareholders,  except  profits  bona  fide 
made  by  the  company.  With  a  view,  however,  to  induce  shareholders 
and  the  public  to  believe  that  the  affairs  of  a  company  are  in  a  favor- 
able position,  recourse  is  often  had  by  directors  and  others  to  the 
scandalous  expedient  of  declaring  dividends  when  there  are  no  profits 
wherewith  to  pay  them,  and  to  pay  the  dividends  declai*ed,  either  out  of 
the  capital  of  the  company  or  out  of  money  borrowed  for  the  purpose. 
In  order  to  prevent  these  and  similar  dishonorable  practiccs,and  to  pun- 
ish those  concerned  in  them,  several  enactments  have  recently  been  made 
by  the  legislature,  which  will  be  found  in  the  Appendix.*  But  inde- 
pendently of  any  statute,  directors  who,  knowing  that  there  are  no 
profits,  declare  dividends,  and  pay  them  out  of  the  funds  of  a  com- 
pany, are  compellable  to  replace  not  only  the  amount  of  dividends 
which  they  themselves  have  actually  received  in  respect  of  their  own 
shares,  but  also  the  whole  amount  of  the  dividends  which  they  have 
caused  to  be  paid  to  the  other  shareholders.' 

It  must  not,  however,  be  supposed  that  there  can  be  no  profits  to 
divide  so  long  as  a  company  is  in  debt,  or  that  it  is  improper  for  a 
company  to  declare  dividends  if  any  of  its  debts  remain  outstanding. 
The  creditors  of  a  company  may  be  willing  to  allow  their  principal 
moneys  to  continue  unpaid,  provided  they  are  punctually  paid  the 
interest  upon  them,  and  if  a  company,  after  defraying  all  current 
expenses  and  the  interest  of  its  debts,  has  a  surplus  arising  from  its 

*  An  action  was  directed  to  be  brought    497,  aa  to  such  offenses  at  common  law. 
to  ty  this  question.  'See   Evans  v.  Coventry, 2  Jur.  (n! 

•  Barnes  v.  PenneU,   2  Ho.   Lo.  Ca.    S.)  557,  V.  C.  Kindersley. 
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current  receipts^  there  is  no  prinoiple  either  of  Iaw  or  morality  whioh 
reqnires  that  such  surplus  shall  be  aoeumtilated^  or  forbids  its  divis- 
ion as  profit  amongst  the  shareholders*  Whether  dividends  shall  be 
paid  whilst  debts  remain  unpaid^  or  whether  the  whole  or  any  part  of 
the  surplus  of  receipts  over  expenditure  shall  be  accumulated  or 
divided,  are  questions  which  it  is  oompefcent  for  the  majority  of  share- 
holders to  decide.' 

As  a  rulo»  all  the  shareholders  in  a  company  are  entitled  to  share 
fvoAta  pari  passu  in  proportion  to  the  number  of  shares  they  respect- 
ively hold,  and  a  resolution  by  a  majority  that  dividends  shall  be 
.paid  to  some  of  the  shareholders  in  preference  to,  or  to  the  ezclusion 
of  the  others,  is  clearly  illegal  unless  it  is  warranted  by  something 
more  than  the  will  of  those  who  make  it.'  But  it  is  by  no  means 
unusual  for  companies  who  have  expended  their  original  capital  to 
raise  (under  some  power  specially  conferred  upon  them  for  the  pur- 
pose) further  capital  by  the  issue  of '^^  preference  shares/'  t.  e.,  of 
shares,  the  holders  of  which  are  to  be  entitled  to  share  profits,  up  to  a 
given  amount,  in  preference  to  the  other  shareholders.  Where  such 
shares  have  been  issued  by  competent  authority,  the  terms  upon  which 
they  have  been  issued  must  of  courae  be  adhered  to,  and  it  has  been 
decided  in  several  recent  cases  that  preference  shareholders  are 
entitled  to  be  paid  their  dividends  to  the  amount  guaranteed,  before 
the  other  shareholders  receive  any  thing,  so  that  if  the  profits  divisible 
at  a  given  time  are  not  sufficient  to  pay  the  guaranteed  dividends  in 
full,  the  deficiency  must  be  made  good  out  of  the  next  divisible  prof- 
its, the  ordinary  shareholders  taking  nothing  until  all  arrears  of 
guaranteed  dividends  have  been  paid  to  the  preference  shareholders.' 

Fotrndalion  of  the  right  to  oontribatioii. 

Sec.  320.  Whether  a  person,  who  has  suffered  loss,  is  entitled  to  be 
indemnified  wholly  or  partly  by  others,  is  a  question  which  cannot  be 
decided  in  the  negative  merely  upon  the  ground  that  no  agreement 
for  contribution  or  indemnity  can  be  proved.  An  agreement  may 
undoubtedly  give  rise  to  a  right  to  indemnity  or  contribution,  but  the 
absence  of  an  agreement  giving  rise  to  such  a  right  is  by  no  means 
fat<al  to  its  existence.  The  general  principle  which  prescribes  equality 
of  burden  and  of  benefit  is  amply  sufficient  to  create  a  right  of  con- 

iSee  Stevens  v.  South  Devon  Rail.  *  See  Adley  v.   Whitetable  Co..  17 

Co. ,  9  Ha.  818 ;  see.  too,  Browne  ▼.  Mon-  Ven.  815,  and  the  cases  in  the  next  aote. 

mouth  shire,  etc.,  Co.,  IB  Beav.  82,  a8  to  'See   Stevens  v.    South  Devon  Rail, 

declaring  dividends  what  works  are  un-  Co.,  9  Ha.  318 ;  Heniy  v.  Great  Northern 

finished.  R.  R.  Co.,  4  K.  ft  J.  1. 
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tribution  in  nuuiy  cases  in  which  it  is  impossible  to  foand  it  upon  any 
genuine  contracti  express  or  tacit.  The  common  feature  of  such  cases 
is,  that  one  person  has  sustained  some  loss  which  would  have  fallen 
upon  others  as  well  as  upon  himself,  but  which  has  been  averted  from 
them  at  his  expense;  for  example,  where  one  tenant  in  common  repairs 
the  common  property  and  so  saves  it  from  destruction;*  where  one  of 
several  sureties  pays  a  debt  for  which  all  are  liable;*  where  one  person 
has  his  goods  thrown  overboard  in  order  to  save  the  ship  and  the  rest 
of  its  cargo.'  In  all  these  cases  a  right  of  contribution  arises,  not 
by  virtue  of  any  contract,  but  because  the  safety  of  some  cannot 
justly  be  purchased  at  the  expense  of  others;  and  all  must  therefore 
contribute  to  the  loss  sustained.* 

But  although  a  right  to  contribution  may  exist  where  there  is  no 
contract  upon  which  it  can  be  founded,  it  cannot  exist  if  excluded  by 
agreement;  and  it  is  so  excluded  whenever  those  who  would  otherwise 
be  contributories  have  entered  into  any  contract,  express  or  tacit, 
amongst  themselves,  which  is  inconsistent  with  a  right  on  the  part  of 
one  to.  demand  contribution  from  the  others.*  This  is  too  obvious  to 
require  comment,  but  it  must  be  borne  in  mind  as  qualifying  tlie 
common  saying  that  contribution  is  independent  of  agreement 

Again,  a  right  to  contribution  may  be  excluded  by  fraud,  as  is  the 
case  where  a  person  induces  another  by  false  and  fraudulent  repre- 
sentations to  join  him  in  partnership.  In  such  a  case  the  person 
defrauded  has  a  right  to  rescind  the  contract  of  partnership,  and,  as 
between  himself  and  copartner,  to  throw  all  the  partnership  losses 
upon  the  latter  alone.* 

Of  the  right  of  an  agent  to  indemnity  from  hU  prinoiiMiL 

Sbc.  321.  In  order  to  clear  the  way  for  the  discussion  of  the  right 
of  a  partner  to  be  indemnified  by  his  firm,  and  of  the  right  of  direct- 
ors to  be  indemnified  by  the  company  of  which  they  have  the  man- 
agement, it  is  necessary  to  advert  shortly  to  the  right  of  an  agent  to 
be  indemnified  by  his  principal. 


»  P.  N.  B.  lea,  b.  S.  421 ;  Re  the  Worcester  Corn.  Ex.  C. , 

•  Dering  v.  Winchelsea,  1  Cox,  818.  8  De  G.  Mac.  &  G.  180,  which  will  be 
'  Abbott  on  Shipping,  part  4,  c.  10.  noticed  hereafter. 

•  Lef roy  v.  Gore,  1  Jo.  &  Lat.  671;  'See  Pillans  v.  Harknesa,  CoUes,  442; 
Spottiflwoode's  case,  6  De  G.  Mac.  &  G.  Rawlins  v.  Wickham,  4  Jar.  (N.  S).  090, 
845.  See,  too,  the  cases  in  1  Eq.  Ca.  Ab.  and  5  id.  278,  noticed  more  fully  hereaf- 
Contribtttiop  and  Average.  ter.    See,   too,   Carew's    case,  7  De  G. 

•  As  in  Gillan  v.  Morrison,  1  De  G.  &  Mao.  &  G.  48. 
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When  agwit  ezeoutM  infltrooUon. 

Ssc.  322.  With  respect  to  the  first  oi  these  three  chuses  of  oases, 
nothing  is  clearer  than  that  an  agent  who  has  instraotions  to  act  in  a 
certain  manner  is  entitled  to  be  reimbursed  by  his  principal  for  all 
outlays  made  in  pnrsuance  of  these  instructions,  and  to  be  inde'mni* 
fied  for  any  loss  sustained  by  executing  tbem.^  Even  if  what  the 
agent  does  is  unlawful,  he  is  entitled  to  indemnity;'  unless,  indeed, 
the  act  be  one  which  the  agent  must  have  known  his  principal  could 
under  no  circumstances  justify ;  for  then  the  maxim  in  pari  deiieio 
melior  eat  positio  d$fe7hd6nii8  applies,  and  the  agent  can  obtain  no 
indemnity  from  a  court  of  justice.' 

Acts  ooDtrary  to  instmotioii. 

Sec.  323.  It  is  equally  clear  that,  speaking  generally,  an  agent  who 
acts  contrary  to  his  instructions  is  not  entitled  to  any  indemnity  or 
reimbursement  for  losses  or  expenses  incurred  whilst  so  acting.^  Even 
although  the  instructions  may  have  been  given  by  the  principal  under 
a  misappreheusion  of  facts,  and  the  agent,  being  aware  that  such  was 
the  case,  may  have  acted  bona  fide  for  the  benefit  of  his  principal,*  still 
the  agent  will  not  be  entitled  to  indemnity ;  for  it  is  the  duty  of  an 
agent  to  obey  and  not  to  disregard  his  orders.  But  if  the  principal 
chooses  to  ratify  the  agent's  conduct,  the  latter  acquires  a  right  to  bo 
considered  as  having  acted  in  pursuance  of  instructions,  and  to  be 
entitled  to  reimbursement  and  indemnity  accordingly ;  for  the  prin- 
cipal cannot,  while  ratifying  the  agent's  conduct,  so  far  as  it  is  bene- 
ficial, repudiate  it  so  far  as  it  is  onerous.* 

The  position  of  an  agent  who  has  already  acted  on  his  instructioos, 
and  has  thereby  incurred  a  legal  obligation  to  third  parties,  is  differ- 
ent. The  better  opinion  is  that  in  this  case  he  is  not  bound  on  the 
command  of  his  principal  to  stop  short  and  refuse  to  perform  the 
obligation  incurred*  There  is  no  doubt  that,  as  between  himself  and 
his  principal,  an  agent  is  entitled  to  obey  the  counter  order,  and  to 
obtain  a  full  indemnity  from  the  consequences  of  so  doing.  But  it 
is  apprehended  that  he  is  at  liberty  so  far  to  carry  out  the  instruc- 


» Story  on  Agency.  §  385,  etaeq.;  Paley  L.  C.  297 ;  Collina  v.  Blantern,  1  id«  164 ; 

on  Agency,  chap.  58 ;  Smith's  Merc.  Law,  Josephs  v.  Pebrer,  8  B.  &  C.  089;  Sckaek- 

114,  115,  4ih  ed. ;  Curtis  v.  Barclay,  5  B.  eU  v.  Rosier,  2  Bing.  N.  C.  684. 
&  C.  141.  *  See  Stokes  v.  Lewis,  1  T.  R.  20 ;  Gal- 

'Adamson  ▼.  Jarvis,  4  Blng.  66.  B.  C.  way  t.  Smithson,  10  East,  264  •  Child  ▼. 

L.  R  18 ;  Bettfl  v.  Gibbin8,2  A.  A  B.  57;  Morley,  8  T.  R.  610 ;  Warwick' v.  Slide, 

per  Tindal,  C.  J.,  in  Collins  v.  Bvans,  5  8  Camp.  127. 

^■»^J^  *i  1^.         «  o  !  ^^^^'^  V.  Tucker.  1  B.  &  Ad.  712. 

•See  Mepryweather  v.  Nixan,  2  Sol        •  Story  on  Agency,  8350. 
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tious  on  which  he  has  begun  to  acfc,  as  may  be  necessary  to  relieve 
himself  from  all  legal  liabilities  incurred  before  notice  of  the  counter- 
mand, and  having  done  so,  to  insist  upon  indemnity  and  reimburse- 
ment as  if  the  principal  had  not  changed  his  instructions.  Nemo 
potest  mutare  consilium  suum  in  alterius  injuriam  is  the  maxim  of 
the  ciril  law,  and  expresses  the  correct  principle  for  the  decision  for 
these  cases.' 

Whin  h«  aoU  without  iastmotloiu. 

Seo.  324.  There  remains  the  third  class  of  cases^yiz.,  where  the  agent 
having  no  instructions  to  guide  him,  aots  for  his  principal  and  then 
seeks  to  be  indemnified  by  him.  Now,  here,  as  in  the  last  class  of 
cases,  ratification  by  the  principal  removes  all  difficulty,  and  may  be 
excluded  from  consideration.  Again,  an  agent  having  no  specific 
instructions  may  yet  have  an  implied  authority  to  act  in  a  given  way 
for  his  principal;  and  in  the  absence  of  orders  to  the  contrary,  an 
agent  always  has  implied  authority  to  act  in  the  manner  in  which  he 
has  been  accustomed  to  act  with  the  approval  of  his  principal;  and 
to  act  with  respect  to  any  matter  as  other  persons  situate  like  himself 
usually  act  with  respect  to  similar  matters ;  and  to  take  all  those  steps 
which  are  usual  and  necessary  to  enable  him  duly  to  execute  his 
instructions.'  It  may,  therefore,  well  happen  that  an  agent  who  has 
no  positive  instructions  may  nevertheless  act  within  the  limits  of  his 
implied  authority;  and  so  long  as  he  keeps  within  those  limits  he  is 
entitled  to  reimbursement  and  indemnity.'  The  principle  applicable 
to  the  first  class  of  cases  applies  here;  but  if  the  agent  claims  an 
indemnity  against  loss  sustained  by  the  commission  by  him  of  an  ille- 
gal act,  he  must  be  prepared  with  very  strong  evidence  to  show  that 
such  act  fell  within  the  limits  of  his  implied  authority.  In  a  case  of 
doubt  no  authority  to  commit  an  unlawful  act  would  be  inferred. 

The  greatest  difficulty  arises  when  an  agent  acts  without  any  author- 
ity, express  or  tacit,  but  bona  fide  for  the  benefit  of  his  principal. 

■  ■—       ..II 

>  The   subject    \b    not,  however,  free  *  Cartis  v.  Barclay,  5  B.  &  G.  141,  E. 

from  doabt.    The  position  in  the  text  C.  L.  R.  11 ;  Satton  v.  Tatham,  10  A.  & 

is  supported  by  Pothier,  Maadat.  No.  E.  27,  E.  C.   L.  B.  87;   see,  too,  Wms. 

121.  and  Story  on  Agency,  §  465,  etc..  and  Saund.  264  b  ;  Pettman  v.  Keble,  15  Jur. 

byBalsh  v.  Hyam,  2  P.  W.  453;  Sutton  88;  Wolfe  v.  Horncastle,  1    Bos.   &  P. 

V.  Tatham,  10  A.  ft  E.  27.  E.  C.  L.  R.  87.  328,  per  Buller,  J.    This  was   also  the 

On  the  other  hand,  see  2  Kent's  Com.644.  principle  applied  in  R.  y.  Essex,  4  T.  R. 

In  Child  V.   Morley,  8  T.    R.  610,  and  501,  and  referred  to  by  Lord  Gottenham 

Warwick   v.   Blade,  8  Camp.   127,  the  in  A.  G.  ▼.  The  Mayor  of  Norwich,  2  M. 

agent  was  only  bound  in  honor.  &  Cr.  424. 

•  Story  on  Agency,  c.  6. 
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There  is  a  leaning  in  many  minds  in  favor  of  the  agent  in  sach  cbb^b, 
ai)d  it  cannot  be  denied  that  ciroumstances  may  oconr  which  render 
pfiQcioas  conduct  jastifiable,  and  even  benevolent.  On  the  other  hand, 
it  cannot  be  denied  that,  as  a  general  rule,  culpa  est  immiscere  »e,  rei 
ad  86  non  pertinenii;^  and  by  the  law  of  England  a  person  who 
chooses,  unasked,  to  incur  expense  for  another,  must,  speaking  gen- 
erally, trust  rather  to  gratitude  than  to  judicial  aid  for  reimburse- 
ment.' The  only  established  exceptions  to  this  rule  seem  to  be,  1, 
where  one  person  alone  sustains  a  loss  or  incurs  expense  for  the  relief 
of  himself  and  others  from  some  risk  or  obligation  common  to  all; 
and,  2,  where  one  person  does  for  another  that  which  the  latter  is 
legally  bound  to  do,  but  either  cannot  or  will  not  do  himself.  The 
first  class  of  exceptions  has  been  already  alluded  to.  The  second  may 
be  illustrated  by  those  cases  in  which  executors  and  husbands  are  held 
liable  for  the  expenses  of  funerals,  although  they  gave  no  orders  for 
them,  and  took  no  part  in  them.* 

The  general  rule,  certainly,  is  that  the  officious  conduct  of  one 
person  imposes  no  obligation  on  another  to  compensate  him  for,  or 
indemnify  him  from,  the  consequences  of  his  own  spontaneous  act ; 
and  even  although  the  other  may  be  benefited,  he  cannot  on  that 
ground  alone  be  compelled  to  pay  for  what  he  never  sought  to  ob- 
tain.^ A  very  strong  illustration  of  this  is  afforded  by  the  case  of 
Edmiston  v.  Wright.*  There  the  defendant  was  the  owner  of  some 
estates  in  Georgia,  and  of  some  negroes  in  Jamaica.  The  plaintiff's 
partner  was  the  defendant's  agent,  and  the  general  manager  of  his 
West  Indian  estates.  The  negroes  in  Jamaica  were  shipped  for 
Georgia,  and  seized  by  custom-house  officers  in  consequence  of  the 
captain  of  the  ship  having  neglected  to  procure  some  necessary  docu- 
ments. The  plaintiff,  for  the  purpose  of  redeeming  the  negroes  from 
the  authorities  who  had  seized  them,  paid  the  sum  of  1,200L,  and  the 
negroes  were  then  allowed  to  proceed  to  the  defendant's  estates  in 
Georgia.  The  plaintiff  sued  the  defendant  for  this  sum  of  1,200^  as 
money  paid  to  his  use,  but  IxA'd  Ellenborough  held  that  it  was  a  vol- 
untary payment  made  by  the  plaintiff,  and  one  which  he  could  not 
recover  from  the  defendant. 


1  Dig.  T.,  tit.  17  De  Reg.  Jar.  1, 86.  776;  Rogers  ▼.  Prioe,  8  T.   &  J. 

*  See  tAloXhenegotiorum  gator  of  the  Jenkins  y.  Tucker,  1  H.  Bl.  9L 
Roman  law,  Dig.  III»  tit.  5,  De  Negot.  n  Wms.  Saund.  864  a;    6  B.  ft  G. 
Gest.,  Thibaat's  System,  des  Pand.Rect.  444,  per  Bayley,  J.  ;  Stokes  v.  Lewis, 
g  558,  ed.  9.  1  T.  R.  20 ;  Child  v.  Motley,  8  id.  610. 

*  See   Ambrose  v.  Kerrison,  10  C.  B.  *  1  Gamp.  88. 
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Of  IIm  right  of  p«rtB«ni  and  direoion  to  oontribntlon  and  indamnity. 

Sbc.  325.  Passing  now  to  contiibation  and  indemnity  between  part- 
nersy  it  is  to  be  observed  that  every  member  of  an  ordinary  firm  is,  to 
a  certain  extent,  both  a  principal  and  an  agent  He  is  liable  as  a 
principal  to  the  debts  and  engagements  of  the  firm,  and  he  is  entitled 
to  oontribntion  from  his  copartners,  for  they  have  no  right  to  throw 
on  him  alone,  the  burden  of  obligations  which,  ex  hypothesi,  are  theirs 
as  much  as  hisJ  Again,  each  member  as  an  agent  of  the  firm  is  enti- 
tled to  be  indemnified  by  the  firm  against  losses  and  expenses  bo7ia 
fide  incurred  by  him  for  the  benefit  of  the  firm,  whilst  pursuing  tlie 
authority  conferred  upon  him  by  the  agreement  entered  into  between 
himself  and  his  copartners.  On  the  other  hand,  a  partner  has  no  right 
to  charge  the  firm  with  losses  or  expenses  incurred  by  his  own  negli- 
gence or  want  of  skill,  or  in  disregard  of  the  authority  reposed  in  him. 

Similar  observations  apply  to  directors  of  companies.  As  mem- 
bers, they  are  entitled  to  contribution  in  respect  of  such  debts  and 
liabilities  of  the  company  as  they  may  be  compellable  or  have  been 
compelled  to  pay;  and  as  agents  they  are  entitled  to  be  indemnified  by 
the  company  against  all  losses  and  expenses  bofia  fide  sustained  and 
incurred  by  them  in  the  exercise  of  the  trust  reposed  in  them.  But 
if  directors  exceed  their  authority,  and  thereby  incur  loss,  such  loss 
must  be  borne  by  them  and  not  by  the  company,  unless  the  company 
ratifies  what  they  have  dona 

The  cases  illustrating  these  geneitd  statements  will  be  examined  in 
the  subsequent  sections  of  the  present  chapter,  but  before  proceeding 
to  notice  them,  it  is  requisite  to  allude  to  a  doctrine  established 
recently  by  courts  of  equity,  and  opposed,  as  the  writer  conceives,  to 
the  principles  of  agency  which  have  been  alluded  to  above.  The  (loc- 
trine  in  question  may  be  stated  thus: 

Where  directors  of  a  company,  acting  bona  fide  and  to  the  best  of 
their  judgment  for  the  company,  incur  expenses  in  so  doing,  they  are 
entitled  to  be  reimbursed  those  expenses  by  the  company,  although 
the  directors  may  have  had  no  authority  to  incur  such  expenses,  and 
could  not  have  rendered  the  company  liable  to  third  persons  for  them. 

This  doctrine  is  apparently  established  by  the  cases  of  The  German 
Mining  Company  and  The  Norwich  Yarn  Company.  It  was  held  in 
The  German  Mining  Company's  case,*  that  directors  who  had  no 
power  to  borrow  money  on  the  credit  of  the  company,  but  who  never- 

*  See  Robinmn's  case*  G  De  Q.  Mac.  &        M  De  G.  Mac.  &  G.   19;  Ex  parte 
(i.  572;   Spottiswoode's  caae,    b.  945;    Chippendale. 
Lefroy  v.  Qore,  lio,  k  Lat.  571. 
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theless  did  borrow  money,  aud  themselTes  adrance  money^  and  bona 
fide  apply  the  whole  for  the  benefit  of  the  company,  were  entitled, 
having  themselves  repaid  the  money  borrowed,  to  be  reimbursed  by 
the  shareholders  the  whole  amount  borrowed  and  advanced.  The  cir* 
cumstances  of  this  case  were  somewhat  pecaliar;  the  partnership  was 
a  mining  partnership;  it  was  absolutely  necessary  to  work  the  mines 
in  order  to  preserve  them  from  rapid  deterioration  and  destruction; 
the  directors  did  not  exceed  their  authority  in  carrying  on  the  mines, 
and  would  not  have  exceeded  it  if  they  had  carried  them  on  on  credit; 
and  the  money  borrowed  and  advanced  was  wholly  applied  in  paying 
miners'  wages  and  other  expenses  necessarily  incurred  in  carrying  on 
the  works,  and  so  preserving  the  mines.  The  decision  was  based  upon 
the  principle  that  directors  are  not  only  agents,  and  in  that  character 
incapable  of  binding  their  companies  beyond  the  limits  of  their 
authority,  but  are  also  trustees,  and  in  that  character  entitled 
to  be  indemnified  for  expenses  incurred  by  them  within  the  limits 
of  their  trust;  and  it  was  thought  that  the  directors  had  not 
exceeded  the  limits  of  their  trust  by  borrowing  and  advancing  mouey, 
although  it  was  admitted  that  the  borrowing  was  an  excess  of  authority, 
and  that  the  company  was  not  bound  to  repay  the  money  to  those 
fit>m  whom  the  directors  had  obtained  it. 

It  is  difficult  to  understand  the  correctness  of  this  view,  or  to  see 
how  that  which,  as  between  the  directors  and  the  shareholders,  is  a 
clear  excess  of  authority,  can  as  between  the  same  persons  be  deemed 
warranted  by  any  trust. 

The  authority  of  the  foregoing  decision  was,  however,  recognised  and 
acted  upon  in  The  Norwich  Yam  Company's  case.'  There  the  com- 
panjr's  deed  of  settlement  was  prepared  with  an  anxious  view  to  limit 
the  liability  of  the  shareholders,  as  between  themselves,  to  the  amount 
of  their  shares  in  the  capital  of  the  company ;  and  there  were  certain 
provisions  for  increasing  that  capital,  and  for  borrowing  money  on 
mortgage  of  the  company's  landed  property.  The  capital  being  all 
expended,  the  directors,  instead  of  raising  money  by  increasing  the 
capital,  or  by  mortgage,  from  time  to  time  borrowed  money  of  a  bank, 
and  applied  the  money  in  carrying  on  the  company.  It  was  held  that 
they  were  entitled  to  charge  this  mouey  against  the  company, 
although  the  consequence  was  to  render  each  shareholder  liable  to  a 
considerable  extent  beyond  the  amount  of  his  share.' 

1 23  Beav.  143,  £x  parte  Bignold.  Company's  case  with  the  notion  that  the 

*  It  is  very  difficult  to  reconcile  the    directors    had,  as  between  themselyes 

company's  deed  in  The  Norwich  Yarn    and  the  shareholders,  power  to  borrow 
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The  principle  on  wliich  these  decisions  are  based  requires  reconsid- 
eration ;  it  is  at  variance  with  the  established  doctrine  that  an  agent 
who  exceeds  his  aathority  is  not  entitled  to  indemnity  againsfc  the 
consequences  of  his  unauthorized  acts,  and  it  goes  far  to  place  share- 
holders at  the  mercy  of  their  directors,  however  carefully  the  powers 
of  the  managing  body  may  have  been  defined  and  restricted.  It  is 
not  a  lifctle  remarkable  that,  whilst;  the  courts  have  gone  great  lengths 
in  protecting  shareholders  against  bona  fide  creditors,  comparatively 
little  protection  is  afforded  them  against  bona  fide  directors  ;  and  yet 
one  would  have  supposed  it  to  be  more  in  accoi'dance  with  the  estab- 
lished principles  to  prevent  directors  rather  than  creditors  from  hold- 
ing shareholders  liable  beyond  the  limits  imposed  by  company's  deeds 
of  settlement. 

It  may  be  urged,  in  support  of  the  decisions  in  question,  that  as,  if 
gain  had  resulted  from  the  outlays  made  by  the  directors,  the  share- 
holders would  have  had  the  benefit  of  it,  so  it  is  only  fair  that  if  loss 
has  unfortunately  ensued  they  should  sustain  that  loss.  But  in 
answer  to  this,  the  shareholders  are  surely  entitled  to  say,  *'  As  you 
chose  to  act  without  authority,  it  rests  with  us  to  adopt  or  repudiate 
what  you  have  done,  and  we  are  not  to  be  deprived  of  our  right  of 
repudiation,  on  the  ground  that  if  we  elect  not  to  repudiate  your  acts, 
we  shall  be  bound  to  indemnify  you.''  Neither  has  the  maxim  qui 
seniit  commodum  sentire  debet  et  onus^  any  application,  unless  the 
shareholders  had  some  opportunity  either  of  objecting  to  the  outlays 
before  they  were  made,  or  of  rejecting  the  benefit  and  the  burden  at 
some  subsequent  period.  If  the  shareholders,  having  had  an  oppor- 
tunity of  objecting  to  the  proposed  outlay,  did  not  object,  or  if,  hav- 
ing had  an  opportunity  of  rejecting  the  benefit  derived  from  the  out- 
lay, they  have  declined  to  do  so,  then,  indeed,  the  maxim  may  apply  ; 
but  in  the  absence  of  any  such  opportunity  it  is  impossible  to  hold 
them  liable  to  indemnify  the  directors  on  the  ground  of  having  had 
the  benefit  of  the  expenditure.  No  liability  can  be  established  on 
this  ground,  unless  it  is  to  be  held  that  a  benefit  is  to  be  paid  for, 
because  it  cannot  be  got  rid  of. 

In  order  to  show  the  difficulty  of  reconciling  the  decisions  in  the 
cases  of  the  German  Mining  Company  and  the  Norwich  Yarn  Com- 
pany, with  the  law  as  previously  settled,  reference  may  be  made  to 

in  anj  other  waj  than  that  pointed  ont  affainat  the  directors,  as  in  the  case  of 
in  the  deed ;  and  yet  if  this  were  not  The  Worcester  Com  Bxchaoge,  3  De  G. 
BO,  the  dedsioa  ought  to  have  been    M.  d;  G.  188. 
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Gillan  v.  Morrison,  He  the  Worcester  Oom  Exchange  Company,  and 
Re  Cropper. 

In  Gillan  v.  Morrison,'  a  company  was  formed  for  purchasing  land 
in  Segovia,  and  establiBhing  a  colony  there.  It  was  agreed  at  a  meet- 
ing of  the  directors  and  proposed  shareholders  that  an  expedition 
shonld  proceed  to  Segovia,  to  examine  and  report  upon  the  land  which 
it  was  proposed  the  company  shonld  purchase  ;  that  the  expense  of 
the  expedition  should  not  exceed  1,2002.;  that  the  expense  to  that 
amount  should  be  defrayed  out  of  the  shareholders'  deposits  ;  and  that 
if  the  expense  should  exceed  1,200Z.,  the  difference  should  be  raised  by 
a  new  issue  of  shares.  Certain  persons  were  appointed  trustees  to 
direct  the  fitting  out  of  the  expedition,  to  nominate  the  persons  who 
were  to  conduct  it,  and  to  manage  the  fund  supplied  for  defraying 
its  expenses.  The  persons  composing  the  expedition  proceeded  to 
Segovia,  and  arrived  at  the  place  where  the  lands  in  question  were 
situate  ;  and  were  then  arrested  and  imprisoned.  The  object  of  the 
expedition  was  thus  frustrated ;  the  expenses  incurred  by  its  mem- 
bers greatly  exceeded  the  fixed  sum  of  1,2002.,  and  an  attempt  was 
made  on  behalf  of  the  trustees  to  compel  the  shareholders  to  make 
good  the  excess.  But  it  was  held  that,  as  between  the  trustees  and 
the  shareholders,  the  liability  of  the  latter  was  limited  to  1,200/.,  and 
that  they  were  not  bound  to  contribute  moiu 

In  the  Woi*cester  Corn  Exchange  Company's  case,'  a  company  was 
formed  for  the  purpose  of  building  a  corn  exchange.  The  deed  of 
settlement  of  the  company  limited  the  amount  of  each  shareholder's 
subscription,  and  authorized  the  directors  to  dreate  new  shares  and  to 
raise  money  by  borrowing,  under  certain  restrictions.  The  capital  of 
the  company  being  expended,  and  more  money  bqing  required,  the 
directors  advanced  money  themselves,  and  expended  it  in  payment 
of  debts  of  the  company.  They  also,  but  in  excess  of  their  powers, 
borrowed  money  of  a  bank  which  had  notice  of  the  company's  deed. 
It  was  held  that  the  directors  were  not  entitled  to  charge  the  share- 
holders, either  in  respect  of  the  advances  or  in  respect  of  the  bank 
debt,  beyond  the  amount  of  the  capital  which  each  shareholder  had 
agreed  to  subscribe. 

Again,  in  Cropper's  case,'  a  committee  of  directors,  chaarged  with 
the  winding  up  of  a  company,  was  held  not  entitled  to  be  repaid  by 
the  company  expenses  incurred  in  endeavoring  to  obtain  the  passing 


■  1  De  G.  &  S.  421.  *8  De  Q.  Mac.  &Q,  180.  '1  De  Q.  Mac  &  G.  147. 
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of  a  public  bill  pending  in  Parliament,  for  facilitating  the  winding  up 
of  the  affairs  of  insolvent  companies  generally,  for  to  support  bills 
in  Parliament  was  not  within  the  scope  of  the  committee's  authority. 
These  three  decisions,  and  especially  the  two  last,  are  strictly  in 
conformity  with  the  sensible  rule  that  agents  are  not  entitled  to  any 
indemnity  from  their  principals  in  respect  of  unauthorized  expendi- 
ture.'' Pirinciples  of  the  German  Mining  Company's  case  will  not 
receive  further  coimtenance. 

When  an  account  will  be  decreed. 

Sec.  326.  An  account  will  be  decreed  at  the  suit  of  any  of  the     \ 
partners  or  their  representatives/  showing  a  proper  case  for  the  inter- 

'  For  earlj  cases  on  the  subject,  see  party.    Abrams  v.  Hunt,  26  Penn.  St. 

Wells  v.  Wells,  Ventr.  40 ;  Beaumont  v.  49.    So  an  assignee  of  a  partner's  inter- 

Grover,  Eq.  Ca.  Abr.  8 ;  Heyne  ▼.  Mid-  est  in  a  firm  may  maintain  a  bill  for  an 

dlemore,  Ch.  Rep.  261 ;  Holtsoombe  v.  account.    Mathewson  v.  Clark,  G  How. 

Bivers,  1  Ch.  C.  127.  122 ;  see,  also,  Pendleton  v.  Wambersie, 

4  Cranch,  73.     But  such  party,  or  one 

Cases  tUustroting  the  doctrine  as  to  who  acquires  an  interest  under  an  eze- 
accounting . — The  American  cases  relat-  cution  or  commission  of  bankruptcy; 
iDgf  to  the  propOBltion  of  the  text  are  comes  into  nothing  more  than  an  inter- 
numbrous.  As  to  the  right  of  a  partner  est  in  the  partnersliip.  But  he  is  enti- 
to  an  account,  see  Bracken  v.  Kenedy,  4  tied  to  an  account  between  the  partner- 
Ill.  558;  Strong  v.  Clawson,  10  id.  346;  ship  and  the  partner.  Bank  v.  Carrel- 
Allen  V.  Hawley,  6  Fla.  142 ;  Bass  v.  ton  R.  Co.,  11  Wall.  624.  And  where  a 
Taf  lor,  84  Miss.  842 ;  Ketchum  y.  Dur-  surviving  partner  used  the  partnership 
kee,  1  Hoffm.  (N.  Y.)538;  Fleming's  funds  in  the  business  of  a  new  partner. 
Appeal,  67  Penn.  St.  18.  And  where  ship  which  he  entered  into  with  another, 
surviving  partners  unreasonably  delay  it  was  held  that  an  action  would  lie  by 
the  closing  of  the  partnership  affairs,  or  the  administrator  of  the  deceased  part- 
waste  the  property,  and  the  creditors  of  ner  for  an  accounting  against  the  sur- 
the  partnership  neglect  to  file  a  bill  re-  vivor  or  his  representative  after  his  de- 
quiring  them  to  account,  the  adminis-  cease  and  his  fast  partner,  and  that  the 
trator  of  the  deceased  partner  may  do  administrator  might  recover  from  the 
so.  Miller  v.  Jones,  89  111.  54 ;  see,  latter  the  amount  found  due  to  the  first 
also,  Maxsou  v.  Beazley,  27  Miss.  106 ;  partnership.  Costley  v.  Towles,  46 
WickUfie  V.  Eve,  17  How.  468  ;*  Warren  Ala.  660.  It  is  the  duty  of  a  surviving 
V.  Warren,  56  Me.  860.  And  a  silent  partner  of  a  firm  to  account  to  the  rep- 
partner  in  a  firm,  whose  interest  was  resentatrves  of  the  deceased  partner  for 
kept  concealed  to  avoid  his  creditors,  the  property  of  the  firm  as  it  was  at 
may  maintain  a  bill  for  an  account  and  the  time  of  the  deceased  partner's  death, 
settlement  of  the  partnership  afiairs  Cheesman  v.  Wiggins,  1  Thomp.  &  C. 
against  the  other  partners  who  aided  in  (N.  Y.)  595.  Nor  can  a  partner  refuse 
the  concealment.  Harvey  v.  Varney ,  98  to  account  to  his  copartner,  on  the 
Mass.  118.  And  an  active  partner  may  ground  that  the  partnership  transac- 
have  his  remedy  against  a  aormantone,  tions  are  against  public  policy,  and  even 
even  where  the  latter  has  had  no  part  in  llle^l,  where  the  objects  and  purpoeea 
the  management  of  the  business,  and  of  the  corporation  have  been  executed, 
has  received  none  of  the  property  or  and  the  partner  against  whom  the  ao- 
avails  of  the  partnership,  but  owes  a  counting  is  claimed  has  received  and 
balance  to  the  active  member  on  ac-  holds  the  profits  of  the  undertaking, 
count  of  losses  sustained  by  the  firm.  Brooks  v.  Martin,  2  Wall.  (U.  S.)70; 
Spear  v.  Newell,  13  Vt.  288.  So,  where  see,  also,  Anderson  v.  Powell,  44  Iowa, 
a  settlement  and  closing  of  partnership  20. 

is  void  for  unfairness  or  fraud,  a  court  ', 
of  equity  will  decree  an  account  to  be  Parties. — In  a  bill  to  settle  the  con- 
had  on  the  application  of  the  injured  cerns  of  a  partnership,  and  for  an  ao- 
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ference  of  the  court    But  as  the  rule  is  that  he  who  seeks  equity  must 
do  equity^  it  seems  clear  that  where  the  plaintiff  is  a  private  debtor  to 
the  partnership,  he  cannot  insist  upon  an  account  without  payin^g  the 
amount  of  his  debt  into  court.     Thus^  in  an  early  case  it  is  laid  down 
that,  if  one  partner  borrows  any  money  out  of  the  partnership  trade, 
his  own  share  shall  be  answerable  for  it,  and  he  shall  not  be  permitted 
to  come  into  equity  and  pray  an  account,  without  making  satis&c- 
tioD  for  the  debt. '     So,  in  a  case  before  Lord  Nottingham,  one  part- 
ner having  sued  the  other  for  money  had  and  i-eceived,  and  the  latter 
having  filed  his  bill  for  an  injunction  to  stay  proceedings  at  law,  and 
an  account,  the  court  entertained  the  suit  and  decreed  an  account, 
the  plaintiff  having  first    paid  into  court  the  money  in  question.' 
Upon  similar  principles,  it  should  seem  that,  if  the  defendant  could 
by  any  means  show  that  a  specific  sum  was  due  from  the  plaintiff  to 
the  partnership  as  a  private  debt,  that  sum  would  be  ordered  to  be 
paid  into  court  by  the  plaintiff  before  an  account  was  decreed.      But 
one  partner,  whether  plaintiff  or  defendant,  may  receive  partnership 
money  and  effects,  and  insist  on  not  paying  in  the  amount,  unless 
all  the  other  partners  will  pay  in  what  they  have  in  their  hands ;  *  and 
it  has  been  laid  down  by  Lord   Eldon  that  if  a  partner  receives  money 
belonging  to  the  firm  and,  admitting  that  he  has  received  it,  insists 
that  there  is  a  balance  in  his  favor,  there  is  no  pretense  for  making 
him  pay  it  in.* 

count,  all  the  members  of  oourae  Bhoald  that  he  is  the  sole  heir  of  the  deceased 
be  made  parties.  Fuller  v.  BenjamiD,  partner,  the  fact  that  he  is  not  so  does 
23  Me.  255 ;  Wells  v.  Strange,  5  Ga.  22;  not  make  the  bill  abate  for  want  of  nee- 
Francis  v.  LAvlne,  21  La.  An.  265 ;  Mc-  essarj  parties,  since  a  decree  in  his  fa- 
Kaig  v.  Hobb.  42  Md.  227.  And  in  an  vor  as  administrator  would  not  interfere 
action  by  a  partner  against  a  copartner  with  the  rights  of  others  who  might 
for  a  dissolution  and  account,  on  the  claim  a  distribution,  after  the  complain- 
ground  of  a  fraudulent  sale  of  the  part-  ant  received  the  monej  decreed  to  him. 
nership  propertv  by  the  latter,  It  is  Moore  v.  Huntington,  17  Wall.  417. 
proper  to  make  the  fraudulent  vendee  a  And  a  suit  was  held  maintainable  bv  a 
party.  Webb  v.  Helion,  3  Robt.  (N.  Y.)  partner  of  a  dissolved  partnership 
625.  As  to  the  rights  of  third  parties  to  against  the  vendee  of  his  former  part- 
an  account,  though  not  partners,  but  ner,  of  property  in  which  he  claimed  an 
having  an  interest  In  the  partnership  interest  that  the  vendor  could  not  con- 
matters,  and  in  the  amount  of  the  prof-  vey,  and  where  the  former  partner  was 
its,  under  peculiar  circumstances,  see  not  made  a  party.  Hoeendobler  v. 
Eatsch  V.  Bhenok»  13  Jur.  668.  So  the  Lyon,  12  Kan.  276.  Under  the  Gen. 
heirs  of  deceased  partners  and  the  ad-  Stat,  of  Mass.,  ch.  113,  s.  2,  any  one  en- 
ministrator  may  be  joined  as  defend-  titled  to  a  share  of  the  net  profits  of  a 
ants  in  a  bill  in  equity  for  an  account  business  may  maintain  a  bill  in  equity 
and  contribation  by  a  surviving  partner,  for  an  accounting.  Hallett  v.  Cumston, 
if  the  estate  of  the  decedent  is  composed  110  Mass.  82. 

partly  or  wholly  of  real  estate.   Cannon  *  Vin.  Abr.  Partners,  (E),  5;  Melioruo 

V.  Gopeland,  43  Ala.  201.     And  it  has  chiv.RoyalExch.Ass.Oomp.,lEq.Ab.  8. 

been  held  that  where  the  complainant  ^Gold  v.  Ganham,  2  Swanst.   825;  1 

in  chancery,  who  sues  as  administrator  Ch.  Ca.  311. 

-of  a  deceased  partner,  praying  an  ac-  '1  Jac  k  W.  253. 

count  of  partnership  concerns,  alleges  ^  Id.  252. 
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OCtliA  pftymant  of  partaanhip  mousy  into  court. 

Seo.  327.  This  leads  us  to  the  consideration  of  the  principles  on  which 
a  court  of  equity  will  order  the  payment  of  partnership  money  into 
court  in  a  suit  between  partners,  where  no  final  account  has  been 
taken  in  the  cause.  Where  property  is  in  the  hands  of  stakeholders, 
factors,  or  trustees,  w^o  do  not  themselves  claim  any  title  to  the 
money  in  their  hands,  the  court  will,  on  their  bare  admission  of  the 
possession  of  it,  order  it  to  be  paid  into  court,  because  here  the  court 
does  not  disturb  the  possession  of  the  party  claiming  title,  or  direct 
payment,  before  the  liability  to  pay  is  established,'  though,  even  in 
this  case,  the  court  -will  take  notice  of  any  circumstances  stated  by 
the  defendant  in  his  answer,  which  may  essentially  qualify  his  admis- 
sion. But  where  partnership  money  in  the  hands  of  a  defendant  part- 
ner is  required  to  be  paid  into  court,  here,  as  the  defendant  has  a 
prima  facie  title  to  the  money,  the  order  for  payment  will  not  be 
made,  unless  there  be  a  clear  admission  apparent  on  the  face  of  his 
answer,  not  only  that  he  has  the  money,  but  that  he  is  liable  to 
pay  it. 

Thus,  in  Bichardson  y.  The  Bank  of  England,'  the  bill,  which  was 
brought  by  the  personal  representatives  of  £sdaile>  a  banker,  against 
his  surviying  partners,  for  an  account,  charged  that  the  defendant 
Thomas  had  been  introduced  into  the  furm,  without  capital,  in  1828  ; 
that  the  firm  had  afterward  become  embarrassed,  and  that  on  the  oc- 
casion of  a  general  arrangement  in  January,  1837,  Esdaile  appeared  a 
creditor  on  the  books  in  the  sum  of  90,8167.;  that,  upon  accounts 
subsequently  taken  in  the  same  year  by  an  accountant  it  appeared 
that  a  sum  of  35,844{.  was  due  as  between  the  partners  to  Esdaile  from 
the  partnership,  of  which  Thomas'  share  was  31,4681;  that  Thomas 
had  likewise  overdrawn  his  account  to  the  extent  of  21,5917.,  and  that 
these  sums,  together  with  a  balance  due  from  him  on  a  profit  and  loss 
account,  left  him  a  debtor  to  the  firm,  at  the  lowest,  in  the  sum  of 
54,0427.  The  bill  also  charged  that,  upon  the  introduction  of 
Thomas  into  the  firm,  Esdaile  advanced  for  Thomas,  who  had  mar- 
ried Esdaile's  daughter,  a  sum  of  20,0007.,  which  was  placed  in  the 
books  to  the  joint  account  of  Esdaile  and  Thomas,  where  it  had  re- 
mained ever  since  ;  but  that  this  sum  was,  in  fact,  merely  an  advance 
from  Esdaile  to  the  partnership,  and  had  never  been  drawn  out. 

The  defendant^  by  his  answer,  admitted  that  Esdaile,  at  the  time 
mentioned  in  the  bill,  stood  as  a  creditor  in  the  books,  to  the  amount 

>See4Myl.«&Cr.  171.  MMyl.  &  *Cr.  165. 
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of  90^8162^  but  he  denied  the  accuracy  of  the  accounts  taken  by 
the  accountant,  and,  though  he  admitted  at  adyances  had  been 
made  to  him  by  the  house  to  the  extent  of  21,5912.,  he  denied  that 
his  account  was  overdrawn  to  that  amount,  or  that  he  was  in- 
debted to  the  firm  in  that  or  any  other  sum,  claiming,  on  the 
contrary,  a  balance  in  his  favor  of  2752.  As  to  the  20,0002.,  he 
admitted  that  that  sum  had  never  been  drawn  out,  but  he  denied 
tha  it  was  an  advance  by  Esdaile  to  the  partnership;  insisting 
that  it  was  an  advance  by  Esdaile  to  him,  the  defendant,  as  his 
capital  for  the  partnership,  though  he  admitted  he  gave  no  con- 
sideration for  it,  except  joining  the  partnership^  and  that  he  brought 
no  capital  into  the  concern. 

Under  these  circumstances,  Lord  Langdale,  M.  B.,  upon  a  motion 
made  by  the  plaintiffs  before  the  hearing  for  that  purpose,  ordered 
the  defendant  Thomas  to  pay  the  sum  of  21,5912.  into  court,  but, 
upon  appeal  to  Lord  Oottenham,  C,  his  Lordship  reversed  the  order 
of  the  Master  of  the  Bolls.  After  stating  that,  in  order  to  support 
a  motion  of  this  nature,  two  things  were  necessary  —  first,  a  clear  lia- 
bility in  the  defendant  to  pay,  and,  secondly,  an  admission  of  the 
facts  from  which  such  liability  arises,  his  Lordship  proceeded  to  ob- 
serve, that,  in  the  present  state  of  the  partnership  affairs,  it  could  not 
be  considered  that  the  money  received  by  Mr.  Thomas  constituted  a 
debt  due  from  him  to  the  partnership,  for  that  his  answer  contained 
no  admission  of  such  a  debt,  or  of  any  facts  from  which  his  liability, 
as  a  debtor  to  the  partnership,  could  be  inferred;  that,  on  the  con- 
trary, there  was  a  positive  denial  of  some  of  the  material  facts,  which 
might  operate  as  a  substitute  for  a  direct  admission.  And  his  Lord- 
ship took  occasion  to  advert,  at  some  length,  on  the  inaccuracy 
of  considering  partners,  in  these  cases,  in  the  light  of  debtors  or 
creditors  to  the  concern;  for  that,  before  any  settlement  of  account, 
and  before  the  payment  of  the  joint  debts  or  the  realization  of  the 
partnership  estate,  neither  advances  by  one  partner,  nor  receipts  by 
another,  could  be  considered  as  any  thing  more  than  items  in  the  ac- 
count. Upon  these  grounds,  his  Lordship  decided  in  favor  of  the 
appellant. 

Wh«n  d«fendaiit  matt  pay  money  into  oonrt 

Sec.  328.  But  if  the  answer  of  the  defendant  partner  contains  an 
admission  of  facts,  from  which  it  appears  clearly  that  he  is  liable 
as  a  debtor  to  the  partnership  in  a  specific  sum,  it  is  immaterial 
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that  be  does  not,  in  words,  admit  the  liability,  or  that  he  even 
insists  that  he  is  not  liable.  In  such  case,  therefore,  he  must 
pay  the  money  into  court  Thus,  in  Mills  v.  Hanson,^  where 
there  was  no  express  admission.  Lord  Eldon  ordered  the  defendant 
partner  to  pay  money  into  court,  on  the  ground  of  admission 
derived  from  a  comparison  of  the  facts  admitted  by  the  answer 
with  accounts  contained  in  schedules  and  books  referred  to  by 
the  defendant,  and  which  accounts  were  cast  up  by  an  accountant. 
So  in  Domville  v.  Solly,'  the  same  learned  Lord  held  that,  upon  a 
motion  of  this  nature,  the  plaintiff  was  not  bound  by  the  defendant's 
denial  of  the  plaintiff's  interest  in  the  money  in  question,  but  that 
the  plaintiff  was  at  liberty,  notwithstanding  toch  denial,  to  show, 
upon  the  case  stated  in  the  answer,  that  he  had  an  interest  in  the 
sums  in  question.  So  in  Toulmin  y.  Copland,'  Lord  Abinger,  G.  B., 
ordered  a  surviving  partner  to  pay  into  court  a  certain  sum  which  he 
admitted  to  have  received  on  account  of  tlie  late  partnership,  although, 
by  his  answer  and  examination,  he  alleged  that  partnership  debts, 
to  a  large  amount,  were  outstanding,  for  which  he  was  liable,  and  also 
that  his  copartner  had  drawn  out  of  the  partnership  sums  to  the 
amount  of  double  the  sums  drawn  out  by  himself,  it  appearing  from 
the  defendant's  admission,  that  there  was  a'sufficient  sum  in  court  to 
pay  the  outstanding  debts,  and  that,  taking  into  consideration  the 
true  shares  of  the  partners,  which  the  defendant  had  not  done,  but 
which  appeared  from  an  order  of  the  House  of  Lords  in  the  same 
cause,  the  copartner  had  not  overdrawn  his  copartnership  account. 

When  money  in  hands  of  partner  is  debt  to  the  firm. 

Sec.  329.  There  is  another  class  of  cases  connected  with  this  subject, 
in  which  it  is  unnecessary  to  consider  the  question  whether  money  in 
the  hands  of  a  defendant  partner  constitutes  a  debt  from  him  to  the 
concern.  The  class  referred  to  is  that  where  the  partner  has  received 
the  money  fraudulently,  or,  to  use  the  milder  expressions  of  Lord 
Eldon,  ''  under  circumstances  from  which  you  can  infer  that  he  had 
agreed  not  to  receive  it,  and  that  his  receiving  it  was  contrary  to  good 
faith; "  in  such  cases  he  may  be  ordered  to  bring  it  into  court  Thus,  in 
Foster  V.  Donald,^  the  plaintiffs  and  the  defendant  David  Donald,  car- 
ried on  business  together  in  the  North  of  England.  It  had  been  proposed 
to  dissolve  the  partnership,  and  the  terms  of  the  dissolution  had  nearly 

'SVes.  68.  <  2  Boss.  872.  MJ.&W.252.    See  Jenris  v.  White, 

•  3  You.  &  Coll.  648.  6  Ves.  788. 
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been  arranged^  when  the  defendant  said  that^  before  finally  aooeding  to 
them^  ifc  would  be  proper  for  him  to  go  to  London^  for  the  purpose  of  oon- 
snlting  a  friend  redding  there.  In  the  course  of  his  journey  he  went 
round  to  several  customers  of  the  firm,  in  different  parts  of  the  oonntry, 
and  collected  of  them  debts  due  to  the  partnership  to  the  amount  of 
about  2,3182«  In  one  instance,  a  debt  due  by  himself  had  been  set 
off  against  a  debt  due  to  the  firm,  and  «he  received  the  difference. 
Upon  a  bill  filed  for  an  account  of  the  partnership  transactions,  the 
defendant,  though  by  his  answer  stating  his  belief  that  the  balance  of 
the  account  would  be  in  his  fSavor,  was  ordered  to  pay  the  2,3182.  into 
court 
To  this   class  of  leases,   that  of   Oosteker  v.   Horroz'   may    be 

referred,  though  that  was  not  a  suit  between  living  partners,  and 
not  a  case  of  positive  fraud.  A,  B  and  G,  being  in  partnership.  A, 
who  had  nearly  the  whole  of  the  capital,  retired,  taking  a  warrant  of 
attorney  from  B  and  C  to  secure  to  him  12,5002.,  but  leaving  his 
whole  capital  in  the  firm.  The  accounts  of  the  partnership  were  not 
then  made  up.  Soon  afterward  A,  who  still  interfered  in  the  business, 
mortgaged  certain  leaseholds,  his  private  property,  and  certain  poli- 
cies of  assurance  on  his  life,  for  the  purpose  of  paying  off  a  partner- 
ship debt  A  month  or  two  afterward  A  died,  having  made  B  and  C 
his  executors,  and  having,  by  his  will,  directed  that  they  might  apply 
the  moneys  to  be  received  from  the  policies  in  carrying  oh  the  trade, 
provided  they  gave  such  security  to  his  residuary  legatees  as  W  might 
approve.  W  refused  to  act,  and,  according  to  their  own  admission 
contained  in  their  answer  to  a  bill  filed  against  them  by  A's  residuary 
legatees,  B  and  G  omitted  to  give  security  pursuant  to  the  will,  and 
applied  the  money  arising  from  the  policies,  amounting  to  7,0002.,  in 
discharge  of  the  mortgage.  They,  however,  alleged  that  A's  share  in 
the  capital,  at  the  time  of  his  retirement,  was  far  below  12,500/.,  and 
that  the  warrant  of  attorney  was  given  merely  to  secure  what,  upon 
an  account  taken,  might  be  found  to  be  his  share.  Upon  motion  for 
payment  of  the  7,0002.  into  court.  Lord  Abinger,  G.  B.,  was  of  opin- 
ion that  the  motion  must  be  granted,  as  tlie  defendants  could  only 
employ  that  money  in  the'  trade  upon  the  terms  of  the  will,  and  that, 
having  omitted  to  do  so,  they  were  guilty  of  a  misapplication  of  it 

It  may  be  remarked  in  conclusion,  that,  although  the  court  will 
not,  generally,  entertain  motions  of  this  nature  before  the  coming  in 
of  the  defendant's  answer,  because  such  motions  depend  only  on 

>  8  Yoa.  &  OolL  580. 
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admissions  and  not  on  evidence^  yet  if  the  plaintiff  makes  such  a 
motion  founded  on  afSdaTits,  and  the  defendant  answers  the  affida- 
vits by  counter-affidayitSy  the  court  will  treat  his  affidavits  as  an 
answer.^ 

Of  Bftto  mdflr  a  dsoMe. 

Sec.  330.  There  are  many  cases  in  which  a  court  of  equity  will 
assist  the  settlement  of  partnership  accounts^  by  decreeing  in  the  first 
place  a  sale  of  the  property.'  Where  no  provision  is  made  for  the  dis- 
position of  the  partnership  property  upon  a  dissolution,  this  exertion 
•of  equitable  jurisdiction  seems  to  arise  necessarily  from  that  general 
principle,  that  the  retirement  of  one  partner  is  the  dissolution  of  the 
whole  society.  In  the  words  of  a  learned  writer, — "  The  effect  of 
dissolving  the  company  is  different  from  that  of  mere  renunciation, 
for  in  the  latter  case  the  partners  willing  to  proceed  with  the  contract 
would  be  left  in  possession  of  the  premises,  good-will,  etc.,  paying  for 
them  a  price  by  valuation,  while  in  the  former  case  all  these  matters 
must  be  settled  on  the  footing  of  the  whole  connection  being  dis- 
solved."' Hence  the  decision  in  Marshall  v.  Marshall.^  There  the 
court  of  session  held  that  a  partner  who  was  pursuer  in  the  cause-was 
entitled  to  withdraw  from  the  company,  and  that  the  effect  of  his 
doing  so  was  to  dissolve  the  copartnership.  The  cause  came  before 
the  Lord  Ordinary  to  settle  the  effects  of  the  dissolution ;  and  it  was 
contended  by  the  partner  not  wishing  to  dissolve  that  the  other  must 
take  his  departure  and  leave  him  in  possession  of  the  shop  at  valua- 
tion ;  but  it  was  held  that  the  lease  should,  be  disposed  of  by  public 
sale. 

Wh«n  fim  is  dissolved  by  bttnkraptoy  or  death. 

Sec.  331.  The  same  principles  have  frequentiy  been  acted  upon  in 

our  courts  of  equity,  in  cases  where  a  partnership  not  under  articles, 

or  under  articles  not  providing  for  a  dissolution,  has  been  dissolved 

by  death  or  bankruptcy.    Upon  the  death  of  a  partner  under  such 

circumstances,  his  executor  has  a  right  to  have  the  partnership  affairs 

wound  up  by  a  sale.    **  In  the  case  of  an  executor,"  said  Lord  Eldon, 

"  the  question  is  whethfr  the  surviving  partners,  instead  of  settling 

the  account,  and  agreeing  with  the  executor  as  to  the  terms  upon 

which  his  beneficial  interest  in  the  stock  is  still  to  be  continued, 

subject  still  to  the  possible  loss,  can  take  the  whole  property,  do  what 

1  Jervis  ▼.  White,  0  Ves.  788 ;  8  Dan-  ship  actoally  dissolved,  the  ooart  orders 

iell'8  Gh.  Pr.  (Perkins'  ed.)  2024 ;  Vann  a  sale  on  motion.     1  Swanst.  028. 

V.  Baniett,  2  Bio.  0.  0. 158.  '2  Bell's  Gomm.  641. 

*  In  the  instance  of  a  trading  partner-  ^17  Fac.  Coll.  101. 
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they  pleafie,  and  compel  the  executor  to  take  the  calculated  yalna 
That  cannot  be  without  a  con^tract  for  it  with  the  testator.  The 
executor  has  a  right  to  have  the  value  ascertained  in  the  way  in  which 
it  can  be  best  ascertained,  by  sale/' ' 

The  same  right  in  this  respect,  which  attends  'the  executors 
of  a  deceased  partner,  belongs  likewise  to  the  assignees  of  a  bank- 
rupt partner.  In  Grawshay  v.  Collins '  where  there  were  no  articles, 
the  plaintiffs,  assignees  of  a  bankrupt  partner,  by  their  bill  filed 
against  the  copartners,  prayed  that  three-eighth  parts  of  the  partner- 
ship stock  and  profits  might  be  sold  for  the  benefit  of  the  bankrupt's 
estate.  It  was  argued  for  the  defendants  that  the  plaintiffs  could  not 
insist  upon  a  sale  of  the  entirety  of  the  leasehold  premises,  but  only 
of  the  individual  interest ;  that  in  every  instance  of  a  separate  bank- 
ruptcy the  right  of  the  assignees  was  only  to  an  account,  and  to  have 
a  value  set  upon  the  specific  chattels  at  the  time  of  the  bankruptcy; 
that  it  never  was  held,  that  upon  the  bankruptcy  of  one  partner  there 
must  necessarily  be  a  sale  of  the  whole.  But,  Lord  Eldon  considered 
the  case  of  the  assignees  to  be  similar  to  that  of  the  executor  of  a 
deceased  partner.  His  Lordship  said,  '*As  to  the  case  now  before  the 
court  of  the  bankruptcy  of  one  partner,  supposing  it  the  simple  case 
of  profit  made  by  the  mere  sale  of  the  property,  there  must  be  an 
account.  It  is  said  a  duty  was  imposed  upon  the  assignees  to  call  for 
the  account.  That  is  true.  It  is,  however,  no  more  the  duty  of  the 
assignees  to  settle  with  the  others,  than  it  is  their  duty  to  settle  with 
the  assignees.  Is  it  possible  then  to  say  that  upon  any  rule  of  law 
the  other  partners  can  take,  as  sole  owners,  all  the  houses,  buildings, 
and  stock  in  trade  ?    The  consequence  of  the  destruction  and  dissolu- 

• 

tion  of  the  partnership  is,  that  they  become  tenants  in  common  in 
each  and  every  article  embarked  in  it,  under  an  obligation  to  deal 
with  the  whole  stock  and  every  article,  as  the  equitable  title  of  the 
bankrupt  and  themselves  requires ;  and,  according  to  the  case  of  Eox 
V.  Hanbury,'  the  right  is  not  to  an  individual  proportion  of  a  specific 
article,  but  to  an  account,  the  property  to  be  made  the  most  of,  and 
divided.''  # 

So,  in  Featherstonhaugh  v.  Fenwick,  *  where  there  had  origi* 
nally  been  articles  of  partnership,  and  by  those  articles  it  was 
stipulated  that  upon  the  retirement  of  a  partner  his  share  should  be 

>15  Vee.  227.    And  this  sale  shotdd  *15  Yes.  318;  and  see  Ciawahay  ▼. 

be  effected  with  as  little  delay  as  possi-  Maole,  1  Swanst.  405. 

ble.  Evans  v.  Evans,  9  Paige's  Ch.(«  .T.)  »  Cowp.  445. 

178.  *  19  Ves.  298 ;  2  Hov.  Supp.  478. 
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taken  at  a  yaluation,  yet^  inasmuch  as  the  partnership  had  been  con- 
tinued beyond  the  term  limited  by  the  articles^  and  so  had  become  a  part- 
nership at  will,  Sir  William  Grant  held  that  the  share  of  the  retiring 
partner  was  not  to  be  taken  at  a  yaluation,  without  his  consent,  but 
that  a  court  of  equity  might  decree  a  sale  of  the  whole  property.  In 
the  case  just  mentioned^  upon  the  retirement  of  the  plaintiff,  some 
time  after  the  expiration  of  the  articles,  from  the  partnership  concern, 
the  offer  of  the  copartners  was  to  take  the  contracts  with  the  work- 
men off  the  plaintiff's  hands,  and  to  give  him  an  indemnity,  or  to 
diyide  the  workmen.  They  also  offered  to  take  the  partnership  prop- 
erty and  utensils  at  a  valuation,  and  desired  the  plaintiff,  if  he  would 
not  comply  with  that  proposal,  to  take  his  share  off  the  premises.  It 
was  insisted  for  the  plaintiff,  that  he  was  entitled  to  a  sale  of  the 
partnership  property,  and  an  account.  On  the  other  hand,  it  was 
said  that,  where  partnership  property  is  capable  of  a  division,  it 
ought  to  be  divided  and  not  sold.  Sir  William  Grant  held  that  the 
plaintiff  might  insist  upon  a  sale.  ^^  The  proposition, '^  he  said,  ^^was 
that  a  value  should  be  set  on  the  partnership  stock,  and  that  they 
should  take  his  proportion  of  it  at  that  valuation,  or  that  he  should 
take  away  his  share  of  the  property  from  the  premises.  My  opinion 
is,  clearly,  that  these  are  not  terms  to  which  he  was  bound  to  accede. 
They  had  no  more  right  to  turn  him  out,  than  he  had  to  turn  them 
out,  upon  those  terms.  Their  rights  were  precisely  equal  to  have 
the  whole  concern  wound  up  by  a  sale,  and  a  division  of  the  produce." 
In  Wilson  v.  Greenwood,  '  the  partnership  was  founded  in 
articles,  and  a  special  proviso  was  made  as  to  the  assignment .  of 
each  partner's  share,  upon  his  death,  retirement,  or  bankruptcy. 
Upon  the  bankruptcy  of  one  of  the  partners  it  was  found  to  be  im- 
practicable, if  not  illegal,  to  act  upon  the  proviso.  The  partnership, 
therefore,  being  pro  tanto  a  partnership  at  will,  a  sale  of  the  whole 
property  was  decreed,  without  hesitation. 

Again,  in  Cook  v.  Oollingridge,'  a  proviso  was  contained  in 
the  articles  of  partnership,  specifying  the  mode  of  distribution  of 
the  stock  at  the  expiration  of  the  term.  It  was  held,  however,  that 
the  articles  could  not  be  literally  acted  upon,  and,  therefore,  that  upon 
the  expiration  of  the  term  the  stock  was  to  be  sold,  and  the  accounts 
taken,  as  in  the  case  of  a  partnership  at  will.'  ^^  The  case,"  said  Lord 
Eldon,  '^  depends  upon  the  will  of  the  testator,  and  upon  articles  of 

>  1  Swanst.  471 ;  1  J.  Wills.  238.  '  There  weie,  however,  other  dream- 

'  Jac.  607.  stancee  eaflcient  to  warrant  a  aale. 
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partnerRhip  not  very  capable  of  being  literally  carried  into  execution. 
The  articles^  dated  in  1812^  begin  in  the  nsoal  manner,  with  stating 
their  agreement  to  become  partners,  and  their  shares  of  the  capital, 
and  then  follow  clauses  providing  for  what  was  to  be  done  upon  the 
determination  of  the  partnership,  or  upon  the  death  of  any  of  the 
partners.  They  first  put  the  case  of  its  ending  by  the  expiration  of 
the  term  of  seven  years,  or  other  sooner  determination ;  in  that  event, 
the  property  of  every  description  belonging  to  the  business  was  to  be 
divided,  received,  and  taken  by  them  respectively,  according  to  their 
respective  interests.  Now,  the  property  of  the  partnership  consisted 
of  leasehold  premises,  of  materials  necessary  for  the  manufacture,  and 
other  stock  in  trade,  and,  of  what  would  be  still  more  difficult  to  deal 
with  according  to  these  articles,  a  number  of  agreements  with  cus- 
tomers to  provide  them  with  carriages  for  certain  periods,  at  specified 
rates.  It  is  difficult  to  conceive  what  was  to  be  done,  according  to 
the  articles,  with  these  engagements,  unless  they  happened  to  end 
at  the  expiration  of  the  seven  years.  This,  however,  was  the  agree- 
ment on  which  the  partnership  was  formed.  Another  case  is 
then  put  of  the  death  of  one  or  more  of  the  partners  during 
the  term  of  seven  years ;  the  trade  was  then  to  be  carried 
on  till  the  end  of  the  term,  and  in  the  meantime  the  outstanding 
debts  to  be  collected  and  divide^  with  as  much  expedition  as  could 
be,  reserving  enough  to  carry  on  the  trade.  This,  again,  would  not 
be  very  easy  to  manage,  as  it  would  be  very  likely  to  be  a  matter  of 
dispute  how  much  would  be  necessary  for  that  purpose.  Another 
case  is  then  put,  that  of  the  death  of  all  the  partners  within  the  term ; 
and  then  it  was  provided  that  the  same  course  should  be  pursued,  to 
assign  the  proportion  of  each,  as  in  a  case  of  a  determination  by 
effluxion  of  time.  The  other  circumstances  of  the  case  make  it  not 
very  material  what  is  the  meaning  of  the  articles.  It  might  be  the 
meaning,  literally,  that  the  leases,  stock,  and  engagements  were  to  be 
divided,  and  that  the  partners  were  to  take  a  share  of  every  article. 
The  Yice-Ohancellor  thought  the  division  was  to  be  by  means  of  a  sale* 
Being  myself  of  opinion  that  it  is  impossible  to  act  upon  the  arti- 
cles, taken  literally,  the  general  law  of  partnership  must  be  applied, 
which  appears  to  me  to  be  properly  laid  down  in  Featherstonhaugh  v.. 
Fenwick.  To  the  doctrine  there  laid  down  by  Sir  W.  Grant  as  to 
the  adjusting  the  affairs  of -a  partnership  on  its  dissolution,  I  entirely 
accede.^'  The  stock  was  then  decreed  to  be  sold,  and  it  was  referred 
to  the  master  to  inquire  what  would  be  the  most  beneficial  manner  of 
disposing  of  it. 
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Rnl*  lapoa  dinolatioii  of  pftrtnoship  at  wlU. 

Sbc.  332.  It  appears,  therefore,  that  in  all  cases  .of  partnership  at 
wil],  whether  the  contract  was-  originally  of  that  nature  or  has  be- 
come so  by  effluxion  of  time  or  other  circumstances,  a  court  of  equity 
will,  upon  a  dissolution,  decree  a  sale  of  the  entirety  of  the  partner- 
ship effects,  at  the  desire  of  any  of  the  parties.  And  even  in  the  case 
of  a  partnership  with  articles,  supposing  it  to  be  dissolved  for  the  mis- 
conduct of  one  partner,  a  case  mfght  be  stated  where  a  court  of  equity 
would  decree  a  general  sale  and  account,  as  of  a  partnership  at  will, 
notwithstanding  express  provisions  in  the  articles  as  to  the  proceed- 
ings to  be  had  upon  a  dissolution. 

From  what  has  preceded  it  is  obvious  that  there  may  be  maay 
cases,  perhaps,  indeed,  a  majority  of  cases,  in  which  the  surviving  or 
solvent  partners  are  interested  in  resisting  a  sale  of  the  property  ;  on 
the  other  hand,  while  it  is  the  object  of  the  executors  of  the  deceased 
partners  or  the  assignees  of  the  bankrupt  partner,  to  promote  a  sale, 
this  consideration  renders  it  highly  inexpedient  for  any  person  to  stand 
in  the  situation  of  surviving  partner  and  executor  of  a  deceased  part- 
ner, at  least  where  the  parties  for  whose  benefit  he  acts  as  executor 
are  incapable,  by  reason  of  infancy  or  otherwise,  of  indemnifying  him 
for  his  conduct  in  the  character  of  partner.  The  unfortunate  conse- 
quences arising  from  the  same  persons  acting  in  these  inconsistent 
characters  have  been  already  exemplified*^ 

When  an  aoooimt  Iji  daoreed.   Fraotloeb 

Sec.  333.  When  the  account  is  decreed,  the  Master  to  whom  the 
accounts  are  referred  is  generally  at  liberty  under  the  decree  to  exam- 
ine the  parties  in  the  cause.  But  at*any  rate  it  is  his  duty  to  go  on 
with  the  accounts  until  he  finds  a  difficulty  arising  from  the  want  of 
sufficient  powers,  and  if  it  be  necessary,  and  he  had  no  origmal 
authority  to  examine  the  parties,  he  may  apply  to  the  court  for  that 
purpose.  Where  a  partner,  defendant,  is  examined  in  the  Master's 
office  relative  to  his  receipts  and  payments  on  the  partnership  account, 
although  his  admissions  as  to  the  receipts  will  be  taken  conclusively 
against  him,  he  must  prove  his  payments,  unless  they  form  one  trans- 
action with  the  receipts,  by  other  evidence  than  his  own  oath.  In 
Talbot  T.  Butledge,*  which  was  a  suit  between  partners,  Lord  Hard- 
wicke  took  notice  of  the  distinction  in  this  respect  between  entries 
made  by  a  man  in  his  books,  and  statements  made  by  him  in  his 

*  See  anUy  p.  448.  Smith's  Ghiuicery  Practice,  vol.  2,  chap. 

*4  Bro.   C.  C.  74,  dted;   see,   also,    11. 
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answer  or  his  examination  in  the  Master's  office.     ''In  this  court/ 
said  his  Lordship,  ''  if  a  man  is  to  be  charged  by  a  book  or  other  writ- 
ingy  he  shall  also  be  discharged  if  the  entries  are  made  for  that  pur- 
pose therein,  but  what  is  sworn  by  a  man's  answer  or  examination 
admits  of  a  different  consideration,  for  if  a  man  admits  by  his  answer 
that  he  received  several  sums  at  particular  times,  and  in  the  same 
answer  swears  he  paid  away  those  sums  at  other  times  in  discharge,  he 
must   prove  his  discharge;  otherwise  it  would  be  to  allow  a  man  to 
swear  for  himself  and  to  be  his  own  witness.''    It  is  likewise  a  com- 
mon direction  in  the  decree  that  the  parties  shall  produce  before  the 
Master,  on  oath,  all  books  and  papers  in  their  custody,  relating  to  the 
taking  of  the  accounts.'     This  order  comprehends  not  merely  the 
original  partnership  books,  but  all  books  in  which  entries  relating 
to  the  partnership  concern  have  been  made  since  the  dissolution. 
In  Toulmin  v.  Copland,'  one  of  two  partners,  carrying  on  the  business 
of  navy  agents,  having  died,  the  surviving  partner  continued   the 
business,  and  without  the  consent  of  the  directors  took  upon  himself 
certain  of  the  debts  due  to  the  firm,  at  the  same  time  transferring  the 
accounts  of  those  debtors  to  new  books,  which  he  had  opened  on  his 
private  account.     He  also  transferred  to  the  new  books  the  account  of 
the  debtors  whose  debts  he  did  not  undertake.    He,  however,  swore, 
in  conjunction  with  an  accountant,  that  the  entries  made  in  the  new 
books  for  the  last  class  of  debtors  was  uniformly  and  without  altera- 
tion transferred  to  the  partnership  books,  which  were  open  for  the 
executor's  inspection.    It  was  held  by  Lord  Abinger,  G.  B.,  that,  in 
taking  the  accounts  of  the  partnership  before  the  master,  the  defend- 
ant must  produce  his  private  books,  in  order  to  show  the  entries  of 
both  classes  of  debts;  of  the  first  class,  because  he  might  have  made 
a  profit  of  the  debts  which  the  executors  had  a  right  to  share;  and  of 
the  second  class,  becaue^  he  might  have  made  an  improper  appropria- 
tion of  the  payments  made  from  time  to  time  in  their  discharge,  by 
applying  those  payments  in  discharge  of  his  own  advances,  and  not 
in  discharge  of  the  balance  due  to  the  partnership. 

How  tlM  aoooimts  mnsl  b«  taken,  whfln  artiolM  profvlde  for  acoonntliig. 

Sso.  334.  The  accounts  of  the  partnership  must  be  taken  accord- 
ing to  the  method  prescribed  by  the  articles,  if  there  be  special  clauses 
to  that  effect,  and  the  parties  have  acted  upon  them;^  and  this  will  be  the 

■  See  Danleirs  Chancery  Practice,  vol.       '  1  Swanst.  469. 
2,  p.  807 ;  Seton  oh  Deereee,  98.  In  settling  partnership  acooonts.  it 

'8  You.  ft  GolL  605.  should  first  oe  ascertained  what  each 
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rule  where  the  articles  are  not  actually  executed.  Thus,  where  arti- 
cles were  entered  into  for  a  partnership,  and  two  of  the  partners  being 
esquire  beadles  of  the  University  of  Cambridge,  it  was  agreed  to  con- 
ceal  the  partnership  from  the  University,  and  therefore   that  the 

has  put  into  the  oonoem  by  way  of  capi-  Manfg.  Co.,  7  R.  I.  825,  a  similar  doc- 
tal  and  adyances,  and  then  make  them  trine  was  held.  In  that  case  one  of  the 
equal  in  this  respect,  and  then  divide  partners  made  a  charge  against  the  firm 
the  balance  between  them.  Frigerio  y.  for  personal  services  in  preparing  and 
Crottes,  20  La.  An.  851.  If  one  partner  superintending  a  mill  for  the  firm,  but 
has  advanced  more  than  his  share  of  the  court  hela  that  no  aUowance  could 
the  capital,  he  is  a  creditor  of  the  firm  be  made  therefor  unless  it  was  shown 
to  the  extent  of  such  excess,  but,  being  that  such  services  were  outside  of  the 
equally  liable  for  aU  the  d^ts,  his  joint  dealings  of  the  firm,  and  that  the 
claim  is  postponed  until  all  the  other  question  was  not  afiected  by  the  fact 
debts  are  pidd,  when  he  is  entitled  to  be  tnat  the  title  to  the  land,  on  which  it 
re-imbursed  out  of  the  surpliis.  Sim-  was  located,  was  in  one  of  the  partners, 
real  v.  CTBannon,  7  B.  Hour.  (Ky.)  608.  See,  also,  Franklin  v.  Robinson,  1  Johns. 
If  he  go^  out  of  the  firm  he  is  entitled  Gh.  (N.  Y.)  164;  Campbell  v.  Beath.  2 
to  be  re-imbursed  for  his  share  out  of  Wis.  84 ;  Dougherty  v.  Van  Nos- 
the  partnership  property,  and  if  there  trand,  1  Hoff.  Ch.  (M.  T.)  69 ;  Piper  v 
is  not  enough  to  pay  nim,  each  member  Smith,  1  Head  (Tenn.),  94 ;  Gyger's  Ap- 
is liable  to  him  to  the  extent  of  his  in-  peal,  62  Penn.  St.  80 ;  PaUon  v.  Gal- 
terest.  Perkins  v.  Currier,  8  W.  &  M.  houn,  4  Gratt.(Va.)  188;  Washburn  v. 
(U.  S.  C.  C.)  69  ;  and  a  surviving  part-  Groodman,  17  Pick.  (Mass.)  519 ;  Trump 
ner  has  a  right  to  proceed  against  the  v.  Bnttzell,  8  Md.  296.  The  fact  that 
estateof  a  deceased  partner  for  a  balance  the  partner  is  the  active,  managing 
due  him  on  account  of  a  payment  by  partner,  and  has  the  entire  charge  of 
him  of  firm  debts,  pari  poMUy  with  the  the  business,  does  not  affect  the  ques- 
individual  creditors  of  such  partner,  tion.  If  he  expects  to  be  allowed  for 
Busby  V.  Chenault,  18  B.^onr.  (Ky.)  such  services  ne  must  stipulate  there- 
554.  It  is  a  universal  rule  that  no  al-  for  in  the  contract,  or  he  cannot  be  al- 
lowance can  be  made  to  one  partner  for  lowed  therefor.  Hutchinson  v.  Smith, 
extra  services,  or  any  services,  rendered  5  Ir.  £q.  128.  But  for  matters  outside 
to  the  firm,  unless  there  is  a  special  the  partnerriiip  business  he  may  charge 
agreement  to  that  effect.  Drew  v.  for  services.  Thus  in  Vanduzer  v.  Mc- 
Arson,  22  Wis.  651 ;  Reybald  v.  Dodd,  MiUan,  87  Ga.  811,  one  of  the  partners 
1  Harr.  (Del .)  401 ;  Butter  v.  Lumley,  5  was  an  attorney,  and  it  was  held  that 
Jones'  (N.  C.)  Eq.  148 ;  Zimmerman  v.  for  services  rendered  as  an  attorney  in 
Huber,  29  Ala.  879  ;  Bradford  v.  Kim-  ooUecting  biUs  due  the  firm,  he  was  en- 
berley,  8  Johns.  Ch.  (N  T.)  481 ;  Levi  titled  to  charge  the  firm.  And  in  all 
V.  Karrick,  18  Iowa,  8^ ;  Lyman  v.  Ly«  cases  for  ser^ces  rendered  in  winding 
man,  2  Paine  (U.  S.  C.  C),  11 ;  Phillips  up  the  ai&lrs  of  the  firm  after  its  dis- 
V.  Turner,  2  D.  &  B.  (N.  C.)  £a.  128 ;  solution  by  death  or  other  cause,  he  is 
Lewis  V.  Molfet,  11  111.  892.  In  Lee  v.  entitled  to  a  reasonable  allowance.  Nu- 
Lashbrdbke,  8  Dana  (Ky.).  214,  the  court  veil  v.  Humphrey,  87  Vt.  265 ;  O'Reilly 
held  that  one  member  of  a  firm  Is  not  v.  Brady,  28  Ala.  585 ;  Hite  v.  Hite,  1 
entitled  to  charge  for  extra  services  ren-  B.  Monr.  (Ky.)  179.  So  where  one  part- 
dered  by  him  for  the  firm  in  the  absence  ner  is  msde  a  special  sfent  for  the  firm 
of  ft  contract  to  that  effect,  when  it  did  to  dispose  of  partnership  property,  it 
not  appear  that  he  did  more  than  he  has  been  held  that  he  was  entitled  to 
was  expected  to  do  when  the  partner-  diarge  a  reasonable  compensation, 
ship  was  entered  into,  or  that  there  had  BraSord  v.  Kimberley,  8  Johns.  Ch. 
been  an  unexpected  chin^  in  the  con-  (N.  T.)  484 ;  and  of  course  he  is  entitled 
dition  of  the  partners.  In  the  same  to  charge  for  services  when  there  is  an 
case,  however,  there  was  a  species  of  express  agreement  to  pay  him  therefor, 
allowance  made,  as  it  was  held  that  in-  Pond  v.  (Jlark,  24  Conn.  870. 
terest  on  advances  made  by  one  partner 

would  not  be  allowed  against  the  other,  BmeMes, — Each  partner  is  entitled  to 

when  It  appeared  that  the  value  of  the  be  reimbursed  his  reasonable  expenses 

other's  services  more  than  compensated  in  the  prosecution  of  the  business  of  the 

the  interest.     In  Ounliff  v.  Dyerville  Ann.    Thns,if  one  partner  travels  from 


508  Mutual  Bights  of  Pastkbrs. 

articles  should  not  be  exeouted.  Lord  Gowper  decreed  an  accoont  of 
the  partnership  according  to  the  terms  of  the  draft  of  the  articles,  so 

far  as  the  same  were  reduced  to  a  certainty  J 

When  no  prorition  for  aoooonting  is  contained  in  the  articlefl. 

Sec.  335.  But  where  no  provision  for  taking  the  account  is  set 
forth  in  the  articles,   the  ^principle  of  a  court  of  equity  is  that 

place  to  place  to  sell  goods,  or  to  collect  companj  funds  for  several  years,  with 
the  bills  of  the  fimii  or  to  secure  orders  the  assent  of  the  parties  in  interest, 
for  the  Arm,  or  upon  any  necessary  Shubael  expended  large  amounts  of 
business  of  the  firm,  his  expenses  are  a  money  in  improving  the  plantation,  and 
proper  charge  against  the  firm.  With-  paying  expenses  of  the  families,  ail  of 
ers  v.  Withers,  8  Pet.  (U.  S.)  857;  and  his  expenditures  being  honestly  ex- 
in  the  case  last  cited  it  was  held  that  pended  for  the  interest  of  the  concern, 
reasonable  traveling  expenses,  as  well  He  paid  the  support  of  a  minister  on  the 
as  hotel  expenses,  were  a  proper  charge  plantation ;  also  for  the  relief  of  dis- 
against  the  firm,  when  incurred  upon  tressed  people  occasioned  by  a  crevasse 
the  business  of  the  firm,  even  though  in  the  Mississippi  river.  In  taking  the 
the  articles  of  partnership  provided  account,  allowances  to  Shubael  Tillot- 
that  each  partner  should  pay  his  own  son  for  the  support  of  the  minister, 
expenses,  it  being  evident  that  such  ex-  three  thousand  twenty-three  dollars  and 
penses  were  not  included  within  the  fifty-eight  cents,  and  for  repairs  to  the 
meaning  of  the  parties.  So  any  reason-  meeting-house,  one  hundred  and  sev- 
able  expenses  incurred  in  pursuance  enty-three  dollars  were  allowed.  It  was 
and  furtherance  of  the  partnership  held  also,  that  although  it  is  the  duty  of 
business  incurred  by  one  partner  are  a  the  suriviving  partner  to  close  up  the 
proper  charge  against  the  firm,  and  the  business  in  a  reasonable  time  still,  as 
question  as  to  whether  they  are  reason-  ShubaeFs  will,  under  which  the  plain- 
able  expenses  must  be  determined  from  tiffs  claim,  directed  the  business  to  be 
the  circumstances  of  each  case.  Thus,  continued,  and  it  was  so  continued  by 
in  Tillotson  v.  TlUotson,  84  Conn.  385,  the  consent  of  all  the  parties,  they  could 
Giles,  Oliver  and  Chaunoey  and  Shubael  not  complfdn  that  he  had  not  closed  the 
Tillotson  formed  a  partnership  in  the  business.  So  the  articles  given  in  char- 
business  of  peddling  clocks  in  the  ity  were  allowed,  as  withm  the  proper 
southern  states.  In  1815,  Shubael  Til-  expenditures.  So  the  expense  or  erect- 
lotson,  with  the  knowledge  and  assent  ing  a  large  bam,  the  moneys  expended 
of  the    other   partners,    bought    with  in  visits  to  Washington,  to  protect  the 

Sartnership  funds  a  plantation  in  Louis-  title  to  the  land,  which  was  attacked 

ina,  but  took  the  title  in  his  own  name,  by  legislation,  although  the  particular 

and  from  that  time  until  his  death  in  items  expended    were    not  stated.     It 

1854,  the  plantation  was  treated  and  was  also  neld   the  plantation  was  part- 

cousldered    as     partnership,   property,  nership  property,  although  the  law  of 

The  title  to  portions  of  some  real  estate  Louisiana  required  a  writing  to  that  ef- 

was  taken  in  the  names  of  other  part-  feet.      Compensation   for  services  was' 

ners.    Each  partner  had  confidence  in  disallowed  because  no  agreement  for 

the  other,  ana  took  out  funds  for  his  any  allowance  therefor  was  made, 
support  without  any  charge  being  made, 

and  no  regular  books  were  kept.    The  DAU  paid  by  one  partner, —  Debts 

property  in  Connecticut  was  held  in  the  paid  by  one  partner  out  of  his  private 

same  way.    Shubael  died  in  November,  funds  are  a  proper  charge  against  the 

1854,  leavinc^  a  will  giving  to  his  wife  firm.    Thus  in  Lindell  v.  Lee,  84  Mo. 

half  of  all  his  property,  and  the  other  108,  a  partnership  note  was  given  for  a 

half  to  his  three  children,  and  desiring  firm  debt,  and  to  secure  it  one  of  the 

the  partnership  to  be  continued  untu  partners  gave  a  mortgage  on  his  indi- 

the  debts    were    paid  or  both  parties  vidual  property,  which  was  paid  by  one 

wished  to  dissolve.    The  business  was  of  the  partners  who  took  an  assignment 

afterward  continued  in  the  same  way  as  of  the  note  and  mortgage.   It  was  held 

before,  the  family  expenses  paid   by  that,  while  the  mortgage  could  not  be 


I  Worts  V.  PertD,  8  Bro.  P.  C.  548. 
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each  partner  is  entitled  to  be  allowed  against  the  other  every  thing 

he  has  advanced  or  brought  in  as  a  partnership  transaction^  and 
Co  charge  the  other  in  the  account  with  what  that  other  has  not 
brought  in,  or  has  taken  out  more  than  he  ought;  and  nothing 
is  to  be  considered  his  share  but  his  proportion  of  the  residue  or  bal- 
ance of  the  account.' 

foreclosed,  or  the  note  aaed  by  her,  yet  was  used  by  the  Nances  in  their  sepa- 
it  was  a  proper  charge  against  the  firm,  rate  business,  and  not  in  that  of  the 
So,  where  one  partner  borrows  money  firm.'  The  bill  allefi^es  that  the  Nances, 
upon  his  own  note,  but  really  for  the  on  the  27th  of  July,  1867,  with  their 
nse  of  the  firm,  another  partner  paying  wives,  executed  a  mortgage  to  Wil- 
the  note  and  taking  an  assignment  of  it,  liam  Meyer,  on  the  property,  to  se- 
he  cannot,  as  indorsee,  sustain  an  action  cure  the  sum  of  $1,500|  due  in  nine 
upon  the  note,  but  he  may  charge  it  months,  with  ten  per  cent  interest ;  that 
against  the  firm.  Tucker  v.  Pease,  8  before  Bainey  purchased  the  Nances 
N.  H.  177.  And  the  same  is  true  as  to  agreed  to  have  this  mortgage  discharged 
money  paid  by  one  partner  upon  a  judg-  and  to  give  a  new  one  on  their  interest 
ment  against  the  firm.  He  cannot  keep  in  the  property  ;  that  there  were  secret 
the  judgment  on  foot  against  the  firm,  mechanics'  liens  on  the  property  un- 
but  the  amount  paid  is  a  proper  charge  known  to  Rainey  when  he  purchased 
against  it.  Miller  v.  Jones,  39  111.  55.  and  received  his  deed ;  that  the  mechan- 
ics filed  a  bill  against  the  Nances, 
Partner  having  debt  against  firm,  en-  Bainey  &  Meyer,  to  enforce  their  lien, 
tiUed  to  preference  aver  creditors  of  in-  for  the  sum  of  ^,$58.84,  obtained  a  de- 
dimdueU  members. — ^Where  one  partner  cree  for  that  sum  and  directing  the  sale 
is  compelled  to  pay  a  debt  i^inst  the  of  the  premises,  without  noticing  or  in 
firm,  he  becomes  a  creditor  of  the  firm,  anywise  protecting  Ralney's  interest 
and  thereby  acquires  a  preference  over  under  his  purchase.  That,  after  the 
the  {separate  creditors  of  an  individual  partnership  of  Nance,  Bro.  &  Go.  was 
member  of  the  firm,  upon  all  the  prop-  formed,  the  firm  borrowed  $3,540.53  on 
erty  of  the  firm,  real  or  personal.  In  December  31, 1867,  of  Brahm  &  Green, 
Rainey  v.  Nance  et  al.,  54  III.  80,  this  and  on  the  12th  of  February,  1868,  the 
doctrine  was  well  illustrated.  In  that  further  sum  of  $2,807.28.  for  which 
case  it  appeared  from  the  l^lll  and  plead-  they  gave  their  notes  drawins^  ten  per 
ings  filed  in  the  case,  that  Richard  A.  cent,  and  on  the  23d  of  March  follow- 
and  Z.  Nance  were  the  owners  in  fee  of  Ing,  executed  a  mortgage  on  the  mill 
some  lots  in  Menard  county,  and  were  property  to  secure  the  same  ;  that  on 
erecting  a  steam  flourinj?  mill.  On  the  the  2d  of  July,  1868,  the  sheriff  of  Me- 
20th  day  of  August,  1867,  they  entered .  nard  county,  oy  virtue  of  an  execution 
into  an  agreement  with  the  plaintiff,  in  favor  of  W.  H.  Cushman,  and  against 
binding  themselves  for  a  certain  sum  to  the  Nances,  levied  upon  all  of  their  in- 
complete the  mill  and  put  it  in  running  terest  in  the  mill  property,  and  filed  a 
order,  with  all  necessary  machinery,  and  certificate  thereof  m  the  recorder's  of- 
to  convey  to  Rainey  one  undivided  fice ;  he  also  levied  the  execution  upon 
third  part  of  the  lots  and  mill,  free  a  quantity  of  personal  property  belong- 
from  incumbrance,  and  an  undivided  ing  to  the  firm.  That  the  Nances  exe- 
third  interest  In  certain  enumerated  per-  cuted  a  mortgage  on  their  interest  in 
Bonal  property,  and  a  third  of  the  busi-  the  property,  to  secure  John  Bennett, 
ness,  on  or  before  the  15th  day  of  Octo-  Robert  T.  McNeeley  and  John  Tice, 
ber,  1867 ;  that  the  Nances  completed  against  loss,  by  reason  of  their  having 
the  mill  and  executed  to  Rainey  a  deed  'become  securities  for  the  Nances  for  the 
for  the  third  of  the  property,  with  cove-  payment  of  $2,500,  to  Shipley.  This 
nants  of  warranty,  and  the  parties  then  mortga^^e  was  dated  on  the  3d  of  July, 
formed  a  partnership' under  the  name  1868,  that  Shipley  recovered  a  judg- 
of  Nance,  Bro.  St  C6.,  and  commenced  ment  on  the  note  thus  given,  and  exe- 
ihe  milling  business ;  that  the  business  cution  was  in  the  hands  of  the  sheriff 
ttud  continued  until  the  bill  was  filed,  for  the  collection  of  the  same ;  that  the 
Rainey  paid  the  purchase-money,  which  firm  of  Nance,  Bro.  ft  Go.  were  indebted 

'  Per  Lord  Hard  wicke, West  t.  Skip,  1  Vex.  242.    See  Gory  on  accounts,  chap.  5. 
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How  ftooonnt  Iji  to  b« 

Sec.  336.  In  taking  the  account  the  Master  is  to  begin  from  the 
last  settled  balanoe,  but  if  there  bene  settled  balance,  then  from  the 
commencement  of  the  partnership. '  But  the  account  of  the  partner- 
ship dealings  should  be  brought  to  a  close  at  the  day  of  the  death  of 
the  deceased  partner,  for  the  further  account  which  is  to  wind  up  the 
concern,  is  not  an  account  of  profits,  and  differs  essentially  from  a 
partnership  account' 

to  various  peraons  in  the  sum  of  $9,500;  debts  doe  the  firm  which  ooold,  as  well 
that  the  debt  to  the  mechanics  and  as  those  that  could  not  be  collected,  hj 
the  debt  to  Meyer  were  spedfic  liens  on  which  it  appeared  there  was  a  consider- 
the  property ;  that  Rainey  had  a  lien  able  snm  over  and  above  the  price  re- 
on  the  property  to  reimburse  his  loss  celved  on  the  sale  of  the  mill,  and  that 
by  reason  of  the  incumbrance  of  the  other  debts  owing  to  a  considerable 
mechanics'  lien ;  that  the  property  is  amount  beyond  those  named  in  the  bill 
insufficient  to  pay  the  firm  debts  and  re-  existed  a^^ainst  the  firm.  On  a  hearing 
fund  Rainey  the  capital  he  put  into  the  on  the  original  and  cross-bills,  answers 
firm,  and  tnat  there  was  no  interest  of  thereto,  replications,  pro-confesso  orders 
the  Nances  in  the  firm  property  liable  and  proofs,  the  court  rendered  a  decree 
to  their  separate  individual  debts,  of  by  which  it  was  found  that  the  mill, 
which  they  owed  large  amounts,  aside  and  lot  four  on  which  it  is  situated,  had 
from  the  firm  indebtedness,  and  they  l)een  sold  under  a  decree  in  favor  of 
were  insolvent ;  that  the  Nances  are  in-  Crosier,  Baxter  St  Co.,  to  enforce  their 
debted  to  the  firm  for  funds  drawn  out  mechanics'  lien,  for  the  sum  of  $8j858. 
by  them.  The  bill  prayed  an  injunc-  84,  and  that  the  property  had  been  sold 
tion  to  restrain  sale  of  property,  and  for  $12,200,  and  after  paying  their  de- 
that  the  partnership  property  be  ap-  cree  there  remained  in  the  hjmds  of  the 
plied  to  pay  firm  indebtedness ;  for  a  master  the  sum  of  $7,800.90,  after  de- 
dissolution  of  partnership,  and,  if  any  ducting  $1,752.87,  paid  to  William  Mey- 
thinf  remains  from  a  sale  of  the  mill  on  er,  un&r  an  order  of  court.  The  decree 
the  decree  in  fkvor  of  Crosier,  Baxter  St  proceeds  to  distribute  the  fund ;  first  to 
Co.,  to  enforce  their  mechanics'  lien,  af-  Brahm  &  Green,  $6,882.84,  out  of  that 
ter  paying  the  same,  that  it  be  applied  fund,  and  $1,060.44  out  of  the  general 
to  refund  the  money  advanced  by  Rainey  assets  of  the  firm,  after  paying  tne  spe- 
to  become  a  partner  subject  to  the  pay-  dfic  liens  of  Bennett,  Tice,  McNeeley 
ment  of  the  firm  debt  to  Brahm  &  Green,  and  Shipley ;  second,  that  of  the  pro- 
On  the  first  day  of  April,  1860,  Brahm  ceeds  of  the  sale  of  lots  three  and  four, 
&  Green  filed  a  cross-bill  against  Rainey  and  after  Brahm  and  Green  shall  be 
and  the  several  defendants  to  the  origi-  paid,  William  H.  CusLman  shall  be  paid 
nal  bill.  They  set  up  their  mortgage  the  two-thirds  belonging  to  the  Nances ; 
and  notes,  and  prayed  a  foreclosure  out  of  third,  that  Bennett,  McNeeley,  Tice  and 
funds  in  court,  and  appropriation  out  of  Shipley,  as  to  $2,213.65,  the  proceeda 
firm  assets  to  payment  of  firm  debts,  of  tne  sale  of  fiour  and  grain  levied  on 
On  the  5th  of  April,  in  the  same  year,  by  execution  in  their  favor  to  the  ex- 
Bennett,  McNeeley,  Tice  &  Shipley  filed  tent  of  the  interest  of  the  Nances  there- 
a  cross-bill,  setting  up  and  relying  upon  in,  being  $1,475.75,  be  paid  from  that 
their  mortgage,  and  praying  for  its  fore-  fund,  they  to  receive  the.  balance  of 
closure.  There  were  answers  to  the  their  claim  out  of  the  interest  of  the 
original  and  cross-bills,  but  they  do  not  Nances  in  the  fund  remaining  after  the 
controvert  the  material  allegations  of.  claims  of  Brahm  &  Green  and  Cushmaa 
the  ori^nal  bill.  RepUcations  were  shall  be  paid ;  fourth,  the  general  cred- 
filed  to  Uie  various  answers  in  the  case,  iters  of  iNance.  Bro.  &  Co.  to  be  paid  aa 
The  court,  by  interlocutory  order,  ap-  follows :  After  deducting  from  tne  pro- 
pointed  a  receiver,  who  took  charge  of  ceeds  of  the  sale  of  the  gopds  levied  by 
the  partnership  property,  and  reported  Shipley  the  sum  of  $1,475.75,  out  of  the 
his  acts  to  the  court,  and  the  amount  of  proceeds  of  the  balance  of  the  partner- 
firm  assets  whidi  he  had  received,  and  ship  assets,  including  the  third  interest 


>  Beak  v.  Beak,  Rep.  temp.  Finch,  100.  *  Per  Sir  A.  Hart,  1  Molloy,  465. 
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Where  partners  have  carried  on  bnedness  in  the  nature  of  a  banking 
business^  it  will  frequently  be  necessary  to  take  the  partnership 
accounts  on  the  principles  of  the  rule  in  Clayton's  case,  which  will  be 
discussed  more  at  length  hereafter.'  It  has  been  sometimes  doubted 
whether  that  rule  is  applicable  to  cash  accounts  between  the  partners 
themselves,  though  it  has  been  frequently  adopted  as  between  partners 
and  their  creditors.  That  point,  however,  has  been  settled  by  the  case 
of  Toulmin  v.  Copland,*  in  which,  upon  a  change  of  the  members  of 

of  Rainev  in  the  funds  arising  from  the  such  debts  and  liabilities,  and  there  is, 

sale  of  tne  lots,  after  paving  Brahm  &  properly  speaking,  as  between  them,  a 

Green's  mortcaffe,  ana  also  any  of  the  lien  thereon,  or  at  least  an  equity,  which 

other    two-tlurds,    after    payment    of  may  be  enforced  through  the  partners, 

Brahm   &    Green,  Cushman,   Bennett,  in  favor  of  creditors,  although  it  may 

etc.,  until  they  are  paid  in  lull ;  fifth,  not  directly  attach  in  the  creditors,  by 

that  Runey  was  entitled  to  receive  one-  virtue  of  their  original  claims,  in  aU 

third  of  any  balance  of  the  firm  assets  cases.     Story  on  Part.,  g  860. 

of  Nance,  Bro.  and  Co.  after  the  pay-  It  is  again  said,  by  the  same  author, 

ment  of  all  the  partnership  debts  of  the  it  is  only  in  cases  where  there  is  a  dis- 

firm,  and  the  specific  liens  above  de-  solution  by  death,  or  bankruptcy  of  one 

scribed,  and  also  one-third  of  the  real  partner,  that  the  right  of  the  joint  cred- 

estate   fund,  after  payment,  as  above  iters  can  attach  as  a  gtum  lien  upon  the 

ordered ;    sixth,  that  the  costs  and  ex-  partnership  effects  as  a  derivative,  sub- 

penses  of  the  suit  be  first  paid  out  of  ordinate  r^ht,  under  and  through  the 

the  general  fund.    It  also  orders  the  lien  and  equities  of  the  partners.    In 

sale  of  lot  three  for  money,  and  report  case  of  death,  the  personal  representa- 

the  same  to  the  court.    To  reverse  this  tives  of  the  deceased  partner  have  a 

decree,   Rainey    and    Brahm  &  Green  right,  whether  the  estate  be  solvent  or 

prosecuted  this  appeal.     *'  In  case  of  a  insolvent,  to  insist  upon  a  due  applica- 

dissolution  of  a  copartnership  by  death,  tion  of  the  joint  effects  to  pay  the  joint 

or  by  the  insolvency  of  any  portion  of  debts,  and  fulfill  the  other  purposes  of 

the  members  of  the  firm,*'  said  Walker,  the  trust.    At  law,  the  creditors  have 

J.,  "  questions  are  presented  as  to  the  no  remedy,  except  against  the  surviving 

manner  in  which  the  assets  of  the  firm  partners  for  their  debts,  but  it  is  other- 

shaU  be  appropriated  to  the  payment  of  wise  in  equity.    Id.,  §  861.    In  equity, 

the  debts.    As  to  the  order  in  which  the  joint  creditors  are  entitled  to  a  pri- 

,  debts  against  the  firm,  and  Uiose  against  ority  or  payment  out  of  the  joint  effects, 

the  inmvidual  members  of  the  firm,  and  the  separate  creditors  to  a  like  pri- 

shall  be  paid,  it  is  the  settled  rule  that  ority  out  of  the  separate  effects,  before 

no  one  partner  has  a  right  or  share  in  the  other  classes  of  creditors  shall  be 

the  firm  property,  except  the  portion  entitled  to  any  portion  of  the  surplus, 

which  remains  after  full  payment  of  Id.,  §  368. 

all  debts  and  liabilities  of  the  partner-  It  thus  appears  that,  in  equity,  in 
ship ;  and  it  thence  follows  that  each  cases  of  insolvency  or  death  of  a  part- 
partner  has  a  right  to  have  the  same  ner,  thus  terminating  the  partnership, 
applied  to  the  due  discharge  and  pay-  the  Joint  creditors  must  look  to  the 
ment  of  all  such  debts  and  liabilities,  joint  fund,  and  the  separate  creditors  to 
before  any  one  of  the  partners  or  his  the  separate  property,  for  the  payment 
personal  representatives,  or  his  Individ-  of  their  claims.  But,  in  case  of  a  sur- 
ual  creditors,  can  claim  any  right  to  the  plus  in  either  fund,  the  creditors  of  the 
same.  Story  on  Part.,  ^97;  Coly.  on  other  class  may  participate  in  such  sur- 
Part.,  book  2,  chap.  1,  p.  64.  It  is  also  plus.  Where  the  separate  property  of 
said  that,  as  between  the  partners  them-  either  partner  proves  insufficient  for  the 
selves,  the  debts  and  liabilities  of  the  payment  of  his  individual  debts,  and 
firm  to  creditors  and  third  persons,  they  there  is  a  surplus  of  the  joint  property 
are  a  fund  appropriated  in  the  first  in-  after  payment  of  the  firm  debts,  such 
stance  to  the  discnarge  and  payment  of  separate  creditors  may  resort  to    the 

>  1  Mer.  676.  '  8  You.  &  Ck>U.  626. 


512  Mutual  Bights  of  Pabtnbbs. 

the  firm,  the  balances  of  the  cnstomers  of  the  old  partnership  were 
transferred  from  the  books  of  the  old  firm  to  those  of  the  new,  with- 

ont  any  special  agreement  as  to  the  manner  in  which  the  particular  pay- 
ments made  by  the  cnstomers  were  to  be  applied,  but  under  a  general 

share  of  the  partner  thus  indebted  to  be  held  chargeable  with  notice,  the  sale 

them,  in  snch  surplus.      In  this  case,  or  payment  will  be  held  void.     And  it 

then,  the  firm  property  must  be  applied  is  for  the  reason  that  the  oUier  partners 

in  the  discharge  of  the  firm  indebted-  have  a  superior  Hen  on  the  partnership 

ness,  before  it  can  be  appUed  to  pay  the  funds,  ana  may  insist  that  they  shAll 

debts  of  the  individual  members  of  the  be  applied  to  the  payment  of  the  part- 

flrm,  and  the  separate  property  of  each  nersnip  indebtedness,  and  other  firm 

member  of  the  firm  must  be  left  as  pri-  purposes.    The  Nances  could  not,  there- 

marily  liable  to  the  payment  of  his  in-  fore,  have  sold  the  firm  property  to  pay 

dividual  debts,    unless    spedfie    liens  their  individual  debts, 

may  have  been  acquired  on  each  class  The  law  now  seems  to  be  well  settled, 

of  property.  that  an  execution  may  be  levied  upon 

It  tnen  follows  that  the  decree  of  the  interest  of  a  partner  in  the  firm 
Baxter,  Crosier  &  Wempel,  for  their  property,  and  it  may  be  sold  for  the 
mechanics'  lien,  was  properly  first  paid  payment  of  the  judgment.  But  the  pur- 
out  of  the  joint  fund,  as  it  was  a  joint  chaser  only  acquires  the  interest  of  the 
debt,  and  became  a  prior  specific  lien  debtor,  subject  to  the  settlement  of  the 
on  the  firm  property.  debts  and  liabilities  of  the  firm.  He  can 

The  court  pelow  finds  that  the  Nances  only  hold  such  interest  as  the  partner 
executed  a  mortgage  on  the  mill  prop-  has  on  a  final  settlement  and  account  of 
erty,  and  the  same  was  recorded  before  the  affairs  of  the  firm,  and  the  rights  of 
Rainey  purchased  a  third  of  the  same,  the  partners  on  such  accounting.  It  is 
It,  therefore,  became  a  second  specific  also  a  rule  that  the  representatives  of 
lien  on  that  property,  and  if  not  satis-  a  deceased  partner  only  take  the  inter- 
fied,  it  was  entitled  to  pavment  next  in  est  that  the  deceased  had  in  the  firm  on 
order  to  the  mechanics  lien.  And  as  a  final  settlement  of  its  aflfairs.  In  all 
the  mortgage  to  Brahm  &  Green  was  these  cases  equity  holds  the  lien  of  the 
the  next  specific  lien  in  the  order,  it  is  other  partners  to  have  the  joint  prop- 
entitled  to  be  next  paid  out  of  that  erty  appUed  to  the  payment  of  the 
fund,  so  far  as  the  money  is  adequate  firm  indebtedness  superior  to  that  of 
to  that  purpose,  and  that  the  balance  of  the  vendee,  the  purchaser  under  the 
their  mortgage  debt  should  be  a  prior  execution,  or  the  title  which  the  law 
lien  on  the  unsold  lot.  Of  this,  there  casts  upon  the  lesal  representatives.  If, 
can  scarcely  be  a  doubt.  The  mortgage  then,  the  law  will  not  permit  a  partner, 
was  given  by  the  firm,  on  property  neld  as  against  his  copartners,  to*  apply  the 
by  the  members  for  firm  purposes,  and  firm  property  to  his  individual  Indebt- 
only  used  or  designed  for  the  use  of  the  edness,  or  a  legal  sale,  or  the  title  by 
business  of  the  firm,  and  must  be  re-  administration,  to  divest  them  of  title, 

Srded  as  firm  property,  and  primarily  we  are  at  a  loss  to  understand  how  such 
ble  to  the  debts  of  the  firm.  As  to  a  partner  may  produce  such  a  result  by 
their  debts,  however,  not  secured  by  mortgage,  pledge,  or  otherwise.  To  so 
mortage,  they  are  on  the  same  footing  hold  would  be  to  permit  that  to  be  done 
as  other  creditors  of  the  firm  having  no  indirectly,  which  the  law  has  prohibited 
specific  liens,  and  must  share  with  them  from  being  done  directly.  This  doctrine 
in  the  general  fund  in  its  payment.  ^^]l  <^c<^ids  with  the  rule  announced 
We  now  come  to  oonsiaer  the  ques-  by  Story  on  Part,  §§  183  and  263,  and  the 
tion,  whether  a  separate  creditor  of  one  authorities  there  cited.  It  follows  that 
member  of  the  firm  may  acquire  a  spe-  Gushman,  by  the  levy  of  his  execution, 
cific  lien  on  the  interest  of  such  partner  did  not,  as  against  Rainey,  acquire  a  su- 
in  the  firm  property,  to  the  exclusion  perior  lien,  or  the  right  to  have  the  in- 
of  firm  creditors,  who  have  not  acquired  terests  of  the  Nances  in  the  firm  prop- 
such  a  lien.  It  is  a  familiar  rule  of  law  erty  applied  to  the  payment  of  their 
that  one  partner  cannot  appropriate  the  individual  debt  to  him.  He  only,  by 
property  or  funds  of  the  firm  for  the  the  levy,  acquired  a  prior  lien  to  their 
pavment  of  his  individual  debt.  It  is  other  separate  creditors  to  their  share  of 
neld  to  be  a  fraud  upon  the  other  part-  the  fund  that  should  remain  after  all 
ners,  and  if  the  venaee  or  creditor  can  the  firm  debts  should  be  paid,  and  Bai- 
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imderstanding  that  the  new  house  was  to  be  responsible  for  the  debts 
dne  from  the  old  hoase.    The  new  house  having  appropriated  in  their 

own  favor  certain  payments  made  by  the  customers  since  the  change 
in  the  firm  had  taken  place,  instead  of  appropriating  them  in  liquida- 

« 
ney  should  receive  his  share  of  the  snr-  partner.    We  have  seen  that,  although 
plus.   All  the  creditors  of  the  firm  hold,  real  estate,  it  became  firm  property, 
through  Rainey,  a  superior  equity  to  and   Rainey,  having  paid  one-third  of 
him,  or  anv  other  or  their  separate  the  value  of  the  propertv,  became  the 
creditors  to  have  their  debts  paid  out  of  owner  of  one-third  of  the  same,  and 
the  remainder  of  firm  assets,  after  paj-  held  it,  whether  it  was  free  from  incum- 
inf  the  specific  liens    first,  either  in  brance,  or  the  surplus  over  and  above 
whole  or  pro  rata.    The  same  is  true  of  the  incumbrances  existing  when  he  re- 
the  levy  under  the  execution  in  favor  oeived  his  deed.     In  equity,  he  held  a 
of  Shipley,  on  the  interest  of  the  Nances  third  interest  in  the  property,  as  against 
in  the  firm  propertv,  which  is  a  junior  the  Nances  and  their  creditors,  subject, 
lien  to  the  levy  of  Cushman's  execn-  however,  to  the  payment  of  all  subse- 
tion.     It    is,  however,  contended  that  quent  firm  debts.    Had  a  dissolution 
Cushman's  levy  ceased  to  be  a  lien,  be-  taken    place,  and  there    had  been  no 
cause  a  sale  was  delayed  some  months  debts,  on  the  statement  of  an  account, 
after  the  certificate  of  levy  was  filed  Rainey  would  have  been  allowed  one- 
with  the  recorder.    We  see  no  grounds  third  of  the  value  of  the  mill  property, 
for  so  holding.  The  statute  has  declared  and   these  prior  incumbrances  would 
that  the  filing  of  the  certificate  of  levy,  have  been  deducted  from  the  share  of 
under   an   execution    from   a   foreign  the  Nances,  and  their  creditors  would 
country,  with  the  recorder,  shaU  create  have  no  claim  on  the  share  of  Rainey. 
a  lien  on  real  estate.     The  law  is  silent  So,  after  the  firm  debts  are  paid  Rai- 
as  to  the  duration  of  such  a  lien,  but  it  ney  is  entitled  to  receive,  out   of   the 
is  only  reasonable  to  suppose  that  such  fund  remaining,  his  share,  without  de- 
lien  was  intended  to  have  the  same,  and  ducting  from  it  any  portion  of   the  de- 
no  greater,  effect  than  the  lien  of  the  cree  for  the  mechanics*  lien,  or  Meyer's 
judgment,  had  it  extended  to  and  em-  mortgage,  before  the  separate  creditors 
braced  the  land  thus  levied  upon  under  can   ps^idpate   in    the    share  of  the 
the  execution.    It  is  but  reasonable  to  Nances.    Rainey,  to  the  extent  of    his 
hold  that  such  a  lien  would  continue  for  third  interest  in  the  firm  property,  must 
the  period  of  seven  years  from  the  time  be  considered  as  a  creditor  of  the  firm, 
when  the  judgment  became  a  lien,  and  whose  debt  is  deferred  to  all  the  other 
no  longer.    Tenney  v.  Hemenway,  58  creditors  of  the  firm,  but  preferred  to 
ni.  97.     Cushman's  levy,  then,  became  the  separate  creditors  of  the  Nances." 
a  lien  on  the  interest  of  the  Nances  after  In  Holme  v.  Hammond,  L.  R. ,  7  Ex.  218 
the  payment  of  the  firm  debts,  and,  so  by  articles  of  partnership,  T .   F.,   W. 
far  as  we  can  see,  it  still  remains.  And  F.  and  S.  agreed  to  carry  on  the  busi- 
Shipley's  levy  on  their  interest  in  the  ness  of  auctioneers  in  partnership  for 
personalty  became  alien,  subject  to  the  seven  years;  they  were  to  contribute 
payment  of  the  firm  debts  and  what  capital   and   to   share  profit   and  loss 
should  remain  to  them  on  a  final  ao-  equally,  and,  if  either  died  during  the 
counting  with  Rainey,  with  the  same  partnership  term,  the  surviving  mem- 
limitations  to  which  Cushman's  is  sub-  bers  of  the  firm  were  to  continue  the 
ject.    After  these  liens  are  satisfied  out  business,  and  were  to  pay  to  the  per- 
of  the  portion  the  Nances  are  entitled  sonal  representatives  of   the  deceased 
to  receive  on  a  final  accounting  with  partner  the  share  of  the  profits  to  which 
Rainey,  if  any  portion  of  their  snare  of  he  would  have  been  entitled   if  living, 
the  assets  of  the  firm  shall  remain,  then  T.  F.  died  during  the  partnership  term, 
their  other  separate    creditors  might  At  the  time  of  his  death  the   firm  had 
participate  in  whole  or  fro   rata.    A  no  capital,  except  office  furniture  and 
question  has  been  raised  whether  Rai-  fittings,  worth  aoout   100^.     They  had 
ney  is  entitled  to  be  reimbursed  for  the  in  their  hands  a  sum  of  between  40(M. 
interest  he  had  in  the  mill  property,  and  5002.,  which  was  the  proceeds  of 
which  was  appropriated  to  the  payment  debts  due  to  a  former  firm   in  which  T. 
of  the    meonanlcs*    lien    and  Meyer's  F.  was  a  member,  and  left  in  the  hands 
mortgage,  which  was  an  incumbrance  of  the  new  firm  for  collection ;  and  this 
on  the  mill  property  when  he  became  a  sum  belonged  beneficially  to  T.  F.;  T. 
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tion  of  the  balances  due  from  the  old  firm.  Lord  Abinger,  0.  B.,  over- 
ruled the  Master's  report,  which  allowed  of  such  application. 

Where  a  person  appoints  his  copartner  to  be  his  executor  in  India, 
the  executor  in  passing  his  accounts  before  the  Master  is  entitled, 

F.  was  also  entitled  in  respect  of  his    nenhip  business.    Nor  should  thej  be 
share  of  profits,  beyond  the  amounts    charged  with  the  value  of  real  estate  of 
which    he  had    drawn,  to  a  sum  of    the  partnership,  the  title  to  which  is 
about  2O01.    After  the  death  of  T.  F.,    left,  V  ^he  decree,  in  the  heirs  of  the 
the  sunriying  members  of  the  firm  oon-    deceased  partner.    In  Taylor  v.  Taylor, 
tinned  to  carry  on  the  bosiness,  to  col'    V.  C.  W.  38,  it  was  held  that  the  right 
lect  the  debts  due  to  die  old  firm  and  to    of  a  sur^ving  partner  to  the  partner- 
earn  profits.    The  executors  of    T.  F.    ship  assets  is  absolute.     There  is  no 
never  interfered  in  the  business,  but    fiduciary  relation  between  him  and  the 
they  claimed,    under   the  articles    of    representatives  of  his  deceased  partner; 
partnership,   the    share   of   profits   to    but  he  is  liable  to  account  for  the  part- 
which  T.  F.  would  have  been  entitled    nership  assets,  and,  in  taking  such  ae* 
if  living.    No  settlement  of  accounts  in    count,  the  statute  of  limitauons  is  ap- 
respect  of  T.  F.'s  interest  in  the  part-    plicable,  and  that  in  the  abeenoe   of 
nership  business  was  made  between  his    fraud  or  collusion,  or  some  other  cir* 
executors  and  the  surviving  partners,    cumstance  creating  a  privity  between 
Sums  of  money,    amounting'   in   the    the  parties,  the  on[y  person   who  can 
whole  to  about  625Z.,  were  from  time  to    file  a  bill  against  a  surviving  partner 
time  paid  by  the  firm  to  the  executors ;    for  an  account  of  the  partnership  aeseto 
these  payments  were  made  generally,    is  the  legal  personal  representative  of 
and  not  on  any  particnlar  account.    Ai-    his  deceased  partner, 
ter  the  death  of  T.  F.,  the  firm  were        Where  articles  of  partnership  con- 
emploved  by  the  plaintiff  to  sell  prop-    tained  a  stipulation  that  on  the  dissolu- 
erty ;  they  sold  the  property  and  received    tion  of  the  partnership  a  general  account 
the  proceeds,  but  did  not  pay  over  the    should  be   taken,  and  the  interest  of 
same   to  the  plaintiff,     m  an    action    the  outgoing  partner  being  aacertained, 
brought  (after  the  death  of  S.)  against    by  agreement  or  by  arbitration,  should 
the  executors  of  T.  F.  and  W.  F. ,  held,    be  paid  over  to  him,  at  fixed  times ;  and 
that  the  executors  of  T.  F.  were  not  lia-    one  of   the  partners  retired  and  the 
ble  as  partners.    In  Ibbotson  v.  Elany,    other  retained  the  possession   of  the 
L.  R.,  1   Eq.  188,   a    partnership  was    property  and  continued  the  business, 
formed  to  continue  five  years,  notwith-    and  it  appeared  that  the  parties  did  not 
standing  the  death  of  any  partner,  the    agree  upon  the  mode  of  carrying  their 
profits    to   be    divided    annually,   and    stipulation  into  effect,  and  that  a  reason- 
before  any  division  of  profits,  each  part-    able  time  was  not  allowed  for  that  pur- 
ner  at  the  end  of  each  year  to  be  cred-    pose  before  the  filing  of  a  bill  for  a 
ited  with  interest  on  his  capital  at  the    receiver,  an  account  and  sale, — it  waa 
beginning  of  the  year.      One  partner    held  that  an  account  should  be  taken 
having  £ed  before   the  expiration  of    and  stated  upon  the  basis  of  allowing 
the  five  years,  it  was  held  that  the  in-    one  of  the  partners  to  receive  and  retain 
terest  on  his  share  of  capital  was  appor-    the  property  to  his  use  at  a  valuation, 
tionable,  so  much  as  accrued  in  his  life-    and  to  ascertain  the  balance  of  account 
time  being  earptu  and  the  remainder  in-    due  the  other  partner,  and  that  upon 
come  of  ms  estate,  but  that  his  share  of    the  fulure  of  the  partner  taking  the 
the  profits,  divided  at  the  annual  divi-    piroperty  at  the  valuation,  a  sale  of  the 
sion  next  after  his  death,  was  all  in*    property  should  be  effected.    Quinlivaa 
come.     In    Moore   v.    Huntington,  17    v.  English,  42Mo.  8Sd.    After  the  death 
Wall.  ((J.  S.)  417,  it  was  held  that,  on  a    of  one  of  three  equal  partners  in  the 
bill  by  the  representatives  of  a  deceased    business  of  a  flouring  mill,  his  two  sur- 
partner  against  surviving  partners,  for    vivors,  without  either  the  assent  or  dia- 
an   account,    the    surviving    partners    sent    of   his    administrator,  erected  a 
should  not  be  charged  with  the  value  of    granary  which  a  successful  continuation 
the  partnership  assets  at  the  exact  date    of  the  business  required,  and  carried  on 
of   the  deceased  partner's  death,  but    the  business  nearly  a  year,  under  an 
only  with  such  sum  as,  by  the  use  of    arrangement  with    the   administrator* 
reasonable  diligence,  they  might  have    without  rendering  any  account.     On  a 
obtained  for  them  in  closing  the  part-    bill  by  the  administrator  for  a  discovery 
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unless  he  have  a  legacy  given  to  him  in  the  character  of  executor,  to 

a  commission  of  57.  per  cent  on  all  the  assets  collected  in  India^  inclnd-. 
ing  the  moneys  of  the  testator  in  the  hands  of  the  partnership.' 

and  aocoont,  it  was  held  that  the  part-  The  mere  fact  that  one  partner  haa 
nership  bemg  dlsBol  ved,  his  Barviyors  f  ands  belonging  to  the  firm  in  his  hands, 
had  no  lawful  right  thereafter  to  expend  does  not  necessarily  entitle  the  other  to 
any  of  its  f  ands  in  the  conduct  of  the  an  accounting.  Thus,  in  a  suit  by  one 
business,  however  necessary ;  and  that  partner  against  another  for  the  settle- 
in  stating  the  account  the  sunrivors  ment  of  a  partnership  and  partnership 
should  disclose  the  state  of  the  stock  as  accounts,  after  dissolution,  where  it  ap- 
it  was  at  the  death  of  the  partner,  and  pears  that  a  large  amount  of  the  part- 
the  proceeds  thereof  up  to  the  time  of  nership  debts  ai^  liabilitieB  are  unpaid, 
Tendering  it ;  that  each  survivinff  part-  and  for  some  of  which  there  are  judg- 
ner  should  be  charged  with  what  ne  had  ments  against  the  partners,  and  that 
failed  to  bring  in  to  the  partnership,  or  one  of  the  partners  nas  collected  more 
had  drawn  out  more  than  his  Just  pro-  of  the  partnership  funds  than  the  other, 
portion ;  that  each  be  allowed  whatever  ordinarily  it  is  error  for  the  court  to  de- 
he  had  advanced  to  the  partnership,  and  cree  personally  for  the  money  so  ooi- 
the  balance  remaining  be  divided  into  lected,  or  any  part  thereof,  in  favor  of 
three  equal  parts,  one  equal  part  to  be  one  partner  affainst  the  other,  until  the 
accounted  for  to  the  complainant,  and  payment  of  tne  partnership  debts  are 
two  be  retained  bv  the  two  survivorB.  first  provided  for.  Qenerally,  each  part- 
Remick  v.  Emig,  &  III.  842.  In  Wood  ner  has  the  right  to  apply  anv  of  the 
V.  SoBLles,  L.H.,  1  Gh.  869,  the  articles  of  partnership  moneys  in  his  hands  to  the 
partnership  between  A  and  B  provided  satisfaction  of  the  partnership  debts, 
that  they  should  carry  on  business  "  for  But  the  court  may,  in  a  proper  case,  di- 
the  mutual  and  common  benefit  of  the  rect  a  partner  who  has  partnership 
partners,  and  risk  of  profit  and  loss  in  mone;^  in  his  hands  to  pay  the  same 
equal  shares.'*  A's  capital  to  be  750^.,  into  court  to  be  applied  to  the  payment 
B's  1 ,6002. ,  the  capital  of  each  to  carry  of  the  debts,  and  in  his  relief  or  other- 
interest  at  52.  per  cent,  to  be  allowed  wise,  as  may  be  just.  Carper  v.  Haw- 
yearly,  before  making  up  adbounts.  kin8,.d  W.  Va.  291.  Two  partners  agreed 
Sums  brought  in  by  either  above  those  that  the  partnership  should  be  dissolved 
amounts  to  bear  interest  at  the  same  and  the  business  closed,  and  that  the 
rate,  payable  before  any  other  interest,  partnership  accounts  should  be  consid- 
and  to  be  withdrawable  at  three  months'  ered  and  taken  as  if  the  partnership  had 
notice.  The  partners  were  to  be  at  lib-  never  existed,  and  that  the  amount  al- 
erty  to  draw  certain  sums  on  account  of  ready  received  by  one  partner  from  the 
their  shares  of  profits.  The  remainder  partnership  should  be  nia  compensation 
of  each  partner's  share  of  profits  to  be  paid  by  the  other  partner  to  him  as  an 
added  to  his  capital,  and  bear  interest  employee,  and  that  the  other  partner 
at  51.  per  cent,  to  be  paid  before  divis-  should  collect  the  debts  due  the  firm, 
ion  of  net  profits.  On  dissolution,  aftcv  and  pay  the  debts  due  by  the  firm,  and 
payment  of  debts,  "  the  remaining  capi-  the  agreement  was  acted  on.  It  was 
tal,  stock,  moneys,  and  credits,  toIou^  held  tnat  the  partner  who  received  the 
ing  to  the  partnership  shall  be  divided,  compensation  as  an  employee  had  no 
or  received,  or  taken  by  the  partners  furtner  interest  in  the  partnership  ac- 
accortUng  to  their  respective  shares  or  counts,  and  could  not  maintain  a  suit 
interests  therein."  On  dissolution,  the  for  an  accounting.  Wagner  v.  Wag- 
capital  standing  to  A's  credit  was  not  ner.  60  Gal.  76.  A  valid  gi<>und  for 
much  increased ;  that  of  B's  greatly  so,  an  accounting  must  exist.  Thus  on  a 
partly  by  accumulation  of  profits,  and  bill  brought  oy  a  partner  against  his 
partly  by  cash  brought  in  by  him.  Af-  copartners  for  account  and  settlement 
ter  paying  debts,  the  assets  were  insuffi-  as  to  a  branch  of  the  business  which 
dent  to  replace  the  capitals  in  full.  It  had  been  discontinued,  and  in  respect 
was  held  that  B  should  be  repaid  with  to  which  the  partnership  had  been  dis- 
interest the  additional  capital  brought  solved,  and  also  for  a  share  of  profits  in 
in  bv  him  in  cash,  and  the  residue  a  second  branch  of  the  business,  not 
should  be  divided  between  the  partners  discontinued  but  in  active  progress,  and 
in  proportion  to  their  capitals.  in  respect  to  which  the  partnership  still 


^  Gockerell  v.  Barber,  1  Sim.  28. 
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Prioolples  r«latiiig  to  aooonntlng. 

Sbc.  337.  In  a  recent  case  in  New  York  the  following  rules  were 
laid  down  on  the  subject  of  accounting.  In  taking  or  stating  the 
final  accounts  of  a  copartnership  it  is  to  be  escertained  — 

1.  How  the  firm  stands  as  to  non-partners,  including  coadven- 
turers. 

subsisted,  the  jury  having  found,  in  ef-  partner  defrauded  of  his  rightful  per- 
fect (and  this  finding  being  supported  tion  of  the  partnership  receipts  bj  false 
bj  the  evidence),  that  the  suit,  when  entries,  etc.,  of  his  copartner,  is  entitled 
commenced,  was  groundless  as  to  both  to  a  dissolution  and  accounting,  no  mat- 
branches  of  the  businesfi,  a  verdict  in  ter  if  the  term  has  not  expired.  Cottle 
complainant's  favor  for  a  share  of  the  v.  Leitch,  85  Cal.  434  All  purchases 
profits,  which,  pending  the  suit,  accrued  made  by  one  partner  for  partnership 
from  the  latter  branch  was  held  illegal,  purposes  inure  to  the  benefit  of  the 
more  espedallj  as  the  bill  did  not  seek,  partnership,  although  made  with  hia 
nor  the  verdict  provide  for  a  dissolution  private  funds,  and  the  concern  must  ac- 
of  the  subsisting  partnership,  a  final  count  to  him  only  for  the  actual  oo»t, 
settlement  of  the  accounts,  a  discontin-  and  not  for  its  real  value.  Thus,  in  an 
uance  of  the  business.  So  on  a  disposi-  action  for  an  accounting  between  the 
tion  of  the  assets.  1875,  Wadley  v.  parties  as  partners  in  the  lumberinip 
Jones,  55  Ghu  829.  A  bill  in  equity  business,  it  appeared  that  shortlv  after 
was  brought  to  have  a  certain  pur-  the  formation  of  the  partnership,  the 
chase  declared  a  joint  one,and  for  a  share  plaintiff  purchased  a  tract  of  land ,  under 
of  the  profits  realized  by  the  defendant,  a  sale  for  taxes,  for  a  trifling  sum.  He 
the  bill  also  showing  some  other  part-  afterward  conveyed  an  undivided  half 
nership  dealings.  U  was  held  that  of  the  same  to  the  defendant,  on  oondl- 
it  was  not  error  to  dismiss  the  bill  on  tion  that  he  should  loan  the  plaintilT 
finding  the  question  of  the  purchase  for  $800  for  a  year,  and  furnish  money  to 
joint  benefit  against  the  complainant,  carry  on  the  partnership  business.  The 
instead  of  retaining  it  for  an  account,  referee  found  that  the  actual  value  of 
whero  the  proofs  taken  failed  to  show  the  land  was  $1,000,  and  he  credited 
any  thing  due  to  the  complainant.  Adams  the  plaintiff  this  amount  in  the  partner— 
V.  Gaubert,  69  111.  585.  Whero  a  part-  ship  accounts.  It  was  held  that  as  the 
nership  intrusts  money  to  a  member  of  land  had  cost  the  plaintiff  only  a  trifie, 
the  firm  to  be  used  in  the  partner-  and  he  was  willing  to  put  it  into  the 
ship  business,  and  he,  without  the  firm  upon  the  terms  stated  b^  him,  it 
f  nowledge  or  consent  of  his  copartners,  was  erroneous  to  credit  him  with  its  ac^ 
korms  a  new  partnership  relation  with  tual  value.  Leonard  v.  Martin,  52  Barb, 
another  person  to  engage  In  like  busi-  (N.  Y.)  118.  But  where  one  of  a  firm 
ness,  and  pays  over  the  money  to  the  purchased  in  his  own  name  a  lot  and 
new  firm,  whereby  it  is  lost,  he  thereby  leased  it  to  the  firm,  and  the  firm  erect- 
becomes  liable  to  account  to  the  mem-  ed  its  oil  refinery  diereon,  it  was  held 
bers  of  the  old  firm,  as  for  money  con-  that  his  copartners  could  not,  in  aa 
verted  to  his  own  use.  Reis  v.  Hell-  equity  proceeding,  afterward  claim  that 
man,  25  Ohio  St.  180.  But  a  partner,  the  lot  should  l^  treated  as  firm  prop- 
who  has  withdrawn  assets  and  invested  erty,  although  he  had  acted  in  bad  faith 
them  in  a  new  enterprise  without  his  in  procuring  the  conveyance  to  himself 
copartners'  consent,  is  chargeable  only  rather  than  to  the  firm, — his  act  having 
with  their  proportidnate  snare  of  the  been  long  acquiesced  in  by  the  others, 
profits  thereof.  1878,  Brown  v.  Shack-  without  an  investigation  of  the  fklse 
elford,  58  Mo.  122.  An  attorney,  who  is  and  fiimsy  reason  he  had  assigned 
also  a  partner  of  a  mercantile  firm,  is  therefor.  Blemmer's  Appeal,  58  Penn.  St. 
not  entitled  to  charge  commissions  for  168.  Where  for  the  convenience  and  by 
collecting  the  notes  and  accounts  of  the  consent  of  the  firm,  one  partner  de- 
tliat  firm  as  against  his  copartner,  in  the  posits  the  funds  of  the  firm  in  his  own 
absence  of  any  special  agreement  to  that  name  and  to  his  own  account,  and  they 
effect ;  the  legal  presumption  is  that  he  are  charged  upon  the  fibrm  books  to 
was  to  collect  the  debts  due  the  firm,  as  such  partner,  in  order  to  indicate  in 
partner,  for  the  benefit  of  the  concern,  whose  hands  they  are,  the  firm,  and  not 
Vanduser  v.  McMillan,  87  Ga.  299.    A  the  partner  holding  the  funds,  muart 
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2.  Wliat  each  partner  is  entitled  to  charge  in  account  with  his 

copartners^  each  being  entitled  as  against  the  other  to  every  thing  he 
has  advanced  or  brought  in  as  a  partnership  transaction,  and  also  to 
what  the  other  has  not  brought  in,  or  has  taken  out  more  than  he 
ought ;  and  then  — 

bear  the  loss  resoltiiiff  from  the  inaolv-  Beveral  partners.  Bach  an  agreement 
ency  of  the  bank  in  wnich  they  were  de-  will  be  understood  to  mean  tnat  each 
posited.  Campbell  v.  Stewart,  84111. 151.  partner  shall  be.  charged  with  the  inter- 
In  Meserve  v.  Andrews,  106  Mass.  est  on  his  individual  account  in  excess 
419,  the  plaintiffs  sublet  part  of  their  of  his  share  of  the  profits,  and  credited 
store  to  the  defendant,  to  carry  on  a  cer-  with  interest  on  moneys  advanced  over 
tain  business.  Afterward  an  agree-  and  above  his  indebtedness  to  the  firm, 
ment  was  entered  into  whereby  the  Moss  v.  McGall,  75  111.  190.  Two  per- 
plaintiffs  were  to  assist  the  defendiuit  sons  made  an  "  arrangement "  to  carry 
in*his  business,  the  latter  to  assume  the  on  the  cabinet  making  business,  one  to 
whole  rent,  furnish  the  capital,  defray  furnish  the  capital  i^nd  receive  two- 
the  expenses,  and  pay  the  plaintiffs  one-  thirds  of  the  profits,  the  other  to  super- 
fourth  of  the  net  profits.  It  was  held  intend  the  business  and  to  have  one- 
that,  in  ascertaining  the  profits,  the  de-  third  of  the  profits.  They  so  conducted 
fendant  was  entitled  to  a  credit  for  loss  their  business  and  kept  their  accounts 
of  stock  by  fire,  but  not  for  expenses  through  a  series  of  vears  as  to  show 
incurred,  without  the  knowledge  of  the  that  they  intended  by  tneir  arrangement 
plaintifiis,  in  defending  a  criminal  pros-  to  divide  the  net  profits  of  the  business, 
ecution  for  carrying  on  the  business,  It  was  held  that  losses  by  fire  of  fumi- 
which  did  not  arise  through  any  act  di-  ture,  manufactured  under  the  arranfe- 
rectlv  or  indirectly  of  the  plaintiffs,  ment,  must  be  deducted  from  the  profits 
In  Newdecker  v.  Kahlberg,  8  Daly  (N.  before  either  party  would  be  entitled 
Y.  C.  P.),  407,  it  was  held  that  an  ao-  to  his  share  thereof.  There  being  no 
counting  between  copartners  is  to  be  gov-  provision  as  to  the  time  when  the  ac- 
emed  by  the  special  provisions  of  the  counts  should  be  settled  between  the 
copartnership  agreement ;  and  the  right  parties,  and  no  settlement  having  been 
to  a  return  of  capital  invested  by  each  made  until  the  close  of  the  business, 
partner  is  only  to  be  destroyed  by  ex-  the  profits  must  be  ascertained  from  a 

greas  stipulation  to  the  contrary.    Un-  full  settlement  of  the  whole  business  as 

)88  waived  or  extinguished  by  express  it  stood  at  the  close.    Ci^ill  v.  Geyer,  15 

agreement,  the  return  of  capital  or  of  Ohio  St.  899. 

other  means  furnished  by  each  party  Partners  inter  mm  are  trustees  as  to 
for  use  and  employment  in  the  business  firm  property  held  by  them  after  disso- 
for  their  mutual  aidvantage,  although  a  lution,  but  the  trust  is  implied,  not 
debt  of  a  secondary  character,  is,  as  be-  express.  Hence,  actions  between  them, 
tween  them,  an  oblimition  of  the  part-  relating  thereto,  are  subject  to  the 
nership  which  should  be  discharged  statute  of  limitations.  The  statute  does 
before  any  final  distribution  of  the  not  necessarily  beffin  to  run  from  date 
profits.  Where  the  original  articles  of  of  dissolution.  Its  operation  com- 
copartnership  contain  no  such  provis-  mences  with  a  breach  of  trust  by  the 
ion,  it  is  not  proper,  in  taking  an  ao-  partner  having  partnership  property  or 
count,  to  charge  eiach  partner  with  in-  accounts  in  charge.  And  as  a  general 
terest  on  his  individual  account,  and  to  rule  the  breach  takes  place  after  a  fail- 
credit  each  one  with  interest  on  moneys  ure  to  account  and  settle  within  a  rea- 
patd  in,  unless  a  subsequent  agreement  sonable  time  after  dissolution,  and  must 
to  that  effect  is  clearly  and  satisfactorily  be  ascertained  from  the  particular  cir- 
proved.  But  an  agreement  between  cumstances  of  each  case.  Where  an  ao> 
partners  that  interest  shall  be  computed  count  has  been  stated  between  them  at 
on  each  one's  account,  and  on  the  the  close  of  the  partnership,  the  statute, 
moneys  paid  in  by  him,  will  not  justify  as  to  the  items  embraced  therein,  runs 
computing  interest  on  the  individual  ac-  from  the  time  of  the  statement.  Where 
counts  from  the  dates  of  the  several  mutual  arrangement,  after  dissolution, 
charges  up  to  the  close  of  the  business,  delegates  to  one  member  the  collection 
independent  of  whether  the  amounts  of  debts  due  the  firm,  no  cause  of  action 
drawn  out  exceed  the  just  share  of  the  accrues  against  him  In  favor  of  his 
profits  to  the  respective  dates,  due  to  copartner,  nor  does  the  statute  begin  to 
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3.  To  apportion  between  them  the  profits  to  be  divided,  or  the 
losses  to  be  made  good,  and  ascertain  what,  if  any  thing,  any  partner 
should  pay  to  the  other,  in  order  that  all  cross  claims  should  be 
settled. 

It  was  also  held  that^  in  the  absence  of  express  provisions  in  the 
copartnership  agreement  on  the  subject,  each  partner  was  entitled  to 
a  return  of  the  capital  invested,  and  that  as  between  them  it  was  an 

ran,  so  long  as  a  faithfal  discbarge  of  nership  assets,  but  only  in  proportion 
tbat  daty  postpones  a  final  settlement,  to  the  rates  tbat  tbe  sam  paid  in  bj  him. 
Condrey  v.  GiUiam,  00  Mo.  86.  There  bore  to  the  whole  capital  employed, 
can  be  no  liability  from  one  partner  to  In  a  proceeding  to  obtain  an  account 
another  by  virtae  simply  of  the  partner-  of  partnership  aiAdrs,  all  the  partners 
ship  relation,  which  can  be  made  the  are  necessary  parties,  and  a  partner, 
subject  of  setoff  or  counter-claim,  until  though  not  a  party  of  record,  cannot 
there  has  been  a  settlement ;  and  where  testify  in  reference  to  partnership  trane- 
the  answer  sets  up  no  connection  be-  actions,  his  copartner  being  dead  and 
tween  the  debt  sued  on  and  th^  partner-  his  executors  b^ing  parties  to  the  cause, 
ship,  and  makes  no  allegation  of  the  Although  it  is  the  general  rule,  where  a 
insolvency  of  plaintiff  or  of  any  other  partnership  is  alleged  and  admitted,  to 
^t  calling  for  the  interposition  of  order  an  account  of  the  partnership  af- 
equity,  tiie  court  will  not  in  such  action  fairs,  as  a  matter  of  course,  unless  the 
decree  a  dissolution  of  the  partnership  right  of  the  complainant  to  relief  is 
and  settlement  of  partnership  ac-  barred  by  the  lapse  of  time,  such  ac- 
counts. Leabo  v.  Renshaw,  61  Mo.  292.  count  should  not  be  ordered  where  it 
One  cannot  sustain  action  against  his  manifestly  appears,  from  the  proof,  that 
partner  for  an  account  and  recovery  of  the  party  asking  the  interposition  of  the 
profits  made  in  Confederate  money  court  has  no  real  cause  of  complaint, 
transactions  ;  nor  can  such  an  action  be  and  that  no  ffood  purpose  or  end  can  be 
sustained  in  respect  of  profits  which  accomplished  by  directing  an  account 
may  have  been  realized  on  dealings  of  a  to  be  taken.  McKaig  v.  Hebb,  42  Md.  227. 
lawful  character,  when  the  latter  were 

so  blended  with  Confederate  money  Digtribution  of  capital  on  disMltUion* 
dealings  that  it  is  impossible  to  so  sepa-  ^— Two  persons  entered  into  partnership 
rate  the  one  class  from  the  other  as  to  for  manufacturing  purposes,  contriba- 
give  effect  to  the  legal  transactions  ting  to  the  capital  stock  in  certain  nue- 
alone.  Lane  v.  Thomas,  87  Tex.  157.  quu  amounts.  The  partner  who  con- 
See  to  the  contrary,  Pfeiffer  v.  Maltbv,  tributed  the  smaller  amount  was  to 
88  Tex.  528.  In  Smith  v.  Hazleton,  84  take  charge  of  the  business  and  devote 
Ind.  481,  three  persons  became  partners,  to  it  his  personal  labor ;  the  other  was 
The  capital  stock  agreed  upon  was  nine  not  to  give  his  personal  attention  to  the 
thousand  dollars.  The  partners  were  business.  At  stated  periods  an  account 
each  to  pay  three  thousand  dollars,  was  to  be  taken,  and  the  profits  and 
Two  of  the  partners  paid  in  snbstan-  losses  were  then  to  be  shared  equal  I7; 
tially  their  snares  of  capital  stock.  The  the  agreement  beinf  silent  as  to  the  rel- 
other  paid  one-half  of  his  stock,  and  ative  interests  of  tne  partners  in  the 
agreed  to  pay  the  residue  at  the  end  of  capital  stock,  and  no  definite  time  bein^ 
twelve  months.  The  partners  pur-  fixed  for  the  continuance  of  the  part- 
chased  real  estate,  machinery,  and  ma-  nership.  After  suffering  loss,  the  part- 
terials,and  engaged  in  business.  The  nership  property  was  sold,  ana  the  debts 
partnership  debts  and  liabilities  were  having*been  pud,  a  surplus  remained, 
paid  out  of  the  personal  property  be-  It  was  held  in  a  suit  by  one  of  the  part- 
longing  to  the  firm.  The  real  estate  ners  against  the  other,  to  recover  the 
was  left  unincumbered  of  partnership  plaintiff*s  share  of  such  surplus,  that 
debts.  The  partners  sold  the  real  estate  the  partners  were  entitled  to  share 
belonging  to  the  firm.  It  was  held  that  therein,  not  equally,  but  in  proportion 
the  partner  who  had  paid  onlv  one-half  to  the  amounts  contributed  by  them  to 
of  his  stock  was  not  entitled  to  share  the  capital  stock.  Jackson  y.  Crapp,  38 
equally  with  his  copartners  in  the  part-  Ind.  4od. 
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obligation  of  the  partnership  to  pay  and  discharge  it  before  making 
any  final  distribution  of  the  profits.' 

Where  three  persons  entered  into  a  partnership  and  by  the  terms 
of  the  agreement  each  was  to  famish  $3,000,  and  two  of  them  fur- 
nished their  share  of  the  capital  stock,  but  the  other  paid  in  only  one- 
half  of  the  stipulated  sum,  it  was  held  that  the  partner  who  had  not 
paid  his  share  was  not  entitled  to  share  equally  in  the  assets  of  the 
partnership  with  the  others.* 

So,  where  the  plaintiffs  sublet  part  of  their  store  to  the  defendant 
to  carry  on  a  certain  business,  and  afterward  an  agreement  was 
entered  into  between  them,  whereby  the  plaintiffs  were  to  assist  the 
defendant  in  his  business,  the  latter  to  assume  the  whole  rent,  fur- 
nish the  capital,  defray  the  expenses,  and  pay  the  plaintiffs  one-fourth 
of  the  net  profits,  it  was  held  that,  in  ascertaining  the  profits,  the 
defendant  was  entitied  to  a  credit  of  a  loss  of  stock  by  fire,  but  not  for 
expenses  incurred  without  the  knowledge  of  the  plaintiffs,  in  defend- 
ing a  criminal  prosecution  for  carrying  on  the  business,  which  did 
not  arise  through  any  act  directly  or  indirectly  of  the  plaintiffs.* 

And  again  it  has  been  held  that,  when  the  original  articles  of 
copartnership  contain  no  provision  in  reference  to  accounting,  it  is 
not  proper  in  taking  an  account  to  charge  each  party  interest  on  his 
individual  account  or  to  credit  each  one  with  interest  on  moneys  paid 
in,  unless  there  is  a  subsequent  agreement  to  that  effect  And  that 
an  agreement  that  interest  shall  be  computed  on  each  one's  account, 
and  on  the  moneys  paid  in  by  him,  will  not  justify  computing  inter- 
est on  the  individual  accounts  from  the  dates  of  the  several  charges 
up  to  the  close  of  the  business,  independent  of  whether  the  amounts 
drawn  out  exceed  the  just  share  of  the  profits  to  the  respective  dates, 
due  the  several  partners.  Such  an  agreement  will  be  understood  to 
mean  that  each  partner  shall  be  charged  with  the  interest  on  his  indi- 
vidual account  in  excess  of  his  share  of  the  profits,  and  credited  with 
interest  on  moneys  advanced  over  and  above  his  indebtedness  to  the 
firm.* 

And  where  four  persons  entered  into  a  partnership,  and  by  agreement 
0  was  to  contribute  to  the  business  $25,000  and  *'  such  time  as  he  may 
be  able  to  give,"  and  receive  interest  on  the  $25,000;  and  W  $50,000, 
and  all  his  time,  receiving  interest  on  the  $50,000 ;  and  B  and  3  were 

■Neudecker    v.    Kohlberg,    8    Daly  'Smith  v.  Hazelton,  84Ind.  481. 

(N.  Y.),  407  ;  see,  also,  Sei^ortner  v.  'Meserve  v.  Andrews,  106  Mass.  419. 

Weissenbom,  20  N.  J.  £q.  172 ;  Pearce  « Moss  v.  McOall,  75  111.  190. 
V.  Pearoe,  77  HI.  284. 
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to  give  all  their  time  to  the  bnginess;  and  each  partner  was  to  receive 
one-fourth  of  the  net  profits;  and  the  business  resulted  in  a  loss,  and  B 
became  insolyent,  it  was  held  that  the  capital  constituted  a  debt  of 
the  partnership  to  which  all  were  bound  to  contribute  equally,  and 
that  the  loss  was  to  be  borne  equally  by  G,  W,  &  8.' 

Where  a  partnership  owns  real  estate,  a  surviving  member  is  some- 
thing more  than  a  mere  tenant  in  common  with  the  representative  of 
the  deceased.  For  the  purpose  of  winding  up  the  affairs  of  the  firm, 
and  in  relation  to  the  real  estate,  he  is  also  a  trustee,  and  is  accounta- 
ble for  the  use  and  occupation  of  the  landed  estate  of  the  partnership.* 
And  as  such  trustee  he  cannot  purchase  the  partnership  property  on 
a  sale  thereof  at  his  own  sale.'  And  where  the  surviving  partner 
collected  demands  of  the  firm,  and  took  therefor  Confederate  money, 
he  was  held  liable  to  the  representatives  of  the  deceased,  in  lawful 
money,  as  it  was  his  duty  to  collect  the  same  in  lawful  money/  So,  a 
partner  who  neglects  and  refuses  to  perform  personal  services  which 
he  has  stipulated  to  render  the  partnership,  should  account  to  the  firm 
for  the  value  of  those  services  in  the  settlement  of  the  partnership 
account.  One  who  is  to  receive  a  percentage  of  the  business  may 
maintain  a  bill  in  equity  for  an  account  thereof.' 

BCattan  to  be  ooniidered  In  taking  an  aooonnt. 

Sec.  338.  In  taking  the  partnership  accounts,  it  is  mainly  to  be 
considered  what  was  the  value  of  the  joint  property,  and  what  the 
amount  of  the  joint  debts  at  the  time  of  the  dissolution  ;  what  was 
the  share  of  the  retired  deceased  or  bankrupt  partner  in  the  joint 
property ;  whether,  and  to  what  extent,  the  joint  capital  has  been 
employed,  or  joint  debts  incurred,  since  the  dissolution  ;  whether  any 
of  the  joint  property  in  specie  has  been  sold  since  the  dissolution ;  if 
so,  what  the  gross  amount,  and  what  the  interest  of  the  profits ;  on 
the  other  hand,  whether  any  of  the  joint  property  in  specie  having 
been  sold,  the  profits  have  been  applied  to  the  purchase  of  other  prop- 
erty in  specie;  and  generally,  whether,  and  to  what  extent,  the  joint 
property  has  been  ti'aded  with  since  the  dissolution.  These,  with 
many  other  considerations  bearing  on  each  particular  case,  must  be 
duly  weighed  in  the  arrangement  of  complicated  partnership  accounts. 
And  it  may  here  be  remarked  that  the  account  is  founded  on  the 

1  Whitcomb  v.  Converse,  119  Mass.  88.  «  Succession  of  Wilder,  21  La.  An.  871. 

'  Smith  ▼.  Walker,  88  Cal.  885.  ^  Marsh's  Appeal,  60  Penn.  St.  80 ;  8 

*  Nelson  ▼.   Hayner,  66  111.  487;  see.  Am.  Rep.  206. 

also,  Kenfiow  ▼.  Pearce,  68  id.  125.  *  Bentley  y.  Harris,  10  B.  I.  484. 
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same  principles^  in  whatever  manner  the  dissolution  may  have  taken 
place — whether^  therefore,  the  affairs  are  to  be  adjusted  between  the 
remaining  and  retiring  partner,  the  surviying  partner  and  the  execu- 
tors of  the  deceased  partner,  or  the  solvent  partner  and  the  assignees 
of  the  bankrupt  partner. 

How  the  valne  of  Joint  prop«rt7  is  to  be  aaoertained. 

Sec.  339.  In  estimating  the  value  of  the  joint  property  at  the  time 
of  the  dissolution,  a  question  naturally  arises,  what  species  of  property 
may  constitute  the  joint  property  of  a  partnership  ?  That  question, 
however,  inasmuch  as  it  involves  the  general  outlines  and  principles 
of  the  contract  of  partnership,  has  been  discussed  in  a  former  chapter. 
Enough,  perhaps,  has  been  already  said  to  show  that  not  only  mov- 
able, but  real  property,  of  whatever  tenure,  together  with  the  good 
will  of  the  partnership  premises,  may  be  comprised  in  the  partnership 
stock.  Another  question,  however,  may  here  be  noticed,  namely, 
whether,  upon  dissolution  of  partnership,  the  right  of  a  partner  or  his 
representative  to  call  for  a  sale  of  the  joint  property  would  in  any 
manner  be  affected  by  considerations  as  to  the  nature  of  that  property. 
Now,  although  the  cases  in  which  a  sale  has  been  decreed  have  gener- 
ally related  to  real  estate,  and,  although  it  has  \)een  said  argueindo  that 
partnership  property  which  is  capable  of  a  division  ought  not  to  be 
sold,  yet  it  seems  clear,  upon  authority  as  well  as  principle,  that, 
whatever  be  the  nature  of  the  property,  if  it  can  be  shown  that  a  set- 
tlement of  accounts  on  the  footing  of  a  general  sale  would  be  most 
beneficial  to  the  parties,  such  a  sale  will  be  decreed.  Thus,  the 
household  goods,  furniture,  etc.,  of  a  house,  may  be  decreed  to  be  sold 
as  well  as  the  house  itself ;  and  where  a  house  which  is  partnership 
property  is  decreed  to  be  sold,  and  several  years  have  elapsed  since  the 
dissolution,  the  master  will  be  directed  to  take  an  account  of  the  par- 
ticulars of  the  partnership  property  which  was  in  the  house  at  the 
time  of  the  dissolution,  and  of  the  value  of  the  property  at  that  time, 
and  to  inquire  whether  any  part  of  that  property  still  remains  in  the 
house.' 

Oood-wiQ,  Tftliie  of^  how  aaoertained. 

Sec.  340.  But  whatever  may  be  the  rule  respecting  the  chattels  of 
the  partnership,  which  are  certainly  of  a  divisible  nature,  it  is  clear 
that  of  a  privilege  attending  the  partnership,  which  is  not  of  a  divisi- 
ble nature,  a  court  of  equity  will  decree  a  sale.    Thus,  although  the 

>  Neiot  V.  Bonumd,  4  Ross.  961. 
66 
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good-will  of  a  trade  is  not  a  commoditj  upon  which  any  definite  price 
can  be  put/  yet  it  will  be  considered  to  enhanoe  the  value  of  the 

^  The  partnership  property  consists  of  tare,  for  which  they  could  obtain  no  re- 
the  original  stock,  and  the  additions  dress  in  the  ordinary  tribunalsia  warded, 
made  to  it  in  the  coarse  of  trade,  and  in  compensation  of  the  captured  ships 
if  the  trade  be  carried  on  after  the  disso-  of  the  partnership,  certain  sums  to  tne 
lution  of  the  partnership,  by  one  or  two  Americans,  vnth  express  exclusion 
more  partners  with  the  joint  capital,  of  the  Frendi  dtlsen,  as  an  alien  en- 
they  must  account  fof  the  profits.  Craw-  emy ;  it  was  held  that  the  sums  so 
shay  ▼.  Collins,  15  Ves.  218 ;  1  Jac.  &  awarded  were  not  partnership  property, 
Walk.  267 ;  2  Russ.  335 ;  Brown  ▼.  De  and  that  tlie  creditors  of  the  partner- 
Tastet,  1  Jac.  284;  4  Russ.  126  ;  Feath-  ship  had  no  claim  on  them,  as  against 
erstonhaugh  v.  Fen  wick,  17  Ves.  298 ;  the  separate  creditors  of  the  Americans. 
Wedderbum  v.  Wedderburn,  2  Keen,  Campbell  ▼.MuUett,2Swanst.  551.  Thus 
722,  4  Myl.  &  Cr.  41;  Stoughton  v.  also,  in  the  recent  case,  Rowley  ▼.  Ad- 
Lynch,  1  Johns.  Ch.  (N.  Y.)  470  :  Long  ams,  8  Jur.  994,  already  cited,  where  a 
V.  Majestrie,  id.  895.  If  one  partner  pay  father  and  his  son  H  carried  on  a  part- 
a  joint  debt  by  a  compromise  with  the  nership  business  in  a  freehold  house, 
creditor,  the  creditor  cannot  authorize  purchiMBed  with  partnership  funds  for 
him  to  keep  the  demand  alive,  and  en-  puftrtnership  purposes,  but  on  the  admis- 
force  it  in  the  name  of  the  creditor  sion  of  anotner  son  G,  the  partnership 
against  the  other  partner ;  see  Page  y.  payed  a  rent  for  the  house  to  the  father 
M'Crea,  1  Wend.  (N.  Y.)  164.  Real  es-  and  H,  it  was  held  that  though  pre- 
tates,  as  we  have  seen,  purchased  with  viously  to  the  admission  of  G,  the 
partnership  funds  for  partnership  pur-  house  was  to  be  considered  as  per 
poses,  or  brought  into  partnership  by  a  Bonalty,  yet  subsequently  thereto  it  be- 
partner  under  a  certain  agreement,  are  came  real  estate ;  in  other  words,  that 
a  partnership  property,  and  it  is  the  it  ceased  to  be  partnership  property, 
same  thing,  although  they  are  conTered  Where  a  personal  office  or  employ- 
to  one  partner.  Smith  ▼.  ^mlth,  5  Ves.  menc  is  purchased  with  the  partnership 
189 :  Alder  ▼.  Farnaoe.  8  Swanst.  489.  funds  for  the  benefit  of  the  part- 
And  a  lease,  a  renewal  of  which  has  nership,  the  partner  in  whose  name  it 
been  obtained  clandestinely  by  a  part-  is  purcliased  is  not  necessarily  a  trustee 
ner,  is  partnership  property.  Feather-  of  the  profits  of  the  office  for  the  other 
stonhauffh  y.  Fenwick,  17  Ves.  298.  partners,  after  the  term  of  the  partner- 
Mines  also  are  for  many  purposes  part-  ship  has  expired,  unless  it  is  clear  that 
nership  property.  Fereday  v.  Wight-  the  intention  was  to  purchase  such  office 
wick,  1  Tam.  250 ;  Jefl&eys  y.  Smith,  1  for  the  life  of  the  party.  Clarke  v. 
J.  &  W.  298.  A  trade-mark  has  been  Richards,  1  You.  &  C6ll.  851.  A  bond 
held  to  be  partnership  property.  Hine  given  to  one  partner  expressed  to  be  for 
V.  Lart,  10  Jur.  106.  But  property  a  debt  due  to  the  company  belongs  to 
which  may  belong  to  one  or  more  mem-  the  company.  Block  v.  Bird,  1  Vuljw, 
bers  of  a  firm  but  not  to  all,  or  in  other  (N.  C.)  274.  A  partner  took  money  out 
words,  the  ownership  of  which  is  not  of  the  funds  of  one  partnership  and 
co-extensive  with  the  partnership,  is  not  carried  it  to  those  of  another  partner- 
partnership  property.  Thus,  if  a  part-  ship,  of  which  he  was  a  member,  and 
nership  consisting  of  three  partners  the  latter  firm  become  Iwnkrupt;  it  was 
were  to  sustidn  an  accidental  loss  aa  by  held  that  it  could  not  be  followed  speei- 
fire,  and  a  gift  were  to  l>e  made  to  two  fically,  in  the  hands  of  the  assignees,  so 
of  the  partners  in  compensation  of  their  as  to  give  the  former  partnersldp  a  pref- 
loss,  such  gift  would  not  be  partnership  erence  over  the  other  creditors  of  the 
property.  2  Swanst.  571,  572.  And  Iwnkrupt  partnership.  M'Cauly  v.  M'- 
where  two  American  citizens  residing  Farlane,  2  Desau.  (S.  C.)  239.  The  sev- 
at  Baltimore,  and  a  French  subject  re-  end  part-owners  of  a  ship  are  not  part- 
siding  at  St.  Domingo,  were  in  partner,  uers,  but  tenants  in  common.  Sootlin 
ship,  and  owners  of  certain  ships  cap-  v.  Stantry,  1  Dall.  (Penn.)  129 ;  U.  S. 
tuied  by  British  cruisers,  and  the  com-  Co.  v.  Scott,  1  Johns.  (N.  Y .)  106.  Vee- 
missioners  under  the  7th  article  of  the  sels  may,  like  other  chattels,  be  held  in 
treaty  of  commerce  concluded  in  1794,  strict  piurtnership,  with  all  the  control 
between  this  country  and,  America,  for  in  each  partner  incident  to  oommereial 
awarding  compensation  to  American  partnerships.  Nichol  v.  Mumford,  20 
subjects  who  had  suffered  losses  by  cap-  Johns.  (N.  T.)  611 ;  Lamb  v.  Durant,  Id 
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efFects  on  which  it  is  attendant,  and  will,  therefore,  be  included  in  a 
decree  for  the  sale  of  those  effects.     Moreover,  as  it  cannot  be  taken 


Mass.  54 ;  Phillip  v.  BanyinAn,  15  Me.  comeB  the  separate  right  of  the  ear* 
425.  Owning  a  Bnip  employed  in  trade  yivor/'  And  see  the  observations  of 
by  several  indistinct  shares  constitutes  Sir  Thomas  Plumer,  V.  C,  in  Harrison 
a  partnership.  Seabrook  v.  Rose,  2  v.  Qardner,  2  Madd.  219.  Good-will  is 
Hill's  Ch.  (S.  C.)  555;  S.  P.,  8  La.  defined  bv  Lord  Eldon  to  be '*  the  prob- 
267;  Yegers  v.  Sainet,  18  id.  ability  that  the  old  customers  will 
808.  The  stock  of  the  partnership  resort  to  the  old  place."  Gruttwell 
is  only  to  b^  employed  in  augmentation  v.  Lye,  17  Yes.  846.  See  Story  on 
of  the  trade,  for  the  mutual  benefit  of  Part.  And  an  injunction  was  granted 
the  partners ;  neither  of  them  can  make  to  restrain  the  executor  of  the  deceased 
use  of  it  for  his  private  advantage,  partner  from  using  the  firm  name  until 
Therefore,  if  one  partner  borrows  money  the  right  should  have  been  tried  at  law. 
of  the  other  on  his  note»  he  shall  pay  The  parties  afterward  came  to  a  com- 
interest,  though  he  had  more  money  in  promise  and  the  action  was  not  tried, 
the  stock  than  he  borrowed.  Stough-  It  may,  therefore,  be  concluded  that,  un- 
ton  V.  Llnch,  1  Johns.  Ch.  470 ;  4  less  the  executor  of  the  deceased  part- 
M'Cord,  590 ;  Lesseps  v.  Architect  ner  can  compel  a  sale  of  the  stock  and 
Co.,  18  La.  415 ;  Beacher  v.  Grubaum,  the  premises  where  the  business  was 
Mosely,  8.  In  regard  to  the  ques-  carried  on,  the  surviving  partner  will 
tion  whether  what  is  called  the  be  entitled  to  use  the  name  of  the  old 
''good- will "  of  a  trade  is  partner-  firm.  In  Hammond  v.  Douglas,  5  Ves. 
ship  property,  which  can  be  valued  589,  Lord  Loughborough  "  was  dearly 
upon  a  dissolution  of  the  partnership,  of  opinion  that,  upon  a  pirtnership 
Sir  L.  Shadwell,  Y.  C,  said  in  Lewis  v.  without  articles,  the  good-will  survives, 
Langdon  (7  Sim.  421) :  "  It  seems  to  me  and  a  sale  of  it  cannot  be  compelled  by 
that  if  the  good-will  is  to  be  considered  the  representation  of  the  deceased  part- 
as  a  salable  article  which  belongs  to  the  ner;  being  the  right  of  the  survivor, 
partnership,  then  this  consequence  must  which  the  law  gives  him  to  carry  on 
follow,  namely,  that  the  surviving  part-  the  trade,  it  is  not  partnership  stock,  of 
ner  must  be  under  an  obligation  to  carry  which  the  executor  can  compel  a  di  vis- 
on  the  trade  for  some  time  after  his  ion."  But  Lord  Eldon  expressed  a 
partner's  death,  in  order  that  the  thing  doubt  of  this  doctrine  in  Crawshay  v . 
which  is  said  to  be  salable  may  be  pre-  Collins,  15  Yes.  227.  But  where  a  re- 
served until  it  can  be  sold.  If  a  part-  tiring  partner  contracts  not  to  carry  on 
nership  were  carried  on  between  A  and  the  same  trade  or  business  at  all,  or  not 
B,  under  the  name  of  Smith  &  Co.,  and  within  a  given  distance,  in  this  sense 
the  surviving  partner  chose  to  discon-  "  good-will  "  is  an  interest  which  may 
tinue  the  business  and  to  write  to  the  be  valued  and  aasigned  to  the  remain- 
customers  and  say  that  his  partner  was  ing  partner.  Kennedy  v.  Lee,  3  Meriv. 
dead,  and  that  the  business  was  at  an  452 ;  Harrison  v.  Gardner,  2  Madd.  198; 
end,  the  effect  would  be  that  that  which  Bryson  v.  Whitehead,  1  Sim.  &  Stu.  74; 
is  said  to  be  salable  would  cease  to  ex-  and  see  the  cases  cited  1  Sim.  &  Stu. 
ist.  Now  what  power  is  there  in  a  77n.(b.)  See,  also,  the  very  recent  case 
court  of  equity  to  compel  a  partner  to  of  Bolfe  v.  Rolfe,  10  Jur.  61,  Y.  C.  of 
carry  on  a  trade  after  the  death  of  his  England ;  and  Whittaker  v.  Howe,  8 
copartner,  merely  that,  at  a  future  time,  Beav.  888,  in  which  last  case  Lord 
the  good-will,as  it  is  called,may  besoldT  Langdale,  M.  R.,  after  considering  the 
It  is  plain  that,  unless  there  is  such  a  question  what  extent  of  restraint  ouffht 

Sower  in  this  court,  it  must  be  in  the  to  be  considered  as  reasonable  in  tnat 

iscretion  of  the  surviving  partner  to  de-  particular    case,    and   expressing    hia 

termine   what   shall  be  done  with  the  agreement  with  the  Court  of  Common 

rd-will,  and  if  that  is  the  case,  it  must  Pleas  in  Homer  v.  Graves,  7  Blng.  745, 
his  property.  I  cannot  but  think,  that  in  such  cases  '*  no  certain  precise 
when  two  partners  carry  on  a  business  boundary  can  be  laid  down  within 
in  partnership  together  under  a  fiven  which  the  restraint  would  be  reason- 
name,  that,  during  Uie  partnersmp,  it  able,  and  beyond  which  excessive,"  held 
is  the  joint  right  of  them  both  to  carry  that  an  agreement  by  a  solicitor,  for 
on  the  business  under  that  name,  and  valuable  consideration,  not  to  practice 
that  upon  the  death  of  one  of  them  the  as  a  solicitor  within  any  part  of  Great 
right,  which  they  before  had  jointly,  be-  Britain  for  twenty  years,  was  valid.    In 
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at  a  separate  yaluation,  the  sale  will  be  so  adjusted  that  an  accurate 
notion  of  its  worth  shall  be  impressed  upon  the  mind  of  a  purchaser. 
Therefore,  in  a  case '  where  very  extensive  partnership  premises  were 
decreed  to  be  sold,  Lord  Eldon  drew  up  an  extremely  minute  order, 
declaring  the  limited  nature  of  the  good-will :  how  far  it  might  be 

this  sense  also  of  "good- will/'  if  one  part-  ^  Cook  ▼.  Collinffridge,  Jac.  607.  The 
ner  sells  his  share  in  a  partnership  basi-  defendants,  BowTey,  Mansel,  and  W. 
ness  to  his  copartner,  the  retiring  part-  Cook,  presented  their  petition  in  this 
ner  does  not  necessarilj  dispose  of  the  cause,  dated  the  16th  November,  1824 
good- will,  so  as  to  prevent  his  carrying  statins  that,  immediately  after  the  pro- 
on  the  same  business  in  the  immediate  noundng  of  the  decree  (see  Jacob's  Re- 
neiffhborhood,  unless  it  be  made  a  part  ports,  628),  an  amicable  arrangement  be- 
of  tne  agreement,  and  the  retiring  part-  tween  aU  the  parties  interested  had  been 
ner.be  bound  not  to  carry  on  the  bnsi-  attempted,  but  without  success.  That 
ness  any  longer,  or  within  a  certain  dis-  afterward,  the  Collingridges  and  the 
tance  of  the  plaoe  where  thepartnership  petitioner  Cook  had  left  a  pioposid 
business  is  conducted.  Kennedy  v.  with  the  Master  for  the  sale  of 
Lee,  8  Meriv.  441.  The  good- will  of  a  the  leasehold  houses,  shop,  ware- 
professional  partnership  belongs,  in  the  houses,  and  effects  of  the  partner* 
absence  of  express  stipulation,  exclu-  ship,  at  a  vaJuatlon.  That  the  nlalntiff 
sively  to  the  survivor.  In  Farr  v.  Pearce,  John  Cook,  had  also  abandoned  nis  pre- 
8  Madd.  74,  where  F,  in  entering  into  vious  proposal  to  have  the  whole 
partnership  with  P,  who  was  much  older  premises  sold  by  auction,  and  had  oon- 
than  F,  and  had  established  himself  in  sented  to  a  valuation ;  insisting,  how- 
business  as  a  surgeon  and  apothecary,  ever,  that  the  good-will  should  form  a 
paid  a  premium  of  2,000/.,  and  died, and  part  of  such  valuation.  That  the  pe- 
after  his  death  P  sold  the  good-will  of  titioners,  on  the  other  hand,  had  In- 
the  business  for  a  considerable  snm,  it  formed  the  Master  that  if  any  sum  was 
was  held  on  the  construction  of  the  ar-  to  be  given  for  profits  under  the 
tides  that  the  representative  of  F  was  name  of  good-will,  then  thev  must  de- 
not  entitled  to  a  share  of  the  money,  cline  the  purchase  altogether.  That 
for  which  such  good-will  vras  sold.  "  In  the  Master  had  made  his  report,  where- 
this  case,"  said  Sir  John  Leach,  V.  C,  by  he  certified  that  if  ffood-will  was  to 
"  the  articles  define  the  interest  which  be  estimated  in  the  valuation,  it  would 
the  representatives  of  a  deceased  part-  be  most  benefidal  that  the  whole  prem- 
ner  are  to  take,  and  there  is  no  provis-  ises  should  be  sold  at  a  valuation ;  but  if 
ion  which  gives  them  the  benefit  of  the  not,  then  by  public  auction.  The  peti- 
good- will  of  the  concern.  But  if  the  tion  then,  after  charging  the  plaintiff 
general  question  had  arisen  here,  I  think  with  an  attempt  to  delay  the  proceed- 
it  would  have  been  difficult  to  maintain  ings,  prayed  that  the  premises  might  be 
that  where  a  partnership  is  formed  be-  sold  by  auction,  with  such  directions  as 
tween  professional  persons,  as  surgeons,  to  the  Lord  Chancellor  might  seem 
and  one  dies,  the  other  is  obliged  to  meet. 

give  up  his  business,  and  sell  the  con-  His  Lordship  ordered  that,  with  the 

nection  for  the  joint  benefit  of  himself  following  directions  and  declarations, 

and  the  estate  of  his  deceased  partner,  it  should  be  referred  back  to  the  Mas- 

When  such  partnerships  determine,  un-  ter,  to  review  his  report,  namely,  his 

less  there  be  stipulations  to  the  con-  Lordship    did    declare     that     in    this 

trary,  each  must  be  at  liberty  to  con-  case  the  partnership  expired   b^  efflux- 

tinue  his  own  exertions,  and.  where  the  ion  of  time,  and  that  there  existed  no 

determination  is  by  the  death  of  one,  obligation  restraining  the  petitioners,  or 

the  right  of  the  survivor  cannot  be  af •  any  of  them,  from  carrying  on  the  same 

fected.      Such    partnerships  are  very  business  or  trade  as  that  &  which  thev 

different  from  commercial  partnerships."  were  en^^agedin  the  partnership  whicn 

Upon  the    same   principles    Sir    John  had  expirw,  and  forming  a   new  estab- 

Leach  held  that  the  good-will  of  a  busi-  lishment  in  the  same  business  or  trade, 

ness  of  a  personal  nature,  as  that  of  at-  after  the  sale  of  the  business  or  trade 

torney,iB  not  assets  in  the  hands  of  an  ad-  of  the  late  partnership  was  made.   And 

mlnistrator.  Spicer  v.  James,  Rolls,  M.  T.  his  Lordship  did  declare  that  there  ex- 

1880.  isted  no  obligation  upon  any  of  the  part- 
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abridged  in  the  hands  of  a  purchaser  by  the  influence  oi  the  original 
partners  ;  and  by  what  means  a  purchaser  might  be  made  acquainted 
with  the  probable  advantages  or  disadvantages  arising  from  it.  Ac- 
cordingly, in  the  printed  particulars  of  sale,  the  Master  inserted  a 
notice  that  the  old  partners  were  to  be  at  liberty  to  bid,  and  that  no 

estimated  value  was  put  on  any  subject  as  good-will.  He  likewise 
inserted  the  amount  of  the  preceding  three  or  four  years*  profits,  with 
the  names  of  the  customers  of  the  concern  at  the  time  of  the  disso- 
lutio 

ners  to  restrain  them  from  unitiDg  in  a  reasonable,  that  if  the  partners  in  the 
new   partnership    in    the    business   or  old  establishment  were  to  be  allowed  to 
trade,  with  any  other  persons  after  such  stand  amongst  the  proposed  purchasers 
sale.   And  his  Lordship  did  declare,  that  of  its  property,  in  order  to  brmg  the  in- 
the  claim,  therefore,  to  have  any  esti-  terests  to  sale  fairly  (which  interests 
mated  value  to  be  put  upon  any  sub-  included  the  real   property  and  lease- 
ject  that   could   be  considered  as    de-  hold,  and  all  other  tangible  subjects, 
scribed  by  the  term  good- will,  could  not  and  the  contracts  for  buflding  coaches, 
be  supported  upon  the  same  grounds  or  and  the  contracts  for  jobbing  coaches, 
principles  as  tnose  upon  whidi  a  com*  and  any  interest  besides  that  could  be 
pensation  or  value  was   in  this  estab-  enumerated  as  belonging  to  the  sub- 
lishment  received  from  a  partner  buying  jects  of  sale,  not  under  the  term  good- 
the  share  of  the   partner  going  out  of  will),  other  persons  proposing  to  buy 
the  business  df  this  establishment,  and  should  have  as  reasonably  good  infer- 
retiring  from    trade  or  business  alto-  mation  as  the  present  partners,  if  they 
gether.     And  his  Lordship  did  declare  proposed  to  buv;  and  (in  addition  to  the 
that  in  this  case,  if  the  property  of  the  specification  of  articles  which  could  be 
then  present   establishment  were  sold,  enumerated),  if  they  were  informed  of 
and  the  then  present  partners,  or  any  of  the  last  three  or  four  years*  profits,  and 
them,  with  anv  other  persons,  engaged  who  were  the  persons  that  were  the 
in  a  new  establishment  carrying  on  the  customers     of   the     present     concern, 
same  trade  or  business    (which   they  they  might  then  speculate  (as  far  as  the 
were  at  full  liberty  to  do),  it  was  obvi-  nature  of  the  transactions  could  admit 
ous,  that  if  by  good-will  were  meant  the  of  their  speculating  prudently),  what 
value  of  the  chance  that  the  customers  they  would  give  for  the  chance  of  re- 
ot   partners  retiring   altogether  would  taining  the  old  customers  or    any  of 
deal  with  those   who  purchased  from  them,    having  regard  to  the  fact  that 
such  retiring  partners,  and  succeeded  to  the  old  partners  were,  or  some  of  them 
their  establisnment,  a  good-will  of  that  were,  about  to  engage  in  the  same  busi- 
nature  could  not  be  valued  on  the  same  ness,  and  might  attach  to  their  new 
principles,  as  the  persons  retiring,  but  establishment  those  customers,  many,' 
not  retiring  altogetner  from  trade,  had  or  some  of  them.    And  his  Lordship  did 
also  a  chance  of  conveying  the  old  cus-  declare  that  no  court  could  prevent  the 
tomers  with  their  new  establishment,  late  copartners  from  engaging  in  the 
which  must  most  materially  affect,  if  it  same  business,  and,  therefore,  the  sale 
did  not  destroy  the  chance  that  the  per-  thereof  could  not    proceed   upon  the 
sons  purchasing  the  old  establishment  same  principles,  as  if    a  court  could 
would  retain  many  of  the  customers  of  prevent  their  so   engaging.    And   his 
the  old  establishment.  And  his  Lordship  Lordship  did  declare  that  m  this  case, 
did  declare   that,  on  the   other  hand,  as  it  appeared  to  the  court  to  be  circum- 
thoagh  the  value  of  the  chance,  that  such  stanced,  the  said  valuation  or  estima- 
customers  could  be  restrained  by  those  tion  was  or  could  only  be  that  which 
who  purchased   the  old  establishment  every  bidder,  according  to  his  own  spec- 
could  not  be  the  subject  of  estimation,  it  ulations,  could  fancy  to  be  worthy  of 
was  going  much  too  far  to  hold  that  that  his  chance  of  retaining  old   customers, 
chance  was  to  be  treated  as  of  no  specu-  and  their  not  following  the  old  partners 
lative  value,  of  none  sufficient  to  be  re-  or  any  of  them  into  a  new  establishment. 
earded  in  the  sale.  And  his  Lordship  did  And  his  Lordship  did  declare  that  it 
declare  that  it,  therefore,  appeared  to  be  seemed  to  the  court  also,  in  the  circum- 
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Oontraoto. 

Skc.  341.  Contracts  which  were  complete  daring  the  partnership, 
but  the  events  of  which,  by  reason  of  their  nature,  were  not  known 
at  the  dissolution,  must  of  course  be  taken  into  the  account,  and  the 
partners  or  their  representatiyes  must  abide  by  the  event.     In  the 


stances  of  tluB  case,  to  be  advisable  to  them,  to  prevent  them  from  carrving  on 
allow  the  old  partners  or  any  of  them,  the  same  basineas  after  the  sale ;  and 
or  any  persons  interested,  to  bid  for  or  that  the  then  present  partners,  or  any  of 
propose  to  be  buyers  of  the  said  con-  them,  were  at  liberty  to  bid  at  sneh  sale; 
cem.  And  his  Lordship  did  order  that  and  that  no  estimated  value  was  put  on 
the  said  Master,  in  reviewing  the  said  any  sabject  as  good- will ;  and  farther, 
report,  should  proceed  de  die  m  diem.  that  the  amount  of  the  last  three  or  four 
The  Master  by  his  report,  dated  the  years'  profits,  and  names  of  the  custom- 
4th  July,  1826,  having  stated  that  he  ers  of  the  present  concern,  should  be 
had  reviewed  the  former  report,  and  also  inserted  in  the  printed  particulars, 
having  set  forth  the  particulars  of  the  for  the  purpose  of  giving  to  persons  pn>- 
estate  and  effects  of  the  copartnership,  posing  to  purchase  as  reasonably  good 
proceeded  to  state  that  two  proposals  information  as  the  then  present  partners 
had  been  made  to  him,  one  by  tiie  pe-  had;  and  that  the  said  A  should  previous- 
titioners,  that  the  whole  of  the  proper^  Iv  to  such  sale  give  security  to  pay  all 
and  effects  should  be  sold  by  public  the  money  to  M  received  by  hun  into 
auction  in  one  lot,  the  other  by  the  theBankofEnffland,withtheprivity,etc 
plaintiff,  that  the  same  should  be  sold  The  plaintiff  took  exceptions  to  this 
by  auction  in  distinct  lots,  some  of  the  report,  which  was  overruled.  Pending 
lota  to  comprise  the  materials  of  the  part-  the  exceptions,  the  former  petitioners, 
nership,  others  the  benefit  of  the  unex-  partners,  presented  another  petition,  al- 
ecuted  orders,  others  the  leases,  etc. ;  leginfl^  the  great  detriment  which  was 
but  the  Master  certified,  that  having  re-  accruing  to  the  premises  from  the  sus- 
gard  to  the  declaration  and  directions  pension  of  the  sale,  and  praying  that 
contained  in  the  said  order  of  5th  Jan-  the  Master's  report  might  be  confirmed 
uary,  1825,  and  having  disapproved  of  and  carried  into  execution ;  that  they 
the  proposal  to  sell  the  premises  in  one  might  be  allowed  to  become  purchasers 
lot,  ue  was  of  opinion  that  it  would  be  of  the  whole  or  any  part  of  the  prem- 
most  beneficial  for  all  parties  that  the  ises  ;  that  the  parts  to  be  purchased  by 
said  partnership  property  and  effects  them  might  be  duly  assigned  to  them  ; 
should  be  sold  oy  public  auction,  with  and  that  one-fifth  of  the  purchase- 
his  approbation,  on  the  premises  in  money  might  be  paid  to  them.  The 
Liquorpond  street,  in  the  following  lots  order  was  as  follow : 
and  order,  (to  wit),  that  the  carriages  in  His  Lordship  doth  order  that  the  sale 
building,  and  all  the  un  wrought  mate-  of  the  estate  and  premises  mentioned  in 
rials,  etc.,  should  be  sold  in  such  lots  the  said  Master's  said  report,  dated  the 
and  such  order  as  should  be  recom-  4th  day  of  July,  1820,  be  made  with  the 
mended  by  A,  the  auctioneer,  and  as  the  approbation  of  the  said  Master,  according 
said  Master  should  approve ;  that,  sec-  to  the  mode  by  the  said  report  approved, 
ondly,  all  the  carriages  and  harness  let  regard  being  had  to  the  declarations 
on  jobs  and  engagements  and  jobs  and  directions  contained  in  the  order 
themselves,  and  all  benefit  there-  made  in  this  cause,  bearing  date  the  5th 
of  respectively,  should  be  then  sold,  day  of  January,  1825.  And  for  the  par- 
each  carriage  and  harness  and  the  en-  pose  of  settling  the  particulars  of  such 
gagement  respecting  it  in  a  distinct  lot ;  sale,  it  is  ordered  that  the  plaintiff  in 
and  immediately  after  the  sale  of  the  the  first-mentioned  cause,  and  defend- 
said  stock  and  jobs,  that  the  leasehold  &xj]^i  Charles  Lloyd  Grey,  and  Maria  his 
houses,  shops,  warehouses,  buildings,  wne,  M.  G.,  C.  G.,  and  £.  G.,  do,  on  or 
etc.,  should  De  sold  in  distinct  lots;  and  before,  etc.,  exhibit  interrogatories  be- 
that  the  declarations  and  directions  con-  fore  the  said  Master  for  the  examina- 
tainedinthe  said  order  should  be  In-  tion  of  all  the  other  defendants,  or  either 
serted  in  Uie  printed  particulars  of  sale,  of  them,  as  to  what  have  been  the 
to  the  intent  that  every  bidder  might  amounts  of  the  avera^  profits  of  the 
know  that  there  existed  no  obligation  copartnership  concern  m  the  pleadings 
in  the  then  present  partners,  or  any  of  mentioned  for  the  last  three  or  foor 
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case  of  Smith  y.  De  SylTa/  the  claims, of  joint  adTentarers  to  the 
profits  of  outstanding  adyentareis  were  admitted  to  an  extent  incon- 
sistent with  the  general  doctrine  regarding  the  specific  lien  of  part- 
ners. There,  one  of  three  partners,  in  thirds,  of  an  adventure, 
having  advanced  only  p<irt  of  his  share  of  the  expense,  and  given 
notes  for  the  remainder  and  become  bankrupt,  his  assignees  were 
allowed  to  recover,  in  an  action  against  another  partner,  Ylia/uU  share 
of  the  profits,  leaving  the  creditor  partner  to  take  his  chance  of  a 
dividend  for  the  notes  under  the  commission.  But  Lord  Tenterden 
has  observed  that  the  case  of  Smith  v.  De  Sylva  is  a  very  entangled 
case;  that  the  facts  are  not  very  clear  or  perspicuous,  and  that  it  is  a 
general  principle  of  law  that  the  assignees  of  a  bankrupt  partner  can 
obtain  no  share  of  the  partnership  effects,  until  they  first  satisfy  all 
that  is  due  from  him  to  the  partnership.'  But  it  is  not  inconsistent 
with  this  general  principle  to  say  that,  subject  to  a  set-off  at  law  or 
to  an  account  in  equity,  the  assignees  of  a  bankrupt  partner,  or  the 
representatives  of  a  solvent  partner,  possess  the  interest  of  the  qtior^ 

years,  and  as  to  the  names  of  the  pres-  plaintiff,  one  of  the  assignees,  applied 

ent  cnatomers  of  the  said  concern.  A.nd  several  times  to  De  Sylya  to  take  the 

for  the  purposes  aforesaid,  it  is  ordered  bankrupt's  share  or  interest  in  the  ship , 

that  the  said  parties  do  prodace  before  and  in  the  profits  and  risk,  to  himself, 

the  said  Master  npon  oath  all  books,  and  to  pay  the  plaintiffs  the  4102.     De 

papers,  and  writingB  in  their  custody  or  Sylva  refused  this  offer,  but  he  persua^- 

power,  relating  to  the  said  concern,  as  ded  the  two  other  defendants  to  pay 

the  said  Master  shall  direct.  And  it  is  or-  him  their  respective  thirds  in  discharge 

dered  that  all  or  any  of  the  said  parties  of  the  promissory  note,  and  from  that 

be  at  liberty  to  bid  for  the  said  estate  time  the  defendants  considered  the  as- 

and  premises,  or  any  part  thereof,  as  signees  as  interested  In  the  share  of  the 

they  may  think  fit  smp,  only  as  the  sum  of  41  (M.  to  4,6582. 

'  Cowp.  471.  The  assignees  claimed  one-third  of  the 

'  Holdemeos  v.  Shackles,  8  Bam.   &  profits.     Lord  Mansfield,  "  The  ques- 

Cres.  018.    The  case  of  Smith  v.  De-  tion  is,  what  was  the  rie^ht  of  the  bank- 

Sylva,  which  was  an  issue  out  of  chan-  rupt  at  the  time  of  the  bankruptcy  ? 

oery,  may  be  shortly  stated  thus :  Hague,  The  bankrupt,  upon  paying  the  fall 

together  with  the  defendants,  Birnal  amount  of  his  share   was  entitled  to  a 

and  Lara,  agreed  to  purchase  and  fit  out  third  of  the  profits,  as  he  would  have 

a  ship  for  the  slave  trade,  at  their  joint  been  liable  to  a  third  of  the  loss  if  the 

expense  and  for  their  joint  account  and  adventure  had  been  unprofitable.  When 

risk,  in  thirds ;  and  that  the  other  de-  1  say  upon  payment  in  full,  I  mean  pay- 

fendant,  De  Sylva,  should  have  the  oon-  ment  according  to  law.    If  he  had   not 

duct  and  management  of  fitting  out  the  become  bankrupt,  it  must  have  been  an 

ship  as  ship's  husband.    De  Sylva  was  actual  payment  of  the  whole  of   his 

at  the  whole  expense  of  fitting  out  the  share ;  but  as  he  is  become  bankrupt,  it 

ship,     supplying    cargo,    ete.,    to  the  must  now  be  a  payment  according  to 

amount  of  4,6586.   Of  this  sum  the  de<  the  distribution  made  by  law  in  that 

fendants,  Lara  and  Birnal,  paid  him  their  case,  which  is  a  proportionable  dividend 

respective  proportions.  Hl^B^e  paid  only  with  the  rest  of  the  creditors.    There- 

41(n.  in  cash,  and  gave  promissory  notes  fore,  whether  it  were  a  profitable  or  a 

for  the  remainder.    De  Sylva  afterward  losing  adventure  cannot  vary  the  right, 

purchased  a  share  in  the  ship.     Before  The  consequence  is  that  the  assignees 

the  notes  became  due,  and  many  months  are  entitled  to  one-third  of  the  ship  and 

before  the  event  of   the  voyage  was  adventure  in  question." 
known,  Hague  became  a  bankrupt.  The 
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dam  partner  ia  the  oatstanding  adven tares  of  the  firm.  ThaSy  where 
A^  B  and  G  engaged  in  an  adventure  in  pearls,  in  equal  shares,  and 
A  advanced  the  money  for  the  purchase,  and  B  became  bankrupt, 
being  at  the  time  of  his  bankruptcy  indebted  to  A  in  a  much  larger 
sum  than  a  third  of  the  profits  of  this  adventure,  it  was  held  that 
the  assignees  of  B  might  well  maintain  an  action  against  A  for  a 
third  of  the  profits,  though,  under  the  circumstances,  the  set-off  of 
the  defendant  was  allowed.'  So,  in  equity,  in  a  suit'  instituted  between 
the  surviving  partners  and  the  executors  of  a  deceased  partner,  it 
appeared  that  the  firm  had  engaged  in  various  adventures  by  shipment 
of  goods  and  otherwise,  which  at  the  time  of  the  partner's  death  were 
depending,  and  the  result  of  profit  or  loss  unascertained.  After  the 
partner's  death,  loss  actually  occurred.  Lord  Eldon  appears  to  have 
entertained  no  doubt  that  the  balance  of  profit  and  loss  at  the  time  of 
the  partner's  death  was  to  be  ascertained  by  consulting  the  result  of 
all  engagements  in  which  the  firm  was  then  engaged,  and  for  which  it 
was  responsible,  and  that  the  losses  sustained  in  consequence  of  such 
engagements  should  be  brought  into  the  account  between  them  and 
the  executor. 

Where  the  remaining  partnen  oontinne  in  trmde. 

.  Sec.  342.  Where  upon  the  dissolution  of  a  partnership  the  partner- 
ship effects  are  not  assigned,  but  the  remaining  partners  continue  to 
trade  with  the  stock  and  capital  of  the  original  partnership,  the  profit 
and  loss  made  by  such  trading  must  be  brought  into  the  account  with  the 
original  firm.  Thus,  in  an  early  case,  Lord  Keeper  Harcourt  declared 
that  where  one  of  two  joint  traders  dies,  and  the  survivor  carries  on 
the  trade  after  the  death  of  the  partner,  the  survivor  shall  answer  for 
the  gain  made  by  this  trade.'  And  by  the  short  note  of  Hammond  v. 
Douglas,*  it  appears  that  Lord  Loughborough  decided  the  very  poinL 
So,  in  Hill  v.  Burnham,*  A  and  B  being  partners,  A  died,  having  by 
his  will  appointed  B  his  executor.  A's  children  then  filed  a  bill 
against  B  for  an  account,  and  Lord  Mdon  declared  that  the  testator's 
trade  having  been  carried  on  after  his  death  with  his  capital,  the  plain- 
tiffs were  entitled  to  the  profits  in  proportion  to  the  shares  they  were 
respectively  entitled  to  in  his  personal  estate.    So,  where  a  dissolution 

1  Fronch  v.  Fenn,  1  Co.  B.  L.  686 ;  8  A  to  the  profits  of  the  testator's  trade 

Doug.  257.  carried  on  after  his  decease.    Feams  ▼. 

*  Jackson  v.  Sedgwick,  1  Swanst.  408.  Young,  9  Ves.  548. 

•Brown  v.  Utton,  1  P.  W.  224.    A  *5  Ves.  589. 

bequest  of  the  interest  of  a  person's  •  16  Ves.  220,  cited ;  Gozwell  ▼.  Bio- 

property  to  A  for  life  will  not  entitle  met,  id. 
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of  a  partnership  for  a  term  of  years  was  set  aside  as  fraudulent  after 
the  expiration  of  the  term,  the  business  having  been  in  the  meantime 
continued,  it  was  held  that  the  partner  who  had  been  improperly 
excluded  had  a  right  to  an  account,  not  only  to  the  end  of  the  term, 
but  till  a  final  settlement  should  take  place.' 

Rifl^t  of  aMign««  of  bankrapt  partner  to  profits. 

Sec.  343.  Generally,  if  one  partner  becomes  a  bankrupt,  and  the 
solvent  partners  continue  the  trade  with  the  capital  of  the  original 
partnership,  in  the  absence  of  any  provision  to  the  contrary, 
the  assignees  of  the  bankrupt  partner  have  a  right  to  a  share  of 
the  profits  until  the  final  adjustment  of  the  affairs  of  the  concern,  and 
to  a  share  of  the  money  to  be  produced  by  the  sale  of  what  remains 
in  specie  of  the  capital  and  stock,  such  respective  shares  being  pro- 
portioned to  the  bankrupt's  share  of  the  profits  before  the  bankruptcy. 
In  the  case  of  Orawshay  v.  Collins,'  Collins,  Noble  and  Boughton 
were  in  partnership  together  as  pump  and  engine  manufacturers,  and 
as  such  they  were  in  possession  of  certain  leasehold  premises  for  the 
purposes  of  their  trade,  besides  tools,  goods,  etc.  They  also  possessed 
patents  for  inventions  applicable  to  ship  pumps,  and  by  means  of 
such  patents  entered  into  valuable  contracts  with  gpvernment.  Of 
this  capital  Collins  had  three-eighths.  Noble  three-eighths,  and 
Boughton  two-eighths.  On  the  7th  October,  1803,  Noble  committed 
an  act  of  bankruptcy.  A  bill  was  afterward  filed  by  his  assignees 
against  Collins  and  Boughton,  praying  that  the  plaintiffs,  as  assign- 
ees of  Noble,  might  be  declared  entitled  to  three-eighth  parts  of  the 
profits  which  had  arisen,  and  which  should  arise,  from  carrying  on 
the  said  copartnership  business,  and  which  remained  unaccounted  for 
to  Noble  at  the  time  of  his  bankruptcy,  or  had  accrued  since  ;  and 
also  to  three-eighth  parts  of  the  said  patents,  and  to  all  profits  and 
emoluments  to  arise  therefrom ;  and  that  the  said  three-eighth  part 
thereof  might  be  soli  for  the  benefit  of  the  bankrupt's  estate ;  an  ac- 
count of  all  dealings  and  transactions,  etc.  The  first  decree  made  in 
the  case  directed  an  account  of  all  dealings  and  transactions  in  part- 
nership between  Noble  and  the  defendants  down  to  the  7th  October, 
1803,  the  time  of  Noble's  bankruptcy,  without  prejudice  to  the  ques- 
tion whether  the  plaintiffs,  as  assignees  of  Noble,  were  entitled  to  a 
share  of  the  profits  of  the  partnership  busine^  subsequent  to  the  7th 

>  Brown  ▼.  Vidler,  15  Ves.  223 ;  2  Boas.    Fearna  v.  Young,  9  Ves.  549 ,  Wedder- 
840.     See  Brown  v.  De  Tastet,  Jac.  284;    born  v.  Wedderbum,  4  MvL  &  Cr.  53. 

<  15  Ves.  218,  2  Rubs.  825. 
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of  October,  1803.  Upon  the  cause  being  heard  on  farther  direotions, 
another  decree  was  made  directing  an  inquiry,  whether  there  were 
any  and  what  profits  made  since  the  7th  of  October,  1803,  by  any  and 
what  use  or  application  of,  or  by  means  of  the  stock  in  trade,  and  capi- 
tal  of  the  partnership  business.  The  Master  accordingly  made  two 
distinct  reports,  of  different  dates,  by  which  he  found  that  certain 
profits  had  been  made  with  the  partnership  funds  by  the  continuing 
partners  to  certain  periods  wHich  he  specified,  and  he  ascertained  the 
amount  of  those  profits.'  At  the  final  hearing  of  the  cause  Lord 
Eldon  held  that  the  assignees  were  entitled  to  three-eighths  of  the 
profits,  from  the  bankruptcy  of  Noble  until  the  final  adjustment  of 
the  partnership  affairs  of  Collins,  Noble  and  Boughton.  Lord  Eldon 
— **  In  this  particular  case,  I  take  it  to  be  established  by  the  Master's 
report,  and  by  the  other  documents  before  me,  that,  whether  you  call 
it  stock,  or  whether  you  call  it  capital,  the  materials,  with  which  the 
business  was  carried  on  after  the  bankruptcy  of  Noble,  consisted  in 
fact  of  the  patents,  the  leasehold  property,  the  tools  and  utensils, 
etc.,  of  the  old  partnership,  and  were  materials,  which,  though  of 
course  admitting  of  fresh  supplies,  were,  as  to  what  I  may  call  the 
substrcUum  of  stock,  alike  the  property  of  Noble,  Boughton,  and  Col- 
lins, at  the  bankruptcy.  And  I  cannot  bring  myself  to  think  that, 
if  it  be  clearly  made  out  that  a  business  is  carried  on  with  the 
property  which  belonged  to  k  deceased  partner,  for  instance,  by  the 
surviving  partner,  and  no  particular  circumstances  occur  to  vary  the 
rule,  the  mere  accident  of  one  man  surviving  the  other  can  authorize 
him  to  say,  ^  I  shall  carry  on  the  trade  by  the  application  of  the  funds 
of  the  partnership,  at  hazard  of  the  funds  of  the  partnership,  and  I 
shall  have  the  whole  of  the  profits,  and  you  shall  have  no  share  of 
them.'  It  is  clear,  upon  what  is  before  me  in  this  case,  that  the 
patents  of  Noble  and  Collins  were,  in  truth,  part  of  the  partnership 
property ;  that,  whether  those  patents  were  worth  any  thing  or  noth- 
ing to  the  world,  they  were  the  media  through  which  the  parties 
procured  the  contracts  with  the  government ;  that  these  con- 
tracts were  made  in  the  name  of  Collins,  Noble,  and  Boughton, 
and,  when  the  payments  on  account  were  made  by  government,  they 
were  made  by  bills  payable  to  Collins,  Noble  and  Boughton  ;  that  the 
contract  went  on  for  several  years,  producing  fruits,  which  I  consider 

^  At  one  period  of  the  caase  it  was  re-    Collins'  stock  in  trade  at  the  time  of  the 
ferredback  to  the  Master  to  state,  not    bankruptcy.    1  Jac.  &  W.  270. 
only  what  was  capital,  but  what  was 
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f raits  of  the  partnership  property  ;  and  that  all  the  property  which 
belonged  to  the  partnership  at  the  bankruptcy  of  Noble  was  employed 
in  carrying  on  the  trade  afterward.  It  appears  to  me  also  to  be  quite 
clear  that  Noble  had  an  interest  in  the  partnership^  and  that  a  sum 
would  have  been  found  coming  due  to  him,  even  if  the  account  had 
been  taken  immediately  after  the  bankruptcy."  ^ 

In  the  preceding  case  it  appears  that  Noble  had  drawn  and  in- 
dorsed Tarious  notes  and  bills  in  the  name  of  the  firm  for  his  private 
accommodation^  which  GoUins  had  been  obliged  to  pay.  Hence^  at 
the  time  of  the  bankruptcy,  Collins  had  increased,  and  Noble  had  di- 
minished the  actual  balance  due  to  them  respectively,  on  the  adjust- 
ment of  all  accounts.  Nevertheless,  the  profits  accruing  after  the 
bankruptcy  were  calculated  both  for  OoUins  and  for  Noble,  according 
to  their  respective  original  shares  of  thrM-^hthBy  the  proportion  of 
the  profits  of  the  one  not  being  increased,  and  that  of  the  other  not 
being  diminished.  This  result  seems  accordant  with  the  general 
principle  before  stated,*  that  the  stock  is  only  to  be  employed  in  aug- 
mentation of  the  trade  for  the  mutual  benefit  of  the  partners.  Lord 
Eldon  at  first  inclined  to  think  that  these  advances  were  not  even  to 
be  considered  in  the  light  of  loans  from  the  partnership  to  Noble,  but 
as  transactions  between  Collins  and  Noble  in  their  individual  characters. 

*  The  decree,  aa  far  aa  is  material  to  three-eighth  parts  of  such  further 
the  present  point,  was  as  follows :  profits  as  should  appear  to  have  heen 
"  That,  having  regard  to  a}l  the  circum-  made ;  and  it  was  declared,  that  what, 
stances  of  this  case,  the  three-eighth  upon  taking  the  account  thereinbefore 
parts  or  shares  of  Mark  Noble  in  the  directed,  should  appear  to  be  coming 
partnership  ought  to  be  considered  as  due  to  the  plaintiffs,  on  the  account  of 
continuing,  notwithstanding  and  after  the  profits  already  made  and  not  satis- 
his  bankruptcy ;  and  \i  was  ordered,  fied,  and  also  of  the  profits  of  which  the 
that  the  master  should  inquire  and  account  had  not  been  taken,  and  which 
state  to  the  court  what  profits  had  been  was  thereinbefore  directed,  and  of  any 
made  by  carrying  on  the  said  business  interest  that  might  be  ordered  to  be 
since  the  date  of  his  last  report  of  paid  in  respect  thereof,  was  to  be  paid 
profits  made  therein ;  and  that  the  to  the  plaintiffs,  or  one  of  them,  by  the 
Master  should  inquire  and  state  how  defendant  Collins ;  and  it  was  further 
much  of  the  profits  reported  to  have  ordered  that  the  partnership  patents, 
been  made  by  his  former  report,  and  of  and  what  remained  in  specie  of  the 
the  profits  which  he  should  find  to  have  capital  and  stock  in  trade,  should  be 
been  made  since  his  said  last  report,  sold  to  the  best  purchaser  or  purchasers 
had  been  made  in  each  and  every  of  the  that  could  be  gotten  for  the  same  ;  and 
several  years  in  which  such  profits  had  such  sale  was  to  be  with  the  approbation 
been  made;  and  the  consideration  of  of  the  Master,  in  case  the  parties  should 
interest  upon  what  profits  should  ap-  differ ;  and  it  was  declared  that  the 
pear  to  have  been  made  was  reserved,  plaintiffs  were  entitled  to  three-eighth 
till  after  the  Master  should  have  made  parts  of  the  proceeds  of  such  sale  ;  and 
such  report ;  and  it  was  declared,  that  the  Master,  in  taking  the  said  accounts, 
the  plaintiffs,  as  assignees,  were  en-  was  to  make  the  defendant  all  just 
titled  to  three-eifi-hth  parts  of  the  allowances  for  money  expended  in  car- 
profits  which  had  been  already  reported  rying  on  the  trade." 
by  the  Biaster  to  have  been  made,  and 
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Where  a  sum  is  adyauced  as  a  loan  to  an  individual  partner,  bid 
profits  are  first  answemble  for  that  sum  ;  and  it  his  profits  shall  not 
be  sufficient  to  asiswer  it>  the  deficiency  shall  be  made  good  oat  of  his 
capital ;  and  if  both  hi^  profits  and  his  capital  are  not  sufficient  to 
make  it  good,  he  is  oonsidered  as  a  debtor  for  the  excess.' 

It  was  said  arguendo  in  Brown  v.  Be  Tastet/  that  eases  of  the 
greatest  hardship  had  oocurred,  flowing  from  the  doctrine  supposed 
to  bei  established  by  Crawsbay  t.  Collins  ;  that  it  was  supposed  that  if 
Hxe  reprosentatiYes  of  a  deceased  partner  could  establish  a  balance  of 
the  smallest  amount  against  the  suryiyor,  they  were  entitled  to  a  par- 
ticipation in  the  profits,  and,  as  a  consequence,  to  an  inspection  of  the 
books,  ajid  an  account  of  all  the  concerns  of  the  partnership ;  that  an 
immediate  settlement  was  often  impossible;  and  where  there  were 
outstanding  transaotiohs,  the  suryiying  partner  could  not  at  once 
ascertain  whether  the  balance  was  in  his  fayor  or  against  him  ;  and 
he  was  lelt  in  doubt  whether  he  was  carrying  on  the  trade  for  the 
benefit  of  himself  or  for  i^t  of  others,  who  might  start  np  at  a  dis- 
tance of  time,  expose  all  his  affairs,  and  inyolye  him  in  the  utmost 
yexation.  Lord  Eldon  seemed  to  admit  the  force  of  these  obserya- 
tions,  but  thought  that  such  results  arose  from  unayoidable  necessity. 
He  obseryed — ''But  it  is  asked,  will  you  say  that  in  all  cases  where 
there  is  a  partnership  such  is  to  be  the  consequence  of  carrying  on 
the  business,  that  the  profits  shall  be  diyisible  in  the  same  way  as  if 
the  partner  had  not  died,  or  had  not  become  bankrupt  ?  I  say,  no : 
I  do  not  mean  to  say  that  it  will  be  so  in  all  cases ;  but  on  the  other 
hand,  I  will  not  deny  that  it  may  be  the  law  in  some  cases.  The 
general  principle,  I  should  say,  ought  to  be  this :  that  as  it  is  quite 
competent  to  the  parties  to  settle  the  accounts,  and  to  mark  out  the 
relation  between  themselyes  as  creditors  or  debtors,  so  where  there  is 
a  non-settlement  of  the  account  (though  a  settlement  may  some- 
times introduce  great  hardships  and  difficulties),  yet  those  who  choose 
to  employ  the  property  of  another  for  the  purposes  of  their  trade, 
exposing  it  to  all  the  risks  of  insolvency  or  bankruptcy,  have  no  right 
to  say  that  the  account  shall  not  be  taken,  if  it  can  be  taken  without 
incurring  difficulties  which  might  embarrass  the  house  to  such  an 
extent  as  to  make  it  unjust  to  demand  it." 

JJlowanoe  for  dUll  axid  servioes  of  ranrlvon. 

Sec.  344.  In  the  particular  class  of  cases  which  we  have  just  con- 

<  Beecher  v.  Gailborn,  ant$,  p.  129.  *  2  Buss.  847.  '  Jac.  292 
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sidered  it  seems  clear,  partioalarly  where  the  partnership  has  been 
confiniied  for  any  length  of  time  sinoe  fche  death  of  a  partner,  that 
the  surviyors  should  be  allowed  something  in  regard  to  their  skill  and 
personal  servioes.  This  is  matter  pecnliarly  for  the  consideration  of 
the  Master,  and  will  be  one  of  those  just  allowances  which  the  decree 
nsnally  directs  him  to  make  to  the  parties,  the  extent  or  necessity  of 
which  the  court  does  not  usually  settle  beforehand,  it  not  being  in  the 
ordinary  course  for  the  court  to  say,  in  the  first  instance,  what  is  a 
just  allowance.' 

Where,  however,  by  articles  of  copartnership  the  children  are  to 
succeed  to  the  share  of  their  parent,  the  surriying  partner  is  not 
entitled,  unless  the  articles  say  so,  to  an  allowance  for  his  manage- 
ment, time,  or  labor  in  carrying  on  the  trade.  For  as  he  has  agreed 
that  the  partnership  shall  continue  beyond  the  death  of  his  copart* 
ner,  his  management  after  that  eyent  is  in  fact  voluntary.*  But  he 
will  be  allowed  expenses  bona  fide  incurred  since  the  deafch  of  his 
copartner,  under  an  erroneous  belief  that  he  was  the  sole  proprietor.' 

Survtvort  rifflktM  and  pow«n. 

Sec.  345.  On  the  death  of  one  of  two  partners,  the  survivor  has  a  right, 
in  the  absence  of  partnership  stipulations  to  the  contrary,  to  control  the 
real  estate  belonging  to  the  partnership  until  the  partnership  debts 
are  paid  and  the  partnership  matters  finally  settled ;  and  until  such 
time  the  widow  of  the  deceased  has  no  separate  share  in  the  property.* 

In  relation  to  compensation  to  the  surviving  partner  it  has  been 
held  that,  where  the  firm  was  engaged  in  manufacturing  implements 
of  war,  the  survivor  continuing  the  business  was  entitled  to  compen- 
sation for  his  personal  services,  furnished  with  the  assent  of  the 
administrator  of  the  deceased,  to  finish  existing  contracts  with  the 

1  Jac.  204.  The  eonrt,  at  least,  wUl  3  Hayw.  (Tenn.)  94.  Thia  right  is  based 
decline  to  take  this  ooarse  in  an  order  upon  the  oblig^ation  of  the  sarTivioff 
made  apon  exeeptions  not  referring  to  partner  to  pay  the  debts  of  the  firm,  and 
the  partlonlar  point,  though,  perhaps,  his  deed  will  not  convey  the  legal  title, 
in  an  original  decree,  it  would  direct  uie  yet  it  will  convey  the  equity  to  the  par- 
attention  of  the  master  to  the  equity  in  chaser,  and  through  that  he  may  ^m- 
question.     Id.  pel  the  heir  to  convey  the  leffal  title. 

*  Burden  y.  Buiden,  1  Ves.  ft  B.  170.  Andrews  ▼.  Brown,  21  Ala.  &7.    See 
'  Id.  also,  as  the  general  rights  of  a  survivor, 

*  Cobble  T.  Tomlinson,  60  Ind.  650;  Anna  v.Wray,  77  Penn.  St.  27 ;  in  giving 
Barry  ▼.  Briffgs,  22  Mieh.  201:  Daly  v.  a  firm  note  bat  applying  proceeds  to 
Bricsaon,  45  n.  T.  786.  And  they  have  individual  purposes,  Lloyd  v.  Thomas, 
power  to  sell  and  convey  leal  estate  of  79  Penn.  St.  (^ ;  in  selling  real  estate  at 
the  firm,  without  regard  to  whether  it  private  sale,  Mauck  v.  Mauck,  54  IlL 
Ib  necoflsary  to  pay  the  debts  of  the  firm  281 ;  in  using  partnership  funds  in 
or  not.  Solomon  v.  Fitzgerald,  7  Heisk.  another  partnership,  Costley  v.  Towles, 
(Tenn.)  562 ;  McAlister  v.  Montgomery,  46  Ala.  500. 
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goyernmeiity  and^  in  executing  new  contracts^  by  nsing  the  patents 
and  machinery  of  the  firm.' 

And  where  a  partner  carries  on  the  business  of  the  firm  after  a  dis- 
solutiouy  with  the  partnership  stock,  it  has  been  held  that  he  is 
liable  to  the  outgoing  partner  for  his  full  share  of  the  profits.  But 
it  was  also  held  that  this  rule  would  not  apply  when  the  outgoing 
partner  drew  out  his  capital  and  had  no  property 'in  it,  but  was 
indebted  to  the  firm.'  In  the  surviving  partner  or  partners  is  vested 
the  legal  title  to  all  the  personal  property  of  the  firm.'  And  he  has 
a  right  to  take  possession  of  the  copartnership  assets  and  settle  up 
the  partnership  afEairs.*  And  he  or  they  may  proceed  in  equity,  if 
necessary,  to  have  control  and  to  have  partition  of  the  real  estate  of 
the  corporation  standing  in  the  name  of  the  deceased.^  He  has  a 
right  to  apply  partnership  funds  to  release  real  estate  from  an  incum- 
brance,  and  to  fulfill  contracts  for  the  purchase  of  real  estate.*  As  has 
previously  been  staked,  unless  provision  is  made  otherwise  in  the  arti- 
cles of  partnership,  the  death  of  a  partner  operates  as  a  dissolution  of 
the  firm,  and  the  survivor  or  survivors  at  law  become  entitled  to  the 
care,  custody  and  control  of  the  firm  property,  and  are  the  only 
proper  parties  plaintiff  or  defendant  to  an  action  in  favor  of  or  against 
the  firm.^  He  is  by  law  entitled  to  all  the  choses  in  action  and  assets 
of  the  firm,  as  well  against  the  representatives  of  the  deceased  partner 
as  all  the  rest  of  the  world,*  for  the  purpose  only  of  winding  up  the 
affairs  of  the  firm,  which  piust  be  done  in  a  reasonable  time,  and 
after  the  firm  debts  are  paid  the  representative  of  the  deceased  partner 
is  entitled  to  such  deceased  partner's  share.* 

The  survivors  hold  the  partnership  assets  in  trust  to  satisfy  the 
firm  debts,  and  subject  to  the  interference  of  a  court  of  equity,  if 

1  Schenkl  ▼.  Dana,  118  Mass.  986  8.  P. ;  '  Oalvert  v.  Marlow,  18  Ala.  78 ;  Dan- 
Ambler  V.  Boulton,  41  L.  J.  788.    See,  iel  ▼.  Stone,  80  Me.  886. 
ftlao.  Griggs  Y.  Clark,  26  CeX.  427.  •  Miller   v.  Jones,  89  111.  54.    If  the 

*  Taylor  ▼.  Hatchinaon,  25  Gratt.  (Va.)  Borriying  partners  unreasonabhr  delay 
536 ;  see,  also,  Ck>ndre7  v.  Gilliam,  60  in  dosing  the  partnership  affidis  or 
Mo.  86.  waste  the  property,  the  administrator 

'  Andrews  ▼.  Brown,  21  Ala.  437.  should,  if  the  partnership  creditorB  neg- 

^Marlatt  v.  Scantland,  19  Ark.  448;  lect  so  to  do,  file  a  bill  calling  the  snr- 

Allen  y.  Hill,  16  Gal.  118 ;  Tillotteon  v.  yivors  to  accoant,  and  pray  for  an  ad- 

Tillottson,34Gonn.835;  Miller  ▼.  Jones,  jastmentof  the  partnership  afiairB,bat 

89  HI.  54 ;  Murray  v.  Mamford,  6  Cow.  although,  by  reason  of  the  delay  of  snr- 

441.       '  Tiving  partners  in  the  settlement  of  the 

*  Gray  v.  Palmer,  9  Cal.  616.  partnership  afl)kirs,  the  administrator  of 

*  Shearer  v.  Shearer,  98  Mass.  107.  the  deoeased  partner  is  justified  in  filing 

*  Hedden  y.  Hedden,  1  Penn.  St.  62 ;  a  bill  for  the  adjustment  of  partnership 
Tracy  y.  Suydam,  30  Barb.  (N.  Y.)  115;  affinlrs,  they  wiU  not,  in  the  absence  of 
Voorhis  y.  Baxter,  1  Abb.  Pr.  (N.Y.)  48 ;  fraud  or  gross  negUgence,  be  held  per- 
Osgood  y.  Spencer,  2  H.  &  G.  (Md.)  188;  sonally  liable  for  debts  due  for  unpaid 
Walker  y.  Galbraith,  8  Head  (Tenn.),  815.  sales.    MUler  y.  Jones,  ante. 
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they  deal  improperly  therewith/  He  has  no  authority  without  the 
assent  of  the  execator,  or  administrator,  to  sell  the  deceased  partner's 
interest  in  the  partnership  property,  or  to  assign  it  for  the  benefit 
of  creditors;'  but  with  his  assent  he  may  assign  the  same  for  the 
benefit  of  the  partnership  creditors;'  and  if  he  makes  an  assignment 
without  such  assent,  it  will  be  set  aside  upon  applicafcion  of  judgment 
creditors  of  the  firm,  or  of  the  deceased  partner's  representatives/ 
But  he  may  sell  the  property  or  pledge  it  for  the  payment  of  partic- 
ular debts,  particularly  choaes  in  action.* 

His  power  to  sell  the  property  to  pay  debts  is  unquestioned,  and  for 
that  purpose  he  may  assign  it  to  an  agent.*  If  any  profits  are 
realized  from  the  sale,  he  must  account  therefor  to  the  represen- 
tative.''  He  may  continue  the  business  in  the  old  name,  but  at  his 
own  risk.  The  representatives  of  the  deceased  partner  are  not  liable 
for  any  act  of  his  in  the  prosecution  of  the  business,  unless  they  elect 
to  continue  the  business  with  him,  and  do  so  with  his  assent.*  If 
any  profits  are  realized  the  survivor  must  account  to  the  estate  there- 
for, or  pay  interest  on  the  deceased  partner's  share,  at  the  election  of 
the  representatives  of  such  deceased  partner.*  But  if  the  business  is 
continued  with  the  assent  of  the  executor,  or  administrator,  the  sur- 
viving partner  can  only  be  called  upon  for  a  share  of  the  profits,  and 
if  none  were  realized,  or  if  a  loss  transpired,  he  is  not  liable  for  either, 
unless  he  was  guilty  of  negligence  or  carelessness  in  the  conduct  of 
the  business.'^  The  rights  of  surviving  partners,  and  of  the  represen- 
tatives of  deceased  partners,  are  measurably  regulated  by  statute  in 
some  of  the  States,  and  for  any  modification  of  the  common  law 
rules  the  statutes  should  be  consulted. 

BJi^ti  of  flKeoaton  of  ctooMMd  partner. 

Sec.  346.  As  has  been  stated  elsewhere,  the  deceased  partner  may, 
by  his  will,  provide  for  a  continuance  of  the  partnership  by  his  repre- 
sentatives, or  provision  may  be  made  therefor  in  the  articles  of  part- 

>  Cue  V.  Abeel,  1  Pidge  8  Ch.  (N.  T.)  Gratt.  (Va.)  881 ;  French  v.  Lovejoy,  13 

808 ;  Roy  V.  Vilaa,  18  Wis.  178.  N.  H.  461 ;  Ray  v.  Vilas,  18  Wis.  178 ; 

*  Rackley  v.  Barber,  1  Eng.  L.  ft  Eq.  Cannon  v.  Copeland,  48  Ala.  201. 

006;   Bancroft  v.  Snodgrase,  1    Cold.  •  Bartlett  v.  Parks,  1  Cosh.  (Maes.) 

(Tenn.)  441.  82 ;  Batchart  v.  Diesfler,  4  DeG.  M.   & 

•Egbert  v. Wood,  8  Paige's  Ch.  (N.Y.)  G.  545. 

621 ;  Batchinson  v.  Smith,  7  Id.  85.  ^  Goodbam  v.  Stevens,  5  Gill.  (Md.) 

«  Loeechigk  v.  Addiaon,  8  Robt.  (N.  Y.  24. 

Sop.  Ct.)  881 ;  Mygatt  v.   McClare,  8  •  Booth  v.  Parks,  1  Mallory,  465. 

Head  (Tenn.),  487.  •  Goodbam  v.  Stevens,  ante, 

*Loe8chigkv.  Hatfield',  5  Robt.  (N.Y.  lo  Millard   v.   Ramsdell,    Harr.    Ch. 

Sap.   Ct.)  29 ;     Peyton  v.  Stratton,  7  (Mich.)  878. 
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nership,  and  in  either  caae,  if  the  busideBS  is  thus  continued  by  them, 
the  estate  of  the  deceased  partner  becomes  liable  for  all  the  debts  of 
the  concern  equally  with  the  sumving  partners.*  But,  unless  pro- 
yision  is  made  in  the  will  of  the  deceased  partner,  for  a  continuanoe  of 
the  business,  the  executor  himself  becomes  liable  as  a  partner.  He 
cannot,  at  his  option,  even  though  the  partnership  articles  so  proride, 
continue  the  business  on  behalf  of  the  estate.* 

In  any  event,  he  is  only  liable  for  actuai  profits,  after  deducting  a  fair 
compensation  for  his  services  in  conducting  the  business.  In  Brown 
V.  De  Tastet,'  Lord  Eldon*  made  an  order  directing  the  Master 
to  consider  any  claims  of  the  surviving  partner  for  services  ''  on 
account  of  the  management^  transacting  and  carrying  on  the  business 
or  concern,"  after  the  death  of  the  partner  whom  the  plaintiffs  repre- 
sented, and  this  is  the  general  rule.  In  Newell  v.  Humphrey,^ 
the  defendant  and  another  person  were  partners  in  the  business 
of  buying  and  selling  live  stock  on  commission.  The  other  partner 
died  and  the  defendant  completed  the  business  on  hand,  and  received 
the  money  for  the  stock,  and  the  court  held  that,  while  the  commis- 
sions received  by  him  were  to  be  treated  as  partnership  assets,  yet,  the 
surviving  partner  was  entitled  to  deduct  therefrom  a  reasonable  com- 
pensation for  completing  the  business.* 

He  is  not  entitled  to  commissions  unless  stipulated  for  by  contract, 
but  is  entitled  to  a  reasonable  compensation  for  his  time,  trouble  and 
expenses  in  closing  up  the  business,  and  as  to  what  is  reasonable  is  a 
question  of  fact  to  be  determined  from  the  peculiar  circumstances  of 
each  case.*  But  he  cannot  charge  for  new  stock  purchased,  nor  for  im- 
provements made  upon  the  real  estate  of  the  firm  after  the  death  of 
his  copartner,  although  begun  before  he  died.^ 

Although  as  a  rule,  a  partnership,  whether  for  a  term  or  at  will,  is 
dissolved  by  the  death  of  one  partner,  yet,  as  has  been  stated  antSj  it 
may  be  continued  longer  by  express  agreement  between  the  executor 
and  the  survivors  under  the  provisions  of  the  will  of  the  deceased 
partner  so  directing.  But  if  the  testator  merely  directs  that  the  busi- 
ness be  continued,  the  responsibility  of  his  estate  will  be  restricted  to 
the  funds  already  embarked  in  the  business.  But  where  the  will 
evinces  an  intention  on  the  part  of  the  testator  to  actively  embark 

'  Davis  V.  Christian.  15  Gratt.(Va.)  87;  ■Hite  v.  Hite,.l  B.  Monr.  (Ky.)lTO; 

Milne  v.  Milne.  9  Hare,  141 ;  Pitkin  v.  O'ReiUy  v.  Brady,  28  Ala.  585  ;    Griggs 

Pitkin,  7  Conn.  811.  v.  Qark.  23  Oal.  430. 

^Kirkman  v.  Booth.  11  Beav.  273.  »  Cooper  v.  ♦Merrihew,  Raey  (8.  C), 

'  Jac.  284.  Bq.  166. 

<  37  Vt.  265.                                    .  ^  Shelly  v.  Hiatt.  7  Jones'  (N.C.)  L.  500. 
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the  estate  in  the  boBiuess,  and  authorizes  or  directs  the  sale  of  his 
estate,  real  or  personal^  for  that  purpose^  in  whole  or  in  part,  in  order 
to  enable  the  executor  to  go  on  advantageously  with  the  business^  the 
whole  estate  becomes  liable  for  the  debts  of  the  firm,  and  the  executor 
and  the  surviving  partners  under  such  circumstances  have  power  to 
sell  the  real  estate  belonging  to  tiie  firm,  purchased  with  its  funds  and 
for  its  use.'  But  the  mere  fact  that  the  testator,  by  his  will,  directs  the 
business  to  be  continued  by  his  executors,  does  not  give  the  firm 
creditors  any  lien  on  the  estate  for  the  amount  of  their  claims  against 
the  firm.  Thus,  three  persons  were  partners  in  a  manufacturing 
business.  One  of  the  partners,  whom  we  will  designate  as  A,  died, 
and  by  his  will  directed  his  interest  in  the  establishment  to  be  contin* 
ued  therein  for  the  term  of  four  years  after  his  decease,  and  at  the 
expiration  of  that  time  all  his  interest  in  the  firm  was  to  be  dis- 
tributed to  various  persons  named  in  the  wilL  The  business  was 
carried  on  by  the  executor  of  A,  and  proved  not  only  unprofitable, 
but  a  considerable  loss  was  sustained.  One  of  the  partners  ab- 
sconded, and  the  other  had  a  large  claim  against  the  firm,  and  filed 
a  bill  in  equity  against  the  executor  and  the  devisees  under  the 
willy  praying  that  his  claim  might  be  satisfied  out  of  the  assets  of 
A's  estate.  The  court  denied  the  relief,  holding  that  the  creditors 
of  the  firm  had  no  lien  on  the  estate  by  reason  of  the  right  of  the 
estate  to  participate  in  the  profits  of  the  business  of  the  firm, 
and  that  they  could  claim  nothing  as  capital  or  profits  until  dissolu* 
tion ;  and  that  the  general  assets  were  not  liable  to  the  plaintifiF  by 
reason  of  any  of  the  provisions  in  the  testator's  will,  but  that  the 
claims,  so  far  as  the  estate  was  concerned,  must  be  pursued  by  the 
usual  legal  modes  in  which  individual  creditors  must  proceed,  and 
that  a  court  of  equity  will  not,  and  has^  not  the  power,  to  give  them 
an  equitable  preference  over  the  separate  creditors  of  the  estate.*  The 
fact  that  the  partnership  articles  provide  that  the  firm  shall  not  be 
dissolved  by  the  death  of  either  of  the  partners,  but  that  the  heirs  of 
such  partner  should  be  treated  as  succeeding  to  his  rights,  does  not 
make  it  obligatory  on  the  representative  of  such  partner,  and  does  not 
render  it  obligatory  upon  the  executors  to  assume  the  position  or  re- 
sponsibilities of  a  partner.  He  may  exercise  his  election  as  to  whether 
he  will  go  on  or  not,'  and  if  he  elects  not  to  go  on,  a  court  of  equity  will 
order  the  business  to  be  wound  up  in  the  usual  way.*    And  when  an 

1  DaTifl  ▼.  ChmtiaQ,  15  GraU.  (Va.)        *  Jaqoin  v.  BuiBsou,  11  How.  Pr.  (N. 
87.  .  T.)  887. 

*  Pitkin  V.  Pitkin,  7  Cona.  811.  «  Madgwick  v.  Wimkle,  6  Beav.  (M)l . 
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election  is  given  either  by  the  articles  or  by  law^  it  mnst  be  exercised, 
within  a  reasonable  time/  and  by  a  person  duly  empowered 
to  make  the  election ; '  and  after  the  election  is  once  made 
it  cannot  be  recalled,  and  the  executor,  if  he  elects  to  go 
on,  becomes  personally  liable  for  all  debts  contracted  by  the 
firm  after  the  testator's  death,  as  well  those  accruing  before  as  after 
he  has  made  his  election,'  and  the  estate  becomes  liable  to  the  new 
firm  for  debts  of  the  old  firm  paid  by  it/  If  the  executor  or  repre- 
sentative of  the  deceased  partner  does  not  go  on  with  the  business, 
he  may  sell  his  testator's  interest  in  the  firm  to  third  persons  or  to 
the  survivor,  if  the  sale  is  fair  and  honest,*  or  he  may,  after  the  firm 
debts  are  paid,  agree  with  the  survivor  upon  a  division  of  the  firm 
assets/  or  in  winding  up  the  affairs  of  the  firm,  the  court  may,  in- 
stead of  decreeing  a  sale  of  the  property  remaining  after  the  firm 
debts  are  paid,  by  the  consent  of  the  parties,  but  not  otherwise,  di- 
vide the  assets  between  the  estate  and  the  surviving  partners.^  But 
the  consent  of  all  the  partners  must  be  given/  Where  the  surviv- 
ing partner,  or  one  of  them,  is  executor,  he  cannot  purchase  the 
property  either  directly  or  indirectly,  particularly  when  the  property 
is  purchasecl  at  less  than  its  actual  value,  and  upon  terms  not  advan- 
tageous to  the  estate.*  A  suit  cannot  be  sustained  for  a  division  of 
the  property,  but  must  pray  for  its  sale,  and  either  partner  or  repre- 
sentative of  a  deceased  partner  is  entitled  to  such  a  decree  in  a  proper 
case.'^  The  estate  of  a  deceased  partner  may  in  equity  be  charged 
with  the  payment  of  firm  debts  upon  the  same  footing  as  individual 
debts," 

XMgaohition  by  bankruptcy,  aoooontg,  hoW  takwi. 

Sec.  347.  Where  the  partnership  is  dissolved  by  the  bankruptcy  of 
one  of  the  partners,,the  accounts  of  the  partnership  will  be  taken  in 
the  bankruptcy  court." 

^  Pigot  V.  Barley,  1  Mc  C.  &  Q.  574.  •  Casper  v.  Frederick,  4  Iowa,  408. 

•  Holland  v.  King,  7  M.  a.  &  S.  787.  *  Nelson  v.  Hajner,  66  III.  487. 

»  Creagh  v.   Creagh.  18  Ir.  Ch.  46 ;  "  Crawahay  v.  ColUnB,  16  Vea.   227 ; 

Edgar  v.  Cook,  4  Ala.   588 ;  Alsap  v.  WUd  ▼.  Billney,  26  Beav.  505 ;  Dickin- 

Mather,  9  Conn.  587 ;  Labanchere  v.  son  v.  Dickinson,  29  Conn.  607. 

Tapper,  11  Moore's  P.  C.  221.  "  Harvey    v.     Heath,    5    Ohio,  355 

^  Laughlin  v.  Lorena's  Administrators,  Waldron   y.    Simmons,    28    Ala.    681 

48  Penn.  St.  282.  Cocke  v.  Burnett.    6  Monf .  (Va.)  464 

»  Chambers  v.  Howell,  11  Beav.  13;  Nelson  v.  Hill,  5  How.  (U.  S.)  133  ;  Jack 

Davies  v.  Davies,  12  Keen.  584 ;  Cook  v.  son  v.  King,  6  Leigh   (Va.),  689  ;  Waid 

GoUingbroke,  Jac.  607 ;  Case  v.  Abeel,  low  r.  Grey,  1  Dudley's  Ch.  (S.  C.)  114 

1  Paige's  Ch.  (N.T.)  497.  Emanuel  v.  Bird,  19  Ala.  608 ;  Welsh  v 

*McDougal  V.   Banks,   18  Ga.  452;  Speakman,   8    W.  &    S.    (Penn.)    260 

Rays  V.  Vflas,  18  Wis.  174;  Mechanics'  Hammersly  v.  Lambert,  2  Johns.  Ch. 

Bank  v.  Hildreth,  9  Cush.  (Mass.)  856.  (N.Y.)  500 ;  FiUyan  v.  Laverty,  8  FU.  101 

^  Harper  v.  Lamping,  88  Cal.  649.  "  See  Bankruptcy  . 
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XMnolntion  by  death  of  a  partaar. 

Sec.  348.  Where  the  partnership  is  dissolved  by  the  death  of  a 
partner,  the  Accounts  of  the  partnership  may  be  taken  in  a  suit 
by  the  survivors  against  his  executors,  or  vice  versa  ;  or  even  in  a  suit 
against  the  executors  by  the  separate  creditors  of  the  deceased  partner. 
In  cases  of  the  last  description,  the  suit  being  instituted  for  the 
administration  of  the  efiFects  of  one  partner  only,  it  has  been  objected, 
that  the  copartners,  his  creditors,  ought  not  to  be  allowed  to  prove, 
in  such  a  suit,  the  balance  due  to  them  on  the  partnership  account, 
because,  except  under  particular  circumstances,  they  could  not  have 
maintained  an  action  at  law  for  the  amount.  An  objection  of  this 
nature  was  made  by  the  Master,  in  a  case  where  Houston,  who  had 
been  a  partner  in  a  banking-house,  and  had  also  been  a  separate 
trader,  died,  and  the  bankers  claimed  to  prove  the  balance  due  to 
them  from  Houston  in  a  suit  instituted  by  his  separate  creditors 
against  his  executors.  The  Master  objected  to  the  proof,  on  the 
ground  that  the  partnership  including  Houston  could  not  at  law 
have  sued  Houston  in  his  separate  capacity,  but  Lord  Eldon  over- 
ruled the  objection.  He  said  :  "  There  is  nothing  more  clear  than 
tiiat,  where  an  account  is  decreed,  the  equitable  creditors  have  a  right 
to  be  satisfied;  and  that  no  distribution  of  assets  can  take  place,  until 
the  accounts  of  all  the  creditors  of  every  description  have  been  gone 
into.  Generally  speaking,  it  is  the  duty  of  the  Master  to  meet  all  the 
difficulties  that  may  arise  in  the  discharge  of  this  office.  In  some 
way  or  other  he  must  so  provide  as  that  all  the  accoimts,  both  legal 
and  equitable,  shall  be  fully  taken;  so  that  the  fact  of  Houston's  hav- 
ing been  a  partner  in  the  house,  however  it  may  alter  the  nature  of 
his  debt,  is  of  no  weight  at  all  with  reference  to  the  right  of  the 
claimants  to  have  their  account  taken.''  ^ 

It  appears,  therefore,  that  the  claims  of  surviving  partners  against 
the  estate  of  the  deceased  partner,  are  to  be  treated  in  the  same  man- 
ner as  the  claims  of  the  other  creditors,  and  it  may  happen  that  the 
surviving  partners  are  specialty  creditors  of  the  deceased;  in  which 
case  they  will  take  all  the  benefits  of  specialty  creditors  in  general. 
Thus,  where  one  partner  retired,  and  the  remaining  partner  cove- 
nanted to  pay  the  partnership  debts,  and  to  indemnify  the  retiring 
partner  against  them,  and  died  without  having  performed  his  cove- 
nant, and  the  covenantee  was  compelled  to  pay  a  portion  of  the  debts, 
the  latter  was  held  to  be  a  specialty  creditor  of  the  estate  of  the  de- 

1  Paynter  v.  Hoaston,  3  Mer.  SOS. 
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ceased;^  it  being  settled  that  if  a  coyenant  is  broken^  thoagh  the 
damages  are  unliquidated^  the  covenantee  is  a  specialty  creditor.  And 
it  was  likewise  held  that  against  this  debt  by  specialty  the  adDunis* 
trator  of  ths  deceased  partner  could  not  retain  his  own  simple  con- 
tract debt,  though  he  might  retain  a  debt  in  equal  degree.' 

Where  the  oopextiMr  ii  made  ezeontor. 

Sec.  349.  It  frequently  happens,  as  we  have  already  had  occasion 
to  remark,  that  a  partner  appoints  his  copartner  to  be  his  exocutor. 
If  the  executor  is  indebted  to  the  iestator,  his  debt  must  be  placed  in 
the  account,  nt>twithstanding  that  it  i«  extidguished  at  law.  Gener- 
ally s})eaking,  this  must  haTO  been  the  case  even  before  the  statute  of 
11  Geo.  4  (Se  1  Will.  4,  c.  40 ;  for  except  where  the  executor  took  the 
residue  as  being  undisposed  of,  his  debt,  which  was  included  in  the 
residue,'  was  not  extinguished  in  the  consideration  of  a  court  of 
equity.'  Now,  however,  even  fewer  cases  can  occur  in  the  extinguish- 
ment of  the  executor's  debt,  because  the  above-mentioned  statute 
gives  the  residue  undisposed  of  to  the  next  of  kin,  unless  it  appear  by 
the  will  that  the  executor  is  to  take  it  beneficially.  A  legacy  by  one 
partner  to  another  of  a  certain  sum,  if  he  does  not  draw  it  out  of 
trade,  is  a  specific  legacy.^ 

Just  aUowenoee — what  are  i«garded  aa. 

Sec.  350.  We  have  already,  in  speaking  of  the  clainiB  of  a  surviv- 
ing partner  in  oertain  cases,  had  occasion  to  mention  just  oBawuno^. 
It  should  here  be  remarked  that,  although  the  court  will 
not  usually  determine,  in  the  first  instance,  what  is  a  just 
allowance,  yet  it  will  direct  that  a  positive  Allowance,  fixed  by  the 
articles,  shall. be  paid.  Thus,  in  Hibbert  v.  Hibbert,^  the  Master  was 
directed  to  take  an  account  of  all  dealings  between  the  parties,  who 
were  wine  merchants,  and  state  what  was  due  from  any  or  either  of 
the  parties  to  the  other,  and  to  aDow  200/.  agreed  to  be  allowed  by 

*  Musson  v.  May,  3  Ves.  k  B.  194.  divided,  and  he  made  B  his  ex.ecator. 

'  Per  Lord  Talbot,  Brown  ▼.  Selwyn,  At   A's  death,  B  owed  A  two  sevfinil 

Forrester,  242.     Bat  see  Harg.  Co.  Litt.  sums,  one  eecored  hj  bond,  the  other 

264,  b.  (1).  unsecured.    Lord  Nottingham    was  of 

'  Phillips    v.    Phillipa,    Rep.    temp,  opinion  that  the  debts  which  the  exe- 

Finch,  410.     In  this  case,  A  and  B  were  cutor  owed  the  testator  were  not  dls- 

partners.     A  died,  having  bequeathed  charged,  but  ought  to  come  into  the  ac- 

to  B   and  his  nephew,  the  plaintiff,  all  count.     See  Carej*  v.  Goodinge,  8  Bro. 

his  real  estate  and  household  goods,  and  110;  Berry  v.  Usher,  11  YefTQl. 

all  his  shipping,  and  all  his  debts,  goods  *  Ellis  ▼.  Walker,  Ambl.  909. 

in  his  shop,  etc,  and  the  remainder  of  *  Rolls,  Trin.  T.  1807. 
all  his  personal  estate,  equally  to  be 
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the  articlegy  to  the  person  occnpying  the  house  in  consideration  of  his 
entertaining  the  customers^  bat  to  the  time  only  when  the  same  had 
been  allowed  in  the  last  account. 

It  is  doubtful  whether  an  allowance  for  treating  the  customers  will, 
under  any  circumstances^  or  at  any  period  of  the  cause,  be  sanctioned 
by  the  court,  unless  it  be  expressly  provided  for  or  referred  to  by  the 
articles.  In  the  case  of  Thornton  v.  Procter/  the  plaintiff  and 
defendant  were  partners  in  the  wine  trade.  The  plaintiff,  for  a  space 
of  nine  years,  and  until  the  dissolution  of  the  partnership,  managed 
the  whole  business,  and  was  at  considerable  expense  in  treating  the 
customers,  which  was  found  to  be  necessary  in  that  trade.  Tlie  plain- 
tiff had  kept  a  cash  account  of  all  profits  and  expenses,  and  struck  a 
balance  every  year.  In  such  accounts  there  was  no  charge  for  enter- 
taining customers.  There  was  no  proof  of  the  plaintiff  having  ever, 
during  the  partnership,  demanded  any  allowance  on  that  ground. 
The  plaintiff  proved  that  50Z.  per  annum  would  be  a  reasonable  allow- 
ance to  him  for  such  expenses  in  entertainments,  and  that  such  an 
allowance  was  usual  in  the  trade;  and  it  was  admitted  that  an  article 
of  that  nature  is  commonly  inserted  in  the  agreement  of  copartner- 
ship. On  reference  to  the  Master,  he  allowed  the  plaintiff  the  50/.  a 
year  for  entertainments  of  customers.  Exceptions  being  taken  to  the 
Master's  report,  the  Court  of  Exchequer  held  that  there  being  no 
universal  custom  in  the  trade  to  make  such  an  allowance  to  the  act- 
ing partner,  and  it  being,  on  the  contrary,  the  common  pi-actice  to 
insert  such  a  clause  in  the  agreement  where  it  is  intended  to  be  made, 
this  should  have  been  inserted  in  the  original  articles  of  copartner- 
ship, and  there  being  no  such  agreement,  the  court  could  not  make 
one.  If  the  plaintiff  were  entitled  to  any  such  allowance  at  all,  he 
must  claim  it  as  being  a  gross  article  of  expenditure,  and  therefore 
it  should  have  been  included  in  the  account,  but,  having  struck  a 
balance  yearly,  without  any  such  article  in  it,  he  should  be  concluded 
thereby.  When  the  bill  charges  a  specific  loss,  occasioned  by  the  mis- 
conduct of  a  partner  on  particular  occasions,  an  inquiry  will  be 
directed  on  that  point'  This,  however,  is  not  of  course,  but  upon  a 
case  made  out  of  suflBcient  doubt  to  induce  the  court  to  direct  the 
inquiry.*  While  in  the  absence  of  an  express  agreement  to  that 
effect  one  partner  cannot  under  any  circumstances  charge  for  his  per- 
sonal services,^  yet  if  he  has  furnished  hands  to  labor  for  the  firm, 

1 1  Anstr.  94.  401 ;  Buford  v.  Neeley,  2  Dev.  Gh.  (N. 

>  Hibbert  v.  Hibbert,  «tfpra.  C.)  481 ;  DooKberty  v.  Van  Noatmnd,  1 

*  Cooke's  MSS.  Hofif.  Ch.  (N.  Y.)  68 ;  Bradford  v.  Kim- 

*  Anderaon  v.  Taylor,  2  Ired.  Ch.  (N.  berly,  8  Johns.  Ch.  (N.  T.)  481. 
C.)420  ;  Reybold  v.  Dodd,  I  Harr.  (Del.) 
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he  is  entitled  to  b3  credited  with  the  fall  amount  paid  to  them.*  If 
one  partner^  after  dissolation,  keeps  exclasiye  possession  of  real  estate 
of  the  firm,  he  is  bound  to  respond  for  the  rent  thereof.* 

InterMt  on  profits  in  the  handi  of  a  partner. 

Sec.  351.  Before  we  quit  this  subject  it  ought  to  be  considered 
when  and  at  what  rate  interest  will  be  computed  on  the  profits  in  the 
hands  of  any  of  the  partners.  It  has  been  laid  down  by  a  learned 
writer  that,  in  all  cases  in  which  it  is  thought  that  justice  would  not 
be  satisfied  by  the  mere  payment  to  the  party  of  the  balances  to  which 
he  is  entitled  in  the  hands  of  another,  and  that  he  ought  to  have  the 
advantage  which  has,  or  which  at  the  least,  might  have  been  made  of 
the  money,  a  court  of  equity  in  decreeing  an  account  will  direct  inter- 
est io  be  calculated  accordingly.'  Therefore,  in  an  account  of  the 
profits  made  by  the  remaining  partners  with  the  partnership  stock  in 
their  hands  after  the  dissolution,  ^interest  will  be  calculated  on  those 
profits.^  And  in  a  case  where  the  sale  of  a  partner's  share  by  his 
executors  was  set  aside  as  irregular,  one  of  his  executors,  who  was 
also  a  partner,  being  in  fact  the  purchaser,  though  in  a  circuitous 
manner,  interest  at  61.  per  cent  was  directed  to  be  computed  on  the 
purchase-money  advanced,  although  no  fraud  was  intended  by  any 
of  the  parties.'  In  these  instances  the  partner  against  whom  interest* 
is  decreed  is  considered  by  a  court  of  equity  as  a  trustee  for  the 
partnership;  and  with  regard  to  a  trustee,  the  general  rule  is 
that  he  is  chargeable  with  interest,  whenever  he  appears  to  have 
made  interest,  and  with  the  whole  of  the  profits,  whenevei^,  by  trad- 
ing or  otherwise,  he  has  derived  profits  beyond  the  rate  of  interest.* 
Where  interest  is  decreed,  it  is  usually  simple  interest  only —  52.  per 
cent  in  the  case  of  mismanagement,  otherwise  only  42.  per  cent.^ 

We  ought  here  to  notice  another  important  question  connected 
with  the  subject  of  interest,  arising  from  a  state  of  circumstances 
almost  the  converse  of  those  which  have  just  been  considered  ;  it  is 

>  Savage  v.OarteryO  Dana  (Ky.),  480.  ter  to  take  the  accounts,  and  inquire 

^  Stoughton  V.  Lynch,  2  Johns.  Gh.  (N.  whether  it  would  be  most  for  the  bene- 

T.)209.  fit  of  the  infants  to  take  the  testator's 

*  Jer.  Eq.  Jur.  548.  share  of  the  stock   in  trade    and  the 

*  2  Rubs.  848.  This  must  surely  mean  profits,  or  the  value  of  it  at  the  time  of 
profits  invested,  and  not  again  employed  his  death,  with  interest.  The  Master  re- 
in trade,  for  the  party  seeking  relief  ported  the. balance  in  ^vor  of  the  prof- 
must  make  his  election  between  profits  its,  and  the  option  was  accordingly  given 
or  interest.  In  Burden  v.  Burden,  1  V.  for  the  larger  sum.  1  Jac.  %t  W.  184. 
&  B.  172,  it  was  declared  that  the  iufant        *  Jac.  628. 

children  of  the  testator  were  entitled  to        *  See  2  Fonbl.  Eq.  186. 
an  account  of  the  profits  made  since  his       ^  Jer.  Eq.  Jur.  544. 
death  ;  and  it  was  referred  to  the  Mas- 
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this  —  whether^  and  under  what  restrictions,  a  partner  winding  up 
the  affairs  of  the  conoern,  and  using  due  diligenoe  for  that  purpose,  is 
entitled  to  charge  his  copartner  with  interest  on  the  excess  of  his  pay- 
ments beyond  his  receipts,  on  account  of  the  late  partnership  P  There 
seems  to  have  been  no  express  decision  on  this  subject,  %nd  it  is  con- 
ceived that,  if  a  partner  have  a  right  to  interest  under  such  circum- 
stances, that  right  will  be  a  legale  not  an  equitable  right ;  and  will 
depend,  not  on  any  general  principles  of  law,  for,  generally,  money  lent 
does  not  carry  interest,  but  upon  the  usage  of  tradcy  the  usage  raising 
an  implied  contract  at  law  to  receive  interest  on  the  principal  advanced. 

The  usage  of  bankers  to  receive  interest  on  advances  made  to  their 
customers  has  been  expressly  sanctioned  by  the  courts.'  There  is 
likewise  sufBcient  authority  for  insisting  that  a  similar  usage  extends 
to  traders  in  general,  upon  an  advance  of  capital  for  partnership  pur- 
poses,* this  at  least  has  alwSys  been  the  opinion  of  traders  and 
accountants  in  the  city  of  London.  On  the  other  hand,  it  is  mani- 
fest that  a  general  custom  of  this  kind  might  work  great  injustice, 
in  cases  where  the  party  sought  to  be  charged  has  not  been  regularly 
apprised  of  the  advances,  made.  The  right,  therefore,  to  demand 
interest  under  such  circumstances,  if  it  should  ever  be  established  by 
express  decision,  must  be  accompanied  with  some  qualification  in 
respect  of  notice  to  the  party  charged. 

And  it  has  been  held  that  where  partners  agree  to  invest  equal 
amounts  of  money  in  their  common  business,  and  one  advances  a 
larger  sum  than  the  other,  he  is  entitled  upon  settlement  to  interest 
ui)on  one-half  of  the  amount  of  the  excess  so  advanced  by  him  from 
the  date  of  its  appropriation  by  the  firm.'  And  where,  on  a  dissolu- 
tion of  a  partnership  and  settlement,  a  balance  is  found  due  to  one  of 
the  partners,  he  is  entitled  to  interest  on  it  from  that  time  until 
payment.*    So  a  surviving  partner  is  bound  to  pay  interest  on  a  bal- 

>  Wiig^ht  ▼.  Bonter,  8  Chit.  Laws  of  camnt  account."  Omjchand  ▼.  Barker, 

Commerce,   810 ;    Qwrn  y.  Godby,   4  Bid^^w.  285.    Bat  see  8  Price,  250.    See, 

Taunt.  346 ;  Amot  ▼.  Redfem.  9  Moore,  f  urUier,  as  to  Interest,  Stat.  8  «&  4  Will. 

209.    As  to  the  custom  of  India,  see  4,  c.  42,  §28.  On  this  subject,  see  Wa«h- 

Boddam  v.  Rilej,  2  Bro.  2.  bum  y.  Goodman,  17  Pick.  (Mass.)  519 ; 

*See  Denton  v.  Rodie,  8  Camp.  488 ;  Honore  v.  Colmesnil,  7  Dana  (Ky.), 201; 

and  the  dieta  in  Higgins  v.  Sargent,  2  Stoughton  v.  Lynch,  2   Johns.  Ch.  (N. 

Bam.  &  Cres.  848  :  3  Dowl.  &  Ryl.  618 ;  Y.)  ^  ;  Holister  v.  Barkley,  11  N.  H. 

Page  y.  Newman,  9  Bam.  &  Cres.  878.  501 ;  Simpson  y.  Feltz,  1  %fcCord'8  Ch. 

There  is  a  short  note  in  Ridgway's  Rep.  rS.  C.)  213 ;  Moon  y.  Story,  8  Dana  (Ky^., 

temp.  Hardwicke,  as  follows :   "  If  in  a  238  ;«Beacham  y.  Eckford,  2  Sandf .  Ch. 

current  account  between  merchants,  one  (N.  Y.)  116. . 

of  them  has  laid  out  a  gross  sum  of  'Reynolds  y.  Mardis,  17  Ala.  82. 

money,  the  Court  (i.  e.  of  cSiancery)  will  *  Honore  y.  'Colmesnil,  7  Dana  (Ky.), 

allow  interest,  notwithstanding  it  is  a  199 ;  Holdeny.  Peace,  4  Ired.  (N.  C.)  £iq. 

228. 
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ance  in  his  hands,  from  the  time  the  business  might  have  been  settled 
np.i  Partners  are  also  liable  to  interest  on  the  snms  taken  out  of  the 
partnership  funds."  And  a  partner  is  entitled  to  interest  on  advances 
to  the  firm,  in  the  absence  of  an  express  agreement  to  that  effect, 
when  it  can  Jbe  collected  from  the  circumstances,  or  from  the  usage 
between  the  parties,  that  there  ought  to  be  or  was  intended  to  be,  such 
a  computation  of  interest.'  But  where  one  partner  agrees  to  furnish 
capital  and  the  other  personal  services,  and  each  is  to  receive  a  defi- 
nite proportion  of  the  profits  of  the  business,  the  one  furnishing  the 
capital  is  not  entitled  to  interest  on  it  in  the  settlement  of  the  part- 
nership matters.  * 

Mr.  Lindley  observes  that  the  principles  upon  which  interest  is 
allowed  or  disallowed  m  taking  partnership  accounts  do  not  appear 
weir  settled.*  In  some  cases  it  has  been  held  that  the  period  of  the 
dissolution  is  the  proper  time  to  make  a  rest  for  this  purpose.* 

On  this  question  Judge  Story  says  :  *'  Interest  is  not  allowed  upon 
partnership  accounts,  generally,  until  after  a  balance  is  struck  after  a 
settlement  between  the  partners,  unless  the  parties  have  otherwise 
agreed  or  acted  in  their  partnership  concerns.'^  ^ 

But  Sanford,  V.  C,  in  Beacham  v.  Bckfwd,'  reviewed  all  the 
authorities  bearing  on  the  question,  and  after  a  full  consideration  of 
it  came  to  the  conclusion  that  there  is  no  genend  rule  relating  to  it, 
but  that  the  allowance  or  refusal  of  interest  miist  depend  upon  the 
circumstances  of  each  particular  case.  And  Judge  Sharswood,  in 
Gyger's  Appeal,*  adopted  the  same  doctrine,  in  view  of  the  confiden- 
tial relation  of  the  parties  and  the  variety  and  complication  of  such 
accounts.'* 

Sec.  352.  With  regard  to  costs,  the  general  rule  is  that  the  party, 
against  whom  the  balance  is  reported,  is  prima  facie  the  person  to 
pay  them.  It  has  even  been  laid  down  that  the  plaintiff  always  pays 
costs  where  an  account  turns  against  him."  But  Mr.  Beames  observes, 
that  this  passs^  expresses  the  rule  too  largely,  for  that,  although 

>  Hite  V.  Hite,  1  B.  Monr.  (Ky.)  177.        209 ;  Hollietep  v.  Barkley,  11  N.  H.  501. 
«  Gridly  v.  Connor,  2  La.  An.  87 ;   see,       ^  Dexter  v.  Arnold,  8  Mas.  (U.  S.  C.  C.) 


also,  1  Johns.  Ch.  (N.  Y^  467. 

» Morrifl  v.  Allen,  14  N.  J.  Eg.  44;  see,  » 3  Sandf .  Ch.  (N.  Y.)  116. 

also,  Harvey  v.  Varney,  104  Mass.  436,  •  62  PenA.  St.  78. 

as  to  presumptions  against  a  partner  '^  See,  also,  8.  C,  1  Am.  Rep.  882 ; 

under  certain  drcumstanoes.  Pond  v.  Clark,  24  Conn.  884 ;  Miller  v. 

<  Tuft  V.  Land.  60  Ga.  889.  Lord,  11  Pick.  (Mass.)  11 ;  Dougheller  v. 

» 1  Lind.  on  Part.  649.  Van  Nostrand,  1  Holftn.  Ch.  (N.  Y.)  69. 

•  Stoughton  V.  Lynch,  2  Johns.  Ch.  "8  Bro.  P.  C.  861 ;  11  Ves.  458. 
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costs  TisuaUy  follow  the  event  of  an  account,  yet  it  has  been  decided 
by  the  highest  authority  that,  where  the  account  is  intricate  and 
doubtful,  there  should  be  no  costs  ; '  and  this  remark  seems  applica- 
ble to  partnership  accounts.  And  even  where  a  bill  filed  by  a  partner 
for  an  account  is  dismissed  on  a  point  of  law  which  was  previously 
doubtful,  it  may  possibly  be  dismissed  without  costs,  if  he  was  morally 
justified  in  proceeding.  In  Sumner  v.  Powell,'  the  executor  of  a 
deceased  partner  had  received  from  the  survivors  a  joint  covenant  of 
indemnity  from  the  partnership  debts.  Having  afterward  been  com- 
peUed  to  pay  partnership  debts,  he  brought  his  bill  folr  an  account 
and  repayment  against  one  of  the  other  partners,  the  rest  having 
become  bankrupt ;  it  was  held  that,  having  disposed  of  his  original 
equity  against  the  firm,  he  had  no  equity  against  this  partner  severally, 
the  covenant  being  joint  and  not  several,  but  the  bill  was  dismissed, 
without  costs. 

It  is  the  usual  course  of  the  court,  where  mutual  account  is  decreed, 
to  reserve  costs  till  after  the  report ;'  but,  where  a  partner  is  guilty 
of  fraud,  or  of  excluding  his  copartners  from  a  due  proportion  of  the 
profits  by  means  of*a  secret  agreement,  costs  may  be  decreed  against 
him  up  to  the  hearing,  and  the  subsequent  costs  may  be  reserved.^ 

>  Beamefl  on  Coets,  12.  'Beames,  12 ;  8  Bro.  P.  C.  860. 

*  2  Mer.  80 ;  and  B6e  Jaoobsen  v.  Hen-        *  1  Sim.  68. 
nekenias,  5  Bro.  P.  C.  488. 
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CHAPTER   XIII. 

IKJUNCTIOlSr. 

Sbc.  858.    Of  the  right  to  an  ii^  unction. 

Ssc.  854.     Will  enjoin  negotiations  of  bills,  when. 

Sbc.  855.     When  partnership  has  been  dissolved. 

Sbc.  856.    Upon  application  of  ezeeator  of  deceased  partner. 

Sbc.  857.    When  injunction  will  be  granted  without  dissolution. 

Sbc.  868.    Of  the  rule  not  to  interfere  in  matters  of  internal  regulation. 

Sbc.  859.    Injunction  and  dissolution — instances  in  which   izg unction  will  be 

granted. 
Sbc.  860.    Partner  seeking  to  restrain  must  show  willingness  himself  to  conform 

to  the  provisionB  of  the  contract. 
Sbc.  861.    Bquitj  will  restrain   one  from  holding  out  another  as  his  partner 

against  his  will. 
Sbc.  862.    Injunction  without  dissolution. 
Sbc.  868.    Real  or  threatened  breach  of  contract  must  be  alleged. 
Sbc.  864.    Instances  in  which  equity  will  restrain. 
Sbc.  865.    Rule  in  Goodman  v.  Whitcomb. 
Sbc.  866.    Injunction  when  there  are  no  grounds  of  dissolution. 
Sbc.  867.    Rule  in  Williams  v.  Williams. 
Sbc.  868.    Mode  of  obtaining  injunction. 

Of  th«  rij^t  to  an  tqjimction. 

Sec.  353.  Although,  as  we  have  already  seen,  a  court  of  equity 
will  not  interfere  to  restrain  the  yiolation  of  a  particular  coTenant 
between  partners,  yet,  where  one  party  has  committed  such  breaches 
of  duty  as  would  warrant  a  decree  for  a  dissolution,  the  court  wiU 
relieye  against  the  future  acts  of  the  offender  by  injunction.  Thus, 
where  one  partner  has  involved  the  partnership  in  debt,  or  has  him- 
self become  insolvent^  the  court  will  restrain  him  from  drawing, 
accepting,  and  indorsing  bills  in  the  name  of  the  firm,  and  from 
receiving  the  partnership  debts.'     So,   it  will   restrain   an  action 

I  Williams  v.  Binglej,  2  Vem.  278,  injunction  and  dissolution.     On  motion 

Mr.  Raithby's  note ;  Master  v.  Eirton,  for  a  special  injunction,  "  upon  hearing 

8Ves.  74;  Lawson  v.  Morgan,  1  Price,  the  said  affidavit,  and  the  six  clerks' 

808  ;  Hood  v.  Aston,  1  Buss.  412 ;  and  certificate,  his  Lordship  doth  order  that 

see  Seaton  on  Decrees,  806.     In  Wil-  an  injunction  be  awarded  to  restrain  the 

liams  v.  Bingley,  the  bill  prayed  for  an  defendant,  Thomas  Hngley,  from  nego> 
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brought  by  one  partner  against  his  copartner,  on  a  separate  and  pri> 
yate  account,  upon  payment  by  the  latter  of  the  money  due  into 
court'  So,  it  will  restrain  the  overbearing  and  oppression  of  one 
partner,*  or  the  application  of  partnership  property  to  a  use  not  war- 
ranted by  the  articles,'  or  an  execution  against  the  partnership  prop- 
erty for  the  separate  debt  of  one  partner/ 

Win  «^toln  negotiation  of  bUls,  when. 

Sec.  354.  The  mere  circumstance  that  a  partner  gives  a  partnership 
bill  for  his  separate  debt  may  or  may  not  lay  a  ground  for  the  issuing 
of  an  injunction  against  its  negotiation,  for  the  person  who  takes  it 
may  or  may  not  have  some  reason  for  supposing  that  his  debtor  had 
a  right  or  authority  so  to  use  the  partnership  name.  But  where  it 
appears  that  an  individual  partner,  indebted  to  the  partnership,  being 
unable  to  pay  his  separate  bill  holden  by  his  bankers,  substitutes  for 
it  by  a  negotiation  with  them  a  partnership  security,   made  and 

tiatingor  accepting  any  biU  of  ezchanii^e  contained  in  the  aseignment  from  the 
or  promifl8ory  note,  except  for  partner*  said  defendant  J  E,  had  commenced  an 
ship  parposeSy  or  doing  any  thing  in  the  action  against  the  defendant  J  N  on  the 
name  and  firm  of  the  jMirtnership,  ex-  said  bonds,  in  the  name  of  the  defend- 
cept    for    partnership    pnrposes ;  and  ant  J  E,  which  action  had  been  tried 
from  receiving  and  applying  any  money  and  a  verdict  obtained  therein  against 
belonging  to  the  said  copartnership,  ex-  the  defendant  J  N.     It  was,  therefore, 
oept  for  partnersliip  purposes,  until  the  prayed  "that  an    injunction    may  be 
said  defendant  shall  fully  answer  the  awarded,  to  restrain   the  defendant  J 
plaintiff's  bill,  and  this  court  make  an  N  from  paying  to   the  said  J  E  the 
order  to  the  contrary."    H.  L.  1805,  B.  moneys  now  due  and  owing  from  him 
51 .     It  is  beUe  ved  that  this  suit  was  upon  and  by  virtue  of  the  several  bonds 
afterward    compromised.     The    usual  bearing  date,  etc.,  for  securing  the  two 
form  of  the  order  is  simply, "  that  the  several  sums  of,  etc.,  and  interest,  or 
defendant  be  restrained  from  entering  any  part  thereof,  and  that  the  defendant 
into  any  contract  or  contracts,  and  from  J  &  may  in  like  manner  be  restrained 
accepting,  etc.,  any  bills,  etc.,  in  the  from  receiving  the  same,  or  any  part 
name  of  the  copartnership."     Seaton,  thereof,  and  bIbo  from  releasing  or  dis- 
808.     Where  there  has  been  coUusion  charging  the  said  J  N  from  the  pay- 
between  a  partner  and  a  third  person,  ment  thereof,  or  from  the  action  oom- 
an  injunction  maybe  awarded  against  menced   by  the  said  plaintiffs  in  his 
the  latter  also.    See  Jervis  v.  White,  7  Majesty's  Court  of  Ein^'s  Bench,  in  the 
Yes.  412.    In  Master  v.  Eirton,  one  N,  name  of  the  said  defen£uit  JE,  against 
a  debtor  of  the  firm,  had  colluded  with  the  said  defendant  J  N,  or  the  judgment 
the  defendant  E.    The  bill  prayed  for  to  be  obtained  in  such  action,  or  any 
an  injunction  against  the  debtor,  to  re-  execution  or  executions,  or  other  pro- 
strain  him  from  paying,  and  against  the  ceedings  to  be  bad  or  taken  therein  by 
defendant  E,  to  restrain  him  from  re-  the  said  plaintiffs  in  the  name  of  the 
oeiving'  the  money.    On  motion  for  the  said  defendant  J  E,  against  the  said  de- 
injunction  it  was  stated  that  since  the  fendant  JN,"  and  it  was  ordered  accord- 
coming  in  of  the  answers  the  partnership  inffly.     R.  L.  1796,  B.  428. 
between  the  plaintiff  and  the  defendant  'Gold  v.  Canham,  2  Swanst.  825. 
J  E  had  been  dissolved,  and  a  deed  of  '  Charlton  v.  Poulter,  1  Ves.  429  ;  19 
disflolution  had  been  executed  by  all  Ves.  148. 

parties  thereto,  and  the  defendant  E  '  Glassington  v.  Thwaites,  1  Sim.  & 

had  aasigned  over  his  interest  in  the  Stu.  124. 

partnership  stocks,  deeds,  moneys,  secu-  *  Taylor  v.  Field,  4  Ves.-  896 ;  Bevan 

rities,  and  effects,  to  the  plainti'ffs  ;  and  v.  Lewis,  1  Sim.  876. 
the    plaintiff,  by  virtue  of  the  power 
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given  without  the  coDsent  or  knowledge  of  his  copartners^  and  the 
bankers  are  aware  that  it  is  so  given  without  their  consent  or 
knowledge,  that  is  a  case  which  comes  within  the  principle  upon 
which  the  court  has  always  been  in  the  habit  of  interfering  by 
injunction.'  Accordingly,  in  one  case,  an  injunction  was  granted 
ex  parte,  to  restrain  the  negotiation  of  a  bill  of  exchange  by  a  holder 
who  had  given  valuable  consideration  for  it,  but  who  had  notice 
that  it  had  been  improperly  accepted  by  a  partner  of  the  plaintiffs  in 
the  partnership  name.'  And  in  another  case,  where  the  holder  took 
the  bill  after  the  plaintiff's  partner  had  obtained  an  injunction,  but 
before  the  order  was  drawn  up,  the  court  not  only  extended  the  injunc- 
tion to  the  holder,  but  ordered  the  security  to  be  deposited  with  the 
Master,  and  it  was  afterward  canceled  by  consent.' 

When  partnanhip  hu  been  dlMolved. 

Sec.  355.  Where  a  partnership  has  been  dissolved,  and  any  of  the 
quondam  partners  attempt  to  carry  on  the  business  for  their  own  ben- 
efit, the  court  will  interfere  by  injunction.*  And  if  an  account  has 
been  finally  settled  between  the  parties,  and  one  partner  is  indem- 
nified by  the  other  from  the  debts  of  the  copartnership,  then,  if  the 
indemnified  partner  be  afterward  compelled  to  pay  a  partnership 
debt,  he  may  retain  money  of  the  other  partner  of  an  equal  amount, 
subsequently  coming  into  his  hands,  although  such  money  be  paid  on 
the  separate  account  of  the  other  partner.  Hence,  upon  payment  of 
the  money  into  court,  he  may  obtain  an  injunction  to  restrain  all  pro- 
ceedings at  law  by  the  other  partner  to  recover  the  money  so  retained.^ 

When  a  stranger  purchases  the  interest  of  one  partner  in  a  firm,  the 
firm  is  thereby  ipso  facto  dissolved,  and  the  destruction  of  the  part- 
nership in  that  way  does  not  iuTcst  the  remaining  partner  with  the 
rights  of  surviving  partner,  and  a  court  of  equity  wiU,  upon  applica- 
tion of  the  purchaser,  alleging  improper  conduct  on  the  part  of  the 
remaining  partner,  appoint  a  receiver  and  enjoin  the  remaining  part- 
ner from  collecting  the  debts  due  the  company  or  otherwise  disposing 
of  the  partnership  effects,*  and  if  the  defendant  demurs  to  the  bill,  or 
moves  to  dissolve  the  injunction,  the  allegations  of  the  bill  are  to  be 
taken  to  be  true.^ 


» Pep  Lord  Eldon,  1  Rubb.  415.  •Ballard  ▼.   ColUaon.  4  W.  Va.  82; 

'  Hood  V.  Aston,  1  Rubs.  41d.  Martin  v. Van  Schaick,  4  Paige's  Ch.  (N. 

» Jervia  v.  White.  7  Vea.  418.  Y.)  479  ;  Wolbert  y.  HarriB,  3  N.  J.  Eq. 

*  De  Taatet  v.  Bordenave,  Jac.  516.  605. 

*Gold  V.  Ganham,  1  Oa.  Ch.  811 ;  3  ^Peatross   ▼.  McLaaghlin,  6    OraU. 

Swanat.  825  ;  Fran.  Max.  86.  (Va.)64;  McGellandv.  Kincaid,  id.  852. 
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Upon  appUofltioii  of  cacwmtor  of  dsoMUMd  iMurtnar. 

Sec.  356.  Upon  the  death  of  a  partner,  occasions  will  arise  for 
injunctions  between  the  surviyors  and  the  representatives  of  the 
deceased.  Thus,  where  an  agreement  is  entered  into  with  one  part- 
ner for  a  lease  to  that  partner  alone,  but  the  lease  is  in  fact  for  the 
benefit  of  the  partnership,  upon  the  death  of  the  partner  with  whom 
the  contract  was  made,  the  court  will  grant  an  injunction  to  restrain 
his  executor  from  disposing  of  the  lease  when  granted,  except  for 
partnership  purposes.'  On  the  other  hand,  upon  motion  by  the  rep- 
resentatives of  a  deceased  partner,  an  injunction  will  be  granted  to 
restrain  the  surviving  partner  from  bringing  ejectment,  upon  his  title 
as  surviving  lessee  of  the  partnership  premises.* 

When  li^anotion  will  be  granted  withont  diMolation. 

Sec.  357.  It  seems  clear  that  a  court  of  equity  will  sometimes 
award  an  injunction  against  one  partner,  without  dissolving  the  part- 
nership ;  perhaps  even  where  the  delinquency  of  that  partner  is  not 
sufficient  to  warrant  a  dissolution.  At  any  rate,  it  certainly  seems  to 
have  been  held  that  a  court  of  equity  will  restrain  the  gross  personal 
misconduct  of  a  partner  without  compelling  a  dissolution  of  the  part- 
nership before  the  expiration  of  the  term.  In  Charlton  v.  Poulter,'  a 
bill  was  filed  by  Bichard  Charlton,  senior  and  junior,  partners  in  a 
brewery,  charging  great  misconduct  by  the  defendant,  the  third  part- 
ner, in  disobliging  and  turning  away  the  customers,  prevailing  on  the 
servants  to  leave  the  brewhouse,  assaulting  and  obstructing  them, 
causing  them  to  quit  their  service,  locking  up  the  books,  retaining  as 
servants  (without  the  plaintiff's  consent)  bruisers  and  boxei*8  who 
obstructed  the  trade,  threatening  to  ruin  the  trade,  and  refusing  to 
account  The  bill  prayed  that,  at  the  end  of  the  partnership,  the 
stock  and  utensils  might  be  valued,  and  that  the  defendant  might  be 
compelled  to  receive  one-third  part  of  the  value,  and  for  an  injunc- 
tion restraining  the  defendant  from  any  act  to  the  obstruction  or 
damage  of  the  trade.  On  motion  after  answer  for  injunction  it  was 
ordered  that  the  defendant  be  restrained  from  using  force,  either  by 
himself  or  any  other  person  or  persons,  to  the  obstruction  or  inter- 
ruption of  the  brewing  trade  in  question,  and  from  removing  or  dis- 
placing any  of  the  servants  hired  or  employed  by  the  partners,  or  the 
major  part  of  them,  in  carrying  on  the  trade,  without  leave' of  the 
court,  and  from  carrying  away  or  removing  out  of  the  counting- 

>Alder  v.Foaracre,8  Swaii8t.489.-    *  Elliot  ▼.Brown,8  8wanBt.496,n.    *  19  Ve8.148,n. 
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honse  belonging  to  the  partnership  any  partnership  books  or  papers 
relating  to  the  said  trade;  and  upon  the  plaintiff's  submission,  it  was 
further  ordered  that  the  plaintiff  be  restrained  in  like  manner. 

Formerly  courts  of  equity  were  so  averse  to  interfering  between 
partners,  that  they  refused  fco  interfere  except  where  the  bill  sought  a 
dissolution^  or  a  dissolution  had  actually  transpired.  This  rule,  how- 
ever,  while  assuming  the  position  of  a  general  rule^  was  never  abso- 
lutely inflexible^  and  it  has  gradually  been  relaxed^  until  now  there  is 
probably  no  instance  in  which  an  absolute  wrong  is  being  done  by  one 
partner  to  another^  in  which  its  interference  may  not  be  obtained. 
Tet,  the  courts  cling  so  closely  to  established  rules,  and  abandon  old 
precedents  and  old  rules  with  such  reluctance,  that  traces  of  the  aver- 
sion alluded  to  may  yet  be  found  in  the  decisions  of  the  courts,  and 
especially  in  those  which  relate  to  the  specific  performance  of  agree- 
ments to  form  partnerships,  and  in  those  which  relate  to  the  appoint- 
ment of  receivers  and  managers.  Indeed^  notwithstanding  the  ex- 
tent to  which  the  rule  has  been  relaxed  in  suits  for  an  account,  or  for  an 
injunction,  one  of  the  first  points  for  consideration,  even  now,  when 
one  partner  sues  another  in  equity,  is,  can  relief  be  had  without  dis- 
solving the  concern  ?  Undoubtedly  it  may  much  more  certainly 
than  formerly,  but  not  always  when  perhaps  it  ought  Without 
stopping  to  inquire  how  the  question  is  to  be  answered  in  any  par- 
ticular case  (for  that  will  be  discussed  hereafter),  it  may  be  stated 
as  a  general  proposition  that  courts  of  equity  will  not,  if  they  can 
avoid  it,  allow  a  partner  to  derive  advantage  from  his  own  miscon- 
duct by'compelling  his  copartner  to  submit  either  to  continued  wrong, 
or  to  a  dissolution  ; '  and  that  rather  than  permit  an  improper  advan- 
tage to  be  taken  of  a  rule  designed  to  operate  for  the  benefit  of  all  par- 
ties, the  courts  will  interfere  at  the  present  day  where  formerly  they 
would  have  declined  to  do  so.  At  the  same  time  they  will  not  take 
the  management  of  a  going  concern  into  their  own  hands,  and,  if  they 
cannot  usefully  interfere  in  any  other  manner,  they  will  not  interfere 
at  all,  unless  for  the  purpose  of  winding  up  the  partnership. 

Of  Um  mle  not  to  latflvteo  la  matUcB  of  Intflnial  regnlatloii. 

Sec.  358.  A  court  of  equity  will  not  interfere  between  partners 
merely  because  they  do  not  agree.  It  is  no  part  of  the  duty  of  the 
court  to  settle  all  partnership  squabbles  ;  it  expects  from  every  part- 
ner a  certain  amount  of  forbearance  and  good  feeling  toward  his  co- 

1  flee  Fairthome  v.  Weston,  8  Ha.  880. 
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partner^  and  it  does  not  regard  mere  passing  improprieties,  arising 
from  infirmities  of  temper,  as  sufficient  to  warrant  a  decree  for  disso- 
lution,  or  an  order  for  an  injunction  or  a  receiver.*  And  when  part- 
ners have  themselves  agreed  that  the  management  of  their  affairs  shall 
be  intrusted  to  one  or  more  of  them  exclusively,  the  court  will  not  re- 
move the  managers,  or  interfere  with  them,  unless  they  are  clearly 
acting  illegally  and  in  breach  of  the  trust  reposed  in  them.^ 

This  principle  has  been  extended  to  companies,  and,  as  a  general 
rule,  it  may  be  stated  that  a  court  of  equity  will  not  interfere  between 
members  of  companies  for  the  purpose  of  enforcing  duties  arising  out 
of  matters  which  are  properly  the  subject  of  internal  regulation.  It 
will  not  interfere  to  control  a  majority,  unless  it  sees  that  the  ma- 
jority has  been  or  is  doing,  or  is  about  to  do,  that  which  is  illegal  even 
for  a  majority  to  do ;  and  it  follows  from  this,  that  the  court  will  not  in- 
terfere in  matters  of  internal  management  until  all  reasonable  attempts 
have  been  made  to  take  the  sense  of  the  general  body  of  partners  on  the 
matters  in  question,  nor  unless  it  is  then  called  upon  to  interfere 
either  by  the  majority  to  control  a  factious  minority,  or  by  a  minority 
to  control  a  majority  that  declines  to  perform  its  legal  duties. 

In  Conlin  v.  Drury,'  a  large  number  of  persons  were  partners  in  a 
concern  called  ^^  The  Bankside  Brewery,"  and  six  of  them,  on  behalf 
of  themselves  and  as  copartners,  filed  a  bill  against  the  managers  and 
others,  aUeging  circumstances  of  gross  mismanagement  and  neglect 
on  the  part  of  the  managers,  and  praying  for  the  appointment  of  a 
receiver.  By  the  deed  of  settlement  the  managers  might  be  removed 
at  any  general  meeting,  and  certain  times  were  fixed  therein  for  such 
meetings,  and  a  committee  was  provided  for  whose  duty  was  to  audit 
accounts  and  advise  with  the  managers ;  this  committee,  or  a  majority 
of  them,  was  authorized,  in  case  the  managers  should  misbehave 
themselves,  to  call  a  general  meeting  of  the  shareholders  to  report 
thereon ;  and  it  was  also  provided  that  no  dissolution  should  be  made 
without  the  consent  of  the  majority  of  three-fourths  of  the  share- 
holders at  a  geneitil  meeting.  The  bill  did  not  disclose  any  facts  that 
show  that  this  redress  was  not  ample,  and  consequently  an  injunction 
and  receiver  was  refused.  Lord  Eldon,  however,  intimated  that,  if 
necessary,  the  court  could  have  compelled  the  managers  to  call  meet- 

'  See  Marshall  v.  Coleman,  2  J.  &  W.  '  See  Lawson  v.  Morgan,  1  Price,  807 ; 

266 ;  Smith  v.  Jeyes,  4  Beav.  503  ;  Law-  Waters  v.  Taylor,  15  Yefl.  10. 

son  V.  Morgan,  1  Price,  807;  Cofton  v.  «1  V.  &  B.  154;   see,  also.  Waters  v. 

Horner,  6  id.  537 ;  Warder  v.  Stilwell,  Taylor,  15  Vee.  10 ;   Ellison  ▼.  Bignold, 

8  Jar.  (N.  S.)  9 ;  Anderson  v.  Anderson,  2  J.  &  W.  503 ;  Beaumont   v.  Meredith, 

25  Beav.  190.  8  V.&  B.180;  Miles  v.Thomas,  9  Sim. 606. 
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ingSy  and  if  a  delinquency  in  that  respect  had  been  made  oat,  it 
wonld  have  acted  without  hesitation,  but  that  there  must  be  a  posi- 
tive necessity  for  such  interference,  and  that  it  must  also  appear  that 
the  remedies  provided  in  the  articles  had  first  been  exhausted.  In 
Foss  V.  Harbottle/  two  members  of  an  incorporated  company,  called 
The  Victoria  Park  Company,  filed  a  bill  against  the  directors  and 
others,  charging  them  with  numerous  fraudulent  and  illegal  acts, 
misapplying  the  property,  alienating  and  wasting  it,  and  praying  that 
the  defendants  be  compelled  to  make  good  the  losses  sustained  by 
their  acts,  and  for  the  appointment  of  a  receiver  to  apply  the  prop- 
erty to  the  payment  of  its  debts,  and  to  secure  the  surplus,  if  any. 
The  general  result  of  the  act  incorporating  the  company  was  (in  the 
opinion  of  the  court)  to  make  the  directors  the  governing  body,  sub- 
ject to  the  superior  control  of  the  proprietors,  who,  when  assembled 
in  general  meeting,  had  power  to  originate  proceedings  for  any  pur- 
pose within  the  scope  of  the  company's  powers,  as  well  as  to  control 
the  directors  in  any  acts  which  they  might  have  originated.  The 
court  was  of  opinion  that  the  acts  of  the  defendant  complained  of 
were  of  such  a  nature  as  to  be  capable  of  confirmation  by  a  majority 
of  the  members  of  the  company ;  that  it  did  not  appear  that  any 
attempt  had  been  made  to  bring  those  acts  before  a  general  meeting 
of  the  shareholders,  and  that  under  those  circumstances  the  court 
could  not  interfere  at  the  suit  of  a  minority,  whatever  it  might  have 
been  induced  to  do  if  proper  means  had  been  resorted  to  and  found 
ineffectual  to  set  the  general  body  of  shareholders  in  motion. 

In  Mozley  v.  Alston,'  a  bill  was  filed  by  two  shareholders  of  a  rail- 
way company  against  the  company  and  its  directors,  alleging  that  the 
latter  had  been  illegally  appointed ;  that  they  had  possession  of  the 
seal  of  the  corporation,  and  that  they  were  about  to  use  it  for  various 
improper  purposes.  The  bill  prayed  that  the  directors,  who  were 
defendants,  might  be  restrained  from  acting  as  directors,  and  be 
ordered  to  place  the  seal,  and  the  books  and  documents  of  the  com- 
pany under  the  control  of  its  lawful  directors.  It  appeared  from  the 
statements  of  the  bill  that  a  majority  of  the  shareholders  agreed  with 
the  plaintiffs  in  their  view  of  the  illegality  of  the  defendant's  appoint- 
ment, and  the  court  held  that,  if  that  were  so,  there  was  nothing  to 
prevent  the  company  from  filing  a  bill  in  its  corporate  character  to 
remedy  the  alleged  evils ;  and  that  as  the  plaintiffs  showed  no  reason 

>2Ha.461.  »lPh.  790. 
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to  justify  them  alone  in  applying  to  the  conrt  for  redress,  they  were 
not  entitled  to  its  assistance. 

These  cases  ha^e  been  followed  by  a  variety  of  others/  One  of  the 
most  characteristic  of  the  class  is  perhaps  Bailey  v.  The  Birkenhead, 
Lancashire  and  Oheshire  Junction  Railway  Company,'  where  a  bill 
was  filed  by  one  of  a  set  of  shareholders  in  an  amalgamated  company, 
alleging  that  an  unfair  and  unnecessary  call  had  been  made  upon  that 
set,  and  seeking  to  restrain  proceedings  to  enforce  payment  of  the  call. 
Lord  Langdale  thought  that  the  case  could  only  be  considered  as  an 
attempt  to  induce  the  court  to  interfere  in  the  internal  management 
of  the  affairs  of  a  company,  and  to  take  upon  itself  to  determine  a 
question  which  might  well  and  ought  to  be  determined  by  the  share* 
holders  themselves  at  general  meetings.  In  other  cases  the  court  has 
declined  on  similar  grounds  to  restrain  payment  of  a  dividend  by  a 
company  before  its  works  were  completed,'  or  before  its  unsecured 
debts  were  paid.^ 

In  such  cases  as  these,  the  minority  who  complain  of  the  managing 
body  should,  before  appealing  to  the  court  of  chancery,  endeavor  to 
bring  the  matter  of  their  grievances  before  their  fellow  shareholders, 
and  ascertain  what  the  views  of  the  majority  are ;  and  until  this  is 
done  the  court  will  not  restrain,  uhless  fche  act  against  which  an 
injunction  is  sought  is  illegal  or  so  oppressive  as  to  call  for  equitable 
interference.  * 

Ii^Janotion  and  diuolation — initanoea  in  which  i^Jimction  will  be  granted. 

Sbc.  359.  Where  a  bill  alleged  substantially  that  tlie  complainant 
had  bought  the  interest  of  H  in  the  newspaper  publishing  firm  of  B 
and  H,  and  that  B  had  collected  the  debts  of  the  firm  and  was  wast- 
ing the  proceeds,  and  that  owing  to  personal  and  political  differences, 
etc.,  irreparable  mischief  would  be  done  if  B  retained  the  manage- 
ment, etc.,  it  was  held  that  it  set  forth  grounds  for  an  injunction 
and  the  appointment  of  a  receiver.* 

It  was  formerly  a  matter  of  controversy  whether  an  injunction 
restraining  a  partner  would  be  granted  unless  there  was  a  prayer  for 

'  See,  in  addition  to  those  mentioned  '  Browne  v.  The  MonmonthBhire  Rail- 
in  the  text,  Edwards  v.  The  Shrewabnry  way  and  Canal  Co.,  18  Beav.  82. 
and  Birmingham  Rail.  Co.,  3  De  G.  &  ^Stevens  v.  The  Soath  Devon  Rail. 
Sm.  537 ;    Yetts  ▼.  The  Norfolk  Rail.  Co.,  9  Ha.  818. 

Co. .  8  id.  293;  Kent  y.  Jackson,  14  Beay.  *  The  Exeter  and  Crediton  Rail  Co.  v. 

867,  and  2  De  G.,Mac.&  G.  49;  Inder-  Bnller,  5  Rail.   Ca.  211;    Lindlej  on 

wick  y.  Snell,  2  Mac.  &  G.  216.  Part.  p.  762,  et  ieo, 

*  12  Beay.  488.     Compare  Preston  v.  •  Ballard  y.  GoUiton,  4  W.  Ya.  826. 
Grand  Collier  Dock  Co..  11  Sim.  827. 
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a  dissolution/  But^  as  has  been  previously  stated,  an  injunction  will 
not  be  now  denied^  either  in  England  or  in  this  country,  on  that 
ground.'  Equity  will  restrain  a  person  from  holding  out  another  as 
a  partner  against  that  person's  assent;'  so  it  will  restrain  persons 
from  interfering  with  the  partnership^  as  an  executor  of  a  deceased 
partner,  who  seeks  to  interfere  in  the  management  of  the  business, 
or  to  control  the  deceased  partner's  interest  therein,^  or  a  person 
claiming  one  partner's  share  under  a  judicial  sale  or  otherwise.' 

As  between  the  partners,  equity  will  in  proper  cases  interfere  by 
injunction  :  as,  to  prevent  one  partner  from  doing  acts  inconsistent 
with  the  express  or  implied  conditions  of  the  partnership  agreement ; 
as,  from  setting  up  a  similar  business  in  the  same  locality,  or  indeed 
from  engaging  in  any  other  business  that  essentially  interferes 
with  the  business  of  the  firm.  In  England  v.  Curling,*  one  of  the 
partners,  before  the  time  had  expired,  attempted  to  dissolve  the 
partnership  and  retired  from  the  business,  and  entered  into  partner- 
ship with  other  parties.  Upon  application  of  his  old  partners  he  was 
restrained  from  carrying  on  business  with  his  new  partners,  or  any 
other  persons  than  his  old  partners,  and  his  new  partners  were  also 
restrained  from  carrying  on  business  with  him,  until  the  expiration 
of  the  term  for  which  the  old  {Partnership  was  formed.  But  if  the 
partnership  term  is  indefinite,  one  partner  may  retire  at  will  and  engage 
in  the  same  business  in  opposition  to  his  former  partners,  unless  he  has 
contracted  not  to  do  so,^  even  though  he  has  sold  his  interest  to  his 
copartner,'  provided  he  does  not  attempt  to  carry  on  business  in  such  a 
way  as  lead  people  to  believe  that  he  is  the  successor  of  the  old  firm.* 
He  may  indicate  that  he  was  formerly  connected  with  the  old  firm, 
but  must  not  hold  himself  out  as  its  successor.^'  So,  one  partner  will 
be  restrained  from  using  the  partnership  name  improperly,  as  by  signing 

1  Marshal  ▼.  Colman,  2  Jac.  ft  W.  266.  v.  Atkinson,  2  Bro.  G.  G.  272 ;  Newell  ▼. 

'  Garlton  ▼.  Poalter,  19  Vee.  148;  Mills  Townsend,  6  Sim.  419. 

▼.  Thomas,  9  Sim.  609 ;  Ghavany  ▼.  Van  *  8  Beav.  129. 

Sommer,  1   Swanst.  512 ;   Plunkett  ▼.  "^  Parsons  ▼.  Hajward,  81  L.  J.  Gh. 

Dillon.  4  Hooflt.   (Del.)  888 ;  Gregg  ▼.  666 ;    Shackle  v.  Bi^er,  14  Yes.   468 ; 

Brower,  67  111.  626.    But  see  contrary  Ghunton  y.  Douglass,  Johns.  174 ;  Gant- 

doctrine  in  a  recent  case  in  Georgia,  well  v.  Lje,    17  Ves.  885 ;    Daviee  ▼. 

Davis  ▼.  Weaver,  46  Ga.  626.  Hodgson,  25  Beav.  177 ;  Kennedy  v.  Lee. 

*Troaghton  v.  Hunter.  18  Beav.  470;  8  Mer.455 ;  Harrison  v.  Gardner.  2  Mad. 

Bouth  V.  Webster,  11  id.  561 ;  Bullock  198 ;  Lindley  on  Partnership,  842. 

V.  Ghapman,  2  De  G.  &  S.  211.  *  Parsons  v.  Hay  ward.  anU. 

«  Hawkins  v.  Hawkins,  4  Jur.  (N.  S.)  •  Hunt  v.  Hancodt,  16  L.  T.  499. 

1045 ;    Gold  v.  Ganham,  2  Sw.  826  n. ;  "  Qark  v.  Leach.  32  Beav.  14 ;  Br»d- 

Hartz  V.  Schrader,  8  Ves.  817.  bury  v.  Dickens,  27  id.  58 ;  Marshall  v. 

*  Bevan  v.  Lewis,  1  Sim.  876 ;  Phillips  Watson,  25  id.  501 . 
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it  to  notes  for  his  own  private  purposes/  or  from  negotiating  or  accept- 
ing bills  for  other  than  partnership  purposes;*  or  from  concealing  or  keep- 
ing the  partnership  books  so  that  they  cannot  be  inspected  by  his  copart- 
ners;* or  from  collecting  the  debts  of  the  firm  under  certain  circum- 
stances;^ or  generally,  from  doing  any  act  inconsistent  with  his  con- 
tract, or  with  his  relations  as  a  partner,  or  that  injuriously  affect^* 
the  interests  of  the  firm.  Thus,  in  Morris  v.  Colman,*  one  of 
the  proprietors  of  the  Haymarket  Theater  was  restrained  from 
acting  contrary  to  the  articles  of  partnership,  by  writing  plays  for 
other  theaters ;  and  in  Glassington  y.  Thwaites,*  an  injunction 
was  obtained  by  one  of  the  partners  in  the  publication  of  a  daily 
journal,  against  his  copartners,  restraining  them  from  publishing 
in  another  paper,  with  which  they  were  connected,  any  matter 
or  information  that  was  obtained  for  and  should  first  have  been  pub- 
lished in  the  former  paper.  In  a  suit  instituted  for  the  purpose  of 
having  a  partnership  dissolved,  or  of  having  an  account  taken  after 
a  partnership  has  been  dissolved,  it  has  never  been  doubted  that  an 
injunction  will  be  granted  to  restrain  one  of  the  partners  from 
doing  any  act  that  will  impede  the  winding  up  of  the  concern;  as, 
from  carrying  on  the  business  for  any  other  purpose  than  closing  it 
up,^  or  from  excluding  another  partner  or  the  executor  of  a  deceased 
partner  from  the  examination  of  the  books  or  property  of  the  firm.^ 
So  the  executor,  as  well  as  other  persons  in  whom  the  legal  estate  of 
any  part  of  the  property  of  the  firm  may  be  in^  will  be  restrained 
from  making  an  improper  use  of  it.*  So,  if  the  surviving  partner 
has  been  guilty  of  any  breach  of  trust,  so  as  to  make  it  apparently 

'  Hood  V.  Ashton,  1  Bass.  412 ;  Jervis  ant,  took  the  conveyances  in  their  own 
V.  White,  7  Ves.  413.  name,  and  on  the  dissolntion  of  the 
'  Jervis  ▼.  White,  ante,  partnership  sold   and    mortgan^ed   the 
'  Greatrex  V.  Greatrex,  1  De  G.  &  S.  lands  to  the  other  defendants.    Bat  the 
693;  Charlton  ▼.  Poolter,  19  Ves.  147,  n;  injanction  was  dissolved  upon  the  corn- 
Taylor  v.  Davis,  7  L.  J.  (N.  S.)  179.  ing  in  of  the  answer  alle^ng  that  the 
^Reaid  v.  Bowers,  4  Bro.  C.  C.  440.  defendants  were  employed  at  wages  to 
'  18  Ves.  437.  be  measured  by  a  proportion  of   the 

*  1  Sim  &  Sta.  profits,  and  denying  that  the  title  to  the 
^  De  Tastet  v.  Bordenave,  Jac  516.  lands  was  taken  in  their  names  without 
^Elliott  V.Brown,  8  Swanst.  489,  n ;  the    knowledge  of    the    complainant. 

Hawkins  v.  Hawkins,  4  Jar.(N.  S.)  1045.  Where  one  partner  who  is  insolvent  or 

*  Alden  v.  Fooracre,  8  Swanst.  490,  n.  in  failing  drcamstancee,  without  the 
In  McMahon  v.  O'Donnell,  20  N.  J.  Eq.  consent  and  against  the  will  of  his  oo- 
306,  the  court  granted  an  injunction  on  partner,  is  disposing  of  the  partnership 
the  allegations  in  a  bill  that  the  com-  effects  and  making  use  of  the  proceeds 
plainant  and  two  of  the  defendants  for  his  own  purposes,  his  copartner  is 
were  partners,  and  purchased  lands  for  entitled  to  an  injunction  restraining  him 
partnership  purposes,  and  that  the  de-  from  so  doing,  and  to  have  a  receiver 
fendants  fraudulently,  and  without  the  appointed.  Phillips  v.  Frezenart,  67  N. 
knowledge  and  consent  of  the  complain-  C.  370. 
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onfiafe  to  confide  the  winding  np  of  the  concern  to  him,  he  will  be 
enjoined  from  disposing  of  the  partnership  assets,  or  collecting  debts 
due  it,'  as  the  interests  of  the  concern  ought  not  to  be  jeopardized  by 
intrusting  them  to  a  person  who,  in  any  respect,  has  shown  himself 
unworthy  of  the  trust  But,  unless  i^ere  is  a  very  good  reason  shown 
therefor,  a  surriving  partner  will  not  be  restrained  from  carrying  on 
the  business  under  the  old  firm  name,*  but  i^e  executor  of  a  deceased 
partner  will  be  restrained,  at  the  suit  of  the  surriyor,  from  carrying 
on  business  in  the  name  of  the  old  firm  at  least,  until  i^e  right  to  do 
so  is  determined  at  law.' 

>InBakllardT.Calli8oii.4W.Va.836,itwu  Fnuan  Langdon  in  BoeeeMioa.  In 
held  that  a  bill  that  set  forth  aabstaii-  Jane,  1£28,  Frnam  Langdcm  took  into 
tiallj  that  the  complainant  had  bought  partnership  with  her  the  plaintiir, 
theintexest  of  H»  in  the  newspaper  pnb-  James  Lewis  (who  warn  the  half 
lialiing  finn  of  B  &  H ;  that  B  had  ool>  brother  of  the  intestate,  and  waa  then 
lected  debts  dae  the  firm,  and  wu  toatt-  considered  to  be  his  sole  next  of  kinX 
ing  the  proceeds  ;  that  owing  to  peieonal  and  they  carried  on  the  bnaineai  nnder 
and  politiod  differences,  etc,  irrepara-  the  same  firm  and  at  the  same  place, 
ble  miediief  would  be  done  if  B  retained  Daring  the  paitnenhip,  William  To- 
the  management  of  the  business,  the  bias  Langdon  claimed  to  be  the  son  and 
court  held  that  this  presented  a  good  sole  next  of  kin  of  the  intestate,  and  di- 
noand  for  an  inianction  and  receiver,  vers  legal  proceedings  were  had,  with 
Harze  v.  Sdiroder,  8  Ves.  817.  Bat,  respect  to  snch  claim,  between  William 
nnless  some  fraud  or  improper  con-*  Tooias  Lsnfdon  and  Fruxan  Langdoa 
duct  on  the  part  of  the  partners,  in  the  and  James  Lewis.  In  Jolj,  1832,  thej 
management  of  the  business  is  shown,  came  to  an  agreement  in  writing  for 
an  assignee  of  one  of  the  partners  will  the  settlement  of  their  disputes,  where- 
not  be  entitled  to  an  injunction  or  the  by  it  was  agreed  that  the  bosinesB  of 
appointment  of  a  receiver,  and  the  fact  William  Langdon  and  the  profits  arisen 
that  they  refuse  to  permit  him  to  inter-  from  the  same  sines  his  decease  should 
fere  personally  in  the  business  of  the  belong  to  Frusan  Langdon  and  James 
firm  is  no  ground  for  granting  either.  Lewis.  In  November.  1834,  Frosaa 
McGlensey  v.  Cox,  5  Penn.  (L.  J.  Rep.)  Langdon  died,  having,  by  her  will,  ap- 
208.  When  the  facts  are  doubtful  an  pointed  the  defendant,  Augustus  Lang- 
injunction  will  not  be  granted.  Baxter  dcm,  and  two  other  persons,  her  exeea- 
V.  Buchanan,  3  Brewst.  (Penn.)  435.  tors.    After  the  dewi  of  Frozan  LAnc- 

*  Webster  v.  Webster,  8  Swanst.  480,  don,  James  Lewis  took  the  plaintiff;  Q. 

n ;  Lewis  v.  Langdon,  7  Sim.  421.  £.  Warren,  into  partnership  with  him, 

'  In  Lewis  v.  Langdon,  7  Sim.  421,  it  and  they  carried  on  the  business  at  Ko. 
appeared  tliat  in  and  before  1788  58  Great  Russell  street,  under  the  firm 
Stephen  Brookman  and  Joshua  Lang-  of  James  Lewis  &  Co.,  successors  to 
don  carried  on  the  business  of  making  Brookman  &  Langdon.  In  January, 
and  selling  lead  pencils,  at  No.  f&  1885,  the  defendant,  Augustus  Langdon, 
Great  Russell  street,  Bloomsbury,  nn-  commenced  carrying  on  the  business  of 
der  the  firm  of  Brookman  and  Lang-  making  and  selling  lead  pencils  nnder 
don.  In  1788  Stephen  Brookman  died,  the  firm  of  Brookman  A  Langdon,  at  No. 
In  1798  Joshua  Langdon  died,  having,  27  Great  Russell  street.  In  May,  1885, 
by  his  will,  appointed  William  Lang-  the  bill  was  filed,  praying  that  the  de- 
don  his  executor  and  made  him  his  fendant  might  be  restrained  from  marit- 
residuary  legatee.  In  May,  1828,  Wil-  ing  any  pencils  with  the  name  or  firm 
liam  Lsngdon  died  intestate,  and  ad-  of  Brookman  &  Langdon,  and  from 
ministration  of  his  effects  was  granted  using  the  same  name  or  firm  in  carrying 
to  Fruzan  Langdon,  his  widow.  After  on  his  business,  and  that  he  might  ac- 
the  deaths  of  Stephen  Brookman,  count  for  and  pav,  to  the  plaintifb,  the 
Joshua  Langdon  and  William  Langdon,  profits  made  by  him  by  using  that  name 
the  business  was  carried  on  under  the  or  firm.  The  plaintiffs  moved  for  the 
same  firm  and  at  the  same  place,  by  injunction. 
Joshua  Langdon,  William  Langdon  and  The    Vice-chancellor     said :     "  The 
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So^ where  a  sait  for  dissolution  is  pending,  one  partiier  will  be  restrained 
from  improperly  interfering  with  or  obstructing  the  partnership 
business/  or  from  drawing,  accepting,  or  indorsing  bills  of  exchange 

or  notes  for  other  than  partnership  purposes,'  and  in  case  there  is  bad 
faith  on  the  part  of  the  indorsees  or  payees  of  such  obligations,  they 
will  also  be  restrained  from  negotiating  them.'  So,  during  the  pend- 
ency of  proceedings  for  a  dissolution,  a  partner  will  be  restrained  from 
getting  in  firm  debts,*  from  withholding  the  firm  books,*  or  from 

question  in  this  case  depends  on  the  der  a  given  name,  that,  during  the  part- 
right,  in  the  surviving  partner,  to  carry  nership,  it  is  the  joint  right  of  tnem 
on  the  business  under  the  name  of  the  both  to  carry  on  the  business  under  that 
partnership.  Lord  Eldon  certainly  has  name,  and  that,  upon  the  death  of  one 
expressed  a  doubt  in  the  case  of  Craw-  of  them,  the  right  which  they  before 
shay  V.  Collins,  15  Yes.  227,  upon  what  had  jointly,  becomes  the  separate  right 
has  been  understood  to  be  the  proposi-  of  the  survivor.  My  opinion,  therefore, 
tion  laid  down,  by  Lord  Rosslyn,  in  the  is  that  Mr.  Lewis,  by  Incoming  the  sur- 
case  of  Hammond  v.  Douglas,  5  Yes.  viving  partner  of  Mrs.  Langdon,  had,  in 
589..  It  is  true,  that  the  question  might  himself,  the  right  to  use,  either  simply 
have  been,  to  a  certain  decree,  whether,  or  in  a  modified  way,  the  firm  of  Brook- 
having  regard  to  what  had  taken  place,  man  Ss  Langdon  under  which  the  part- 
the  money  should  be  considered  to  be-  nership  business  was  agreed  to  be  car- 
long  to  one  party  ratherthan  to  another ;  ried  on  by  virtae  of  a  clause  which  I 
and  it  is,  also,  observable  that  Lord  El-  find  in  the  agreement,  and  he  cannot 
don  might  have  been  throwing  out  his  be  said  to  have  abandoned  that  right ; 
observations  with  reference  to  a  sup-  for  he  has  made  use  of  the  firm  as 
posed  connection  between  th«  place  subsidiary  to  the  new  partnership  which 
where  the  business  was  carried  on,  and  he  is  now  carrying  on  under  the  name 
the  good- will.  But  it  occurs  to  me  that,  of  James  Lewis  &  Co.,  successors  to 
if  the  good- will  is  to  be  considered  as  a  Brookman  &  Langdon,  and  thereby  he 
salable  article  which  belongs  to  the  connects  himself  with  the  former  part- 
pannership,  then  this  consequence  must  nership  of  Brookman  &  Langdon.  As, 
follow,  namely,  that  the  surviving  part-  therefore,  Mr.  Lewis  has  never  aban- 
ner  must  be  under  an  obligation  to  doned  the  right  which  accrued  to  him 
carry  on  the  trade  for  some  time  after  on  the  death  of  Mrs.  Langdon,  the  con- 
his  partner's  death  in  order  that  the  sequence  is  that  Mr.  A.  Langdon,  who 
thing  which  is  said  to  be  salable,  may  is  the  executor  only  of  Mrs.  Langdon, 
be  preserved  until  it  can  be  sold.  If  a  has  no  right  to  use  the  partnership  firm 
partnership  were  carried  on  between  A  for  his  own  benefit,  and,  therefore,  I 
and  B  under  the  name  of  Smith  &  Co.,  shall  immediately  grant  an  injunction 
and  the  surviving  partner  chose  to  dis-  to  restrain  him  from  using  that  firm  in 
continue  the  busineBB  and  to  write  to  carrying  on  his  business.  But  if  the 
the  customers  and  say  that  his  partner  parties  wish  to  have  the  question  de- 
was  dead,  and  that  the  business  was  at  cided  in  a  court  of  law,  I  will  direct  an 
an  end.  the  efi'ect  would  be  that  that  action  to  be  brought  by  Mr.  Lewis 
which  is  said  to  be  salable  would  cease  against  Mr.  A.  Luigdon  for  that  pur- 
to  exist.     Now  what  power  is  there  in  pose." 

a  court  of  equity  to  compel  a  partner  *  Smith  v.  Juges,  4  Beav.  508 ;  Charl- 

to  carry  on  a  trade  after  the  death  of  ton  v.  Poulter,  19  Yes.  148  n. 

his  conartner,  merely  that,  at  a  future  '  Hood  v.  Aston,  1  -  Ross.  412  ;  Wil- 

time,  tne  good- will,  as  it  is  called,  may  liams  v.  Bindley,  2  Yem.  278  n. ;  Jarvis 

be  sold  ?  It  is  plain  that,  unless  there  is  v.  White,  7  Yes.  412. 

such  a  poorer  in  this  court,  it  must  be  'Hood   v.    Aston,    ante;   Jarvis    v. 

in  the  discretion  of  the  surviving  part-  White,  arUe. 

ner  to  determine  what  shall  be  done  *  Reed  v.  Bowers,  4  Bro.  C.  C.  441 ; 

with  the  good-will;  and,  if  that  is  the  *  Qreatrex  v.  Qreatfex,  1  De  G.  &  Sm. 

case,  it  must  be  his  property.     I  cannot  692;   Taylor*  v.  Davis,  8  Beav.  888  n. ; 

but  think,  when  two  partners  carry  on  Charlton  v.  Poulter,  19  Yes.  148  n. 
a  business  in  partnership  together  on- 
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doing  any  act  that  will  operate  injariouslj  to  the  firm.'  An  injunc- 
tion will  also  l)e  granted  to  restrain  a  stranger  who  has  bought  or 
otherwise  came  into  possession  of  one  partner's  share  in  the  business, 
from  interfering  therewith/  as  an  assignee  in  bankruptcy/  a  sheriff  * 

m 

or  an  executor  or  other  person,  by  whatever  means  he  may  have  be- 
come Tested  with  the  interest  of  one  partner.*  So  an  injunction  will 
be  issued  to  restrain  a  partner  from  violating  a  special  agreement  with 
the  firm,  as  not  to  set  up  a  similar   business  in  the  vicinity;*  from 

^  Manshall  ▼.  Watson,  25  Beav.  501.  and  in  aU  things  aid  and  assist  Whitta- 

In  Davidson  v.  Napier,  1  Sim.  297,  one  ker  in  carrying  on  the  same,  as  they 

of  a  firm  of  solicitors  became  bankrapt,  had  been  accostomed  to  do  (Wiiittaker, 

and  the  assienees  excluded  him  from  or  Whittaker  and  Tatham,  finding  the 

interfering  with  the  afiEairs  of  the  firm,  necessary  capital).    And  that  Howe  and 

The  court  refused  to  order  them  to  de-  Heptinstall  should  also  respectively  use 

liver  to  him  the  papers  belonging  to  the  their  utmost  endeavors  to  retain  their 

cUents  of  the  firm,  unless  the  clients  as-  then  present  clients,  and  secure  the  pos- 

sented  thereto.  session  of  the  said  business,  as  the  same 

'  Allen  V.  Kilbre,  4  Hadd.  464.  had  been  and  was  carried  on  by  them,  to 

'  Fraser  v.  Kershaw,  2  K.  &  J.  496.  Whittaker,    during   the    term  of  two 

*  Bevan  v.  Lewis,  1  Sim.  376 ;  Newell  years  and  after  the  expiration  thereof; 
V.  Townsend,  6  id.  419.  and  further,  that  neither  of  them,  Howe 

*  Phillips  V.  Atkinson,  2  Bro.  C.  C.  and  Heptinstall,  should  afterward  prac- 
272 ;  Freeland  v.  Stansfield,  2  Sm.  &  G.  tice  as  solicitors  or  attorneys  in  any  part 
479.  of  Qreat  Britain  for  the  space  of  twenty 

*  In  Whittaker  v.  Howe,  8  Beav.  888,  years  without  the  consent  of  Whitta- 
the  plaintiff  moved  for  an  injunction  to  ker."  And  it  was  also  aneed,  that  the 
restrain  the  defendant  from  detaining  plaintiff,  Tatham,  should  from  the  ad- 
and  keeping  possession  of  or  destroying  mission  of  Whittaker  as  attorney  be- 
certain  documents ;  and  also  to  restrain  come  a  copartner  with  Whittaker  for 
him  from  carrying  on  the  business  of  nine  years,  and  receive  a  fixed  portion 
an  attorney  and  solicitor.  It  appeared  of  the  profits,  and  "  that  all  books  and 
that  in  the  year  1881  the  plaintiff  pur-  accounts  which  had  been  theretofore 
chased  the  defendant's  business,  or  in-  kept  in  respect  of  the  said  business, 
terest  in  his  business  as  an  attorney  and  should  be  kept  at  the  chambers  where 
solicitor,  then  being  carried  on  by  the  the  business  should  be  carried  on,  with 
defendant  and  one  Heptinstall  as  part-  liberty  for  any  of  the  parties  to  the 
ners.  On  August  4th,  1881,  the  plain-  agreement,  or  their  representatives,  to 
tiff  and  the  defendant,  and  his  partner  luive  access  thereto."  Mr.  Whittaker 
Heptinstall,  executed  an  agreement  secured  the  payment  of  the  5,0002.  as  re- 
whereby  it  was  agreed  that  the  plaintiff,  quired  on  the  7th  of  November,  1831, 
upon  his  admission  in  Midielmas  Term  and  he  became  admitted  as  an  attorney 
then  next,  should  become  a  partner  and  solicitor.  The  agreement  was  acted 
with  Howe  &  Heptinstall  for  two  years,  upon,  and  the  business  carried  on  under 
and  should  give  5,000^.  for  the  partner-  the  firm  of  Howe,  Heptinstall  &  Whit- 
ship,  and  as  the  consideration  for  the  ab-  taker.  The  money  was  actually  paid 
solute  purchase  of  all  their  interest  in  in  the  month  of  June,  1882,  and  Mr. 
the  business,  during  and  after  the  expir-  Howe  received  8,0002.  as  his  share  of  it. 
ation  of  two  years.  Howe  &  Heptinstall  During  the  progress  of  the  two  years, 
agreed  to  put  plaintiff  into  the  pos-  at  the  end  of  wmch  Messrs.  Howe  and 
session  of  all  the  profits  of  the  business  Heptinstall  were  to  retire,  Mr.  Whitta- 
from  the  time  that  the  5,0002.  should  be  ker  began  to  apprehend  that  even  after 
secured  as  therein  mentioned,  but  thev  the  expiration  of  two  years  it  mieht  be 
were  nevertheless  to  continue  in  busi-  very  important  to  him  to  have  the  ad- 
ness  as  the  copartners  of  Whittaker  for  vantage  of  being  assisted  by  the  greater 
two  years  from  such  time,  and  were  experience  and  established  character  of 
during  such  two  years  to  attend  at  the  "Mi.  Howe,  and  in  May,  1838,  he  wrote 
chambers  wherein  the  bumess  should  a  letter  to  Mr.  Howe,  thereby,  very  ear- 
be  carried  on,  and  it  was  agreed  that  nestly,  requesting  him  to  continue  his 
Howe  and  Heptinstall  should  carry  on,  assistance  in  the  business  after  the  end 
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retaining  a  partnership  book  which  he  has  come  into  possession  of 
contrary  to  the  terms  of  the  partnership  agreement;*  from  divulging 
a  secret  of  the  trade,'  or  from  carrying  on. the  same  business  in  such  a 

way  as  to  induce  people  to  believe  that  he  is  the  successor  of  the  firm." 

of  the  two  years.  After  eome  treaty,  belonging  to  the  clients  of  the  partner- 
Mr.  Howe  agreed  to  do  so,  in.considera-  ship.  ^.  Howe  took  chambers  in  the 
tion  of  his  receiving  6002.  a  year  as  a  neighborhood,  for  the  purpose  and  with 
remuneration,  which  was  some  time  af-  the  intention  of  carrying  on  business  as 
terward  increased  to  7002.  a  year.  Mr.  an  attorney  and  solicitor,  and,  as  was 
Heptinstall  retired  from  the  business  stated  by  the  plaintifTs  affidavit,  he 
altogether  at  the  end  of  two  years.  Mr.  threatened  and  intended  to  solicit  the 
Howe  continued  to  act  under  the  new  clients  of  plaintiffs'  partnership,  and  to 
arrangement,  under  which  a  question  induce,  or  endeavor  to  induce,  sudi 
arose,  whether  he  was  a  partner  with  clients  to  take  away  their  business  from 
Whittaker  and  Tatham.  This  question  the  plaintiffs'  firm,  and  to  employ  him, 
did  not  appear  to  have  arisen  out  of  any  the  defendant,  in  respect  of  their  bust- 
dispute  as  to  the  emoluments  of  the  ness ;  and  he  intended  to  make  use  of 
business,  but  seemed  rather  to  be  one  the  documents  and  papers,  which  were 
of  liability  and  feeling,  and  particularly  so  as  aforesaid  surreptitiously  obtained 
whether  the  defendant  stood  in  relation  by  him  from  the  chambers  of  said  part- 
to  Messrs.  Whittaker  and  Tathun  in  nership,  for  the  purpose  of  furthering 
the  capacity  of  clerk  or  in  some  supe-  his  said  designs,  and  of  preventing  the 
rior  station.  On  the  12th  of  August,  plaintiffs  froiii  transacting  the  business 
1840,  the  defendant  sent  to  the  plaintiff,  of  their  said  clients,  and  of  otherwise 
Whittaker,  a  letter,  stating  amongst  embarrassing  the  plaintiffs  in  the  con- 
other  things,  *'  that  all  intercourse  in  duct  of  such  business.  It  was  also  al- 
the  nat  ure  of  partnership  and  otherwise  leged  by  the  plaintiff8,that  the  defendant 
must  cease  at  the  expiration  of  the  nine  intended  to  practice  in  the  name  of  a 
years  from  whence  he  entered  partner-  third  person  in  such  manner  as  to  evade 
ship/'  which  occurred  on  the  7th  No-  his  agreement.  The  plaintiffs  thereupon 
vember,  1840.  In  August,  1840,  the  filed  their  bill,  and  now  moved  for  an 
dispute  as  to  the  partnership  still  con-  injunction  ^to  restrain  the  defendant, 
tinned.  Mr.  Howe  insisted  upon  its  Howe,  from  detaining  and  keeping  pos- 
being  dissolved.  Mr.  Whittaker tnought  session  of  the  books,  etc.,  from  the 
there  was  no  partnership  to  dissolve;  chambers  occupied  bv  the  plaintiffs," 
but  at  last  they  agreed  to  sign  and  pub-  and  from  permitting  tne  same  to  remain 
lish  a  notice  of  d&solution  of  the  part-  away  from  the  office  of  the  plaintiffs, 
nership,  and  at  the  same  time  Mr.  etc,  and,  "from  practicing  or  in  anv 
Howe  signed  an  acknowledgment  that  manner  carrying  on  business  as  a  solici- 
Mr.  Whittaker's  signature  of  the  notice  tor  or  attorney  in  any  part  of  Great 
of  dissolution  should  not  prejudice  any  Britain,'*  etc.,  and  to  restrain  him  from 
question  between  them  as  to  a  partner-  soliciting  the  clients  of  the  late  firm  of 
ship  having  actually  subsisted.  About  Howe  and  Heptinstall  to  transfer  their 
the  same  time,  the  name  of  the  firm  business  from  the  plaintiffs  to  any  other 
painted  on  the  door  of  the  chambers  solicitor  or  attorney,  or  to  cease  to  em- 
was  altered,  and  the  name  of  Howe,  be-  ploy  them,  and  from  acting  as  the  solici- 
ing  separated  from  its  former  oonnec-  tor  or  attorney  of  any  such  clients, 
tion  with  the  others,  was  painted  on  An  injunction  was  granted  restrain- 
the  door  separately  from  them.  On  the  ing  the  defendant  from  practicing  as  an 
25th  of  December,  1840,  in  the  absence,  attorney  or  solicitor  in  any  part  of  Great 
and  without  the  knowledge  of  Whitta-  Britain,  or  from  endeavoring  to  induce 
ker  and  'Tatham,  Mr.  Howe  removed  a  any  persons  who  were  the  clients  of 
great  many  books,  deeds,  documents  Howe  and  Heptinstfdl,  or  of  Howe, 
and  papers  from  the  chambers  in  Lin-  Whittaker  and  Tatham,  from  employ- 
coin's  Inn,  where  the  business  was  car-  ing  Whittaker  and  Tfttham  as  their 
ried  on,  to  his  own  chambers,  amongst  attorneys  or  solicitors,  Lord  Langdsle, 
which  were  some  of  those  included  in.  M.  R.,  saying :  **  I  cannot  come  to  the 
the  articles  of  August,  1831,  and  others  conclusion  tlmt  this  agreement  is  void, 

'Taylor  v.  Davis,  cited  in    n.   (e)  8  *  Morrison  v.  Moat,  0  Harr.  241. 

Beav.  888.  *  Charlton  v.  Douglass,  1  Johns.  174. 
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Again^  if  one  partner  sues  another  at  law^  a  court  of  equity  will 
interfere  by  injunction,  if,  having  regard  to  the  partnership  accounte* 
or  the  Btate  of  the  partnership  business,  it  can  be  shown  that  the 
action  ought  not  to  have  been  brought'  But  a  court  of  equity  will 
not  interfere  to  prevent  a  shareholder  of  a  company  who  is  a  creditor 
of  that  company  from  executing  a  judgment  obtained  against  it  by 
him  as  creditor.* 

Before  leaving  this  subject,  it  is  necessary  to  make  a  few  observa- 
tions on  the  kind  of  misconduct  which  will  induce  the  court  to  grant  an 
injunction  against  one  partner  at  the  suit  of  another.  Mere  squabbles 
and  improprieties,  arising  from  infirmities  of  temper,  are  not  consid- 
ered sufficient  ground  for  an  injunction;'  but  if  one  partner  excludes 
his  copartner  from  his  rightful  interference  in  the  management  of 
the  partnership  affairs,  or  if  he  persists  in  acting  in  violation  of  the 
partnership  articles  on  any  point  of  importance,  or  so  grossly  miscon- 
ducts himself  as  to  render  it  impossible  for  the  business  to  be  carried 
on  in  a  proper  manner,  the  court  will  interfere  for  the  protection  of 
the  other  partners.*  Where,  however,  the  partner  complained  of  has 
by  agreement  been  constituted  the  active  managing  partner,  the  court 
will  not  inte^ere  with  him  unless  a  strong  case  be  made  out  against 
him;'  nor  will  the  court  restrain  a  partner  from  acting  as  such, 
merely  because  if  he  is  known  so  to  do,  the  confidence  placed  in  the 
firm  by  the  public  will  be  shaken.* 

Partner  saeldiig  to  rwrtrain  miut  ahow  wilUngnais  himself  to  confonn  to  tke 
pro^iflloiui  of  the  oontraot. 

Sec.  360.  It  need  scarcely  be  observed  that  a  partner  who  seeks  an 
injunction  against  his  copartner  must  himself  be  able  and  willing  to 
perform  his  own  part  of  any  agreement  which  he  seeks  to  restrain  his 
copartner  from  breaking,^  and  the  plaintifPs  own  misconduct  may  be  a 
complete  bar  to  his  application,  however  wrong  the  defendant's  conduct 

and  I  do  not  think  that  this  ooart  can  '  See  Marshall  v.  Colman,  2  J.  &  W. 

refuse  an  injunction  to  restrain  the  vio-  266 ;  Smith  y.  Jejea,  4  Beav.  508 ;  Law- 

lation  of  a  contract  or  covenant,  because  son  v.  Mor^n,  1  Price,  807 ;  Cofton  v. 

there  may  be  some  parts  of  the  agree-  Homor,  5  Price,  587 ;   Warder  ▼.  Stil- 

ment  which  the  court  could  not  compel  well,  3  Jur.  (N.  S.)  9. 

the  defendant  specificallj  toperform/'  '   *  In  Anderson  y .  Wallace,  2  Moll.  540. 

>  See  Gold  v.  Canham,  1  Ch.  Ca.  811,  one  of  several  partners  who  horsed  a 

and  2  Swanst  826,  note ;  and  as  to  re-  mail  coach  was  restrained  from  horsing 

straining  actions  of  ejectment,  Elliot  y.  it  on  the  ground  that  he  did  it  so  badly 

BrownTl  Swanst.  489,  note,  and  Hawk-  as  to  imperil  the  business  of  the  con- 

ins  y.  Hawkins,  4  Jur.  (N.  S.)  1045.  cem. 

^  Bheam  v.  Smith,  2  Ph.  726 ;    Hard-  »  See  Lawson  v.  Momn,  1  Price,  808 ; 

Inge  y.  Webster.  6  Jur.  (N.  S.)  88 ;  also  Waters  v.  Taylor.  15  Ves,  10. 

reported  in  6  Jur.  (N.  S.)  88;    and  see  •  Anon.,  2  K,  &  J.  441. 

Hammond  y.  Ward,  3  Drew.  108.  '  Smith  v.  Promont,  8  SwanBt  880. 


IXJUNCTION.  661 

may  have  been/  As  stated  by  Lord  Eldon,  in  Const  t.  Harris^  a  part- 
ner who  complains  that  his  copartners  do  not  do  their  dnty  to  him, 
must  be  ready  at  all  times,  and  offer  to  do  his  duty  to  them.* 

Bquity  will  rMtndn  one  from  holding  oat  aaothor  u  his  pwrtnar  against  hla 
win. 

Sso.  361.  In  consequence  of  the  liability  which  attaches  to  a  person 
who  holds  himself  out  as  a  partner  with  others,  and  of  the  danger  run 
by  a  person  who  is  held  out  as  a  partner  with  others,  even  although  it 
may  not  be  with  his  consent,  a  court  of  equity  will,  it  seems,  inter- 
fere and  restrain  a  person  from  holding  out  another  as  partner  with 
him,  without  the  authority  of  that  other.' 

I^Jonotioii  withoat  dlimalntinn. 

Sec.  362.  It  is  not  necessary,  as  between  partners,  that  an  application 
for  a  dissolution  of  a  partnership  should  accompany  an  application  for 
an  injunction.  It  is  often  the  case  that  a  dissolution  would  inyolye  the 
partners  in  serious  loss,  and  that  equity  requires  that  a  partner  should 
be  compelled  to  go  on  with  the  business,  but  to  go  on  with  it  in  con- 
formity with  the  contract  and  the  true  interests  of  the  firm,  and  in 
such  cases  an  injunction  is  often  a  very  proper  remedy.*  As  to  re- 
strain a  partner  from  applying  the  partnership  property  to  other  than 
partnership  purposes,*  or  from  preyenting  a  partner  from  transacting 
his  business  in  the  firm,'  or  from  excluding  a  partner  from  the  busi** 
ness.^  A  surriving  partner,  in  a  proper  case,  will  be  restrained  from 
improperly  ejecting  the  representatives  of  a  deceased  partner."  The 
appointment  of  a  receiyer  of  a  firm  operates  as  an  injunction  ipso  facto 
and  ousts  the  partnership  of  all  control  oyer  the  business.  It  is  more 
effectual  in  its  restraint  than  an  injunction,  because  an  injunction 
only  operates  to  restrain  those  against  whom  it  issues,  while  by  the 
appointment  of  a  receiver  the  court  takes  the  entire  control  of  the 

1  Littlewood  y.  Caldwell,  11  Price,  97,  Miles  v.  Thomas.  9  Sim.  096 ;  Richard- 

where  an  injunction  was  refused  be-  son  y.  Hastings,  7  Beav.  801. 

cause  the  plaintiff  had  taken  away  the  '  Gardner  y.    McGutcheon,   4    Beav. 

partnership  books.  584 ;  Hall  v.  Hall,  13  id.  414 ;  Taylor  y. 

>  Const  v.  Harris,  T.  &  R  524.               *  Davis,  4  L.  J.  Ch.  (N.  S.)  18;  Goodman 

*Routh  y.   Webster,  10    Beav.  161;  v.  Whitcombe,  IJ.&W.  589,  Hawkins 
Bullock  V.  Chapman,  2  De  G.  &  S.  211 ;  y.  BUckford,  1  L.  J.  Ch.  142. 
Troughton  v.    Hunter,  18  Beav.  470 ;  *  Anonymous,  2  E.  &  J.  441. 
and  if  a  person  is  without  his  authority  ^  Wander  v.  Stitwell,  26  L.  J.  Ch; 
advertised  by  the  promoters  of  a  com-  878;     Hall    v.    Hall.    12    Beav.    414; 
pany  as  a  trustee,  an  injunction  will  be  Shrewsbury,  etc.,  R.  R.  Co.  Y.  Shrews- 
granted  restraining    such    use   of   his  bury,  etc., Co.,  1  Sim.  (N.  S.)  428. 
name.    Routh  v.  Webster,  10  Beav.  161.  ®  HawUns  v.  Hawkins,  4  Jur.  (N.  8.) 

^F^rthomev.  We8ton,8  Hare,  887;  1045.            « 
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property  through  him,  and  exclades  everybody  but  the  receiver.' 
When  a  surviving  partner  is  dilatory  in  closing  up  the  business  of 
the  firm,  a  court  of  equity  will  interpose  and  enjoin  from  acting 
further  in  the  closing  up  of  the  business,  and  will  direct  an  account 
to  be  taken.'  So,  too,  upon  principle  held  to  apply  to  cases  of  disso- 
lution by  agreement,  it  would  restrain  him  from  disposing  of  the 
property,  otherwise  than  for  partnership  purposes.* 

Real  or  tiireatened  breach  of  oontzaot  miut  be  alleged. 

Sec.  363.  As  has  previously  been  stated,  a  court  of  equity  interferes 
in  cases  of  partnership  as  to  matters  arising  between  the  partners,  with 
great  care,  and  only  in  cases  where  the  grounds  alleged  in  the  bill  are 
such  as  to  render  its  interposition  necessary  for  the  proper  protection  of 
the  rights  of  the  parties,  and  in  cases  of  doubt,  the  doubt  is  always 
resolved  against  tUe  complainant.  The  ground  upon  which  this 
interference  is  predicated  is  an  actual  or  threatened  breach  by  the  party 
sought  to  be  restrained,  of  some  of  the  provisions  of  the  contract  of 
partnership,  either  express  or  implied.  So  long  as  they  all  keep 
within  the  scope  of  the  contract,  and  violate  none  of  its  provisions  or 
obligations,  express  or  implied,  or  threaten  or  contemplate  a  violation 
thereof,  an  injunction  cannot  issue,  although  the  consequences 
likely  to  be  yisited  upon  the  firm  are  vey  serious,  and,  while  there 
may  be  instances  in  which  the  court  will  interfere  when  the  act  com- 
plained of  or  sought  to  be  restrained,  is  not  sufficient  to  warrant  a 
dissolution,  yet,  those  instances  are  the  exception  rather  than  the 
rule,^  and  generally  the  breach  must  be  such  as  to  warrant  a  dissolu* 
tion/  It  is  ^proper  to  say,  however,  that  an  injunction  cannot  issue 
in  all  cases  where  a  dissolution  will  be  ordered,  nor,  upon  the  other 
hand,  can  a  dissolution  be  ordered  in  all  cases  where  an  injunction 
will  issue.  An  injunction  will  lie  to  restrain  the  doing  an  act  that 
a  person  threatens  to  do,  and  which,  if  done,  would  operate  as  a  vio- 
lation of  the  complainant's  rights,*  while  a  dissolution  can  only  be 
granted  because  of  some  breach  of  some  one  of  the  express  or  implied 
provisions  of  the  contract  of  partnership.  Thus  in  one  case  ^  the  par- 
ties were  copartners  in  a  general  coach  company.    The  company  fur- 

»EvanB  V.  Coventry,  5  D.  M.   &  G.  <  Glassington  v.  Thwaites,  1  S.  &  S. 

911.  61. 

•Davis  V.  Pulton,  1  Overt.  (Tenn.)  » Goodman  v.  Wliitcomb,  1  J.  &  W. 

121  ;    Murray  v.  Mumford-,  6  Cow.  (N.  592;  Marehall  v.  Colman.  2  J.  &  W.268; 

Y.)  441.  HarriBon  v.  Armitage.  4  Madd.  143. 

»Devan  v.  Fowler,  2  Paige's  Ch.  (N.  « Anderson  v.  Wallace,  2  MoU.  640. 

Y.)  400.                                ,  ^  Anderson  v.  Wallace,  2  Moll.  540. 
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nished  the  coaches,  and  each  partner  supplied  horses  for  a  distinct 
part  of  the  line.  The  plaintiff  brought  a  bill  to  restrain  the  defend- 
ant from  interfering  with  a  mail  coach  on  his  part  of  the  line,  upon 
the  ground  that  his  horses  were  so  bad  as  seriously  to  imperil  the 
business.  An  injunction  was  granted.  In  another  English  case  ^  the 
court  granted  an  injunction  in  a  case  where  no  grounds  for  a  dissolu- 
tion of  the  contract  were  set  forth  in  the  bill.  In  that  case  the  plain- 
tiff, as  one  of  the  partners  in  a  company  formed  for  the  publication 
of  a  newspaper  called  "  The  Morning  Newspaper,"  brought  a  bill  in 
equity  to  restrain  the  defendants  (his  copartners)  from  using  the 
partnership  effects  in  the  publication  of  another  newspaper  called 
'*  The  English  Chronicle,"  of  which  they  were  the  proprietors,  and  in 
which  the  plaintiff  had  no  interest.  He  also  prayed  for  an 
accounting  of  the  partnership  dealings.  It  appeared  that  ^'The 
Morning  Herald"  was  divided  into  ten  shAres  and  one-half.  The 
plaintiff  was  entitled  to  one  of  these  shares.  The  defendant, 
Thwaite,  had  six  shares  and  a  half,  and  the  other  defendants  were 
proprietors  of  the  remaining  three  shares.  The  articles  of  partner- 
ship, under  which  these  shares  were  held,  were  dated  in  July,  1816. 
By  one  of  the  clauses  in  this  deed  it  was  provided  that  a  general  meet- 
ing of  the  proprietors  should  be  held  every  week,  at  such  time  and 
place  as  should  be  fixed  by  the  major  part  of  the  proprietors,  whose 
votes  should,  on  all  occasions,  be,  and  be  considered,  not  by  number, 
but  in  proportion  to  the  value  of  their  respective  shares  ;  and  that,  at 
every  such  meeting,  all  matters  relating  to  the  management  of  the 
newspaper  should  be  settled ;  and  that  all  rules,  regulations  and 
orders,  touching  the  management  of  the  newspaper,  made  by  the 
votes  of  the  majority  in  value  of  the  proprietors  and  parties  inter- 
ested therein  and  then  present,  should  be  binding  and  conclusive  on 
all  the  parties  to  the  deed.  This  de^d  was  executed  by  the  plaintiff, 
as  well  as  by  the  other  proprietors. 

For  some  time  previously  to  the  year  1816,  an  evening  newspaper 
called  the  English  Chronicle,  had  been  carried  on,  and  the  proprietor 
of  that  paper  had  been  also  one  of  the  proprietors  of  the  Morning 
Herald,  and  both  these  papers  had  for  many  years  been  carried  on 
and  published  at  the  same  place.  In  the  year  1804  an  agreement 
was  made  between  the  proprietor  of  the  English  Chronicle  and  the 
proprietors  of  the  Morning  Herald,  by  which  the  former  paper  was 
allowed  to  have  the  use  of  the  types  and  other  effects  belonging  to 

1  Glassington  v.  Thwaites,  1  S.  &  S.61. 
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the  partnership  of  the  Morning  Herald,  in  consideration  of  the  sum 
of  200Z.  a  year.  This  agreement  subsisted  in  1816,  and  the  proprie- 
tors of  the  Morning  Herald,  under  the  deed  of  July,  1816,  continued 
to  act  on  the  same  agreement,  and  to  allow  to  the  English  Chronicle 
the  use  of  the  types  and  partnership  effects,  and  to  receiye  the  annual 
sum  of  2002.  as  the  price  of  this  conyenience. 

In  the  year  1821,  the  proprietor  of  the  English  Chronicle  offered  to 
sell  that  paper  to  the  proprietors  of  the  Morning  Herald,  who,  with 
the  exception  of  the  plaintiff  alone,  accepted  tlie  offer,  and  purchased 
that  paper.  Thus  the  two  newspapers  were  united  under  the  same 
proprietors,  except  that  the  plaintiff  had  a  share  in  the  Morning 
Herald  only,  and  had  no  interest  in  the  English  Chronicle.  After 
this  purchase  a  new  agreement  was  entered  into,  by  which  the  English 
Chronicle  was  to  pay  an  annual  sum  of  2502.  instead  of  20021  to  the 
Morning  Herald,  for  the' use  of  the  types,  etc.  Under  this  new  agree- 
ment the  plaintiff  and  the  other  proprietors  of  the  Morning  Herald 
continued  to  allow  to  the  English  Chronicle  the  use  of  their  types  and 
partnership  effects,  tiU  August,  1822,  when  the  plaintiff  caused  a 
notice  to  be  serred  on  the  defendants  that  this  agreement,  must  be 
discontinued,  and  none  of  the  effects  of  the  Morning  Herald  used  for 
the  English  Chronicle. 

The  plaintiff  stated,  by  his  bill,  that  he  had  for  many  months  been 
excluded  from  his  rights  as  a  partner  in  the  Morning  Herald,  and 
that  the  effects  of  the  partnership  in  that  pi^r  had  been  misapplied 
to  the  use  of  the  '^  English  Chronicle;  ^'  that  intelligence  obtained  at 
the  expense  of  "  The  Morning  Herald  "  had  been  first  used  for  ^*  The 
English  Chronicle, ''  by  which  means  it  was  rendered  of  no  value  to 
'^  The  Morning  Herald;"  and  that  the  plaintiff's  name,  without  his  con- 
sent, was  used  as  one  of  the  publishers  of  that  paper.  The  defendants,  in 
their  answer,  insisted  on  the  terms  of  the  deed  of  July,  1816.  They  also 
stated  that  the  plaintiff  had  greatly  misconducted  himself,  and  had  not 
properly  accounted  for  balances  of  partnership  money  in  his  hands,, 
but  was  indebted  to  the  company  in  that  respect  to  the  amount  of 
3002.  and  more;  and  that,  in  consequence  of  his  misconduct,  the 
defendants  who  were  a  majority  in  number,  and  in  value  of  shares, 
had  been  compelled  to  exclude  him  from  interfering  in  the  man- 
agement of  the  paper;  that  the  agreement  with  ^^The  English  Chron- 
icle "  was  beneficial  to  **The  Morning  Herald,"  not  only  on  account 
of  the  annual  sum  of  2502.  which  was  paid  for  the  use  of  the  types 
and  other  effects,  but  also  because  ''  The  Morning  Herald"  had  the 
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use  of  the  type  composed  for  new  matter  in  "  The  English  Chroni- 
cle," but  also  the  use  of  the  type  of  that  paper.  They  also  alleged 
many  years'  acquiescence  on  the  part  of  the  plaintiff  in  this  course, 
and  that  no  new  circumstances  had  arisen  to  render  it  less  beneficial 
than  before,  and  denied  that  any  intelligence  obtained  by  ^'The 
Morning  News,*'  except  on  one  occasion,  many  months  prior  to  the 
briaging  of  the  plaintiff's  bill,  had  been  first  used  in  **  The  English 
Chronicle/' 

The  Yice-Chancellor  said:  *^The  practice  complained  of  by  this 
application  is  defended  as  being  the  act  of  a  majority  of  the  part- 
ners,  who,  by  the  express  terms  of  the  partnership  articles,  are  enti- 
tled to  bind  the  minority,  and  the  plaintiff  is  the  only  partner  who 
objects  to  it  And  it  is  further  stated  that  the  plaintiff  himself  con- 
curred in  the  propriety  of  this  practice,  until  his  copartner  purchased 
this  evening  paper,  and  that  it  is  the  same  thing,  in  effect,  as  to  the 
interest  of  the  plaintiff,  whether  the  evening  paper  belongs  to  his 
copartners  or  belongs  to  strangers.  The  right  of  the  majority  to 
decide  is  necessarily  confined  to  matters  which  occur  in  the  conduct 
of  the  partnership  concern. 

''All  newspapers  are  to  some  extent  rivals.  The  competition  is  more 
immediate  between  two  morning  papers  and  two  .evening  papers;  but 
there  is  necessarily  some  degree  of  rivalry,  between  a  morning  and  an 
evening  paper,  especially  in  the  country.  It  might,  therefore,  have 
been  made  a  question,  whether  it  would  be  a  due  act  of  management 
in  the  partnership  concern  of  a  morning  paper,  to  assist  with  its 
property  and  its  labor  the^publication  of  any  other  newspaper,  so  as 
to  enable  the  majority  of  the  partners  in  that  respect  to  bind  the 
minority.  But  that  question  does  not  arise,  because  the  plaintiff 
^  himself  is  to  be  considered  as  a  party  to  the  practice  before  his  copart- 
ners became  the  proprietors  of  the  evening  paper,  and  because  there  is 
evidence  that  the  proprietors  of  other  morning  papers  have  adopted  the 
same  practice  with  respect  to  other  evening  papers,  so  as  to  form  a 
sort  of  usage  in  the  trade  to  this  effect.  And  it  is  to  be  considered 
that  the  annual  sum  paid  by  the  evening  paper,  for  the  accommoda- 
tion afforded  to  it,  outweighs  the  danger  of  increased  competition. 

**  The  true  question  here  is,  whether  it  makes  any  difference  that 
the  other  proprietors  of  the  Herald  have  now  become  the  proprietors 
of  the  evening  paper,  and  I  think  it  does  not  make  a  material  differ- 
ence. It  is  true  that  a  considerable  part  of  the  expense  of  a  newspa- 
per is  occasioned  by  procuring  information,  and  if  some  of  the  pro- 
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prietors  of  a  morning  paper  are  also  the  proprietors  of  an  eyening 
paper,  they  may  have  a  stronger  interest  to  promote  the  success  ot 
the  evening  paper  than  of  the  morning  paper,  and  a  strong  tempte* 
tion  to  use  the  information  obtained  at  the  expense  of  the  morning 
paper  for  the  benefit  of  the  evening  paper.  This  temptation  forms  a 
powerful  objection  in  all  cases  to  the  partner  in  the  concern  of  one 
newspaper  being  permitted  to  be  a  partner  in  the  concern  of ^  any 
other  newspaper.  But  it  is  an  objection  founded  on  the  principle  of 
policy  and  discretion,  against  which  parties  may  protect  themselves 
by  their  contracts,  and,  accordingly,  it  is  a  common  covenant  in  such 
partnership  articles  that  no  partner  shall  be  the  proprietor  of  any 
other  newspaper.  In  the  present  case,  there  is  actually  a  covenant 
that  the  proprietors  will  not  be  concerned  in  any  other  morning  paper, 
which,  by  implication,  affords  the  conclusion  that  it  was  the  inten- 
tion of  the  parties  that  they  might  engage  in  the  concern  of  any  eve- 
ning paper. 

''  Where  there  is  no  such  covenant  of  restraint,  it  is  clear  that  at 
law  a  partner  in  one  newspaper  may  be  a  proprietor  in  any  other 
newspaper;  and  in  this  case  equity  must  follow  law,  and  it  cannot  be 
intended  that  the  parties  meant  to  impose  a  restraint  which  they 
might  have  expressed,  and  have  not  expressed,  and  where  it  is  plain 
their  attention  was  directed  to  the  subject 

'^  The  principles  of  courts  of  equity  would  not  permit  that  parties 
bound  to  each  other  by  express  or  implied  contract  to  promote  an 
undertaking  for  the  common  benefit,  should  any  of  them  engage  in  ; 
another  concern,  which  necessarily  gave  thfem  a  direct  interest  adverse 
to  that  undertaking.  But  the  argument  here  is,  not  that  the  defend- 
ants, by  becoming  the  proprietors  of  the  evening  paper,  place  them- 
selves in  a  situation  in  which  they  are  necessarily  required  to  betray 
their  duty  to  the  morning  paper,  but  that,  if  their  interest  be  greater 
in  the  evening  paper  than  in  the  morning  paper,  they  are  exposed  to 
a  temptation  to  be  dishonest  and  to  betray  their  duty  to  the  morning 
paper.  If  they  act  honestly,  it  is  immaterial  to  the  morning  paper 
whether  the  defendants  are  or  not  the  proprietors  of  the  evening 
paper  and  for  this  reason  it  is  that  it  makes  no  difference  in  the 
present  case  that  the  defendants  have  become  the  proprietors  of  the 
evening  paper." 

The  court  refused  the  injunction  generally,  but  allowed  the  plain- 
tiff to  take  an  injunction  to  restrain  the  defendants  from  publishing 
in  the  ''  English  Chronicle  '*  any  information  obtained  at  the  expense 
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of  the  '^  Morning  Herald/'  until  it  should  have  been  first  published  in 
the  "Morning  Herald." 

InflUnces  in  wUoh  equity  wiU  restrain. 

Sec.  364.  Indeed,  a  court  of  equity  will  in  a  proper  case  restrain  the 
dissolution  of  a  firm.  ^  '  'The  more  usual  oases  of  fraud  and  misconduct/' 
says  Mr.  Bissett  in  his  work  upon  Partnership,  p.  138,  "  in  which  the 
couA  of  chancery  will  interfere  by  injunction 'to  restrain  a  partner 
from  intermeddling  with  the  partnership  effects,  are  to  restrain  him 
from  drawing,  accepting,  or  indorsing  bills  in  the  name  of  the  part- 
nership; *  to  restrain  the  application  of  partnership  property  to  a  use 
not  warranted  by  the  articles,'  or  the  oppressive  conduct  of  one  part- 
ner,^ or  an  execution  against  the  partnership  property  for  the  separate 
debt  of  one  partner/  or  setting  up  a  trade  in  same  neighborhood  con- 
trary to  agreement, •  and,  generally,  any  misapplication  of  the  partner- 
ship fund,  or  proceeding  contrary  to  good  faith,  by  any  partner." ' 
"  A  court  of  equity,"  says  Mr.  Eden  in  his  work  upon  Injunctions, 
p.  369,  "  will  frequently  interpose  by  injunction  to  restrain  a  partner 
from  intermeddling  with  the  partnership  effects,  accepting  or  negotiat- 
ing bills  in  the  name  of  the  partner8hip,etc.,  and  if  necessaiy,  appoint 
a  receiver."  ^  "  But,"  he  adds,  *^  there  are  cases  where  an  injunction 
will  be  granted,  although  a  receiver  is  refused.'  This  will  not  be 
done  merely  on  the  ground  of  there  being  a  dissolution  of  the  part- 
nership. It  will  be  granted  whenever  there  is  a  violation  of  duty  in 
.  the  partner,  or  a  breach  of  contracft."  ^° 

Mr.  Gow  in  his  work  upon  Partnership,  p.  112,  after  laying  down 
the  general  rule  that  a  court  of  equity  will  not  enjoin  unless  there  be 
a  prayer  for  a  dissolution,  proceeds  to  say:  '^  But  though  the  general 
principle  of  the  court  is  not  to  interfere  in. the  partnership  concern, 
unless  the  bill  prays  a  dissolution,  yet,  there  are  cases  of  partnership 
for  a  term  of  years  in  which  it  has  been  said  the  court  will  interpose, 
although  notwithstanding  a  dissolution  be  not  prayed.     Thus,  where 
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some  of  the  members  of  a  partnership  or  oompany  seek  te  embark 
one  of  their  body  in  a  business  which  was  not  originally  part  of  the 
partnership  concem^  and  they  are  unable  to  show  that  sach  partner 
either  expressly  or  tacitly  acquiesced  in  the  proposed  extension  of  the 
concern,  a  court  of  equity  would,  it  is  apprehended,  restrain  them 
from  proceeding  in  the  execution  of  their  intention,  without  dissolv- 
ing the  partnership  or  company.  So,  where  a  member  neglected  to 
enter  the  receipt  of  partnership  money  in  the  books,  and  did  not 
leave  the  books  open  for  the  inspection  of  other  partners,  equity  inter- 
fered without  dissolving  the  partnership.'  So,  where  there  has  been 
a  studied  intentional,  prolonged  and  continued  inattention  to  the  appli- 
cation of  one  partner  calling  upon  the  other  to  observe  the  contract  of 
partnership,  the  court  would  grant  an  injunction  to  restrain  the  breach 
of  it,'  and,  in  general,  circumstances  of  the  latter  description  must  be 
disclosed  to  induce  a  judicial  interference  on  a  breach  of  the  articles  of 
partnership,  unless  a  dissolution  be  prayed."  ^^  If,"  said  Wigram,  Y.  0., 
^^  it  were  the  rule  of  the  court  that  a  bill  would  in  no  case  lie  to  com- 
pel a  man  to  observe  the  covenants  in  a  partnership  deed,  unless  the 
bill  seeks  a  dissolution  of  the  partnership,  it  is  evident  that  a  person, 
fraudulently  inclined,  might  of  his  own  mere  will  and  pleasure 
compel  his  copartners  to  submit  to  the  alternative  of  dissolving 
the  partnership,  or  ruin  them  by  a  continued  violation  of  the 
partnership  contract." '  In  Bichardson  v.  Hastings,  Lord  Langdale, 
M.  B.,  said :  '^  At  one  time  the  court  would  not  entertain  a  suit 
between  parties  in  relation  to  partnership  transactions,  except  upon 
a  bill  to  wind  up  the  partnership.  That  is  not  now  the  rule  of  the 
court,  for  I  think,  and  the  cases  which  have  been  referred  to  corrobo-- 
rate  that  view,  that  the  court  will,  as  between  partners,  entertain  a 
bill  to  settle  questions  arising  between  them,  without  proceeding  to 
wind  up  the  concerns  and  affairs  of  the  partnership." 

'^Whatever  doubt  there  may  formerly  have  been  upon  the  subject," 
says  Mr.  Lindley,  vol.  2,  p.  840,  ^^  it  is  clear  that  an  injunction  will 
not  be  refused  simply  because  no  dissolution  of  partnership  is  sought. 
In  a  recent  case,  a  partner  who  had  been  suffering  from  temporary 
insanity  had  recovered,  but  was  excluded  by  his  copartners  from  the 
management  of  the  affairs  of  the  partnership.  On  a  bill  filed  by  him 
against  them,  praying  for  an  injunction  to  restrain  them  from  pre- 

1  Goodman  v.  Whitoomb,  1  J.&  W.  502.  see,  also,  to  the  same  effect,  Bichardson 
*  MarahaU  v.  Golman,  2  J.  &  W.  268.  v.  Haslings,  7  Beav.  dOl ;  Milei  v. 
'Fairihorne  v.  Weston,  3  Hare,  887;    Thomaa,  9  Sim.  006. 
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Tenting  him  from  transacting  the  business  of  the  partnership^  as  a 
partner,  the  conrt  granted  the  injunction,  and  thereby  restored  the 
plaintiff  to  his  position  in  the  firm.' 

Again,  in  England  v.  Curling,'  a  partnership  had  been  entered  into, 
for  a  term  of  years  which  had  not  expired.  One  of  the  partners 
insisted  on  a  dissolution  and  retired  from  the  partnership,  and  entered 
into  another  partnership,  which  assumed  the  name  of  the  old  firm, 
opened  the  letters  addressed  to  it,  and  circulated  notices  of  its  disso- 
lution. But  on  a  bill  filed  by  the  continuing  partners  of  the  old  firm 
against  their  copartner  and  the  other  members  of  the  new  firm,  the 
court  granted  an  injunction  restraining  the  retired  copartner  from 
carrying  on  business  with  his  new  partners  or  any  other  persons 
except  his  old  copartners,  until  the  expiration  of  the  term,  and 
restraining  his  new  partners  from  carrying  on  business  with  him,  or 
Otherwise,  in  the*name  of  the  old  firm,  and  from  receiving  or  opening 
letters  addressed  to  it,  and  from  interfering  with  its  property,  and 
restraining  the  retired  partner  from  publishing  or  circulating  any 
notice  of  the  dissolution  of  the  old  firm,  before  the  expiration  of  the 
term  for  which  it  had  been  entered  into.  So,  in  the  subsequent  case 
of  Hall  T.  Hall,'  a  partnership  for  twenty-one  years,  determinable  on 
twelve  months'  notice  by  either  party,^  was  entered  into  by  the  plain- 
tiff and  the  defendant,  disputes  arose,  and  the  defendant  wholly 
excluded  the  plaintiff  firom  the  partnership  business.  The  plaintiff 
filed  a  bill  praying  that  the  articles  might  be  performed,  and, 
amongst  other  things,  for  an  injunction,  but  not  for  a  dissolution. 
An  injunction  was  granted  restraining  the  defendant  from  applying 
any  of  the  moneys  and  effects  of  the  copartnership,  otherwise  than  in 
the  ordinary  course  of  business,  and  from  obstructing  or  interfering 
with  the  plaintiff  in  the  exercise  or  enjoyment  of  his  rights  under  the 
partnership  articles. 

These  authorities  show  that  where  a  partnership  is  not  determin- 
able at  will,  those  partners  who  are  desirous  of  carrying  on  the  busi- 
ness in  the  proper  way  will  be  protected  by  a  court  of  equity  from 
the  unwarranted  acts  of  a  copartner,  whose  only  object  may  be,  by 
grossly  misconducting  himself,  to  force  the  others  to  agree  to  a  disso- 
lution.* 

1  Anon.,  Z.  y.  X.,  2  K.  &  J.  441 .  «  See  20  Beav.  189. 

*8  Beav.   129;  see,  too,  Warder  ▼.        *See,  too,  Fairthome  v.  Weston.  3 
StUwell,  8  Jor.  (N.  S.)  9.  Hare,  887. 

*12  Beav.  414 ;  20  id.  189 ;  and  8  Mac. 
6  0.79. 
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Where  the  partnership  is  determinable  at  will,  there  is,  it  is  said, 
more  difficulty  in  interfering,  if  a  dissolution  is  not  prayed,  for,  sup- 
posing the  court  to  interfere,  the  defendant  might  immediately  dis- 
solve the  partnership.*  But  supposing  him  to  do  so,  an  injunction 
will  not  necessarily  be  futile,  inasmuch  as  so  long  as  it  continues  in 
force  the  defendant  is  rendered  powerless  for  evil,  and  a  notice  by 
him  to  dissolve  the  partnership  cannot  per  se  operate  as  a  dissolution 
of  the  injunction.  In  Glassington  v.  Thwaites,*  the  plaintiff,  who  was 
one  of  the  proprietors  of  the  "  Morning  Herald,"  obtained  an  injunc- 
tion, restraining  his  copartners,  who  were  also  proprietors  of  the 
"  English  Chronicle  "  (in  which,  however,  the  plaintiff  had  no  inter- 
est) from  publishing  in  the  latter  paper,  any  information  obtained  at 
the  expense  of  the  former  until  it  should  have  been  first  published  in 
the  '*  Morning  Herald."  So  in  Morris  v.  Oolman, »  one  of  the  pro- 
prietors of  the  Haymarket  Theatre  was  restrained  from  acting  con- 
trary to  the  articles  of  partnership,  by  writing  plays  for  other  theatres. 
It  does  not  appear  from  the  reports  of  these  cases  whether  the  part- 
nerships were  partnerships  at  will  or  not,  but  supposing  them  to 
have  been  merely  partnerships  at  will,  it  is  clear  that  the  injunctions 
were  far  from  valueless." 

Mr.  Kerr,  in  his  excellent  work  upon  Injunctions,  pp.  165-170,  after 
proceeding  to  state  that  an  injunction  may  issue  where  a  dissolution 
is  not  prayed,  proceeds  to  state  the  instances  in  which  this  remedy 
has  been  permitted,  as  follows  :  "  Where  a  member  of  a  partnership 
firm  who  had  been  suffering  from  temporary  insanity  had  recovered, 
but  was  excluded  by  his  copartners  from  the  management  of  the 
affairs  of  the  partnership,  they  were  restrained  from  preventing  him 

from  transacting  the  business  of  the  partnership  as  a  partner.^    So, 

* 

also,  disputes  having  arisen  among  the  partners  in  a  partnership  firm, 
formed  for  twenty-one  year^  and  determinable  on  twelve  months' 
notice  by  either  party,  one  of  the  partners  was  restrained  from  exclud- 
ing  his  copartner  from  the  partnership  business,  and  from  obstruct- 
ing or  interfering  with  the  plaintiff  in  the  exercise  or  enjoyment  of 
his  right  under  the  partnership  articles,*  and  from  applying  any  of 

»  See  Peacock  v.  Peacock,  16  Ves.  49  ;        *  Hall  v.  Hall,  12  Beav.  414;  S  Mac  & 
Miles  y.  Thomas,  9  Sim.  606.  G.  79  ;  Shrewsbury  and  Chester  Rail- 

^  1  Sim.  &  Stu.  124.  way  Co.  v.  Shrewsbury  and  Birmingham 

« 18  Ves.  487.  •  Railway  Co.,  1  Sim.  (N.  S.)  438,  per  Lord 

*  Anon.,  2  K.  &  J.  441.  Cranworth ;  Warder  v.  Stillwell,  26  L. 

J.  Ch.  873. 
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the  funds  or  efieots  of  the  partnership,  otherwise  than  in  the  ordinary 
course  of  business,  though  no  dissolution  was  sought.' 

It  is  doubtful  whether  the  court  would  interfere  in  the  case  of 
partnerships  determinable  at  will,  if  a  dissolution  is  not  prayed  for, 
for,  supposing  the  court  to  interfere,  the  defendant  might  immedi- 
ately dissolve  the  partnership.'  It  is,  however,  probable  that  the  court 
would  not  decline  to  interfere  where  the  act  complained  of  might  tend 
to  the  destruction  of  the  partnership,  or  where  its  interference  might 
be  of  service  in  preventing  the  doing  of  an  illegal  act*  In  Glassing- 
ton  v.  Thwaites,*  the  plaintiff,  who  was  one  of  the  proprietors  of  a 
morning  newspaper,  obtained  an  injunction  against  his  copartners, 
who  were  also  proprietors  of  another  newspaper  in  which  he  had  no 
interest,  from  publishing  in  the  latter  paper  any  information  obtained 
at  the  expense  of  the  former  until  it  should  have  been  published  in 
the  former.  So,  in  Morris  v.  Golman,^  one  of  the  proprietors  of  a  theatre 
was  restrained  from  acting  contrary  to  the  articles  of  partnership  by 
writing  plays  for  other  theatres.  Had  these  cases  been  partnerships 
at  will,  an  injunction  would  not  have  been  without  value. '^ 

After  the  dissolution  of  a  partnership  any  one  of  the  partners  may, 
in  the  absence  of  express  agreement,  recommence  business  in  the  old 
line  in  the  old  neighborhood.^  Though  a  retiring  partner  may  have 
assigned  his  interest  and  good-will  in  the  business  to  his  copartner, 
an  agreement  not  to  recommence  business  will  not  be  implied,^  but  a 
retiring  partner  may  not  recommence  or  carry  on  business  in  such  a 
way  as  to  lead  people  to  suppose  that  he  is  the  successor  of  the  old 
firm.'  He  has,  however,  a  right  to  say,  in  the  absence  of  express 
agreement,  that  he  lately  belonged  to  a  certain  firm,  and  may  adver- 
tise the  fact,^^  or  to  advertise  that  he  is  no  longer  connected  with  the 
concern.**  An  agreement  by  one  partner  not  to  carry  on  business  in 
opposition  to  his  late  copartners  may  be  sometimes  implied.'^    A  retir- 

>  Hall  Y.  HaU,  12  Beav.  414;  3  Mac  &  Gardner,  2  Madd.  198 ;  Eennedj  v.  Lee, 

G.  79.     See  Goodman  v.  Whitecombe,  1  8  Mer.  456 ;  see  Davies  v.  Hodgson,  25 

J.  &  W.  689 ;   Hawkins  v.  Blackford,  1  Beav.  177  ;  Chnrton  v.  Dooglas,  Johns, 

li.  J.  Ch.  142;   Taylor  y.  Davis,  4  L.  J.  174  ;  Parsons  v.  Hayward,  81  L.  J.  Ch. 

Ch.  (N.  S.)  18 ;  Gardner  V.  M'Cutcheon,  4  666. 

Beav.  534.  « Id. 

•Peacock  V.  Peacock,  16  Ves.  49.  •Churton    v.    Douglas,    Johns.   174; 

*  Miles  v.  Thomas,  9  Sim.  608.     See  Hunt  v.  Hancock,  15  L.  T.  499. 
Bllssett  V.  Daniel,  10  Ha.  498;  Lindley  >«  Clark  v.  Leach,  32  Beav.  14. 

on  Part.  179.  "  Bradbury  v.  Dickens,  27  Beav.  53 ; 

n  Sim.  &  Stn.  124  see  Marshall  v.  Watson,  25  id.  501. 

» 18  Ves.  487.  "  Harrison  v.  Gardner,  2  Madd.  198 ; 

•  See  Lindley  on  Part.  842.  see  Ck>oper    v.  Watson,  3  Douj:.  414 ; 
^Shackle  V.Baker,  14  Ves. 468;  Crutt-  Goslin  v.  Ryan,  10  L.  T.  86  ;  Lindley 

well  ▼.  Lye,  17  id.  886;    Harrison   v.     on  Part.  707. 
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ing  partner  who  has  entered  into  an  express  agreement  not  to  carry 
on  business  will  be  restrained  according  to  the  terms  of  the  coyenant, 
provided  the  covenant  be  reasonable  in  its  terms.  Injunctions  accord- 
ingly have  been  granted  to  enforce  covenants  not  to  carry  on  a  busi- 
ness/ not  to  get  in  the  debts  of  the  firm,'  and  not  to  divulge  a  trade 
secret.'  A  name  or  partnership  style  is  an  asset  of  the  partnership. 
If  on  a  dissolution  the  partners  choose  to  divide  the  assets,  each  of 
them  may,  in  the  absence  of  express  agreement,  carry  on  the  business 
in  the  name  of  the  old  firm.  But  if  one  of  the  partners  by  arrange- 
ment takes  the  whole  concern  at  a  valuation,  the  name  is  an  item  in 
the  valuation,  and  the  retiriug  partoer  may  not  continue  the  nse  of 
it.^  In  Bradbury  v.  Dickens,*  an  author  who  had  been  in  partnership 
with  a  publisher,  was  restrained,  after  dissolution,  from  advertising 
that  a  certain  publication  would  be  discontinued,  the  right  to  use  the 
name  of  the  publication  being  partnership  assets.' 

The  right  to  use  the  style  of  the  partnership  firm  until  dissolntion 
belongs,  prima  faciBy  ia  the  absence  of  agreement,  to  the  surviving 
partner.  A  surviving  partner  will  not  be  restrained  from  continuing 
to  carry  on  the  business  in  the  name  of  himself  and  his  deceased  part- 
ner, unless  to  do  so  is  contrary  to  agreement.''  On  the  other  hand, 
the  representatives  of  a  deceased  partner  will,  in  the  absence  of  agree- 
ment, be  restrained,  till  the  right  be  established  at  law,  from  using 
the  name  of  the  partnership  firm.'  In  Evans  v.  Hughes,  a  surviv- 
ing partner  was  restrained  from  carrying  on  business  for  three  months 
after  the  decease  of  the  other  partner,  under  any  style  except  that  of 
the  old  firm,  there  being  a  stipulation  in  the  articles  of  partnership 
that  the  representatives  of  a  deceased  partner  might  elect  to  take  his 
share. 

If  the  whole  of  a  partnership  concern  and  the  good-Will  of  a  busi- 
ness have  been  sold,  the  right  to  the  name  or  partnership  style,  as  a 
general  rule,  passes  with  if 

The  court  will  not  interfere  in  all  cases  of  misconduct  to  grant  an 
injunction  against  one  partner  at  the  suit  of  another.  Mere  disagree- 
ments, or  quarrels  arising  from  bad  temper  and  improprieties  of  con- 

1  WhitUker  y.  Rowe,  3  Beav.  883 ;  ^  Webster  v.  Webster,  3  Sw.  490,  n.; 

Tamer  v.  Evans,  2D.   M.  &  G.  740;  Lewis  ▼.  Laoffdon,  7  Sim.  425. 

Turner  v.  Major,  8  Giff.  448.  '  Lewis  v.  Jjangdon,   7  Sim.  425 ;  see 

*  Davis  ▼.  Amer,  8  Drew.  64.  Robertson  v.  QuiddingtOn.  28  fisav.  586. 
>  Morison  v.  Mont,  9  Ha.  241.  >  18  Jur.  691. 

*  Banks  ▼.  Gibson,  84  Beav.  566.  ^^  Banks  ▼.  Gibson,  84  Beav.  566.  See, 
»  27  Beav.  58.  m  to  the  meaning  of  "  good-wiU,"  Aos- 

*  See  Marshall  v.  Watson,  25  Beav.  501.  ten  v .  Boys,  2  D .  &  J.  6S5. 


duct,  are  not  a  sufficient  ground  for  the  interference  of  the  court 
Unless  a  partner  is  condacting  himself  so  grossly  as  to  render  it  im- 
possible for  the  business  to  be  carried  on  in  a  proper  manner,  the 
court  will  not  interfere. '  When  partners  have  agreed  that  the  man- 
agement of  their  affairs  shall  be  intrusted  to  one  or  more  of  them  ex- 
clusively, the  court  will  not  interpose,  unless  he  or  they  is  or  are  act- 
ing illegally,  or  in  breach  of  the  trust  reposed  in  them,  or  have  be- 
come insolvent.*  The  court  will  not  interfere  to  restrain  a  partner 
from  acting  as  such,  merely  because  if  he  were  known  to  be  acting 
as  partner  the  confidence  of  the  public  in  the  concern  might  be 
shaken.'  When  the  articles  of  partnership  provide  that  it  should  be 
lawful  for  the  other  partners,  in  certain  events,  to  expel  any  one  of 
their  number,  the  power  may  be  exercised  without  any  reason  being 
assigned  for  such  expulsion,  but  it  mnst  be  exercised  in  good  faith, 
and  not  against  the  truth  and  honor  of  the  contract^ 

The  court  will  interfere  by  injunction  to  protect  partners  from  the 
interference  of  persons  claiming  the  share  of  a  late  copartner  by  rea- 
son of  his  bankruptcy,^  or  under  an  execution,*  or  by  reason  of  his 
death.  ^  If  one  partner  sues  another  at  law,  the  court  will  interfere 
by  injunction,  if  having  regard  to  the  partnership  accounts,  or  the 
state  of  the  partnership  business,  it  can  be  shown  that  the  action 
ought  not  to  have  been  brought.'  An  injunction  will  be  granted  to 
restrain  a  person  from  holding  out  another  as  a  partner,  against  the 
wish  and  without  the  authority  of  that  other.'  So,  also,  a  company 
was  restrained  from  advertising  a  certain  person  as  their  trustee  with- 
out his  authority.^'  Upon  the  same  principle  a  company  will  be  re- 
strained from  wrongfully  retaining  on  the  list  of  shareholders  a 
person  who  has  ceased  to  be  one."    A  partner  in  a  patent  will  not  be 

1  Marshall  ▼.  Coleman,   2  J.  &   W.  Stansfield,  2  Sm.  &  G.  479 ;  Francis  v. 

268 ;  Hawkins  v.  Blachford,  1  L.  J.  Gh.  Spittle,  9  L.  J.  Ch.  (N.  8.)  280. 

142;    Smith  v.    Jeyes,  4    Beav.    503;  *  Bevan  v.  Lewis,  1  Sim.  376 ;  Newell 

Warder  v.  Still  well,  26  L.  J.   Ch.  373 ;  v.  Townshend.  6  id.  419. 

Anderson  v.    Anderson,  25  Beav.  190;  ^Phillips  v.    Atkinson,  2-Bro.  C.  C. 

Baxter  v.  West,  1  Dr.  &  Sm.  173.  272. 

'MarshaU  v.  Colman,  2  J.  &  W.  268  ;  >See  Gold  v.  Canham.  1  Ch.  Ca.  311; 

Goodman y.  Whitcombe,  lid.  589; Law-  2  Sw.   326,  n.    See,  as  to  restraining 

son  v.  Morean,  1    Price,  303  ;  Cofton  v.  ejectment    by     one     partner     against 

Homer,  5  id.  537 ;  Waters  v.  Taylor.  15  another,  Elliott  v.  Brown,  3  Sw.   389, 

Yes.  10;    Glassington    v.  Thwaites,   1  n.;  Hawkins  v.  Hawkins,  4  Jar.   (N.  S.) 

Sim.  &  Stu.  125 ;  Smith  y.  Jeyes  4  Beav.  1045. 

304;  Roberts  v.  Eberhardt,  Kay,  160.  »Routh  v.  Webster.  10   Beav.  561; 

*  Anon.,  2  E.  &  J.  441.  Bullock  v.  Chapman,  2  DeG.  &  S.  211 ; 
^  Blisset  V.  Daniel,  10  Ha.  493.  Troughton  v.  Hunter,  18  Beav.  470. 

*  Frazer  v.  Kershaw,  2  K.  &  J.  500 ;        *^  Routh  v.  Webster,  10  Beav.  561. 
AUen  V.  Kilbre.  4  Madd.  464 ;  Davidson        ^^  Bullock  v.  Chapman,  2  DeG.  &  8. 
V.  Napier,  1  Sim.   297;   Freeland   v.    216. 
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restrained  from  pablishing  a  book  containiiig  an  account  of  the  in- 
Tention.'  A  partner  who  seeks  to  restrain  his  copartner  from  violat- 
ing the  terms  of  a  partnership  agreement,  or  his  duties  as  a  partner, 
must  be  able  to  show  that  he  is  able  and  willing  to  perform  his  own 
part  of  the  agreement,  and  has  fulfilled  the  duties  incumbent  on  him- 
self.* Howeyer  improper  the  conduct  of  his  copartner  may  have  been, 
a  partner  may,  by  his  own  acts,  debar  and  preclude  himself  from  re- 
lief in  equity.'  Acquiescence  in  the  act  complained  of  may  disenti- 
tle a  partner  to  relief  against  his  copartners.* 

One  partner  wiU  be  restrained  from  misapplying  the  funds  or  effects 
of  the  partnership.  Thus,  a  surviying  partner  has  been  restrained 
at  the  suit  of  the  representatives  of  a  deceased  partner,  from  using 
the  partnership  effects  to  sustain  himself  and  family,*  and  so,  gener- 
ally, there  can  be  no  question  but  that  equity  would  interfere  to 
restrain  any  act  on  the  part  of  one  partner  that  is  inconsistent  with 
the  provisions  of  the  contract,  or  with  the  implied  obligations  of  part- 
ners to  each  other,  or  the  ordinary  rules  of  good  faith  and  fair  deal- 
ing that  are  peculiarly  applicable  to  the  relation.  Thus,  a  partner 
will  be  enjoined  from  carrying  on  the  same  business,  in  the  same 
place,  as  a  separate  business  of  his  own,*  or  from  applying  funds  that 
have  come  into  his  hands  as  a  partner,  to  his  own  nse.^ 

So,  where  a  partner  has  become  insolvent,  a  court  of  equity  will, 
upon  the  application  of  a  copartner,  restrain  him  from  disposing  of 
the  partnership  property,  or  getting  in  its  debts.  **  So  it  will  restrain 
one  partner  from  excluding  his  -copartner  from  the  business,  or  from 
collecting  firm  debts.'  Thus,  in  a  Kentucky  case,*®  Pirtle  &  Penn,  as 
partners,  agreed  to  publish  Pirtle's  Digest.  Penn  to  do  the  printing 
and  binding,  and  each  to  be  entitled  to  half  the  proceeds.  There  was 
a  dispute  as  to  whether  Pirtle  was  entitled  to  half  the  gross  proceeds, 
or  only  to  half  the  net  proceeds.  Penn,  after  a  portion  of  the  books 
had  been  sold,  refused  to  permit  Pirtle  to  hove  any  control  over  or  to 

1  Hawkins  v.  Blachf ord,  1  L.  J.  Gh.  the  goods  of  the  finn  witn  his  own,  sold 

142.  them  tog^ether,  and  kept  no  separate  ac- 

*  Smith    v.    Fromont,    8    8w.   380 ;  count  of  the  sales,  and  used  the  same 
Const  V.  Harris,  T.  &  R.  524  for  the  support  of  himself  and  family, 

'  Littlewood    ▼.   Caldwell,  11  Price,  such  conduct  is  an  abuse  of  his  trust, 

97.  and  the  court  will  enjoin  him  and  ap- 

*  Glassington  v.   Thwaites,  1  Sim.  A  point  a  receiver,  and  direct  an  account. 
Stu.  125.  if  the  survivor  desires  to  retain  poesea- 

» Hartz  V.  Schroder,  8  Ves.  317.  sion,  he  may  do  so  upon  giving  security 

*  Marshall  v.  Johnson,  83  Ga.  500.  to  account  for  the  assets,  pay  debts,  etc 
'  Merritt  v.  Thompson,  8  E.  D.  S.  (N.        « Randall  v.  MorreU,  18  N.  J.  Kq.  347. 

T.)  284.    In  Jennings  v.  Chamberlain,        •  Wolbert  v.  Harris,  7  N.  J.  Eq.  622. 
10  Wis.  21,  a  surviving  partner  mixed        '^  Pirtle  v.  Penn,  8  Dana  (Ky.),  248. 
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participate  in  the  sale  of  the  residue.  The  court  found  Pirtle  was 
entitled  to  half  the  proceeds  of  sale.  It  was  held  that  Pirtle  was 
entitled  to  an  injunction  and  to  an  account,  although  there  was  no 
prayer  for  a  dissolution;  that  a  bill  for  an  account  may  be  sustained 
without  a  prayer  for  a  dissolution,  if  there  be  any  good  reason  for 
compelling  an  account  and  settlement. 

A  mere  apprehension  by  one  partner,  that  his  copartner  intends  to 
misapply  the  joint  funds,  does  not  afford  a  proper  ground  for  an  in- 
junction. In  order  to  warrant  the  granting  of  this  preventive  remedy, 
he  must  actually  have  misapplied  the  funds,  or  must  have  threatened 
to  do  so  under  such  circumstances  as  render  it  probable  that  he  will 
do  so  unless  restrained.^  Oenerally,  it  may  be  said,  an  injunction 
will  not  be  granted,  unless  the  cause  shown  therefor  is  such  as  to 
demand  it/  and  while  it  is  competent  for  the  court  to  issue  a  prelimi- 

1  Woodward  v.  Schatzell.  8  Johns.  Ch.  3  Haroi  387.    But  when  the  partnership 

(N.  T.)  415.  is  determinable  at  will,  nnder  sach  cir- 

*  Shad  ▼.  Fuller^  R.  M.  Charlt.  (Ga.)  comataDces,  it  is  generally  necessary 

601.  that  a  dissolution  should  also  be  prayed. 

Peacock  v.  Peacock.  16  Yes.  49 ;  Miles 

Injunction.  —  Where    a   partnership  v.  Thomas,  9  Sim.  006,  although  even 

had  been   entered  into  for  a  term  of  under  such  circumstances  an  injunction 

years  which  has  not  expired,  and  one  of  has  sometimes  been  granted  bj  the  En- 

the  partners  insisted  on  a  dissolution,  glish  courts  without  a  prayer  for  disso- 

and  retired  from  the  firm,  and  entered  lution.    Glassington  v.  Thwaites,  1  Sim. 

into  another  partnership  which  assumed  &  Stu.  124 ;  Morris  v.  Coleman,  18  Ves. 

the  name  of  the  old  one,  and  opened  437.    So,  a  partner  has  been  restrained 

letters  addressed  to  it,  and  gave  notice  from  carrying  on  the  partnership  for 

of  its  dissolution,  the  court  granted  an  any  other  purpose  except  to  wind  it  up, 

injunction   restraining  the  retired    co-  De  Tastet  v.  Bordenave,  Jac.  516,  from 

Eartner  from'  carrying  on  business  with  improperly  rejecting  the  representatives 
is  new  partners  or  others  except  his  of  his  deceased  partner,  Elliot  v.  Brown, 
old  partners  until  the  expiration  of  the  8  Swanst.  489 ;  Hawkins  v.  Hawkins,  4 
term,  and  restraining  his  new  partners  Jar.  (N.  S.)  1045 ;  for  making  an  im- 
from  carrying  on  business  with  him  or  proper  use  of  the  real  estate  of  the  part- 
otherwise  in  the  name  of  the  old  firm,  nership  which  may  be  held  by  a  party 
and  from  receiviufi^  or  opening  letters  for  the  use  of  the  firm.  Alder  v.  Fouracre, 
belonging  to  it,  and  the  retired  partner  8  Swanst.  490,  n.;  to  restrain  a  partner 
from  circulating  any  nottoe  of  the  disso-  from  getting  in  partnership  assets,  if  he 
lution  of  the  old  firm  until  the  expira-  has  been  guilty  of  breaches  of  trust  with 
tion  of  the  time  fixed  therefor.  Eng-  reference  to  them,  Hartz  v.  Schrader,  8 
land  ▼.  Curling,  8  Beav.  129 ;  Warder  Yes.  817 ;  from  improperly  interfering 
y.  StUwell,  3  Jur.  (N.  S.)  9.  And  where  with  or  obstructii^  the  partnership 
an  agreement  was  enterod  into  between  business,  Smith  v.  Jeyes,  4  Beav.  503 ; 
two  parties  for  a  partnership  to  continue  Charlton  v.  Poulter,  19  Yes.  148,  n. ; 
twenty -one  years,  but  determinable  on  from  withholding  the  partnership  books, 
twelve  months'  notice  by  either  party,  Taylor  v.  Davis,  3  Beav.  388 ;  Greatrix 
and  disputes  arose  and  the  defendant  v.  Greatrix,  1  De  G.  &  dm.  692 ;  Charl- 
excluded  the  plaintiff  from  any  partici-  ton  v.  Poulter,  19  Yes.  148,  n. ;  and  on 
pation  in  the  partnership  business,  and  dissolution  to  restrain  one  partner  from 
the  plaintiff  fifed  a  bill  asking  that  the  injuring  the  property  of  the  firm.  Mar- 
agreement  might  be  performed  and  for  shall  v.  Watson,  25  Beav.  501.  So  will 
an  injunction,  but  not  a  dissolution,  the  court  grant  an  injunction  to  protect 
an  injunction  was  granted  as  prayed,  partners  from  (nterference  on  the  part 
Hall  V.  Hall,  12  Beav.  414 ;  3  Mac.  &  G.  of  persons  claiming  the  share  of  a  de- 
79 ;  20  Beav.  189;  Fairthorn  v.  Weston,  ceased  partner,  by  reason  of  his  death. 
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nary  injunction  upon  filing  of  the  bill,  yet,  unless  the  cause  alleged 
is  such  as  to  render  delay  extremely  hazardous  to  the  interests  of  the 
complainant^  it  will  not  be  issued  until  the  coming  in  of  the  answer, 
and  the  court  can  act  fully  upon  the  real  equities  of  the  case.^ 

Rale  in  Qoodman  ▼.  WliitcomlK 

Sec.  365.  The  opinion  that  a  partner's  misconduct  may  be  restrained 
by  injunction,  without  the  necessity  of  a  dissolution,  is  sanctioned  by 
Lord  Eldon  in  the  case  of  Goodman  v.  Whitcomb.'  The  parties  in 
that  case  being  partners  in  the  business  of  carpet  manufacturers,  the 
bill  was  filed  for  a  dissolution  of  the  partnership  and  the  usual  accounts. 
One  of  the  grievances  stated  in  the  bill  was,  that  the  defendant  had 
sold  goods  at  an  under  price,  and  exchanged  others  for  household  fur- 
niture, which  he  had  appropriated  to  his  own  use.  Lord  Eldon  said 
that  trifling  circumstances  of  conduct  were  not  sufficient  to  authorize 
the  court  to  award  a  dissolution.  It  was  stated  that  the  defendant 
had  exchanged  carpets  for  household  furniture  ;  that,  perhaps,  might 
be  an  improper  act,  but  still  there  might  be  a  thousand  reasons  why 
the  court  should  not  do  more  than  restrain  him  in  future  from  so 
doing,  more  particularly,  as  it  was  stated  by  the  answer  that  he  did 
it  because  he  thought  it  the  best  thing  that  could  be  done. 

or  bankruptcy,  or  npon  an  execution.  108 ;  or  to  interfere  in  the  case  of  mere 
Freeland  v.  Stansfield,  2  Sm.  &  Q.  479 ;  squabbles  between  partners,  ariainf 
Phillips  y.  Atkins,  2  Bio.  C.  C.  272  ;  from  the  infirmities  of  temper,  MarshaU 
Allen  v.  Kilbre,  4  Madd.  464;  Fraser  v.  ▼.  Coleman,  2  J.  &  W.  266 ;  Smith  ▼. 
Eren8haw,2  E.  &  J.  496;  Davidson  v.  Jeyes,  4  Beav.  508;  Lawson  y.  Morgan, 
Napier,  1  Sim.  297 ;  Bevan  v.  Lewis,  1  Price.  307 ;  Gofton  v.  Homor,  5  Price, 
id.  876 ;  Xewel  v.  Townsend,  6  id.  419.  587 ;  Warder  v.  Stilwell,  8  Jnr.  (N.  8.) 
And  in  case  of  dissolution  the  court  9 ;  nor  to  restrain  a  partner  to  act  as 
will  restrain  by  injunction  breaches  of  such  merely  because  if  he  is  known  so 
special  agreements  made  by  the  P&rt- '  to  do,  the  confidence  of  thepublic  in  the 
ners,  as  not  to  carry  on  business,  Whit-  firm  will  be  shaken.  2  ET.  &  J.  441 ; 
taker  y.  Howe,  8  Beav.  888 ;  or  to  get  Lind.  on  Part  844.  The  general  maxim 
in  debts  of  the  firm,  Davis  v.  Amer,  8  of  equity  jurispvidence  is  here  applica- 
Drew.  64 ;  or  to  divulge  a  trade  secret,  ble,  that  he  who  seeks  equity  must  do 
Morrison  v.  Moat,  9  Ua.  241 ;  or  to  vio-  equity.  And  where  one  partner  seeks 
late  his  agreement  in  reference  to  good-  an  injunction  against  another,  on  ac- 
will,  assigned  to  plaintiff  Churton  v.  countofaviolationof  the  articles  of  part- 
Douglass,  1  Johns.  174 ;  or  to  restrain  a  nership,  he  must  be  able  and  willing  to 
suit  at  law,  where  it  ought  not  to  be  perform  his  own  part  of  the  agreement, 
maintained  bv  one  partner  against  Smith  v.  Fromont,  8  Swanst.  380,  and 
another.  Gould  v.  Cauhaur,  1  Gh.  Ga.  the  misconduct  of  the  plaintiff  may  be 
811 ;  2  Swanst.  ^35 ;  Elliot  v.  Brown,  8  a  bar  to  his  right  to  an  injunction,  as  a 
Swanst.  489  ;  Hawkins  v.  Hawkins,  4  partner  who  claims  equity  must  be 
Jur.  (N.  S.)  1045.  But  a  court  of  equity  ready  also  to  do  his  duty.  LitUewood  v. 
will  not  interfere  to  prevent  a  share-  Caldwell,  11  Price,  97 ;  Const  v.  Harris, 
holder  of  a  company,  who  is  its  credi-  T.  &  R.  524. 

tor,  from  executing  a  judgment  obtained  '  Petit  v.  Chevellier,  18  N.  J.  Eq.  181 ; 

against  it  by  him,  Rheam  v.  Smith,  2  Van    Euren    v.    Trenton    Locomotive 

Ph.  726 ;  Hardinge  v.  Webster,  6  Jun  Works,  id.  807. 

(N.  S.)  88 ;  Hammond  v.  Ward,  8  Drew.  U  Jac  &  Walk.  592. 
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InJttDOtioa  when  there  are  no  gronndB  of  diMohition. 

Sec.  366.  A  court  of  equity,  however,  will  be  reluctant  to  award  an 
injunction  against  a  partner,  unless  there  be  grounds  for  a  dissolu- 
tion ;  and  in  many  cases  such  a  course  would  be  attended  with  obvious 
inconvenience  to  the  parties.^  And  cases  may  arise,  where  an  injunc- 
tion cannot  with  propriety  be  gi-anted,  whether  the  parties  do  or  do 
not  contemplate  a  dissolution  of  the  partnership,  and  eyen  though  the 
party  against  whom  the  injunction  is  sought  may  have  acted  contrary 
to  the  spirit  of  the  partnership  arrangements.  Thus,  two  persons 
agreed  to  work  a  coach  from  Bristol  to  London,  one  providing  horses 
for  a  part  of  the  road  and  the  other  for  the  remainder.  In  conse- 
quence of  the  horses  of  one  having  been  taken  in  execution,  the  other 
provided  horses  for  that  part  which  had  been  undertaken  by  the  first. 
He  afterward  persisted  in  providing  horses  for  the  whole  journey, 
and  claimed  the  whole  profits.  Upon  a  motion  for  an  injunction  to 
restrain  him  from  so  working  the  coaches,  Lord  Eldon  refused  the 
injunction.  "It  is  difficult,"  said  his  Lordship,  "  to  understand  how 
such  a  case  can  be  the  proper  subject  of  the  jurisdiction  of  this  court 
by  injunction.  If  I  enjoin  the  defendant  from  bringing  horses  to 
convey  the  coaches  between  the  limits  in  question,  I  must  enjoin  the 
plaintiff  from  not  bringing  horses  there.  I  -cannot  restrain  the 
defendant,  unless  I  have  the  means  of  assuring  him  that  he  shall  find 
the  plaintiff's  horses  ready.  I  should  otherwise  enjoin  him  from  doing 
that  which,  if  he  omits  to  do,  he  will  be  liable  to  actions  by  every 
person  whom  he  has  undertaken  to  convey  from  Bristol  to  London/^* 

Rnle  in  WiUiams  ▼.  WUIiams. 

Sec.  367.  In  ordinary  cases,  however,  the  court  will  grant  an 
injunction  to  restrain  the  working  of  stage-coaches  in  a  manner  incon- 
sistent with  the  terms  of  an  agreement.  Thus,  in  Williams  v.  Wil- 
liams,* the  plaintiff  and  defendant  had  been  partners  in  stage-coaches; 
and  by  an  agreement  on  the  dissolution  of  their  partnership,  it  was 
stipulated  that  the  business,  so  far  as  it  was  carried  on  between  New- 
bury and  London,  should  belong  to  the  plaintiff,  and  that  the  defend- 
ant should  not  carry  on  the  business  of  coach  proprietor  between  New- 
bury and  London.  The  defendant  aftei'ward  set  up  a  stage-coach, 
which  began  its  journey  at  a  place  a  few  miles  distant  from  Newbury, 

*Mar8hallv.Colmaii,2Jac.&  Walk. 266.  ing  that  bis  horses  were  always  ready. 

•  Smith  V.  Fromont,  2  Swanat.  830.    In  would  not  be  entitled  to  the  same  profit 

this  case  Lord  Eldon  said  that  a  question  as  if  they  were  used, 

might  arise,  whether  the  plaintiff,  show-  *  1  J.  Wils.  478,  n. 

73 
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bnt  traveled  through  Newbary  to  London.  And  on  a  bill  filed,  and 
an  affidavit.  Lord  £ldon  granted  an  injunction  to  restrain  the  defend- 
ant from  carrying  on  the  business  between  Newbury  and  London. 
So,  where  a  company  in  which  A  and  B  were  partners,  contracted  with 
the  Postmaster-General  for  the  service  of  the  mail,  each  partner  sup- 
plying horses  for  a  distinct  part  of  the  road,  but  in  consequence  of 
the  bad  manner  in  which  A  horsed  the  coach,  the  Postmaster  had 
been  frequently  obliged  to  suspend  the  contract,  it  was  held  that  B 
might  maintain  an  injunction  against  A  to  restrain  him  from  inter- 
fering with  B's  portion  of  the  road,  on  the  ground  of  the  irreparable 
injury  to  the  partnership,  which  would  ensue  from  such  interference.' 

Mode  of  obtaining  an  ii\junotion. 

Sec.  368.  Where  the  plaintiffs  case  is  not  of  such  an  urgent 
nature  as  to  require  the  most  summary  interference,  or  if  it  be  of 
that  description,  and  he  should  not  seek  immediate  protection,  it 
is  usual  for  him  to  defer  making  his  application  until  after  the 
defendant  has  filed  his  answer.*  But  where  the  object  of  the  plain- 
tiff is  to  prevent  irreparable  mischief,  as,  for  instance,  if  the 
defendant  is  uisolvent  and  is  wasting  the  effects  of  the  partner- 
ship, a  special  injunction  may  be  gi'anted  on  motion  before  answer 
supported  by  affidavit,  as  in  other  cases  of  waste.'  It  is,  how- 
ever, to  be  observed,  that  many  acts  may  be  committed  product- 
ive of  great  inconvenience  and  even  of  loss,  but  which  are  not, 
therefore,  in  the  nature  of  waste.  In  the  case  of  Gofton  v.  Homer,* 
the  plaintiff  and  defendant  agreed  to  dissolve  partnership,  and  that 
the  defendant  on  payment  of  half  the  value  of  the  effects  should  take 
the  whole.  The  defendant  accordingly  took  possession  of  the  partner- 
ship property,  but  failed  to  make  payment,  and  had  begun  to  pull 

1  Anderaon  v.  Wallace,  2  Molloy,  540.  ordered  accordingly,  until  the  defend- 

'  Jeremy's  Eq.  J ur.  837;  Anon.,  1  Vez.  ant  eball   fully  answer  the  plaintiff's 

477 ;  Lawson  v.  Morgan,  1  Price,  808.  bill,  and  this  court  make  other  order  to 

'  La wson  y.  Morgan,  «t£277*a;  Reade  v.  the  contrary."    R  L.  1798,  B.  10.      In 

Bowers,  4  Bro.  440.     In  tne  latter  case,  the  case  of  waste  and  other  cases  of  an 

the  bill  charged  the  insolvency  of  the  analogous  nature,  the  court  will  grant 

defendant,  and  the  probable  loss  of  the  the  injunction  without  notice,  and  be- 

partnership  effects  through    his    acts,  fore  appearance,  and    before  subpcena 

and  on  motion  *'  it  was  prayed  that  an  served,  provided  the  plaintiff  makes  an 

injunction  may  be  awarded  against  the  early  application  to  the  court.     1  Newl. 

defendant  to  restrain  him  from  collect-  Pr.  219.    But  in  general,  if  the  motion 

ing  or  receiving  any  more  of  the  debts  is  made  after  appearance,  notice  is  nee- 

now  due  and  owing  to  the  said  copart-  easary.     Id.  ;  and  see  Jeremy's  Eq.  Jur. 

nership,  or  any  of  them,  or  any  sum  of  337.     As  to  waste  between  tenants  in 

money  on  account  thereof ;  which,  on  common  of  real  estate,  see  7  Ves.  589 ; 

hearing  the  said  plaintiff's  said  affidavit  16  id.  128. 
and  the  six  clerks'  certificate  read,  is        ^5  Price,  587. 
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down  part  of  the  buildings  The  plaintiff  filed  his  bill  for  an  account, 
and  for  an  injunction  from  collecting  the  debts,  etc.,  and  from 
committing  waste  on  the  partnership  premises.  He  then  moved  for 
an  injunction  before  answer,  on  the  usual  affidavit,  but  the  court  of 
exchequer  held  that  the  conduct  of  the  defendant  did  not  amount  to 
waste,  and  dismissed  the  application.  In  a  suit  for  an  account  of 
partnership  transactions,  and  upon  a  motion  for  an  injunction  before 
answer,  to  restrain  the  defendant  from  acting  as  a  partner,  it  is  a 
complete  bar  to  the  motion  if  the  defendant  aver  by  affidavit  that  the 
plaintiff  has  possessed  himself  of  the  partnership  books,  and  that  for 
such  reason  the  defendant  is  unable  to  account  properly,  or  to  put  in 
a  full  answer,  accordingly,  in  such  case,  notwithstanding  palpable 
misconduct  on  the  part  of  the  defendant,  the  injunction  will  be 
refused.^  When  a  special  injunction  has  been  obtained,  as  the  injunc- 
tion by  the  terms  of  the  order  is  to  continue  until  answer  or  further 
order,  the  defendant  may  apply  to  dissolve  it,  either  upon  putting  in 
his  answer,  or  upon  affidavit  before  answer.* 

The  general  rule  is  that  for  the  purpose  of  obtaining  or  continuing 
an  injunction,  affidavits  cannot  be  received  in  contradiction  to  asser- 
tions positively  made  by  the  answer.*  To  a  certain  extent,  however, 
there  is  an  exceplion  to  this  rule  in  cases  of  waste,^  and  of  misconduct 
in  partners  analogous  to  waste/  In  these  cases  affidavits  filed  prior 
to  the  answer  may  be  read  against  the  answer. 

Affidavits  filed  subsequently  to  the  answer  may  be  read  in  support 
of  an  allegation  in  the  bill,  not  contradicted  by  the  answer.' 

1  littlewood  V.  Caldwell,  11  Price,  97.     Peacock  v.  Peacock,  16  id.  49;   Law- 

•  1  Newl.  Ch.  Pr.  226.  son  v.  Morgan,  1  Price,  803. 

•Id.  227;  Morgan  V.  Goode,  8  Mer.  10.  '1  Swanst.   254,  note  (b);    Parrer  v. 

«Smythe  v.  Smythe,  1  Swanst.  252.  Hutcliinaon,  2  Tou.  &  C.  706.    In  this 

But  not  where  the  title  to  the  property  is  country  the  practice  in  case    of    this 

in  dispute.    Norway  v.  Ro we,  19  Yes.  144.  remedy  is  usually  pointed  out  by  stat- 

*  Charlton  v.  Po'ulter,   19  Yes.  148 ;  utes  in  the  various  states. 
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Of  the  right  to  a  receiver. 

Sec.  369.  It  seems  clear  that  the  party  who  seeks  the  benefit  of  a 
receiver,  whether  he  desires  to  continue  or  to  dissolve  the  partnership, 
should  be  able  to  prove  such  a  case  to  the  court  as  would  authorize  a 
decree  for  a  dissolution.  It  has  been  decided  that  the  court  will  not 
upon  motion  appoint  a  receiver  of  the  partnership,  unless  it  appear 
that  the  plaintiff  will  be  entitled  to  a  dissolution  at  the  hear- 
ing.' It  has  been  laid  down  by  Lord  Eldon,  that  in  the  ordinary 
course  of  trade,  if  any  one  of  the  partners  seek  to  exclude  another 
from  taking  that  part  in  the  concern  which  he  is  entitled  to  take,  the 


>  Goodman  v.  Whitcomb,  1    Jac.    &    Walk.  689. 
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court  will  grant  a  receiver.*  Where,  therefore,  such  a  course  would 
be  for  the  benefit  of  the  excluded  person,  the  court  would  appoint  a 
receiver,  even  with  a  view  to  the  continuation  of  the  partnership. 
But,  generally,  in  thus  interposing  between  the  parties,  the  court 
looks  to  a  dissolution  and  general  winding  up  of  the  affairs;'  and  in 
one  case  it  is  reported  that  upon  a  motion  by  a  partner  for  a  i*eceiver 
during  the  partnership,  by  reason  of  his  copartner  having  embezzled 
the  partnership  funds,  the  court  thought  that  the  receiver  of  the  stock 
of  a  subsisting  partnership,  where  the  trade  is  going  on,  could  not  be 
appointed  unless  upon  the  very  grossest  abuse,  for  it  must  destroy  the 
trade.' 
When  disaolution  is  intended,  or  has  ooctinred. 

Seo.  370.  Where  a  dissolution  is  intended,  or  has  already  taken 
place,  a  court  of  equity  will  appoint  a  receiver,  provided  there  be 
some  breach  of  the  duty  of  a  partner,  or  of  the  contract  of  partner- 
ship.^ Thus,  if  in  breach  of  a  moral  obIigation,*one  partner  unjustly 
takes  possession  and  refuses  to  give  security  to  his  copartner  for  his 
share  of  the  stock,  moneys  and  securities;*  or  if  he  in  any  respect 
behaves  unrighteously  against  the  interest  of  the  other  partner,  a 
receiver  will  be  appointed.*    So,  also,  if  in  breach  of  the  contract  of 

>  Wilson  V.  Greenwood,  ISwanst.  481.  brewing  trade.    That  the  eaid  receiver 

See,  alflo.  Hale  v.  Hale,  3  Mac.  &  Q.  79  ;  be  at  liberty  to  bring  actions   for  puch 

8  Eng.  L.  &  E.  191 ;  12  Beav.  414 ;  Pea-  debts  as  are  now  or  shall  become  due,  as 

cock  V.  Peacock,  16  Ves.  49 ;  Boyce  v.  occasion  shall  require;  and  the  persons 

Burchard,  21  Ga^  74.  in  whose  names  such   actions  shall  be 

•Waters  v.  Taylor,  15  Ves.  10;  Har-  brought  are  to  be  indemnified  against 

rison  v.    Armitage,  4  Madd.  143.     See  any    costs    and    damages    on    account 

Skip  V.  Har  wood,  1  Dick.  114.  thereof,  out  of  the  stock,  goods  and  ef- 

'  Oliver  V.  Hamilton,  2  Aust.  453.  One  fects  in    the    said    trade.    The  stock, 

would  have  thought  that  embezzlement  goods,  aiid  money,  in  the  hands  of  the 

was  sufficiently  gross.  receiver,  to  be  applied  as  the  court  shall 

*  Harding  v.  Glover,  18  Ves.  281 ;  Est-  direct.     The  books  relating  to  the  trade 

wick  V.   Conningsby,   1  Vem.  118.     In  to  be  in  his  custody.    In  the  meantime 

Skip  V.   Harwood,  a  receiver  was  ap-  the  defendants  to  be  restrained  from 

pointed  of  the  brewery.    "  It  was  or-  alienating,  disposing,  or  removing  any 

dered  that  it  should  be  referrifd  to  the  of  the  utensils  or  d^id  stock  belonging 

Master  to  appoint  a  proper  person  to  be  to  the  said  trade."    R.  L.  1748,  B.  517. 

a  receiver  oi  the  stock,  goods,  etc.,  of  •  Peacock  v.  Peacock,  16  Ves.  49  ;  Mil- 

the  brewing  trade,  and  the  debts  due  to  bank  v.  Kevett,  2  Mer.  405.     See,  also, 

the  partnership.    That  the  defendant  be  Blakeney  v.  Dufaur,  15  Beav.  40;  15 

restrained  from  receiving  any  debts  due  Eng.  L.  &  Eq.  76;  Sloan  v.  Moore,  37 

or  to  become   due  in  the  said  trade.  Penn.  217 ;  R utter  v.  Tallis,  0  Sandf. 

That  the  Master  do  allow  the   receiver  610 ;  Wetter  v.  Schlieper,  4  E.  D.  Smith, 

a  reaaonable  salary  for  his  care,  he  giv-  707. 

ing  security,  etc.    That  such  receiver  •"  If  partners    quarrel,  and   one  of 

do  act  as  broad  clerk  in  the  said  brew-  them  behaves  unrighteously  against  the 

ine  trade,  and  collect  and   get  in  the  interest  of  the  other,  a  receiver  will  be 

debts  according  to  the  custom  and  usage  appointed.     But  if  partners  quarrel,  a 

of  the  trade,  and  out  of  the  money  to  be  receiver  will  not  merely  on  that  account 

received  on  account  of  the   said  debts,  be  appointed."    D.  LoM  Eldon,  Texiere 

etc.,  that  the   said   receiver  do  pay  the  v.   Da   Costa,  in   chancery,   Nov.  1815, 

excise  and  the  chaises,  etc.,  in  the  said  Cooke's  MSS. 
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partnership  he  carries  on  the  trade  with  the  partnership  effects  on  his 
separate  account  after  the  dissolution,^  and  thus,  or  in  any  other 
manner,  excludes  his  copartner  from  that  share  to  which  he  is  enti- 
tled in  winding  up  the  concern^  a  receiver  will  be  appointed.* 

Cages  Uliutmting. 

Seo.  371.  On  these  latter  considerations  a  receiver  was  appointed  in 
the  case  of  Wilson  v.  Greenwood.*  There,  certain  partners  had 
entered  into  an  agreement,  by  which,  upon  the  bankruptcy  of  one  of 
them,  his  share  was  to  be  valued  and  assigned  to  the  remaining  part- 
ners, for  a  consideration  payable  by  installments,  and  upon  the  footing 
of  this  arrangement  the  remaining  partner  continued  to  trade  with 
the  partnership  effects;  upon  a  bill  filed  by  the  assignee  of  the  bank- 
rupt partner  against  the  solvent  partner,  praying  for  a  sale  of  the 
partnership  effects,  a  division  of  the  proceeds,  and  a  receiver,  Lord 
Eldon  granted  a  receiver  upon  motion  made  before  answer,  observing 
that  the  court  would  here  apply  the  principle  on  which  it  proceeds  in 
all  cases  where  some  members  of  a  partnership  seek  to  exclude  otkers 
from  that  share  to  which  they  are  entitled,  either  in  carrying  on  the 
concern,  or  winding  it  up  when  it  becomes  necessary  to  sell  the  prop- 
erty/ In  this  case,  there  being  no  imputation  of  misconduct,  or  sus- 
picion of  insolvency  against  the  partners  defendants,  one  of  them, 
with  the  consent  of  the  plaintiffs,  was  made  receiver,  but  without 
salary,  and  upon  giving  security  for  the  management,  etc. 

When  granted  on  application  of  representatiTe  of  deceased  partner. 

Skg.  372.  The  same  rules  which  prevail  respecting  the  appoint- 
ment of  a  receiver  in  a  suit  between  partners  are  applicable  in  a  suit 
between  the  representative  of  a  deceased  partner  and  the  surviving 
partner.  However,  in  the  case  of  Hartz  v.  Schrader,*  where  the  bill 
was  filed  by  the  administrator  of  a  deceased  partner  against  the  sur- 
viving partner,  and  a  motion  was  made  before  answer  to  restrain  the 
defendant  from  disposing  of  the  joint  stock,  and  receiving  the  out- 
standing debt8,  and  for  a  receiver,  and  the  affidavit  stated,  according 

'  Harding  v.  Glover,  tupra,  tbe  property  oat  of  the  hands  of  the 

'  The  dissolution   which  takes  place  parties,  and  place  it  in  those  of  a  re- 

on  the  refusal  of  an  appointee  ander  a  ceiver,  see  Gowen  ▼.  Jeffiies,  2  Ashm. 

will  to  become  partner  is  clearly  not  a  296. 

dissolution  arising  from  the  exclusion  '  1  Swanst.  488. 

of  the  appointee  by  the  surviving  part-  ^  Wilson  ▼.  Greenwood,  1  Swanst.  471. 

ners,  and  will  therefore  be  no  foundation  But  it  is  not  necessary  to  the  appoint- 

for  a  receiver.    Kershaw  v.  Matthews,  mentof  areoeiver  that  a  dissolution  be 

3  Russ.  62 ;  Butchart  v.  Dresser,  4  DeG.  asked  or  contemplated.    Fairthome  v. 

M.  &  G.  542 ;  31  Eug.  L.  &  £q.  121.  For  Weston.  8  Hare,  887. 

instances  in  which  the  court  will  take  *8  Ves.  817;  2  Hov.  Supp.  106. 
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to  the  information  and  belief  ot  the  deponent^  ^^  that  the  defendant  is 
in  embarrassed  ciroomstances  and  at  present  imprisoned  in  Newgate 
for  a  separate  debt,  and  now  expends  the  joint  stock  or  the  moneys 
received  by  him  for  the  outstanding  debts  in  the  maintenance  of  him- 
self and  his  family,  and  not  in  discharge  of  the  debts  dae  from  the 
partnership ;''  Lord  Eldon  made  the  order  for  an  injunction,  but 
refused  it  as  to  a  receiver. 

Where  all  the  partners  are  dead. 

Sec.  373.  Where  all  the  partners  are  dead,  and  a  suit  is  instituted 
between  their  representatives,  a  receiver  will  be  appointed  as  a  mat* 
ter  of  course.  For,  as  Lord  Kenyon  observed,  *^  where  there  is  a 
copartnership  there  is  a  confidence  between  the  parties,  and  if  one 
dies,  the  confidence  in  the  other  partner  remains,  and  he  shall  receive, 
but  where  both  are  dead,  there  is  no  confidence  between  the  represent- 
atives, and,  therefore,  the  court  will  appoint  a  receiver."  * 

When  xeoelTer  will  be  permitted  to  sna 

Sec.  374.  It  should  seem  that  courts  of  equity  will  sometimes 
empower  the  receiver  to  sue  for  debts  due  to  the  partnership,  upon 
motion  founded  on  affidavits  that  the  suit  will  probably  be  attended 
with  success.'  But  in  a  case  in  which  one  partner,  in  a  suit  against 
his  copartner,  moved  that  the  receiver  might  file  a  bill  against  the 
agent  of  the  partners.  Lord  Eldon  refused  the  motion  to  the  extent 
prayed  for,  but  directed  a  reference  to  the  Master,  to  inquire  whether 
the  proposed  suit  was  beneficial  to  the  parties.'  In  all  urgent  cases 
a  receiver  and  manager  may  be  moved  for  on  affidavit  before  answer.^ 

Reoehrer,  when  appointed.    Inatanoes  and  illustrationa. 

Sec.  375.  Perhaps  it  would  be  sate  to  say,  that  whenever  partners  are 
unable  to  agree  as  to  the  management  of  the  property  and  business  of 
the  firm,  and  especially  if  loss  is  likely  to  result  therefrom,  and  especially 
in  the  absence  of  agreements  or  stipulations  in  the  articles  of  copart- 
nership in  reference  to  the  matters  in  controversy,  a  receiver  will  be 

>  Phillips  V.  Atkinson,  2  Bro.  272.  prived    of     this     right     by    the   ap- 

'  Estwick  V.  Conningsby,  1  Vera.  118 ;  pointment  of  a  receiver  without  good 

Dacie  v.  John,  M'Clel.  575.  caase.     Gowan  y.  Jeffries,  2  Ashm.  296 ; 

•MuBgrave  v.Medex,  8  Ves.  &  B.  167.  Buchart  v.  Dresser,  4  De  G.,  M.  &  G. 

As  a  general   rule  each  partner  is  en-  642;  81  Eng.  L.  &  Eq.  121 ;  Roberts  v. 

titled  to  the  same  rights,  in  the  control  Everhardt,  1  Kay,  148 ;  28  Eng.  L.  & 

and  management  of  the  property,  that  Eq.  245. 

others  enjoy,  and  he  will  not  be  de-  *  Wilson  v.  Greenwood,  1  Swanst.  475. 
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appointed  on  the  application  of  any  partner.^  And  so  a  receiver  will 
be  appointed  on  the  proper  application  of  a  partner,  where  another 
has  the  charge  of  affairs  of  the  pai*tner6hip,  in  case  of  abuse  of  his 
powers  or  such  neglect  of  duties  as  is  likely  to  result  in  injury  to  the 
interests  of  the  copartner.'  When  a  partnership  is  dissolved  by  a  de- 
cree of  court,  or  by  consent,  and  there  is  disagreement  between  the 
parties  in  interest,  a  court  will  usually  appoint  a  receiver."  And 
also,  where  all  the  partners  are  dead. ^  A  receiver  will  be  appointed  to 
take  charge  of  the  partnership  property,  where  the  firm  has  become 
insolvent,  and  the  partner  is  wasting  the  property  or  threatens  to 
make  an  improper  use  of  it*  So  pending  proceedings  for  a  dissolu- 
tion of  a  firm,  in  order  to  preserve  the  ** good- will"  of  the  firm,  or 
the  partnership  property  to  its  purchaser,  where  the  character  or  na- 
ture of  the  property  is  such  that  it  would  be  seriously  deteriorated  in 
value  by  lying  idle,  or  even  where  the  firm  itself  would  sustain  serious 
loss  from  snch  cause,  the  court  will  appoint  a  receiver  to  manage  the 
property  and  prosecute  the  business  pendente  lite  in  the  case  of  a 
hotel,  stage  company,  steamboat  company,  newspaper  company,  etc.* 
But  ihe  court  will  not  continue  the  business  of  a  partnership,  through 
a  receiver,  longer  than  is  necessary  for  the  preservation  of  the  inter- 
ests of  the  partners  and  its  creditors,  nor  generally,  longer  than  is 
necessary  to  effect  a  favorable  sale  of  the  property  and  business.* 

*  TerreH    v.  Qoddard,   18    Ga.   664 )  *  As  to  rules  for  estimating  compensa* 

Walker    v.     House,    4    Md .    Ch.    89 ;  tion  of  a  receiver*  see  Grant  v.  Bryant, 

Speights  Y.  Peters.  9  Gill  (Md.).  472 ;  101  Mass.  567 ;  Walker  y.  House.  4  Md. 

Law  Y.Ford,  2  Paige  (N.T.X  310;  Mar-  Ch.  89.    For  instanceB  in   which  a   re* 

tin  Y.  Van  Shaick,  4  id.  479  ;  McCracken  ceiver  will   not  be  appointed,  see  Bu- 

Y.    Ware,  8    Sandf.  Ch.  (N.    Y.)  688;  chanan  y.  Comstock,  67   Barb.;  Baxter 

GouldingY.  Hain,  4  id.  716;  Williams  v.  Buchanan,  8  Brewst.  (Penn. )  435;  Gar- 

V.  Wilson,  id.  379 ;  Durham  v.  JarYis,  retson  y.  Weaver,  8  Edw.  (N.  Y.)  385 ; 

8  Barb.  (N.  Y.)  88.  Goalding  v.  Bain,  4  Sandf.  (N.  Y.)  716 ; 
« Hart  v.  Clark,  19  Beav.  349  ;  27  Eng.  Dayton  Y.  Wilkes,  17  How.  (N.  Y.)  Pr. 

L.  &  Eq.   561 ;  Shepherd  v.  Oxenford,  510. 

Kay  &  J.  Ch.  491 ;  Jeffries  y.  Smith,  1  « Williamson    y.    Wilson,    1     Bland. 

Jac.  &  W.  298;  Bently  v.  Bates,  4  You.  (Md.)  418.    See,  also.  Benton  y.  Chap- 

&  C.  182;  Grata  v.  Bayard,  11  S.  &  R.  lain,  9  N.  J.  Eq.  62  ;  Birdsall  v.  Colie,  11 

(Penn.)    41;    Jacquln  v.    Bnisson,    11  id.  63 ;  Wilson  v.  Fitcher.  12  id.  71 ;  Cox 

How,  Pr.  (N.  Y.)  385  ;  Collins  v.  Young,  v.  Pet.  U.S.,  13  id.  39;  Deveau  v.  Fowler, 

28  Eng.  L.  &  Eq   14 ;  Evans  y.  Evans,  2  Paige's  Cli.  (N.Y.)400;  Evans  v.  Evans, 

9  Paige's  Ch.  (N.  Y.)  178;  Hubbard  v.  9  id.  178  :  Jacquin  v.  Bnisson,  11  How. 
Guild,  1  Duer  (N.  Y.),  662;  Dayton  v.  (N.  Y.)  Pr.  385;  Stout  v.  Fortner,  7 
Wilkes,  17  How.  (N.  Y.)  Pr.  610.     And  Iowa,  183. 

an  injunction   will  also  be   issued  in  *  Allen  v.  Hawley,  6  Fla.  164;  Jack* 

such  cases,  Phillips  v.  Tresevant,  67  N.  son  v.  De  Forest,  14  How.  Pr.  (N.  Y.) 

C.  370.  81;  Martin  v. Van  Schaick,  4  Paige's  Ch. 

»  Richards  v.  Baurman,  65  N.  C.  162  ;  (N.  Y.)  479. 

Story  v.  Moon,  3  Dana  (Ky.),  831  ;  Ran-  'Jackson  v.  De  Forest,  ante;  Allen  v.. 

dall  V.  Morell.   17  N.  J.  Eq.  343  ;  Mar-  Hawley,  ante. 
ten  v.  Van  Shaick,  4  Paige,  810. 
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While  courts  of  equity  are  averse  to  exercise  their  powers,  to  appoint 
receivers  to  operate  the  business  of  a  firm,  or  even  to  the  appointment 
of  a  receiver  at  all,  where  all  the  partners  do  not  consent  thereto  and 
the  cessation  of  the  business  is  likely  to  result  in  great  loss,»  yet,  in  a 
proper  case  it  is  regarded  not  only  as  a  legitimate,  but  an  essential 
power.*  Thus,  when  one  partner  has  been  wrongfully  excluded  from  all 
participation  in  the  management  of  the  business,'  and  this  is  the  rule 
even  where  the  assignee  of  a  partner  iis  wrongfully  excluded;*  so,  where 
one  partner  denies  another  partner  access  to  the  firm  books,  and  has 
been  guilty  of  fraudulent  or  improvident  conduct;* so,  where  the 
managing  partner  is  grossly  mismanaging  the  business;^  so,  when  by 
reason  of  dissensions  or  disagreements  between  the  pai*tners,  it  is  evi- 
dent that  the  business  cannot  be  advantageously  continued,  particularly 
if  there  is  a  lack  of  good  faith  on  the  part  of  either  of  the  partners, 
or  if  the  partnership  articles  have  been  violated,  or  if  the  confi- 
dence of  the  partners  in  each  other  is  destroyed,  the  firm  will  be 
dissolved  and  a  receiver  appointed.'  But,  in  order  to  warrant  the 
exercise  of  this  power,  it  should  be  made  to  appear  that  the  parties 
will  suffer  loss  by  a  continuance  of  the  possession  of  the  property  by 
the  partners.® 

The  mera  fact  that  the  partners  disagree  as  to  the  management  of 
the  business,  or  that  the  business  has  proved  unprofitable,  will  not 
justify  the  appointment  of  a  receiver.  In  order  to  warrant  the  exer- 
cise of  this  power,  the  facts  stated  in  the  bill  must  be  such  as  warrant 
a  dissolution  of  the  firm,  and  a  winding  up  of  the  business.  The  bill 
most  be  a  foundation  for  the  appointment  by  setting  forth  facts  that 
warrant  it.* 

Upon  the  death  of  a  partner  the  survivor  is  entitled  to  the  custody 
of  the  partnership  property,  and  the  courts  will  not,  except  under 
extraordinary  circumstances,  interfere  therewith;  but  if  he  is  con- 

»  Pago  V.  Vankirk,  1  Brewster  (Penn.),  »  White  v.  Colfax,    83  N.  Y.Sup.  Ct. 

290.  297;   Boyce    v,  Burchard,  21  Ga.  74; 

■  Sayler  v.  Mockbie,  9  Iowa,  209.  8atro  v.  Wagner,  ante  ;  Loomis  v.  Mc- 

»  Wolbert  v.  Harris.  8  N.  J.  Eq.  605  ;  Eenzie,  31  Iowa,  425  ;    Jackson  v.  De- 

Katsch  V.  Schenck,  18  L.  J.  (N.  S.)  886;  Fbrest,  ante^  And  an  unexecuted  agree- 

Kirby  v.  IngersoU,  1  Doug.  (Mich.)  477  ;  ment  for  a    partnership  wiU  not  entitle 

Seibert  v.  Seibert,  1  Brewst.  (Penn.)  531'  one  of  the  partners  to  a  receiver  to  wind 

Speights  V.  Peters.  9  Gill  (Md.),  472.  up  the  affairs  of  the  firm.    Hobart  v. 

*S«ibertv.  Seihert,  ante.  Ballard,  31  Iowa  521. 

*Hai^ht  V.  Burr,  19  Md.  130.  »Tomlin8on  v.  Ward,  2  Conn.  896; 

•Sutro  V.  Wagner,  23  N.  J.  Eq.  888.  Roberts  v,  Ebenhardt,   Kay,  148:   Gar- 

'  Wliitman  v.  Robinson.  21   Md.  30;  retson  v.   Weaver,  8  Edw.  Ch  (N.  Y ) 

Bojce   V.  Blanchard.  21    Ga.  74;   Wil-  885. 
liainson  v.  Wilson,  1  Bland  (Md.)  418. 
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ducting  the  business  improvidently  or  fraudulently,  it  affords  ample 
ground  for  placing  the  property  in  the  hands  of  a  receiver,  upon 
application  of  the  representatives  of  the  deceased  partner.  ^ 

If,  after  a  dissolution,  either  partner  makes  an  improper  use  of  the 
firm  property,  or  a  use  that  is  inconsistent  with  the  le^inding  up  of 
its  affairs,  the  court  will  put  the  business  in  the  hands  of  a  receiver.* 
So,  when  the  firm  becomes  insolvent,  and,  while  in  the  case  of  general 
partnership,  an  application  for  a  receiver  cannot  be  made  by  a  creditor 
until  he  has  acquired  a  lien  upon  the  property  under  a  judgment ; 
yet,  in  the  case  of  a  limited  partoiership  an  application  therefor  may 
be  made  by  a  general  creditor,  and  an  allegation  of  insolvency  on  the 
part  of  the  company  is  sufficient.* 

When  a  firm  becomes  insolvent,  or  there  is  danger  that  it  will 
become  so,  in  consequence  of  the  mismanagement  of  the  partners,  or 
where  they  are  guilty  of  unfairness  or  fraud  toward  their  creditors, 
the  court  will,  upon  application  of  the  creditors,  appoint  a  receiver  ; 
but  in  order  to  warrant  it,  a  strong  case  must  be  made  out  by  the 
creditors,  and  if  the  partners  in  their  answer  deny  the  allegations  of 
the  bill,  the  relief  will  be  denied.* 

When  application  for  a  receiver  has  been  made  by  one  partner,  and 
a  decree  appointing  one  has  been  made,  the  parties  cannot,  by  agree- 
ment, dismiss  the  bill,  toUhout  the  consent  of  all  tlie  creditors.  The 
matter,  after  decree,  has  passed  beyond  the  control  of  the  parties,  and 
the  court,  having  acquired  control  of  the  property,  will  retain  it  for 
the  benefit  of  all  interested  parties.^  But  it  seems  that  ia  a  case 
where  the  order  or  decree  was  improvidently  made,  or  its  continuance 
will  result  in  a  serious  loss  to  the  partners,  the  court  will,  before  a 
final  decree,  set  it  aside  upon  proper  conditions.  Thus,  in  a  New  York 
case,*  the  plaintiff  upon  affidavits  setting  forth  that  he  was  a  partner 
witii  the  defendants  in  a  firm,  and  that  the  defendants,  without  his 
consents  had  altered  the  style  of  the  firm,  so  as  to  exclude  the  plaintiff, 
applied  for  an  order  dissolving  the  partnership  and  appointing  a 
receiver,  which  was  granted.  But  subsequently,  it  being  made  to 
appear  that  the  capital  invested  in  the  firm  was  between  160,000  and 
$70,000,  and  that  the  plaintiff  had  put  in  only  $1,800  of  this  sum,  and 

*Holden*B  Administratora  v.   McMa-  '  Whitowright  v.  Stlmpson,  2  Barb. 

kin,  Par.  Eq.  Cas.  270;  Miller  v.  Jones.  (N.  Y.)  279. 

89  111.  54;  TiUinghaBt  v.  Champlin,  4  ^Whltewrigbt  v.  Stimpson,  2  Barb. 

R.  I.  173.  (N.Y.)  279. 

'  Goertner  v.  Trustees  of  Canajobarie,  ^  Updike  v.  Doyle,  7  R.  I.  446. 

2  Barb.  Oi.  Y.)  625.  •  Popper  v.   Schelder,  88   How.   Pr. 

^  (N.  Y.)  34. 
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also  that  the  continuance  of  the  order  would  result  in  destroying  a 
valuable  and  profitable  business,  and  the  defendants  offered  to  secure 
the  plaintiff  his  interests,  or  the  money  due  him  on  account,  and  moved 
to  rescind  the  order,  the  court  set  aside  the  order  upon  the  defendants 
giving  ample  security  to  indemnify  fche  plaintiff. 

It  may  be  said  that^  unless  the  partners  agree  thereto,  a  receiver 
will  never  be  appointed  unless  •some  breach  of  duty  on  the  part  of 
some  of  the  partners  is  fully  established.  It  does  not  by  any  means 
follow  that,  because  a  dissolution  would  be  decreed,  or  an  injunction 
granted,  that  a  receiver  will  'be  appointed.  In  order  to  warrant  the 
court  in  taking  the  management  of  the  business  out  of  the  hands  of 
the  partners,  it  must  appear  either  that  they  have  agreed  to  have  the 
business  go  into  the  hands  of  a  receiver,  or  that  there  is  imminent 
danger  of  loss  if  the  management  is  continued  in  their  hands,  or  that 
some  of  the  partners  have  been  guilty  of  a  breach  of  duty.'  In 
Birdsall  v.  Cole,"  the  court  held  that  the  mere  fact  that  one  partner 
asks  for  a  dissolution  and  the  appointment  of  a  receiver  in  the  case-of 
a  partnership  at  willy  the  court  will  not,  as  a  matter  of  course,  appoint 
a  receiver.  In  such  cases  some  breach  of  duty  that  would,  at 
least,  warrant  the  dissolution  of  a  partnership  for  a  definite  period, 
must  be  shown.'  But  when  the  right  to  a  dissolution  is  established, 
and  the  agreement  of  the  parties  makes  no  provision  for  winding  up 
the  business^  a  receiver  will  be  appointed  as  a  matter  of  course.* 
When  the  firm  has  become  insolvent,  upon  the  application  of  a 
copartner,  a  receiver  will  be  appointed  to  protect  alike  the  interests 
of  the  partners  and  the  firm  creditors.* 

*  Cox  V.  Peters,  18  N.  J.  Eq.  47 ;  Fitch-  answer  denied  these  charges  of  the  billt 
er  ▼.  Fitcher,  11  id.  721  bat  admitted  the  insolvency  of  the  firm* 

'  10  N.  J.  £q.  66.  and  then  charged  the  plaintiff  with  a 

*  Henn  v.  Walsh,  2  Edw.  Ch.  (N.  Y.)  design  so  to  apply  the  joint  funds  as  to 
129 ;  Law  v.  Ford,  2  Paige's  Ch.  (N.  Y.)  give  an  undue  and  improper  preference 
810.  to  one  or  more  of  their  creditors.  ** These 

*  Martin  ▼.  Van  Schaick,4  Paige*s  Ch.  parties/'  said  Cliancellor  Bland.  "  have, 
(N.  Y.)  479 ;  Law  v.  Ford,  2  id.  810.  in  many  respects,  given  an  opposite  and 

*  Thus  in  Williamson  v.  Wilson,  very  different  account  of  the  state  of 
Bland's  Ch.  (Md.)  418,  one  partner  filed  afikirs  between  them.  They  both,  how- 
a  bill  against  his  two  copartners,  sue-  ever,admitthe  present  insolvency  of  the 
gesting  that  the  firm  hfbd  become  insol-  firm,  and  ag^ee  that,  according  to  the 
vent  and  stopped  payment,  and  that  the  stipulations  of  their  contract  of  copart- 
defendants  haid  since  held  and  retained,  nership,  the  term  of  its  duration  has 
in  their  possession,  exclusively,  all  the  not  yet  expired."  "In  point  of  princi- 
goods,  effects,  books,  papers  and  vouch-  pie  and  so  far  as  relates  to  the  matter 
ers  of  the  firm,  and  were  collecting  the  now  under  consideration,  there  can  be 
debts  due,  and  wasting  and  misapply-  no  difference  between  a  bankruptcy,  ac- 
ing  the  property  of  the  partnership  to  cording  to  the  English  law,  and  an  ac- 
the  ruin  of  the  plaintiff  and  to  the  pre-  tual  insolvency  in  fact  according  to  our 
jndice  of  the  creditors  of  the  firm.    The  law.     So  long  as  a  man  carries  on  his 
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Where  a  partner  neglects  the  business  and  fails  to  keep  proper  ac- 
counts of  the  money  received,'  or  brings  a  stranger  into  the  firm,'  or 
where  all  the  partners  are  dead,*  a  receiver  will  be  appointed.  In  the 
last-named  case  the  defendant  was  willing  to  account,  but  insisted 
that  no  receiver  should  be  appointed,  as  such  a  proceeding  would 
operate  as  an  imputation  on  his  character.  But  Lord  Kenyon  said 
''  where  there  is  a  copartnership  there  is  a  confidence  between  the 
parties,  and,  if  one  dies,  the  confidence  in  the  other  partner  remains, 
and  he  shall  receive  ;  but  when  both  are  dead  there  is  no  confidence 
between  tJie  representativesy  and,  therefore,  the  court  will  appoint  a 

business  and  has  a  prospect  of  gain,  he  and  to  give  to  some  of  the  creditors  an 
is  not  considered  as  insolvent,  but  if,  in  undue  preference.  Taking  the  charges 
addition  to  sucli  deficiency  of  property,  of  the  plaintiff  and  of  the  defendants  or 
his  business  so  far  declines  as  to  leave  of  either  party  to  be  true,  or  allow  that 
him  in  no  prospect  of  paying  his  debts,  each  or  either  party  was  about  to  waste 
he  is  then,  according  to  the  universal  the  property,  or  has  his  favorite  credi- 
sense  of  mankind,  insolvent.  Whether  tors  to  whom  it  is  his  design  to  give  an 
he  is  declared  to  be  in  this  condition  undue  preference,  and  it  is  clear  that 
according  to  the  technical  process  of  one  or  the  other  or  both  of  them  have 
the  English  bankrupt  law,  or  is  admit-  formed  a  fixed  resolution  to  violate  one 
ted  to  be  so  in  fact,  the  effect  upon  the  of  the  great  principles  of  equity,  which 
contract  of  copartnership  must  be  the  it  is  the  peculiar  province  of  this  court 
same.  The  insolvency  is  the  total  de-  to  prevent.  None  of  the  creditors  of 
struction  of  the  pecuniary  capacity  of  thesd  insolvent  debtors,  so  far  as  it  ap- 
the  partner  to  fulfill  his  contract  of  co-  pears,  have,  as  yet,  obtained  any  legal 
partnership.  But  his  pecuniary  capacity  advantage.  It  is  proper,  therefore,  that 
was  the  basis  on  which  it  rested.  The  this  court  should  now  lay  its  hands 
contract  itself,  therefore,  must  be  con-  upon  the  joint  property  of  this  partner- 
sidered  as  effectually  aimulled,  as  if  the  ship,  and  let  all  its  creditors  come  in 
party  were  dead.  If  both  of  them  be  pari  pctssu,  and  according  to  their  re- 
insolvent,  or  dead,  there  is  no  efficient  spective  priorities,  if  any  should  appear, 
or  living  capacity  left  to  execute  the  Both  parties  profess  to  have  had  this 
contract,  if  one  only  be  dead  or  insol-  equitable  distribution  in  contemplation; 
vent,  the  terms  of  it  cannot  be  complied  both  acknowledge  themselves  to  be  in 
with,  and  where  personal  confidence  that  insolvent  condition  in  which  the 
was  the  principal  inducement  for  mak-  making  of  such  an  equitable  distribution 
ing  the  agreement,  as  in  contracts  of  lias  devolved  upon  them  as  a  duty,  and 
this  nature,  it  would  be  unreasonable,  yet  each  charges  the  other  with  having 
and  therefore  the  other  party  shall  not  made  an  effort,  and  formed  a  fixed  de- 
have  the  executor,  administrator,  trustee  sign  to  disregard  this  duty.  Neither  of 
or  assignee  of  the  deceased,  or  of  the  in-  them  seems  to  have  the  least  confidence 
solvent,  intruded  upon  him.  Consequent-  in  the  other.  Under  all  these  circum- 
]y,  the  partnership  netween  these  parties  stances,  I  consider  this  as  a  case  in 
must  be  considered  as  having  been  vir-  which  it  is  peculiarly  fit  and  proper  that 
tuallyandeffectuallj  terminated  by  their  a  receiver  should  have  been  appointed 
insolvency.  It  can  be  extended  over  no  before  answer,  and  should  now  be  con- 
new  transactions,  nor  be  allowed  to  ex-  tinned,  as  a  means  of  winding  Up  the 
pand  itself  any  more.  It  must  be  wound  affairs  of  this  partnership  in  safety  and 
upandbroughttoaclose,and,  except  for  with  justice  and  equality  to  all  eon- 
such  purposes,  must  be  deemed  to  have  cemed/'  A  receiver  will  be  appointed 
totally  ceased  to  exist."  "  These  parties  where  a  partner  has  been  carrying  on 
admit  themselves  to  be  insolvent  debt-  trade  on  his  own  account,  with  the  co- 
ors.  The  plaintiff  charges  his  copart-  partnership  effects.  Harding  v.  Glover^ 
ners,  the  defendants,  with  a  design  to  18  Ves.  281. 

waste  the  joint  property  and  to  apply  it  *  Read  v.  Bowers,  4  Br.  C.  C,  441. 
to  their  own  use.  The  defendants  deny  '  Peacock  v.  Peacock,  16  Ves.  49. 
these  allegations,  and  charge  the  plain-        '  Phillips  v.   Atkinson,    2  Br.   C.  •  C. 

tiff  with  a  design  to  misapply  the  funds  272. 
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receiver.  When  one  partner  excludes  another  from  the  business, 
whether  the  business  is  going  on  in  the  usual  way,  or  is  in  the  process  of 
settlement,  this  constitutes  a  valid  ground  for  the  appointment  of  a 
receiver.  When  the  partners  disagree  as  to  the  management  of  the 
business,  or  disagree  as  to  their  rights,  the  court  may  not  only  ap- 
point a  receiver,  but  may  also  direct  him  to  continue  the  business, 
where  the  interests  of  the  parties  require  such  an  order.  Thus,  in  a 
Kew  York  case  *  the  parties  were  partners  in  running  a  steamboat, 
and  the  court  appointed  a  receiver,  who  run  the  boat  nnder  an  oi*der 
of  the  court  for  two  years.  But  the  court  is  always  reluctant  to  take 
the  control  of  a  business  for  any  considerable  time,  and  in  another 
New  York  case'  it  was  held  that  although  the  court  will  appoint  a 
receiver  of  a  newspaper  establishment  where  the  partners  cannot 
agree,  yet  the  court  will  not  take  upon  itself  the  responsibility  of  con- 
tinuing the  publication  of  a  political  paper,  by  a  receiver,  any  longer 
than  is  absolutely  necessary  to  prevent  a  sacrifice  of  the  property. 
In  this  case  the  counsel  for  the  complainant  moved  for  the  appoint- 
ment of  a  receiver  to  take  charge  of  the  partnership  effects,  consisting 
of  a  printing  establishment  and  the  subscnption  list  and  advertising 
custom  of  a  public  newspaper.  The  defendant's  counsel  opposed  the 
application,  on  the  ground  that  the  principal  value  of  the  property 
consisted  m  the  good-will  of  their  business,  which  would  be  lost  by 
the  appointment  of  a  receiver.  The  Chancellor  said  (besides  what  we 
have  laid  down)  :  "  Each  partner  has  an  equal  right  in  this  case  to 
the  possession  and  control  of  the  partnership  effects  and  business ; 
and  if  they  cannot  agree  among  themselves,  it  is  a  matter  of  course  to 
appoint  a  receiver,  upon  a  bill  filed  to  close  the  partnership  concerns, 
on  the  application  of  either  party.  If  a  receiver  is  appointed,  he  must 
proceed  and  sell  the  establishment  without  delay,  and,  in  the  mean- 
time, the  business  must  be  carried  on  by  him,  as  usual,  so  that  the 
good-will  thereof  may  be  secured  to  the  purchaser  and  the  full  value 
of  the  establishment  realized  by  the  partners,  on  such  sale."  ^' Until 
a  sale  can  be  effected,  the  defendants  may  continue  to  superintend 
the  editorial  department  of  the  paper,  as  they  have  heretofore  done, 
but  the  paper  must  be  published  under  the  direction  of  the  receiver, 
who  will  be  personally  responsible  for  any  publication  therein  which 
is  improper.  There  must  be  a  reference  to  a  Master  to  appoint  a 
receiver  without  delay."     A  receiver    will  not  be  appointed  merely 

» Const  V.  Harris,  1  T.  &  R.  496.  » Martin  v.  Van  Schaick,  4  Paige's  Ch. 

» Crane  v.  Ford,  Hopk.  CTi.  (N.  Y.)  114.    (N.  Y .)  479. 
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because  there  has  been  a  dissolution  of  a  partnership.  There  must  be 
some  breach  of  the  duty  of  a  partner  or  of  the  contract  of  partner- 
ship.* 

Trifling  circumstances  of  conduct  are  not  sufficient  to  authorize  the 
court  to  award  a  dissolution.*  In  the  case  last  referred  to,  Lord  Eldon 
said  :  '^It  may  be  a  question  whether  the  court  will  not  restrain  a 
partner,  if  he  has  acted  improperly,  from  doing  certain  acts  in  future  ; 
but  if  what  he  has  done  does  not  give  the  other  party  a  right  to  have 
a  dissolution  of  the  partnership,  what  right  has  the  court  to  appoint 
a  receiver  and  make  itself  the  manager  of  every  trade  in  the  kingdom  P 
Where  partners  differ,  as  they  sometimes  do  when  they  enter  into 
another  kind  of  partnership,  they  should  recollect,  that  they  enter 
into  it  for  better  and  worse,  and  this  court  has  no  jurisdiction  to 
make  a  separation  between  them,  because  one  is  moi*e  sullen,  or  less 
good  tempered,  than  the  other.  Another  court,  in  the  partnership 
to  which  I  have  alluded,  cannot,  nor  can  this  court  in  this  kind  of 
partnership  interfere,  unless  there  is  a  cause  of  sepai'ation,  which,  in 
the  one  case,  must  amount  to  downright  cruelty,  and  in  the  other 
must  be  conduct  amounting  to  an  entire  exclusion  of  the  partner  from 
his  interest  in  the  partnership.'*  And  so,  in  Henn  v.  Walsh,*  Vice- 
Chancellor  M'Coun  said  :  **  If  partners  quarrel,  a  receiver  will  not 
be  appointed  merely  on  such  an  account,  because  it  may  not,  of 
itself,  be  a  sufficient  ground  for  severing  the  connections  between 
them."* 

The  court  is  not  bound  to  interfere  upon  every  breach  of  adherence 
to  the  rules  of  a  partnership.  The  breach  must  be  such  as  renders  it 
impracticable  to  permit  the  business  to  be  managed  by  the  partners.* 

There  can  be  no  ground  for  a  receiver  in  a  case  of  paHnership, 
where  the  partner  who  applies  to  the  court  has  the  property  in  his 
possession  and  the  other  does  not  object  to  such  possession. 
Thus,  in  Smith  v.  Lowe,'  the  complainant  and  defendant  had 
been  partners  as  watch-makers.  The  former  became  dissatisfied 
with  the  latter,  and  a  bill  was  filed  for  a  dissolution  of  the 
partnership  and  for  an  account  It  appeared  by  the  bill  that  the  com- 
plainant had  taken  into  his  own  possession  the  stock  in  trade.  He 
now,  by  petition,  asked  for  a  receiver.  The  Vice-Chancellor  said  : 
*'  There  can  be  no  ground  for  a  receiver  in  a  case  of  partnership, 

»  Harding  v.  Glover,  18  Ves.  281.  «  Texlere  v.  Da  Costa,  note, 

« Goodman  v.  Whitcomb,  1  Jac.  &  W.  » Const  v.  Harris,  1  T.  &  R  618. 

673.  n  Edw.CU.(N.Y.)88. 
«2Edw.  Cb.(N.  Y.)129. 
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where  the  partner  applying  has  the  property  in  his  own  possession. 
He  can,  as  a  partner,  sell  it.  The  only  liability  that  attaches  to  him 
is  that  of  accounting  to  the  other  partner  for  his  share  of  the  prop- 
erty ;  and  if  the  other  partner  does  not  object,  he  who  has  the  posses- 
sion of  the  property  ought  not  to  complain  J^ 

Mr,  Lindley,  on  the  subject  of  Eeceivers  of  Partnerships,  vol.  2,  p. 
850,  obseryes: 

"  The  object  of  having  a  receiver  appointed  by  the  court  is  to  place 
the  partnership  assets  under  the  protection  of  the  court,  and  to  pre- 
vent everybody,  except  the  oflScer  of  the  court,  from  in  any  way  inter- 
meddling with  them. 

Gonrts  of  equity  are  by  no  means  anxious  to  take  upon  themselves 
the  management  of  a  partnership  business,  and  they  will,  it  is  said, 
never  do  so,  save  with  a  view  to  a  dissolution  or  final  winding  up  of 
the  affairs  of  the  concern. .  In  the  well-known  case  of  Const  v.  Har- 
ris,^ Lord  Eldon  intimated  that  a  receiver  might  be  appointed  in  a 
suit  where  a  decree  could  be  inade  for  the  carrying  on  of  the  concern 
according  to  some  specific  agreement  between  the  pai*ties,  as  well  as 
in  a  suit  for  a  dissolution  and  winding  up;  and  in  that  very  case  a 
receiver  was  appointed,  although  no  dissolution  was  prayed  by  the 
bill.  The  receiver  here  appointed  was,  however,  in  no  sense  a  mana- 
ger, but  merely  a  person  nominated  to  receive  money  coming  in  from 
certain  quarters,  and  to  apply  it  in  the  manner  agreed  upon  in  the 
partnership  articles.  If  the  appointment  of  a  receiver  does  not  in- 
volve the  appointment  of  a  manager.  Const  v.  Harris  is  a  clear  authority 
to  show  that  a  receiver  may  be  obtained  in  a  suit  not  seeking  a  disso- 
lution of  the  partnership;  and  later  cases  are  not  opposed  to  this. 
But  the  writer  is  not  aware  of  any  instance  in  which  a  suit  has  been 
instituted  for  the  purpose  of  continuing  a  partnership,  and  in  which 
the  court  has  appointed  a  receiver  and  manager;  and  in  the  late  case 
of  Hall  V.  Hall,'  Lord  Cottenham  decided  that  in  such  a  suit  no  such 
appointment  could  be  made.  Roberts  v.  Eberhardt '  is  a  still  more 
recent  case  to  the  same  effect  There  the  plaintiff  and  the  defend- 
ants were  partners  in  a  colliery,  the  plaintiff  being  the  managing 
partner.  Disputes  arose  between  the  plaintiff  and  the  defendant,  and 
the  former  filed  a  bill  for  an  account  and  a  receiver,  but  did  not  ask 
for  a  dissolution.  The  Vice-chancellor,  on  a  motion  by  the  plaintiff 
for  a  receiver,  refused  the  motion,  on  the  ground  that  the  object  of 
the  suit  was  to  insure  a  continuance  of  the  partnership,  and  not  to 

» 1  Turn.  &  R.  517.  •  8  Mac.  &  G.  79.  » Kay,  148. 
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bring  it  to  a  close.  As  was  said  by  Lord  Eldon,  the  court  will  not 
by  appointing  receivers  take  upon  itself  the  management  of  every 
trade  in  the  kingdom;  nor  will  it  take  upon  itself  the  management 
of  any  partnership  business,  save  with  a  view  to  its  final  wind- 
ing up.i  It  is  not,  however,  necessary,  in  order  to  induce  the  court 
to  interfere,  that  the  plaintiff  should  by  his  bill  expressly  pray  for 
a  dissolution;  for  the  court  will  entertain  an  application  for  a 
receiver  if  the  object  of  the  suit  is  to  wind  up  the  partnership 
affairs,  and  the  appointment  of  a  receiver  and  manager  is  sought 
with  that  view.  Thus,  in  the  recent  case  of  Shepjmrd  v.  Oxen- 
ford,'  a  bill  was  filed  by  the  plaintiff  on  behalf  of  himself  and 
other  shareholders  in  the  National  Brazilian  Mining  Company  against 
the  defendant,  its  sole  director  and  manager,  praying  for  an  account 
of  moneys  received  and  paid  by  the  directors  on  behalf  of  the  associ- 
ation, and  of  its  debts,  and  for  payment  thereof  out  of  the  assets  of 
the  company,  and  for  a  division  of  the  profits  amongst  the  sharehold- 
er. The  bill  also  prayed  for  an  injunction  to  restrain  the  defendant 
from  selling  the  property,  and  for  a  receiver  to  get  in  the  debts  owing 
to  the  company,  and  all  remittances  made  to  it  from  abroad,  and 
generally  to  conduct  the  business  and  affairs  of  the  association  until  the 
accounts  should  be  taken.  No  dissolution  was  expressly  asked  for, 
but  the  whole  object  of  the  suit  evidently  was  to  wind  up  the  com- 
pany and  have  its  assets  applied  in  liquidation  of  its  liabilities ;  and 
on  a  motion  by  the  plaintiff  for  an  injunction  and  a  receiver,  an  injunc* 
tion  was  granted,  and  a  receiver  and  manager  was  appointed,  as 
prayed  by  the  bill.' 

Again,  in  Evans  v.  Coventry,^  a  bill  was  filed  by  the  members  of 
two  societies,  or  rather  it  would  seem  of  one  society  having  two 
branches  of  business,  viz.,  a  loan  branch  and  an  insurance  branch,  for 
the  purpose  of  having  the  funds  of  the  societies  made  good  by  the 
defaulting  directors,  and  of  having  the  accounts  investigated,  the 
affairs  of  the  societies  wound  up  if  necessary,  and  their  assets  in  the 

*  See  Goodman  v.  Whitcombe,  1  Jac.  biU  bad  been  filed,  was  appointed  re- 
ft W.  580 ;  Harrison  v.  ArmitagBp  4  oeiver  and  manager  oat  there. 
Madd.  143 ;  HaU  v.  HaU,  3  Mac.  &  O.  «5  De  G.  Mac.  &  G.  911,  reversing  S. 
79 ;  Smith  v.  Jeyes,  4  Beav.  503  ;  Wa-  C,  3  Drew.  75.  It  does  not  appear  very 
ters  V.  Taylor,  15  Ves.  10 ;  Oliver  v.  distinctly  what  the  manager,  as  distin- 
Hamilton,  2  Anstr.  453.  In  Morris  v.  guished  from  the  receiver,  was  expect- 
Coleman,  18  Ves.  438,  there  was  a  refer-  ed  to  do.  The  Vice-Chancellor  refused 
ence  for  the  appointment  of  a  manager,  the  motion  mainly  upon  the  ground 
'  1  K.  <&  J.  491.  that  he  ooald  not  take  upon  himself  the 
'A  receiver  and  manager  was  appoint-  management  of  snch  societies,  even  nn- 
ed  in  this  country,  and  the  defendant,  til  the  hearing  of  the  cause.  The  Ck>art 
who  had  gone  to  the  Brazils  after  the  of  Appeals  did  not  allude  to  thia. 
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meantime  protected  by  the  appointment  of  a  manager  and  receiver.  It 
was  proved  that  some  of  the  funds  had  already  been  made  away  with  by 
the  secretary,  and  a  manager  and  receiver  was  appointed  to  protect 
what  remained  until  the  hearing  of  the  cause,  upon  the  ground  that 
the  plaintiffs  had  an  interest  in  the  funds  in  question,  and  that 
those  funds  were  in  danger  of  being  lost 

Distinction  between  appUoaUons  for  ii^Janotions  and  for  receivers. 

Sec.  376;  It  has  been  already  remarked  that  in  granting  or  refusing 
an  order  for  a  receiver  the  court  does  not  act  on  the  same  principles 
as  when  it  grants  or  refuses  an  order  for  an  injunction  ;  it  being  one 
thing  to  manage  the  affairs  of  a  partnership  oneself,  and  another  to 
prevent  a  person  who  has  already  misconducted  himself  from  inter- 
fering further  with  the  partnership  concerns.*  Another  reason  for 
di-awing  a  distinction  between  an  injunction  and  a  receiver  is,  that 
whilst  the  former  excludes  only  the  person  against  whom  it  is  gi-anted, 
the  latter  excludes  all  the  partners  from  taking  part  in  the  manage- 
ment of  the  concern.  It,  therefore,  does  not  follow  that  because  the 
court  will  grant  an  injunction,  it  will  also  appoint  a  receiver,  or  that 
because  it  refuses  to  appoint  a  receiver  it  will  also  decline  to  interfere 
by  injunction.* 

Upon  what  the  right  to  have  a  receiver  dependa. 

Sec  377.  The  right  to  the  appointment  of  a  receiver  in  suits  for  a 
dissolution  or  winding  up  of  a  partnership  depends  in  the  first  place  on 
whether  the  person  sought  to  be  excluded  from  interference  is  a  part- 
ner or  not.  For,  whilst  the  court  is  reluctant  to  exclude  a  partner 
from  the  management  of  the  partnership  affairs,  it  will  readily  inter- 
fere to  prevent  other  persons  from  intermeddling  therewith.  The 
reason  given  for  this  is,  that  each  partner  is  at  the  outset  trusted  by 
his  copartners,  and  has  confidence  reposed  by  them  in  him;  and  until 
it  can  be  shown  that  he  ought  not  to  be  allowed  to  take  part  any 
longer  in  the  management  of  the  partnership  affairs,  the  court  will 
not  interfere  with  him.  But  this  reasoning  has  no  application  to  per- 
sons who  acquire  an  interest  in  the  partnership  assets  by  events  over 
which  the  partners  have  no  control,  e.  g,,  the  death  or  bankruptcy  of 
one  of  the  members  of  the  firm.  Whilst,  therefore,  even  in  a  suit  for 
a  dissolution,  or  winding  up,  a  receiver  will  not  be  granted  against  a 

>  See  Hall  v.  Hall.  8  Mac.  &  G.  85.  ere.  4  Bro.  C.  0. 441 ;  Hartz  v.  Schrader. 

'Although  an  injanction  was  granted.    8  Ves.  317;  Hall  v.  Hall,  12  Beav.  414, 
a  receiver  was  refused,  in  Kead  y.  Bow-    and  3  ItCac.  &  Q.  79. 
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member  of  the  firm,  unless  some  special  ground  for  the  interference 
of  the  court  can  be  established/  it  is  a  matter  of  course  to  appoint  a 
receiver  where  all  the  partners  are  dead,  and  a  suit  is  pending  between 
their  representatives,'  or  where  such  appointment  is  sought  by  a  part- 
ner against  the  representatives  of  his  late  copartner.'  The  late  case 
of  Fraser  v.  Kershaw,*  is  a  good  illustration  of  this  doctrine.  There 
one  partner  had  become  bankrupt ;  the  share  of  the  other  partner  had 
been  taken  in  execution  under  a  fi.  fa,  for  a  separate  A^bt,  and  had 
been  assigned  to  his  creditor  by  the  sheriff.  The  creditor,  as  the 
assignee  from  the  sheriff  of  all  the  share  and  interest  of  the  non- 
bankrupt  partner,  claimed  the  right  of  winding  up  the  affairs  of  the 
partnership,  and  to  exclude  the  assignees  of  the  bankrupt  partner 
from  interfering.  But  on  a  bill  filed  by  them  against  the  judgment 
creditor,  the  court  granted  an  injunction,  and  appointed  a  receiver, 
holding  that  the  right  of  the  non-bankrupt  partner  to  wind  up  the 
affairs  of  the  partnership  was  personal  to  himself,  and  was  incapable 
of  transfer,  and  did  not,  therefore,  pass  with  his  share  and  interest  in 
the  partnership  assets.^ 

Must  appear  that  firm  has  forfeitad  its  right  to  inaiiag«  the  bnrinew,  or  that  loai 
would  result  therefrom,  or  that  the  partners  have  mrreed  thereto. 

Sec.  378.  Inasmuch  as  the  court  will  not  appoint  a  receiver  against 
a  partner  unless  some  special  ground  for  so  doing  can  be  shown,  it 
follows  that  in  a  firm  of  several  members  there  is  more  difficulty  in 
obtaining  a  receiver  than  in  a  firm  of  two.  For  the  appointment  of  a 
receiver,  operating  in  fact  as  an  injunction  against  cM  the  members, 
there  must  be  some  ground  for  excluding  all  who  oppose  the  applica- 
tion. If  the  object  is  to  exclude  some  or  one  only  from  intermeddling, 
the  appropriate  remedy  is  rather  by  an  injunction  than  by  a  receiver.' 

The  grounds  on  which  the  court  is  usually  asked  to  appoint  a 
receiver  are  either  because,  by  agreement,  the  partners  have  divested 
themselves  more  or  less  of  their  right  to  wind  up  the  ailairs  of  the 
concern ;  or  because,  by  misconduct,  the  right  of  personal  interven- 
tion has  been  forfeited,  and  the  partnership  funds  are  In  danger  of 
being  lost. 

As  an  illustration  of  an  appointment  of  a  receiver,  grounded  on  an 

1  Harding  v.  Glover,  18  Ves.  281 ;  Col-  »  Freeland  v.  Stansfield,  2  Sm.&  G.  479. 

line  V.  Youn^,  1  Macqueen,  385,  and  see  ^  2  K.  &  J.  496. 

Kershaw  v.  Matthews,  2  Russ.  G2 ;  Ken-  ^  See,  too,  Candler  v.  Candler,  Jac.  235, 

nedy  v.   Lee,  8  Mer.  448;   Lawson  v.  where  a  receiver  was  gnunted  against 

Morgan,  1  Price,  S(^.  the  assignee  of  partnership  debts. 

"<  Phillips  V.  Atkhison,  2  Bto.  C.  C.  272.  •  See  Hall  v.  Hall.  8  Mac  k  G.  79. 
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express  agreement,  reference  may  be  made  to  Davis  v.  Amer.*  There 
the  plaintiff  and  the  defendant,  on  dissolving  partnership,  appointed 
a  stranger  to  get  in  the  assets  of  the  firm,  and  agreed  not  to  interfere 
with  him.  After  this  agreement  had  been  partially  acted  on,  one  of 
the  partners  died,  and  disputes  arising  between  the  executors  of  the 
deceased  partner  and  the  surviving  partner,  the  latter  proceeded  to 
get  in  the  debts  of  the  firm,  in  violation  of  the  agreement  On  a  bill 
filed  by  the  exiecutors  of  the  deceased  partner  for  an  account,  and  for 
an  injunction  and  a  receiver,  the  court,  on  motion,  appointed  a 
receiver,  but  declined  to  gi*ant  an  express  injunction,  on  the  ground 
that  there  was  no  sufficient  impropriety  of  conduct  on  the  part  of  the 
defendant  to  render  such  an  order  necessary. 

MiBConduot  that  is  deemed  soffioient  to  pat  bnaineii  in  hands  of  reoeiTer. 

Sec.  379.  With  respect  to'  misconduct,  the  observations  which  have 
been  already  made  on  this  head,  when  speaking  of  injunctions,  might 
be  here  repeated.  There  must  be  something  more  than  a  partnership 
squabble  ;  the  duo  winding  up  of  the  affairs  of  the  concern  must  be 
endangered  to  induce  the  court  to  appoint  a  receiver  of  its  assets ; 
and  non-co-operation  of  one  partner,  whereby  the  whole  responsibil- 
ity of  management  is  thrown  on  his  copartner,  is  not  sufficient* 

Where,  however,  a  partner  has  so  misconducted  himself  as  to  show 
that  he  is  no  longer  to  be  trusted,  as,  for  example,  if  one  partner  col- 
ludes with  the  debtors  of  the  firm,  and  allows  them  to  delay  paying 
their  debts,'  or  carries  on  a  separate  trade  with  the  partnership  prop- 
erty,* or,  the  partnership  property  being  abroad,  runs  off  in  order  to 
do  what  he  likes  with  it  there,"  or,  if  a  surviving  partner  insists  on 
carrying  on  the  business,  and  employing  therein  the  assets  of  his 
deceased  partner,'  or  if  there  is  such  mutual  mismanagement  as 
endangers  the  whole  concern,'  or  if  the  persons  having  the  control  of 
the  partnership  assets  have  already  made  away  with  some  of  them,^  in 
all  these  cases  the  court  will  interfere  by  appointing  a  receiver.* 

Again,  the  reluctance  of  the  court  in  appointing  a  receiver  against 
a  partner,  being  based  on  the  confidence  originally  reposed  in  him, 
that  reluctance  disappears  if  it  can  be  shown  that  such  confidence 

'  8  Drew.  64.  *  Madff wick  v.  Wimble,  6  Beav.  495. 

*  See  Roberts  v.  Eberhardt,  Kaj,  148,  "^  See  De  Tastet  v.  Bordieu,  cited  in  a 
and  Rowe  v.  Wood,2  J.  &  W.  556,  where  note  in  2  Bro.  G.  G.  272 ;  but  see  Gonst 
one  partner  declined  to  advance  more  v.  Harris,  T.  &  R.  524. 

money  to  work  a  mine.  *  See  Smith  v.  Jeyes,  4  Beav.  503. 

*Ea8twick  v.  Coningsby,!  Vem.  118.  •Evans  v.  Coventry,  5  De  G.  Mac.  & 

*  Harding  v.  Glover,  18  Ves.  281.  G.  91L 

*  Sheppard  v.  Ozenford,  1  £.  &  J.  491. 
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was  originally  misplaced.  Therefore^  where  a  defendant,  by  false  and 
fraudulent  representations,  induced  the  plaintiff  to  enter  into  partner- 
ship with  him,  and  the  plaintiff  soon  afterward  filed  a  bill,  praying 
that  the  partnerahip  might  be  declared  void,  and  for  a  receiver,  the 
court  on  motion  oi*dered  that  a  receiver  should  be  appointed.' 

Moreover,  even  although  there  be  no  misconduct  jeopardizing  the 
partnership  assets,  the  court  will  appoint  a  receiver  if  the  defendant 
wrongfully  excludes  his  copartner  from  the  management  of  the  part- 
nership affairs.'  This  doctrine  is  acted  on  where  the  defendant  con- 
tends that  the  plaintiff  is  not  a  partner,'  or  that  he  has  no  interest  in 
the  partnership  assets.^ 

niogality  as  a  defense  to  application  for  reoeiTer. 

Sec.  380.  Some  difficulty  occurs  where  the  defendant  relies  on  ille- 
gality as  a  defense  to  the  suit  against  him.  If  the  illegality  is  estab- 
lished, the  court  cannot,  it  is  conceived,  interfere.  But  if  a  receiver 
is  moved  for  before  the  hearing  of  the  cause,  and  the  court  is  not 
perfectly  satisfied  that  no  relief  can  ultimately  be  given,  it  will  appoint 
a  receiver  to  protect  the  property  pendente  lite,  and  the  disgraceful 
character  of  the  defense  will  go  far  to  remove  any  scruples  the  court 
might  otherwise  have  in  interfering.  Thus,  in  Hale  v.  Hale,*  the 
plaintiff  and  the  defendant  had  carried  on  the  business  of  brewers  for 
many  years  in  partnership  together.  The  plaintiff  filed  a  bill  for  a 
dissolution,  and  the  defendant  then  denied  the  plaintiff's  right  to  any 
account  or  relief  whatever,  on  the  ground  that  the  partnership  was 
illegal.  Having  thus  set  the  plaintiff  at  defiance,  and  claimed  the 
whole  property  himself,  Lord  Langdale,  on  that  ground  alone,  ap- 
pointed a  receiver  and  manager,  although  the  plaintiff  was  only  a 
dormant  partner,  and  the  defendant's  management  of  the  business 
was  in  no  way  complained  of. 

RecelverB  in  mining  partnerships. 

Sec.  381.  In  mining  partnerships  a  receiver  will  be  appointed  or 
refused  upon  the  same  principles  as  in  other  partnerships.  Accord- 
ingly, if  no  dissolution  or  winding  up  is  sought,  a  receiver  and  man- 

^  See  Ex  parte  Broome,  1  Rose,  69.  signees  of  a  bankrupt  partner.     See, 

'  See  Wilson  v.  Greenwood,  1  Swanst.  too,  Cleffg  v.  Fish  wick,  1  Mac.  &  0. 2&4, 

481 ;  and  Goodman  v.  Whitcomb,  1  J.  where  tne  plaintiff  was  the  adminiatra- 

&  W.  589.  trix  of  a  deceaAed  partner. 

*  Peacock  v.  Peacock,  16  Ves.  49;  H  Beav.  369.  See,  too,  Sheppard  v. 
Blakeney  v.  D^faur,  15  Beav.  40.  Oxenford,  1  K.  &  J.  491,  where  a  re- 

*  Wilson  v.  Greenwood,  1  Swanst.  ceiver  was  appointed  although  the  le- 
471,  where  the  plaintiffs  were  the  as-  gality  of  the  partnership  was  denied. 


Beceiyeb,  Whek  Appoiktbd.  597 

ager  will  not  be  appointed;^  but  with  ayiew  to  a  dissolution  or  winding 
up^  a  receiver  and  manager  will  be  appointed^  if  there  are  any  such 
grounds  for  the  appointment  as  are  sufficient  in  other  cases/  or  if  the 
partners  cannot  agree  as  to  the  proper  mode  of  working  the  mines 
until  they  are  sold.'  In  Rowe  v.  Wood/  indeed,  a  receiver  was  re- 
fused,  although  one  of  the  partners  excluded  the  other  from  inter- 
fering with  the  mine;  but  this  was  a  peculiar  case,  for  the  partner 
complained  of  was  not  only  a  partner,  but  also  a  mortgagee  in  posses- ' 
sion,  and  his  mortgage  debt  was  still  unsatisfied.  Again  in  Norway 
V.  Eowe/  although  the  plaintiff  was  excluded,  a  receiver  was  refused 
on  the  ground  of  his  laches,  he  having  been  excluded  for  some  time, 
and  having  taken  no  steps  to  assert  his  rights  until  the  mine  proved 
profitable. 

Partnenhip  miut  be  Mtabliahed. 

Seo.  382.  Where  a  partnership  is  alleged  on  the  one  side  and  denied 
on  the  other,  and  a  motion  is  made  for  a  receiver,  the  court,  if  it 
directs  an  issue  as  to  partnership  or  no  partnership.,  usually  declmes 
to  appoint  a  receiver  until  that  question  is  determined.*  If  the  court, 
on  being  applied  to  for  the  appointment  of  a  receiver,  thinks  that  a 
proper  case  for  such  an  appointment  is  made,  and  the  party  actually 
carrying  on  the  business  has  not  been  guilty  of  such  raiscondnet  as  to 
have  rendered  it  unsafe  to  trust  him,  the  court  generally  appoints  him 
the  receiver  and  manager  without  salary.^  It  is  usual,  however,  to 
require  him  to  give  security  duly  to  manage  the  partnership  aifairs, 
and  to  account  for  money  received  by  him.  In  other  cases  the 
appointment  of  a  receiver  is  referred  by  the  judge  to  his  chief  clerk,  and 
leave  is  frequently  given  for  each  partner  to  propose  himself.  A  part- 
ner who  is  appointed  receiver  becomes  the  officer  of  the  court,  and 
must  act  and  be  respected  accordingly. 

The  order  appointing  a  receiver  usually  directs  the  partners  to 
deliver  up  to  him  all  the  effects  of  the  partnership,  and  all  securities 
in  their  hands,  for  the  outstanding  personal  estate,  together  with  all 
books  and  papers  relating  thereto.    The  receiver  is  directed  to  get  in 

the  debts  of  the  firm,  and  he  is,  if  necessary,  empowered  lo  bring 

___>- a 

1  Roberts  y.  Eberbardt,  Kmj,  148.  *  19  Yes.  159. 

•Sbeppardv.  Oxenford,  IK.  &  J.491,  •Peacock    v.    Peacock,    16  Vea.  49; 

wbere  there  was  no  prayer  for  a  diaeolu-  Chapman  v.  Beach,  IJ.  &  W.  594;  Fair> 

tion.  bum  v.  Pearson,  2  Mac.  &  G.  144. 

'Jefferys  ▼.  Smith,  1  J.  ft  W.  298;  ^  This  was  done  in  Wilaon  v.  Qreen- 

Lees  ▼.  Jones,  8  Jur.  (N.  S.)  954,V.C.W.  wood,  1  Swanst.  471 ;    Blakeney  ▼.  Du- 

*2  J.  &  W.  558.  faur,  15  Beav.  40. 
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actions  with  the  approbation  of  the  judge ;  he  is  directed  to  pay  the 
partnership  debts  and  to  pass  his  accounts,  and  to  pay  balances  in  his 
hands  into  court  ^ 

With  respect  to  the  partnership  books  and  papers,  an  order  for 
their  delivery  will  not  be  made  if  there  is  no  necessity  for  it,  and  if  it 
would  occasion  inconvenience.  For  example,  in  Dacie  v.  John,*  the 
court  declined  to  order  a  solicitor,  who  was  the  managing  partner  of 
a  firm,  to  deliver  up  its  books  and  documents  to  the  receiver ;  for  the 
receiver  had  free  access  to  them  all,  and  nothing  more  was  considered 
necessary. 

Of  the  Bala  of  partnanUp  proparty  undar  the  dacraa  of  tha  court. 

Sec.  383.  It  has  been  already  seen  that  in  the  absence  of  a  special 
agreement  to  the  contrary,  the  right  of  each  partner,  on  a  dissolution, 
is  to  have  the  partnership  property  converted  into  money  by  a  sale.' 
This  mode  of  ascertaining  the  value  of  the  partnership  effects  is 
adopted  by  courts  of  equity,  unless  some  other  course  can  be  followed 
consistently  with  the  agreement  between  the  partners.     And  even 

where  the  partners  have  provided  that  their  shares  shall  be  ascertained 
in  some  other  way,  still,  if  owing  to  any  circumstance  their  agreement 
in  this  respect  cannot  be  carried  out,  or  if  their  agreement  does  not 
extend  to  the  event  which  has  in  fact  arisen,  realization  of  the  prop- 
erty  by  a  sale  is  the  only  alternative  which  a  court  of  equity  can  adopt. 

Thus  in  Cook  v.  Gollingridge,*  where  the  partners  had  agreed  that 
on  the  expiration  of  the  partnership  the  stock  in  trade  should  be 
divided  between  the  partners,  it  was  held  that  as  this  could  not  be  lit- 
erally carried  into  effect,  there  must  be  a  sale  and  a  division  of  the 
proceeds.  So,  if  on  the  death  of  a  partner  an  option  is  given  to  a 
third  party,  e,  ^.,  his  son  or  executor,  to  take  his  share  at  a  valuation, 
and  this  is  not  done,  a  sale  will  be  decreed.* 

Again,  in  a  case  where  the  articles  had  provided  that  on  a  dissolu- 
tion by  the  death  of  a  partner  his  share  should  be  taken  by  the  survi- 
vors at  a  valuation,  and  they  had  afterward  agreed  that  in  the  event 
of  a  dissolution  by  bankruptcy,  the  same  course  should  be  followed  as 

>  See  forms  of  order  in  Seton  on  De-  298 ;    Hale  v.  Hale,  4  Beay.   875.    In 

crees,  655;    Wilson  ▼.    Greenwood,  1  Wild  ▼.  Milne,  26  id.  504,  a   partition 

Swanat.  484  ;  Whitley  v.   Lowe,  4  Jar.  of  a  partnership  colliery  waa  'asked  for 

(N.  8.)  815.     The  receiver  here  was  ap-  in  rain. 

pointed  without  opposition,  see  4  Jar.        *  Jac.  007,  and  see  Bigden  ▼.  Pierce, 

(N.  S.)  197.  S.  C.  6  Madd.  858. 

'  McClel.  206.  '  See  Downs  v.   Collins,  6  Ha.  418 ; 

*  Crawshay  ▼.   Gollins,  15  Ves.  227 ;  Kershaw  v.  Matthews,  2  Ross.  62 ;  and 

Crawshay  v.    Maale,  1    Swanst.    495 ;  Madgwick  y.  Wimble,  6  BeaT.  495. 
FeatheiBtonhaugh  v.  Fenwick,  17  Ves. 
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in  the  event;  of  a  dissolution  by  death,  it  was  held  that  this  last  agree- 
ment not  being,  under  the  circumstances,  binding  on  the  assignee,  the 
partnership  property  and  effects  ought  to  be  sold.^ 

On  the  other  hand,  if  the  articles  of  partnership  can  be  carried  out 
in  their  spirit,  and  if  a  sale  is  inconsistent  with  them,  then  the  rule 
in  question  will  not  apply,  as  for  example  in  those  cases  already 
noticed,'  in  which  it  has  been  agreed  that  a  deceased  partner's  share 
shall  be  ascertained  from  the  last  signed  account,  and  the  partnership 
accounts  have  not  been  taken  and  signed  as  it  was  agreed  they  should. 

The  rule  as  to  selling  partnership  property  is  merely  adopted  in 
order  that  justice  may  be  done  to  all  parties  when  no  other  course  has 
been  or  can  be  agreed  upon.  It  is  not  an  arbitrary  rule,  inflexibly  ap- 
pHed  in  all  cases  whether  it  is  necessary  or  not;  and  although,  if  one 
partner  or  his  representatives  insist  on  a  sale,  the  court  may  not  be 
able  to  refuse  to  enforce  that  right,  still  the  court  is  always  inclined  to 
accede  to  any  other  mode  of  settlement  which  may  be  fair  and  just  be- 
tween the  partners.  In  a  late  case,  where  one  partner  had  become 
lunatic,  and  a  decree  for  a  dissolution  had  been  obtained  on  that 
ground,  and  an  offer  was  made  by  the  other  partners  to  pay  a  sum  of 
money  as  the  lunatic's  share,  the  court  referred  it  to  the  Master  to 
inquire  whether  it  would  be  for  the  benefit  of  the  lunatic  that  such 
offer  should  be  accepted,  and  on  the  Master  reporting  in  the  affirma- 
tive, tbe  court  ordered  that  the  offer  should  be  accepted,  thereby  dis- 
pensing with  a  sale  and  winding  up  in  the  ordinary  way.' 

Upon  the  same  principle,  and  with  a  view  to  do  as  little  injustice 
as  possible,  when  the  court  decrees  a  sale  it  will  direct  an  inquiry  as 
to  the  proper  mode  of  selling,^  and  if  it  appears  that  it  will  be  for  the 
benefit  of  all  parties  that  the  whole  property  shall  be  sold  to  one  or 
more  of  tbe  partners  who  are  desirous  of  buying  it,  the  court  will 
sanction  a  sale  accordingly.'  The  court  will  also,  if  necessary,  direct 
an  inquiry  whether  it  be  for  the  benefit  of  all  parties  that  there  should 
be  an  immediate  sale,  or  that  the  concern  should  be  carried  on  for  the 
purpose  only  of  winding  up  its  affairs,  and  if  the  latter  is  the  case,  the 
court  will  give  any  of  the  parties  liberty  to  propose  himself  as  man- 
ager until  a  sale.* 

1  Wilson  V.  Greenwood,  1  Swanst.  471.  Swanat.  484 ;  Cook  y.  Collingridgey  Jac. 

'See  Pettjt  y.Janeaon,  6Madd.  146;  624. 

Simmons  v.  Leonard,  3  Ha.  681.  '  Crawshay  y.  Maule,  1  Swanst.  630, 

*  Leaf  y.    Coles,  1  De  G.  Mac.  &  G.  where  infants  were  concerned. 

170.    See,  too,  Prentice  v.  Prentice,  10,  *  Crawshay  y.  Maale,  1  Swanst  629 ; 

Ha.  app.  22.  Waters  v.  Taylor,  2  V.  &  B.  806.     See, 

«Ab    in    WUson    y.    Greenwood,   1  too.  Wild  y.  Milne,  26  Beay.  604. 
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If  one  of  the  partners  holds  an  appointment  which  is  not  saleable, 
but  the  profits  of  which  arc  by  agreement  to  be  aceonnted  for  by  him 
to  the  partnership,  the  partner  holding  the  appointment  will  be  deb- 
ited with  its  value,  for  that  is  the  only  mode  in  which,  upon  a  disso- 
lution, such  a  course  of  gain  can  be  dealt  with.* 

Although  it  is  not  usual  for  the  court  to  direct  a  sale  before  the 
hearing  of  the  cause,  still,  if  circumstances  require  it,  an  order  for  a 
sale  will  be  made  on  motion,  even  although  the  partnership  has  not 
been  previously  dissolved."  * 

Method  of  secnriiig  appointment  of  reoelTer — Generally  not  appointed  until 
answer  is  in — ^When  the  rights  of  the  reoeiver  attach  —Appointment  does 
not  defeat  liens  previously  acquired  by  legal  process  or  otherwise. 

Sec.  384.  A  court  of  equity  only  can  entertain  an  application  for 
or  appoint  a  receiver,  consequently  a  bill  or  complaint  in  equity  should 
be  filed  for  that  purpose,  setting  forth  the  special  grounds  render- 
ing such  an  appointment  desirable,  and  praying  for  a  dissolution  — if 
a  dissolution  is  sought  —  and  a  receiver ;  or  if  a  dissolution  of  'the 
firm  is  not  sought,  then  simply  for  a  receiver.  The  application  is 
addressed  to  the  discretion  of  the  court,  and  unless  the  cause  alleged 
is  such  as  shows  pretty  clearly  that  the  partners  complained  of  have 
been  guilty  of  some  breach  of  duty  that  is  of  sufficient  importance  to 
warrant  a  decree  for  a  dissolution,  it  will  not  be  granted.  Generally, 
the  court  will  not  appoint  a  receiver  until  the  defendant  has  served 
his  answer,*  but  if  the  bill  discloses  such  a  state  of  facts  as  renders 
an  immediate  appointment  necessary,  it  will  be  made  at  once,  leaving 
the  defendant  to  move  for  his  removal,  or  to  set  aside  the  order  of 
appointment  after  his  answer  is  served.*  And  even  though  a  proper 
ground  for  the  appointment  is  disclosed  both  by  the  bill  and  answer, 
yet  if  it  also  appears  from  the  answer  that  serious  injury  is  likely  to 
result  to  the  other  partners  from  the  appointment,  the  court  will, 
upon  the  execution  by  them  of  proper  bonds  securing  the  complainant 
the  payment  of  such  sums  as  may  be  found  due  to  him  upon  a  final 
accounting,  and  against  the  indebtedness  of  the  firm,  set  aside  the 
order,  and  leave  the  other  partners  to  manage  the  business  them- 
selves.'   But,  as  has  previously  been  stated,  when  the  appointment 

1  See  Smith  v.  Mules,  9  Ha.  572.  Y.)  34 ;    Gowan  v.  Jeffries,   2  Ashm. 

*  Baily  v.  Ford,  13  Sim.  495;  Crawehay    (Penn.)  296. 

V.  Maule,  1  Swanst.  523.  *  Popper  v,  Scheider,  ante  ;  see,  also, 

» Holden  v.  McMakin,  1  Pars.  Sel.  Cas.  Higginson  v.  Air,  1  Desau.  (S.  C.)  427; 

284 :  People  v.  Norton,  1  Paige's  Ch.  (N.  Bstwick  v.  Coningflby,  1  Vem.  118.  But, 

Y.)  17.  contra,  see  Law  v.  Ford,  2  Paige's  Ch. 

*  Popper  v.Scbeider,  88  How.  Pr.  (N.  (N.  Y.)  310. 
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has  been  made  under  a  final  decree,  t&o  oourt  will  not  set  it  aside 
though  both  the  plaintiff  and  defendants  apply  for  its  rescission.  If 
the  parties  desire  to  make  an  amicable  adjustment  of  iheir  differences, 
they  must  do  it  before  the  rights  of  their  creditors  have  intervened. 
The  receiver's  rights  only  attach  from  the  date  of  his  appointment/ 
and  an  order  of  appointment  cannot  be  ante-dated,  nor  can  it  be  made 
retroactive,'  nor  does  it,  nor  can  it  be  made  to  defeat  a  valid  attachment 
or  levy  upon  the  property  made  previous  to  the  appointment '  and  until 
t!ie  appointment  is  actually  made,  creditors  may  pursue  their  legal 
remedies  against  the  firm.*  Thus  in  Artisans'  Bank  v.  Tread  well,* 
it  was  held  that  where  creditors  of  a  special  partnership  obtain 
a  judgment  against  a  firm,  issue  an  execution  and  make  a 
levy  on  the  personal  property  before  a  receiver  is  appointed  in 
behalf  of  all  the  creditors,  such  creditors  obtain  a  preferable  lien 
to  any  of  the  other  creditors,  and  preferable  to  the  claim  of  the 
receiver,  and  the  claim  of  the  judgment  creditor  must  be  first  paid. 
The  claim  of  the  receiver  does  not  relate  back  from  the  date  of  his 
appointment  to  the  time  of  the  insolvency  of  the  firm.  As  to  part- 
nership creditors  who  seek  to  subject  partnership  assets  to  the  pay- 
ment of  their  debts,  as  provided  by  the  statute,  they  are  to  be  paid 
pro  rata  ;  and  a  receiver  will  be  appointed  to  wind  up  the  concern, 
under  such  a  proceeding,  but  prior  judgment  liens  will  not  be  affected 
by  such  proceedings.* .  In  another  New  York  case  '  all  the  members 
of  the  firm,  as  well  as  the  firm  itself,  became  insolvent  on  or  about 
May  25,  1860.  On  that  day  a  judgment  was  obtained  against  the 
general  partners  ;  execution  was  issued  on  the  same  day  and  delivered 
to  the  plaintiff,  a  sheriff,  who,  on  the  same  day,  levied  upon  all  the 
personal  property  of  the  copartnership.  On  the  same  day  a  suit  in 
equity  was  commenced  by  one  of  the  parties,  to  dissolve  and  close  up 
the  partnership  and  distribute  the  assets  among  the  creditors.  In 
this  suit  an  injunction  was  obtained,  and  Cook  was  appointed  a 
receiver.  The  levy  was  made  at  five  o'clock,  p.  m.,  on  May  15.  The 
receiver  took  possession  the  next  day  at  two  p.  m.  The  property  was 
sold  by  the  receiver,  and  the  funds  in  his  hands  were  deposited,  etc. 
It  was  held,  1.  That  judgment  creditors  might  levy  on  the  partner- 
ship property  and  thus  acquire  a  lien.     2.  That  if  such  levy  was  made 

»  Van  AlBtyne  v.  Cook,  25  N.  Y.  488.  *  Adams  v.  Wood,  8  Cal.  155 ;  Nagler 

*  ArtiBans'  Bank  v.  TreadweU,  34  Barb.  v.  Minturn,  id.  540. 

(N.  Y.)  669.  »  34  Barb.  (N.  Y.)  662. 

'Becker  v.  Torrence,  31   N.  Y.   87;  •Greene  v.  Breck,32  Barb.  (N.  Y.)  74. 

Van  AlBtyne  v.  Cook,  26  id.  489  ;  Green  '  Van  Alstyne    v.    Cook,   25    N.    Y. 

V.  Breek,  82  Barb.  (N.  Y.)  74  489. 
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before  the  appointment  of  a  receiver  in  the  suit  brought  to  close  up 
the  affairs  of  the  partnership,  although  the  suit  was  pending,  the 
appointment  of  a  receiver  would  not  defeat  or  overreach  the  levy,  nor 
operate  as  a  lien  as  against  the  execution  creditor.  3.  That  the 
sheriff,  when  suing  by  leave  of  the  court,  was  entitled  to  recover  of 
the  receiver. 

Rights,  dutiM  and  powon  of  a  reoelvwr. 

Sec.  385.  The  receiver  does  not  represent  the  firm,  but  is  an  officer 
of  the  court  appointing  him,  and  represents  the  court  in  the  winding 
up  of  the  business,  and  is  subject  to  its  orders  and  directions,  and, 
without  the  consent  of  the  court,  cannot  be  made  a  defendant  in 
another  suit.*     As  the  agent  of  the  court  he  is  entitled  to  all  the 

>  Van  Rensselaer  v.  Emeiy,  9  How.  Tanfield  v.  Weston,  »upra.  It  ia  the 
Pr.  (N.  Y.)  189.  "  A  receiver/'  says  Mr.  court  itself  which  has  the  care  of  the 
Edwards/'  is  an  indiflferent  person  be-  property  in  dispute;  the  receiver  la  but 
tween  the  parties  appointed  by  the  the  creature  of  such  court.  Generally 
court  to  receive  the  rents,  issues  or  speaking,  a  receii^er  should  be  a  person 
profits  of  land  or  other  thing  in  ques-  wholly  disinterested  in  the  subject-mat- 
tion  in  the  court  pending  the  suit,  when  ter  of  the  suit  Bennet's  Maater,  98 ; 
it  does  not  seem  reasonable  to  the  court  and  he  ought  not  to  interfere  in  any  lit- 
that  either  should  do  it.  Wvatt's  Prac.  igation  between  the  parties.  Comyn  v. 
Reg.  855.  He  is  an  officer  of  the  court.  Smith.  1  Hogan,  81.  If  a  repelver  in 
Matter  of  Burke,  1 B.  &  B.  74,  and,  there-  the  dischai^  of  his  duty  be  threat- 
fore,  he  is  not  to  be  disturbed  by  any-  ened  with  violence,  or  actual  violence 
body,  not  even  by  a  partv,  without  leave  be  committed  upon  him,  the  court  wUl 
ofthecourt.  Tanfield  V.Weston,  2  Sim.  &  attadi  the  wrong-doer.  FitzpatridL  ▼. 
S.  98 ;  Bryan  v.  Cormick,  1  Cox,  422;  War-  Byre,  1  MoUoy,  171. 
die  V.  Lloyd,  2  MoUoy,  888;  Hutchinson 

V.  Lord.Bassarene,  2  B.  &  B.  55;  MSS.  His  general  powers,  and  vihat  proper^ 

Case  of  Broad  v.  Wickham,  in  1  Smith's  Tie  can  control, — He  haa  no  powers  ex- 

Ch.  Pract.  500.     And  when  a  tenant  has  cept  such  as  are  conferred  upon  him  by 

attorned  to  a  receiver,  the  court  becomes  the  order  for  his  appointment  and  the 

the  landlord.    Angel  v.  Smith,  9  Ves.  course  and  practice  of  the  court,  Ver- 

885.    He    haa   (as  we  shall  hereafter  planck  v.  Mercantile  Ins.  Co.,2  Paige's Ch. 

show)  some   privileges    and    is  under  (N.Y.)  452;  unless  where  he  ia  appointed 

some  restraints.    1  Grant's  Ch.  Pr.  298,  under  the  statute  directing  proceedings 

2d  edition.     His  appointment  is  provi-  against  corporations  (2  R.  &  438) ;  and 

sional  only.    Skip  v.  Harwood,  8  Atk.  then  he  is  a  statutory  assignee,  vested 

564 ;  Cooke  v.  Gwyn,  8  id.  fi90.    A  re-  with  nearly  all  the  powers  and  author- 

ceiver  appointed  bv  the  court  is  ap-  ity  of  -  the   assignee  of    an    inaolvent 

pointed  on  behalf  of  all  parties,  and  not  debtor.    Id. ;  Attomey-Qeneral  v.  Life  & 

of  the  complainant  or  of  one  defendant  Fire  Ins.  Co.,  4  Paige's  Ch.  (N.  T.)  224. 

only.     Davis  v.  The  Duke  of  Marlbor-  The  rules  of  the  English  court  of  chan- 

ough,  2  Swanst.  125.    He  is  appointed  eery  were  formerly  strict  in  not  allow- 

for  the  benefit  of  all  parties  who  may  ing  a  receiver  to  do  many  things,  such, 

establish  rights  in  the  cause ;  and  the  for  instance,  as  making  leases  or  even 

monev  in  his  hands  is  in  euitodia  legie  repairs,  without  a  previous  approval  of 

for  whoever  can  make  out  a  title  to  it.  a  Master.  "But."  says  Mr.  Hoffman, "our 

Delany  V.  Mansfield,  mogan,  284.  And  court   would,    undoubtedly,    sanction, 

so  long  as  a  cause  is  undecided,  no  or*  when  performed,  what  it  would  have 

der  for  a  receiver  will  affect  the  rights  directed  to  be  done  ;  and  it  is  the  con- 

of  parties  or  property.   .  Skip  v.  Har-  stant  course  for  officers  of  thia  deiscrip- 

wood,  8  Atk.  564.     A  receiver  is,  as  be-  tion,  to  perform  their  duties   without 

tween  the  parties  to  the  suit,  to  be  con-  the    previous    approval  of    the  oourt." 

sidered  as  appointed  from  the  date  of  Hoffman's  Master,  166.    If  this  be  so, 

the  order  of  reference  to  the  master,  he  must  get  his  power  through  the  prac- 
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assets  of  the  firm '  which  it  is  his  duty  to  retain,  and  dispose  of  under 

its  orders  (and  not  without)  and  to  proceed  without  delay  to  collect 
the  partnership  debts.*    The  funds  and  property  in  his  hands  are  not 

subject  to  attachments  at  the  suit  of  the  creditors  of  the  firm,  as  they 
are  only  in  his  custody  as  an  officer  of,  and  for  the  court,  and  are  sub- 

tice  of  the  court,  and  we  are  inclined  to  Htm."  Mitchell T.Banch,2  Paige's  Cb.(N. 
doabt  whether  a  receiver  should  step  Y.)  615,  and  see  cases  there  and  also  the 
far  out  of  his  order  without  its  author-  arguments  of  counsel.  Still,  the  difficult j 
ity.    The  point  is  not,  whether  the  court  remains  as  to  a  recognition  of  the  pow- 
maj  possibly  protect  him  when  he  has  ers  or  officers  of  the  court  by  persons 
volunteered  an    act,  but   whether   he  holding  or  being  upon  the  pro^rty  (es- 
ought  to  have  done  it  without  direction.  jMSciallv  realty)  out  of  the  jurisdiction. 
Chancellor  Walworth  calls  the  ordinary  Thus,  in  Malcolm  v.  Montgomery,  1  Ho- 
receiver  of  the  court  a  common-law  re-  gan,98,  the  Master  of  the  Bolls  observed, 
oeiver,  and  says  he  is  appointed  to  pro-  that  a  receiver  could  not  be  effectually 
tect  the  fund  during  the  litigation,  and  appointed  over  estates  in  Ireland  by  the 
has  no  powers  except  such  as  are  con-  EngUsh  court  of  chancery  in  any  direct 
ferred  upon  him  by  the  order  for  his  ap-  proceeding  for  the  purpose,  and  that  at- 
pointment  and  the  course  and  practice  tempts  hSi    often  been  made  to  do  so 
of  this  court.    Verplanck  v.  Mercantile  by  service  of  orders  made  by  the  Eng- 
Ins.  Co.  of  N.  T.,  mpra.    Every  kind  lish  court  of  chancery,  but  that  they  had 
of  property  of  such  a  nature  that,  if  le-  failed,  because  the    English  court  of 
gal,  it  miffiit  be  takf^n  in  execution,  may,  chancery  has  no  direct  means  of  en- 
n  equitable,  be  put  into  the  possession  forcing    payment    of    rent    to    its    re- 
of  a  receiver,  and  hence  the  appoint-  ceiver,  bv  tenants  who   reside   in  Ire- 
men  t  of  such  a  person  has  been  said  to  land.    Tue  attorney-general  and  other 
be  an   equitable  execution.      Jeremy's  counsel  also  said  tnat  to  their  knowl- 
Eq.  Jur.  ^9.     And  chancery,  which  has,  edge    such    attempts   had    frequently 
as  it  has  been  somewhere  said,  '*  a  long  been  made,  but  were  uniformly  given 
arm,**  can  reach  property  out  of  theju-  up  as  impracticable.    A  conflict,  also, 
risdietion.     "  The  original  and  primary  might  arise  between  the  receiver,  out 
jurisdiction  of  this  court,"  says  Chan-  of  the  jurisdiction,  and  creditors  and 
cellor  Walworth,   "  was  in   personam  others  also  out  of  the  jurisdiction.    The 
merely.     The  writ  of  assistance  to  de-  comitv  of  nations  and  different  tribunals 
liver  possession  and  even  the  sequestra*  would  hardly  help  a  receiver.   See  Abra- 
tion  to   compel  the  performance  of  a  ham  v.  Plestoro,  8  Wend.  (N.  Y.)  588.  It 
decree,  are  comparatively  of  recent  ori-  is  sometimes  necessary  to  put  a  receiver 
gin.    The  jurisdiction  of  the  court  was  upon  property  where  the  interest  of  the 
exercised   for  several  centuries  by  the  parties  to  the  suit  are  so  connected  with 
simple  proceeding  of  attachment  against  those  of  third  persons  that  the  neces- 
the  bodies  of  the  parties  to  compel  obe-  sary  possession  of   the  officer  of  the 
dience  to  its  orders  and  decrees.     AI-  court  conflicts  with  the  legal  rights  of 
though  the  property  of  a  defendant  is  such  third  persons.  But  the  court  never 
beyond  the  reach  of  the  court,  so  that  divests  a  previous  possession  of  such 
it  can  neither  be  sequestered  nor  taken  third    persons     unnecessarily.       Even 
in  execution,  the  court  does  not  lose  its  where  the  receiver  is  in  possession,  al- 
jurisdiction  in  relation  to  that  property,  though  the  court  will  not  permit  him  to 
provided  the  person  of  the  defendant  is  be  interfered  with,  without  its  consent, 
within  the  jurisdiction.  By  the  ordinary  such   third    persons  are  permitted    to 
course  of  proceeding,  the  defendant  may  come  in  and  be  heard  in  relation  to  their 
be  compelled  either  to  bring  the  prop-  interests.      And    the    court    will  then 
erty   in   dispute,  or  to  which  the  com-  make  such  order  for  the  protection  of 
plainant  claims  an  equitable  title  within  the  rights  of  such  third  persons,  either 
the  jurisdiction  of  the  court,  or  to  exe-  through  the  agency  of  the  receiver  or 
cute  such  a  conveyance  or  transfer  there-  otherwise,  as  maybe  just  and  equita- 
of  as  will  be  sufficient  to  vest  the  legal  ble.    Chancellor  Walworth,  in  Vincent 
title,  as  well  as  the  possession  of  the  v.    Parker,    MS.,     22    January,    1888. 
property,   according  to  the  'lex  loci  rei  Where  the  property  in  litigation  con- 

^  Jackson  v.  De  Freest,  11  How.  Pr.  (N.  Y.)  81.  *  Jackson  v.  De  Freest,  ante. 
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ject  to  distribution  only,  under  its  orders.'  Bat  the  fact  that  he  is 
receiver  of  the  individual  effects  of    a  member  of  the  firm  does 

not  authorize  or  empower  him  to  meddle  with  the  partnership 
effects,  and  the  court  would  direct  a  restoration  by  him  to  the 
firm  of  any  such  effects  that  he  may  have  taken  into  his  custody. ' 

BiBts  of  a  gross  sum,  there  will  be  no  before    answer   had    been  granted   bj 

occasion  for  a   receiver;  because  it  can  Lord  Bathurst,  in  1778.    With  respect 

at  once,  bj  an  order,  be  paid  into  court,  to  appointing  a  receiver  before  answer, 

but  where  it  consists  of  income,  aa  the  the  cases  where  the  court  haa  refused 

rents  and  profits  of  land  or  the  profits  it  turned  upon  this  that  the  party  ap- 

and   produce  of  any  other  species  of  pljinff  for  the  appointment  could  not 

property,  a«eceiver  is  appointed.  Lube,  state  he  had,  strictly,  an  equitable  title. 

U6.    A  receiver  is  only  to  be  controlled  Metcalfe  v.  Pulvertoft,  liVea.  A  B.  188. 

through  the  order  appointing   him,  and  The  earlier  instances  of  the  appointment 

the    rules    and   practice  of  the  court,  of  a  receiver  before  answer  seem  to 

Broad  v.  Wickham,  supra.    He  can  be  have  proceeded  on  the  ground  of  fraud 

put  into  possession  in  a  summary  way ';  and  danger  to  the  property.     Note  (b)  8 

note  (c)  to  Sharp  v.  Carter,  8  P.  Wm&  Swanst.  146.    It  is  not  proper  to  move 

379.    A  receiver  will  not  be  appointed  for  a  receiver  upon  the  effect  of  the  evi- 

over  the  possession  of  another  receiver;  dence  in  the  cause  before  hearing.     It 

but  the  proper  motion  is  that   the  re-  would  be  a  source  of  general  mischief, 

ceiver   already  appointed  shall  be  ex-  Llojd    v.    Passingham,   8  Meriv.  097. 

tended  to  the  cause  in  which  it  is  sought  Even  after  hearing  and  rehearing,  and 

to  appoint  one.     Valle  v.  O'Reilly,  1  where  a  receiver  has  been  refused,  a 

Hogan,  199 ;  Irving  v.  Waller,  id.  258;  Os-  partv  may  be  entitled,  on  the  cause 

bom  V.  Heyer,  2  Paige's  Cli.  (N.  Y.)  8^ ;  oommg  on  for  further  directions,  and 

and  see,  in  this  last  case,  the  course  a  showing  a  new  state  of  facts,  to  renew 

receiver  is  to  pursue  where  there  is  a  an  application  for  a  receiver.     Attorney- 

second  suit ;  also.  Rules  193, 194.  General  v.  Mayor,  etc.,  of  Qalway,   1 

Molloy,  96 ;  see,  also,  Earl  of  Fingal  v. 
In  whtU  MtagtM  of  a  cause  a  reeeiver  Blake,  id.  1 18.  Bj  an  Irish  case,  it  ap- 
maybe  appointed;  the  nature  and  form  pears  there  may  exist  a  state  of  facta 
of  pleading  necessary  to  sustain  an  ap-  where  a  receiver  will  be  continued, 
plication,  and  orders  of  court  affectinf  even  though  a  bill  has  been  dismissed. 
him. — A  receiver  is  appointed  in  van-  Thus,  where  prior  creditors  have  rights 
ous  stages  of  a  suit ;  and  sometimes,  upon  an  estate  and  are  parties  to  a  suit, 
but  not  usually,  before  as  well  as  after  and  the  court  by  appointing  a  reeeiver 
an  answer,  unless  fraud  is  clearly  interferes  with  their  rights,  although 
proved  by  affidavit,  or  where  it  is  shown  the  complainant  dismisses  his  bill,  yet 
that  imminent  danger  would  ensue  if  the  court  will  protect  the  rights  of  such 
the  property  were  not  taken  under  the  creditors,  parties  in  the  cause,  by  con- 
care  of  the  court ;  and  then  it  can  be  tinuing  the  receiver,  but  putting  the 
clearly  done  before  answer.  Vann  v.  person  so  protected  under  terms  to  file 
Bamett,  2' Brown's  Ch.  C.  157.  It  must,  a  bill  forthwith.  Murrough  ▼.  Fren<^, 
however,  be  a  strong,  special  ground  to  2  Molloy,  497 ;  Davis  ▼.  Duke  of  Marl- 
induce  the  court  to  interfere  before  an  borough.  2  Swanst.  108 ;  and  in  Quin  v. 
answer.  Middleton  v.  Dodswell,  18  Holland,  Ridgw.  Ca.  temp.  Hardw.  295, 
Ves.  266  ;  see,  also,  Llojd  v.  Passing-  a  receiver  was  continued  until  deeds  of 
ham,  16  id.  59;  Scott  v.  Beecher,  4  Price,  sale  under  the  decree  were  executed, 
346  ;  and  see  Bloodgood  v.  Clark,  4  for  the  purpose  of  collecting  arrears  of 
Paige's  Ch.  574.  The  old  rule,  of  not  rent.  A  decree  supersedes  a  receiver 
granting  a  receiver  before  answer,  is  unless  expressly  continued  by  it,  Seton 
said,  in  Duckworth  v.  Trafford,  18  Ves.  on  Decrees,  44 ;  and  see  a  form  of  direc- 
283,  to  have  been  first  broken  through  tion  in  a  decree  for  continuing  a  reoeiv- 
by  Lord  Kenyon,  but  Mr.  Brown,  in  a  er«  id.  880  ;  see.  also,  Ponsonby  y.  Same, 
note  to  Vann  v.  Bamett,  2  Bro.  C.  C.  l  Hogan,  321.  Abatement,  by  the  death 
157,  says  that  a  motion  for  a  receiver  of  a  oo-complainant,  does  not  cause  the 

>  Adams  v.  Hackett,  7  Cal.  187  ;  Nag-  *  Hamill  v.  Hamill,  27  Md.  679. 
ler  V.  Mintum.  8  id.  540. 
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He  has  only  a  right  to  the  exclusive  possession  of  such  property  as^ 
the  person  or  pewons,  as  the  reoeiver  of  whose  property  he  acts,  are 
entitled  to  the  custody  and  control  of,  and  if  he  transcends  his  pow- 
ers in  this  respect  the  court  will  correct  the  matter  upon  proper 
application.     He  is  vested  with  the  legal  and  equitable  title  to  the 

removal  of  a  receiver.  A  motion  should    verj  explanatory  of  tlie  duties  and  lia-  ' 
be  made  that  the   complainant  revive    bilitieH  of  receivers  in  Ireland,  as  are 

(sappoaing  it  a. case  of  revivor)  within  a  the  rules  of  the  Irish  court  of  chancery, 
limited  time.  Woods  v.  Creaghe,  1  Ho-    Rules  185, 189,  190,  191.    In  England, 

gan,  174     In  this  case,  however^  the  re-  Acts  of  Parliament  hardly  touch  upon 

oeiver  had  been  appointed  on  process,  the  duties  of  receivers,  nor  are  there 

The  defendant  was  in  contempt  for  not  many  orders  which  apply  to  them,  save 

having  answered*     '*  The  plaintiff  has  in  matters  of  accounting.    Beames'  Or- 

aoauinMl  a  right,"  said  the  Master  of  the  ders,  454,  462 ;    Lord  Lyndhurst's  Or- 

Rolls,  "  to  a    receiver  and  obtained  an  ders,  68,  64.     *'  When  justice  requires 

effectual  order  iu  the  cause,  for  his  ap-  it,"  affidavits  can  be  read  before  answer 

pointment ;  that  order  still  remains,  and  in  support  of  a  motion  for  a  receiver, 

the  plaintiff  should  have  an  opportunity  Duckworth  v.  Trafford,  ;18  Ves.  238.    It 

of  snowing   why  he  should  not  be  4e-  has  been  decided  in  the  Irish  court  of 

prived  of  the  benefit  of  it.     The  order  chancery,  that  a  prayer  for  a  receiver  is 

was  made  to  enforce  an  answer  from  not  necessary  tp  get  a  receiver  appoint- 

the  defendant,    which  he   has  not  yet  ed,  provided  the  facts  stated  authorize 

filed.     Had  the  receiver  been  appointed  the  appointment  of  one.    Malcolm  v. 

on  the  possession  of  a  defendant  who  Montgomery,  2  Molloy,  500.    This,  it 

had  died,  the  case  would  have  been  dif-  would  seem,  is  not  so  in  the   English 

ferent."    His  Honor  directed  that  ihe  court,  for    a    party,    in    order    to    be 

receiver  should   be  discharged,  unless  entitled    to    move    for  a    receiver  be- 

the  cause  was  revived  in  ten  days  after  fore  a  decree,  must  have  a  prayer  to 

service  of  the  order  on  the  surviving  that  effect  in  his  bill.    At  least,  it  is 

plaintiff.     However,  in  the  subsequent  thus  strongly  put  by  Mr.  Lub6  (p.  96) ; 

case  of  Newman  v.  Mills,  2  Hogan,  291,  although  the  case  to  which  he  refers, 

the  M.  R.  said,  "  an  abatement  of  the  Cooke  v.  Gwvn,  3  Atk.  690,  does  not 

cause  does  not  determine  the  jurisdic-  entirely  bear  him  out.    It  was  a  case  of 

tion  of  a   receiver,  and  his  authority  foreclosure ;  and  there  was  a  decree  that 

continues  until  an  order  is  made  for  his  the  defendant  Gwynn  should  redeem  or 

removal."     The  general  power  of  the  stand  foreclosed  —  but  reserving  other 

court  in  England  to  appoint  a  receiver  matters.    The  plaintiff,  instead  of  sett* 

appears  to  require  a  suit  to  be  pending,  ing  down  the  cause  upon    the  equity 

Anon.,  1  Atk.  578  (save  in  peculiar  cases,  reserved,  applied  by  motion  for  pos- 

sueh   as  lunacy,  £x  parte  Whitfield,  2  session  of  the  moiety  in  mortgage  to 

Atk.  315;  Shelford,  147).     An  obUerdtc-  him.     Lord  Chancellor  Harlwicke  said: 

turn  of  Lord  Thurlow,  if  correctly  re-  "  The  court,  where  they  have  at  the 

ported,  shows  that  his  Lordship  was  of  hearing  of  a  cause  reserved  any  of  the 

opinion  that,  in  extreme  cases,  a  receiv-  matters  in  question  between  the  parties 

er  of  an  infant's  estate  might  be  ap-  till  after  the  Master  has  made  his  report, 

pointed — and  that  he  would  have  ap-  will  not  determine  those  matters  in  a 

pointed  a  receiver — if  there  had  been  summary  way  upon  motion;    but  the 

no  bill   filed.      Pitcher  v.   Hilliard,   2  plaintiff  should  have  set  it  down  in  the 

Dick.  580.    This  practice  as  to  appoint-  ordinary  course  upon    the  equity   re- 

ing  a  receiver  only  on  a  bill  filed  is  not  served.      If  the   plaintiff  had    indeed 

completely  so  in  the  court  of  chancery  moved  for  a  reoeiver  and  had  laid  a 

of  Ireluid.    The  statutes  relating  to  its  proper  ease  before  the  court  for  that  pur- 

practice    direct    that  receivers  in  cer-  poee,  I  would  have  granted  the  motion 

tain  cases    may  be  appointed  on  peti-  notwithstanding  the  decree,  etc.,  etc." 

tion  and  without  bill,  as,  for  instance,  These  words,  *'had  laid  a  proper  case  t 

in  relation  to  an  infant's  real  and  per-  before  the  court  for  that  purpose,"  do 

sonal  estate,  4  &  5  Wm.  IV,  c.  78,  g  7,  not,  it  is  believed,  carry  with  them  the 

or  on  behalf  of  creditors  by  judgment  absolute  necessity  for  a  prayer  for  a  re- 

and  recognizance,  5  &  6  Wm.  IV,  c.  55,  ceiver.    The  propriety  or  positive  want 

§  81.      'fasi  statute  last  referred  to  is  of  such  an  officer  may  arise  from  a  state 
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property  of  the  firm,  of  whose  property  he  is  receiver,  and  may  pro- 
ceed at  once  to  get  in  its  property  and  debts,*  and  to  this  end  it  has 
been  held  that  he  may  bring  actions  without  special  leave  of  the 

of  facts  wliich  come  up  between  the  made  upon  a  defendant  whom  a  motion 
time  of  filing  the  bill  and  a  decree,  and  for  a  receiver  will  affect,  prior  to  tlie 
wUicli  did  not  occor  at  the  commence,  application  for  one,  Stratton  v.  David- 
ment  of  the  suit.  If  this  should  be  so,  son,  1  Russ.  &  Mylne,  484 ;  unless,  per- 
and  the  bill  is  otherwise  so  far  rightly  haps,  where  he  is  designedly  beyond 
framed  as  to  have  laid  a  proper  ecue  be-  the  jurisdiction  or  keepn  out  of  the  way 
fare  the  court,  or,  to  use  the  language  of  to  avoid  the  service  of  process.  Quinn 
Chancellor  Hart,  in  Malcolm  v.  Mont-  v.  Ouiyi,  1  Hogan,  75 ;  In aloolm  v.  Mont- 
gomery, eupra,  "  if  the  facts  stated  au-  gomery,  id.  98 ;  Maguixe  v.  Allen,  1  B. 
thorize  the  appointment  of  ^ne,"  a  re-  &  B.  75 ;  Coward  v.  Chadwick,  2  Bubs. 
eeiver  would  surely  be  appointed.  His  150,  note  ;  and  S.  C.  p.  684.  And  even 
Honor  Chancellor  Walworth,  upon  read-  then  it  is  said  it  cannot  l>»  done  save 
ing  this  paragraph,  made  the  following  in  the  case  of  a  rent  charge.  ArthuxB 
note  :  "  I  think  it  has  been  decided  that  v.  Arthur,  1  Hogan,  05.  The  ground 
where  the  party  in  possession  of  the  fund  for  refusing  the  appointment  of  a  re- 
or  property  had  become  insolvent  pend-  eeiver  before  a  party  has  been  served 
in^  litigation,  a  receiver  might  be  ap-  with  process  is  that  the  court  has  not 
pomted  on  petition  showing  such  fact,  jurisdiction  to  deprive  a  man  who  is  not 
without  the  necessity  of  a  supplemental  present  to  defend  himself  of  the  posses- 
bill  and  where  the  original  bill  showed  sion  of  his  estate.  Tanfield  v.  Irvine,  2 
a  proper  case."  In  the  case  of  Ver-  Russ.  Ch.  151.  In  cases  of  judgment 
planck  V.  Caines,  1  Johns.  Ch.  57,  one  of  creditors*  bills  on  executions  returned 
the  defendant's  grounds  of  demurrer  unsatisfied  at  law)  the  Vice-Chanoellor 
applied  to  that  part  of  the  bill  which  of  our  first  circuit  has  considered  it 
prayed  for  the  appointment  of  a  receiv-  proper  that  a  copy  of  the  bill  should  be 
er.  Chancellor  ^Lent  said  that  this  could  served  before  a  motion  is  made  for  a 
not  be  a  ground  of  demurrer.  A  re-  receiver.  Hart  v.  Tims,  8  £dw.  Ch.  (N. 
eeiver  will  be  ordered  of  an  infant's  Y.)  74. 
estate  after  the  filing  of  a  bill,  although 

no  receiver  is  prayed  for  bv  it.    Who  can  nominate  a  reeeiiur,  —  The 

V.  Gutteridge,3iS.  2  Mad.  Ch.  Prac.  284 ;  court,  in  appointing  a  receiver,  pavs  a 
and  see  Pitcher  v.  Hellier,  Dick.  fi^.  proper  attention  to  parties  and  their 
Still  there  is  no  reason  why  a  pleader,  property.  A  stranger  is  not  allowed 
who  knows  his  duty,  should  not  in  off  to  nominate  a  person  as  receiver.  It 
cases,  where  a  receiver  may  by  even  a  would  be  an  invidious  thing  for  the 
possibility  become  necessary  or  proper.  Master  to  appoint,  even  ifi  extreme  cases. 
add  a  prayer  for  a  receiver.  And  the  It  must  be  done  upon  a  proposal  by  a 
draughtsman  should  be  careful  of  hav-  purty  interested.  Attorney-General  v. 
ing  all  proper  parties  before  the  court,  Day,  2  Mad.  246.  And  any  party  inter- 
in  order  to  obtain  those  aids  to  ultimate  ested  in  the  cause  may  cany  in  the 
relief  whieh  protect  the  thing  in  dispute,  necessary  proposal  for  one.  Bennet'a 
Thus,  although  there  are  cases  in  which  Master,  98.  And  while  one  party  car- 
the  court  will  appoint  a  receiver,  even  ries  in  his  proposal,  another  party  may 
though  all  the  proper  parties  to  the  suit  present  a  counter-proposal.  1  Smith's 
are  not  before  it,  yet  it  is  very  difficult  Ch.  Pr.  488. 
to  do  so  at  the  inception  of  a  cause,  un- 
less the  transactions  happen  to  be  very  Ilh'om  tohat  time  a  reeeUer  is  to  be  con^ 
simple.  Gray  v.  Chaplin,  2  Buss.  145  ;  eidered  4U  appointed, —  The  receiver  is, 
see,  also,  Malcolm  v.  Montgomery,  1  Ho-  as  between  the  parties  of  the  suit,  to  be 
gan,  98.  A  person,  however,  is  not  to  considered  as  appointed  from  the  date 
be  made  a  party  who  refuses  possession  of  the  order  of  reference  to  the  Master, 
to  a  receiver,  when  it  does  not  appear  After  the  date  of  that  order,  neither  the 
in  what  riffht  the  possession  is  held,  owner  nor  any  other  party  can  exercise 
Beid  v.  Middleton,  1  Turn.  &  Buss.  456.  any  right  of  ownership  without  the  au- 
It  may  be  as  well  to  add  here,  that  no-  thority  of  the  court.  Tanfield  v.  Wes- 
tice  or  service  of  a  subpoena  should  be  ton,  2  Sim.  &  Stu.  96 

1  Tillinghast  v.  ChampUn,  4  B.  I.  173;  Wallace  v.  Yeager,  4  PhU.  (Penn.)  251. 
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court. »  But  this  is  questionable^  at  least  under  ordinary  orders  of 
appointment.  As  a  rule,  and  the  rule  is  inflexible,  except  when  the 
order  provides  otherwise,  leave  to  sue  must  first  be  obtained  from  the 
court.'  And,  being  an  officer  of  the  court,  he  cannot  be  sued  in  refer- 
ence to  any  matter  connected  with  his  receivership,  without  its  leave 
except  when  provision  is  made  otherwise  either  by  statute  or  the 
order  of  appointment*  It  should  be  said,  however,  that  the  order 
may  be  so  drawn  as  to  authorize  the  receiver  to  sue  for  debts  due  the 
firm,  or  other  matters  for  the  protection  of  the  interests  of  the  par- 
ties,  and  it  is  generally  expedient,  if  possible,  to  procure  such  an 
order.^  As  the  court  will  not  undertake  to  determine,  and  as,  in  fact, 
it  has  no  power  to  determine  what  is,  or  what  is  not,  property  of  the 
firm,  the  true  method  of  determining  the  question  is  by  an  action  in 
favor  of  or  against  the  receiver,  for  that  purpose,  leave  to  do  which 
will  be  granted  by  the  court  upon  motion  and  a  proper  showing.*  The 
receiver  is  entitled  to  have  all  the  moneys  belonging  to  the  firm,  or 
evidences  of  indebtedness,  or  other  property  of  whatever  description 
in  the  hands  of  any  of  the  partners,  and  upon  their  refusal  to  turn 
over  such  property  to  him,  the  court  will  enforce  obedience  to  its  orders 
by  attachment.*  The  receiver  must  payout  the  funds  that  come  into 
his  hands  according  to  the  direction  of  the  court,  and  he  has  no 
power  to  prefer  one  creditor  to  another,  or  to  give  one  creditor  an 
undue  advantage  over  another,  nor  can  he  apply  the  funds  in  payment 
of  a  debt  due  from  the  firm  to  him.^  It  is  his  duty  to  get  in  the 
moneys  due  the  firm,  as  speedily  as  possible,  and,  under  the  direc- 
tion of  the  court,  to  sell  the  property  and  good-will  of  the  busi- 
ness, if  there  be  any,  and,  if  the  court  thinks  proper  to  do  so, 
it  may  permit  any  of  the  parties  to  purchase  the  property,  and 
having  permitted  such  a  purchase,  it  will  protect  the  purchasers 
in  their  possession  of  the  property.* 

Where  the  interests  of  all  parties  require  it,  the  court  will  direct  the 
receiver  to  continue  the  business  of  the  firm,  and  especially  will  it  do 
this  in  those  instances  where  the  whole  .value  of  the  property  and 
business  is  dependent  upon  its  continuance,  as  in  the  case  of  the  pub- 


>  TlUinghaBt  v.  Champlin.  an<«.  »Hljfgin8  v.    Bailej,  7  Robt.  (N.  T. 

•  Smith  on  Receivers,  165;  Mlrritt  7.  Sup.  Ot.)  618. 

Lyon.  16  Wend.  (N.  Y.WIO.  •  Miller  v.  Jones,  S9  HI.  54. 

» Angel  V.  Smith,  9  Ves.  885 ;  Brooks        '  Gridley  v.  CSonner,  3  La.  An.  87. 
▼.  Greathed,  IJ.  &  W.  178.  «  Williams  v.  Wilson,  4  Sandf.  Ch. 

*  Iddings  V.  Bowen.  4  Sandf.  Ch.  (N.Y.)  (N.  Y.)  879. 
417;  TlUrnghast  v.  Champlin,4  R.  1. 178. 
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lication  of  a  newspaper,'  the  running  of  a  steamboat/  or  other  busi- 
ness, the  stoppage  of  which  would  seriously  impair  the  value  of  the 
property  or  lessen  the  receipts  to  the  creditors  and  parties.  The 
ground  upon  which  this  power  is  exercised  is  that  it  is  the  duty  of  the 
receiver,  as  the  very  object  of  his  appointment  contemplates,  to  pre- 
serve the  property  during  the  pendency  of  the  action  for  the  benefit 
of  all  parties.  In  one  case,  the  receiver  ran  the  business — the  run- 
ning of  steamboats — two  years.'  But,  as  in  the  case  last  cited,  the 
courts  are  exceedingly  averse  to  running  the  business  of  a  partnership, 
and  will  always  wind  up  its  affairs  at  the  earliest  practicable  period.* 
If  the  receiver  is  guilty  of  laches,  or  unduly  delays  the  winding  up  of  the 
business,  any  of  the  parties  can  move  for  an  order  of  sale,  or  he  will  be 
enjoined,  or  removed  from  the  position  as  the  facts  and  circumstances  of 
the  case  may  seem  to  require.*  If,  upon  the  coming  in  of  the  answer,  all 
the  equities  of  the  plaintiff's  bill  are  denied,  and  the  plaintiff  does  not 
sustain  the  allegations  in  his  bill  by  any  additional  evidence,  the  court 
will  generally  vacate  the  order  appointing  a  receiver  and  thus  the  receiver 
is  of  course  removed.*  So,  if  it  appears  that  the  receiver  is  for  any 
cause  an  improper  person  to  hold  the  position,  but  this  tact  must 
clearly  appear,«  and  the  mere  fact  that  the  receiver  is  a  relative  of 
some  of  the  partners,  it  not  appearing  that  he  has  any  interest  that 
disqualifies  him  for  the  position,^  is  not  sufficient;  but  if  it  is  shown 
that  he  has,  by  reason  of  relationship  and  his  former  connection  with 
matters  involved,  been  in  such  a  position  as  would  be  likely  to  affect 
the  fairness  and  equality  of  his  action  as  receiver,  it  has  been  held 

^  Mr.  EdwardB,  in  his  work  on  Receiv-  of  the  paper,  as  they  have  heretofore 
eru,  p.  128,  says :  "  Where  a  receiver  of  done ;  but  the  paper  must  be  personally 
the  effects  of  a  bnsiness  is  appointed,  he  responsible  for  any  publication  therein 
should,  ordinarilv,  proceed  and  sell  the  which  is  improper.  There  must  be  a 
establishment  without  delay;  but  in  the  reference  to  a  Master  to  appoint  a  re- 
meantime,  the  business  should  be  car.  ceiver  without  delay.'  And,  in  Const, 
ried  on  by  him  as  usual,  so  that  the  good-  v.  Harris,  1  Turn .  &  Russ.  518,  Lord 
will  thereof  may  be  secured  to  the  pur-  Chancellor  Eldon  said, '  that  it  was  not 
chaser  and  the  full  value  of  the  estab-  the  business  of  the  court  to  manage  or 
llshment  realised  by  the  partners  on  carry  on,  from  time  to  time,  a  partner- 
such  sale.  This  was  said  by  Chancellor  ship  of  any  kind,  and  that  it  was  imprac- 
Wal worth,  in  Martin  v.  Von  Schaick,  4  ticable  for  the  court  to  do  so.*" 
Paige's  Ch.(N.Y.)  480.  The  suit  related  to  «Crane  v.  Ford,  Hopk.  Ch.  (N.Y.UR 
a  newspaper,  its  subscription  list  and  *  Allen  v.  Hawle^,  6  Fla.  154 ;  Wal- 
advertising  columns,  and  to  a  printing  l>ert  v.  Harris,  7  N.  J.  Eq.  605 ;  Jack- 
establishment  ;  and  there  the  court  went  son  v.  I>e  Forest,  14  How.  Pr.  (N.  Y.)81. 
on  to  say. '  but  the  court  will  not  take  ^Ferif  v.  Bank  of  Central  N.  Y.,  15 
upon  itself  the  responsibility  of  contin-  How.  Pr.  (N.  Y.)  446 ;  Copper  Mining 
tinning  the  publication  of  a  political  Co.  v.  Spencer,  25  Cal .  11. 
paper  by  a  receiver  any  longer  than  is  '  High  on  Receivers,  581,  and  cases  ci- 
absolutely  necessary  to  prevent  a  sacri-  ted  in  notes  4  and  5. 
flee  of  the  property.  Until  a  sale  can  'Wetter  v.  Schlieper,  7  Abb.  Pr.  (N. 
be  effected  the  defendants  may  continue  Y.)  92. 
to  superintend  the  editorial  department  ^  Wetter  v.  Schlieper,  anU, 
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that  he  should  not  be  retained.'  But,  in  the  case  of  partnerships,  the 
court,  having  in  view  the  interests  of  the  parties,  will,  if  the  circum- 
stances are  such  as  to  admit  of  it,  that  is,  if  he  is  not  shown  to  be 
disqualified  from  any  cause,  often  appoint  one  of  the  partners  as 
receiver,  and  this  generally  is  the  wisest  course/  But  it  is  held  that, 
in  cases  where  one  of  the  partners  is  appointed,  he  must  serve  with- 
out compensation.' 

In  a  Tennessee  case^  it  was  held  that  even  if  the  partner  acting  as 
receiver  used  the  funds  received  by  him  as  receiver,  in  his  own  busi- 
ness from  which  he  realized  a  profit,  his  copartners  could  not  compel 
him  to  account  for  the  profits,  but  that  he  would  be  liable  only  to 
account  for  the  interest  upon  the  money  at  a  legal  rate.  The  appoint- 
ment of  a  receiver,  as  we  have  previously  stated,  operates  as  an  injunc- 
tion, but  if  any  of  the  partners  or  other  persons  interfere  with  the 
property,  or  threaten  to  do  so,  in  a  manner  that  is  likely  to  be  pro- 
ductive of  injury  thereto,  or  that  will  lessen  the  efficacy  of  the  appoint- 
ment, the  court  will  specially  restrain  them  from  so  doing.' 

When  a  partnership  is  dissolved  by  decree  the  court  will  appoint  a 
receiver  as  a  matter  of  course  upon  the  application  of  either  of  the 
partners  in  the  course  of  winding  up  and  settling  the  partnership  busi- 
ness,' but  in  an  action  between  partners  to  recover  a  balance  due 
from  the  firm,  the  court  will  not  appoint  a  receiver  to  sell  joint  prop- 
erty, until  the  exact  interest  of  each  partner  in  such  property  is  judi- 
cially ascertained.'  Neither  will  a  receiver  be  appointed  where  the 
facts  are  doubtful^'  nor  where  all  the  equities  of  the  complaint  are 
denied.*  A  decree  in  the  settlement  of  a  partnership  sliould  settle 
the  whole  matter  so  as  to  render  further  litigation  unnecessary  be- 
tween the  partners,  consequently  the  report  of  a  Master  or  referee, 
that  omits  a  statement  of  the  accounts  between  each  of  the  partners, 
is  defective,"  and  the  court  will  not  appoint  a  receiver  to  sell  property 
belonging  to  the  partners  jointly  until  it  is  ascertained  judicially  what 
interest  each  partner  has  in  it,  unless  insolvency  is  alleged,  nor  even 
then,  if  the  defendants  offer  to  indemnify  the  plaintiff  against  loss 
from  delay." 

>  WUliamson  v.  Wilron,  Bland,  418.  •  Richards  v.  Baurman,  65  N.  C.  162. 

»  Hubbard  v.  Guild,  1  Duer  (N.Y.  Sup.  '  Buchanan  v.  iPomstock,  57  Barb.  (N. 

Ct.),6e3 ;  Wilson  y.Greenwood,  1  Swanet.  Y.)  568. 

471 ;  Blakenej  v.  Dufaur,  15  Beav.  40;  'Baxter v.  Buchanan, 3  Brew8t.(Penn.) 

Brenan  ▼.  Preston,  2  De  G.  M.  &  G.  818.  485. 

'  See  8  Daniel's  CU.  Pr.  Id72.  •  Buchanan  v.  Ckimstock,  ante. 

*  Whitesides  v.   Laff erty .  3  Humph.  »«  Eaton's  appeal,  66  Penn .  St.  48'5 ; 

(Tenn.)  150.  Rhiner  v.  Sweet,  2  Lans.  (N,  y.)386. 

'^Skip  V.  Harwood,  3  Atk.  564.    For  "  Buchanan  v.  Comstock,  57  Barb,  (N. 

form  of  bill,  orders,  etc.,  see  appendix.  Y.  568. 
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CHAPTER  XV. 

OF  THE  PLEADIKOS  IK  EQUITY  BETWEEN  PABTKEBS. 

Sbc.  886.  When  bill  in  equiij  between  partners  will  lie. 

^BG.  887.  Parties  to. 

Sec.  888.  Effect  of  bankraptcy  of  defendant . 

Sec.  889.  Effect  of  death  of  defendant. 

Sec.  890.  Assignee  in  bankruptcy  may  bring,  when. 

Sec.  891.  Bills  for  accoant  by,  maintainable  when. 

Sec.  892.  Parties  to  the  contract,  only  necessary  parties. 

Sec.  898.  Prayer  of  the  bill . 

Sec.  894.  Demurrer  for  want  of  parties. 

Sec.  895.  Pleas. 

Sbc.  896.  Plea  of  accoant  stated. 

Sec  897.  Court  will  not  generally  interfere  after  settlement. 

Sec.  898.  Statute  of  Limitations. 

Sec.  899.  Releases  and  awards. 

Sec.  400.  Bankruptcy. 

Sec.  401.  When  a  demurrer  lies. 

Sec.  402.  Requisites  of  an  answer. 

Sec.  408.  Practice,  when  fact  of  partnership  is  disputed. 

When  bill  in  equity  between  partners  will  lie. 

Sec.  386.  Having  already  considered  the  equitable  rights  between 
p&rtnerSy  we  have  necessarily  noticed  the  various  kinds  of  relief  which 
may  be  prayed  for  by  a  bill  filed  between  them  in  a  court  of  equity. 
We  have  seen  that  a  bill  will  lie  for  the  specific  performance  of  a 
partnership  agreement^  for  the  enforcement  by  injunction  of  the 
lights  of  a  partner  under  a  series  of  breaches  of  covenant  committed 
by  his  copartner,  for  an  account  under  a  particular  breach  of  cove- 
nant^ for  a  dissolution  and  general  account  of  the  partnership,  and, 
concurrently  with  the  relief  last  mentioned,  for  a  sale  of  the  partner- 
ship effects,  for  an  injunction  from  receiving  the  partnership  moneys 
and  negotiating  the  partnership  securities,  and  for  a  manager  or 
receiver.  To  these  various  heads  of  equity  may  be  added  those  which 
arise  in  eases  of  fraud  in  mutual  partnership  transactions.  Thus  it 
has  been  held   that  a  person  who  has  ^een  induced  by  fraudulent 
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representations  to  enter  into  partnership  may  file  a  bill  for  a  return 
of  the  premium,"  or  for  an  aocount  and  receiver'  and  that  the  part- 
nership may  be  declared  void.  So,  it  seems  clear,  that  in  many  cases 
a  bill  may  be  filed  by  one  partner  for  the  delivery  up  of  a  false  instru- 
ment executed  by  the  other  partner,  on  which  the  partnership  might 
be  sued,  even  though  unsuccessfully,  at  law.*  Lord  Thurlow,  how- 
ever, refused  to  extend  this  doctrine  to  the  case  of  a  promissory  note, 
alleged  to  have  been  made  in  the  name  of  the  firm  after  the  dissolu- 
tion of  partnership.  The  bill  prayed  that  the  note  might  be  de- 
livered up  to  be  canceled,  or  the  plaintiff 's  name  erased.  Lord  Thur- 
low said  that,  in  decreeing  such  relief,  he  must  determine  that,  where- 
ever  one  party  hath  an  instrument  upon  which  he  cannot  maintain  an 
action  at  law,  he  must  be  decreed  to  give  it  up;  and  that  the  bent  of 
his  inclination  was  against  laying  down  the  rule  to  this  extent^ 


Sec.  387.  To  a  bill  for  an  account  of  partnership  transactions,  all 
the  partners  should  be  parties.*  To  a  bill  filed  for  payment  of  a  share 
in  a  partnership  adventure,  all  the  parties  having  shares  must  be  par- 
ties.* In  a  bill  filed  by  a  partner  in  respect  of  a  fraud  committed 
against  him  by  his  copartner  and  a  third  person,  the  latter  should  be 
joined  as  a  defendant,  if  relief  is  sought  against  his  acts,  as  where  it 
is  necessary  that  he  should  deliver  up  a  fraudulent  instrument,^  or 
that  he  should  be  restrained  from  paying  money  to  the  fraudulent 

^  Per  LordEldon,  TattersfiU  v.  Groote,  In  Clifford  y.  Brooke^  the  prayer  seems 

2  Bos.  &  P.  181 ;  Pillans  v.  Harkneas,  to  have   been  for  mere  satisfaction  of 

CoUes'   P.    G.   442;    Hamil  v.   Stokes,  the  sum  advanced. 

Daniel,  20;  Evans  v.  Bicknell,  6  Ves.  >  See  Jackman  v.  MitcheH,  18  Ves.  581 ; 

174.  Mayor  of  Colchester  v.  Lowten,  1  Vea. 

*  Ex  parte  Broome,  1  Rose,  71.    Lord  &  B.  244. 

Erakine,  however,  was  of  opinion  that  *  Ryan  v.  Mackmath,  3  Bro.  15.     And 

such  a  question  would  be  mora  properly  it  should  seem  that    upon  the    same 

tried  at  law  in  an  action  for  damages ;  principles  a  court  of  equity  will  refuse 

and  at  all   events,   that  if    the   fraud  an  injunction  to  restrain  the  use  of  the 

charged  by  the  bill  was  not  most  fully  partnership  name  after  the  dissolution, 

made  o\^t  by  evidence,  the  bill  should  In  both  cases  a  successful  defense  may 

be  dismissed  with  costs.    His  Lordship  be  made  at  law.    Opinions  on  this  point 

accordingly  adopted  that  course  in  Clif-  appear  to  differ.    Bee  D.   Sir    Samuel 

ford  V.  Brooke,  18  Ves.  182.    Upon  this  RomUly,  arg.  18  Ves.  585  ;  D.  Sir  John 

case  Mr.   Hovenden  observes  that  its  Leach,  8  Russ.  432,  line  3  ;  and  the  case 

circumstances  are  distinguishable  from  of  Hodgson  v.  Murray,  2  Sim.   515 ;  8 

those  alleged  in  Ex  parte  Broome,  and  id.    283 ;    Hawkshaw    v.     Perkins,   2 

that,  though    in  the   last-named  case  a  Swanst.  548. 

bill  was   sustained  on  the  ground  of  ^  Thomas  v.  Leigh,  2  Vez.  812  ;  Longe 

fraud,  the  relief  there  prayed  was  not  v.  Younge,  2  Sim.  869;'Mitf.   PI.  164; 

merely  satisfaction  for  money  advanced.  Story's  Eq.  PI.,  chap.  4,  §  167;   Calvert 

but  the  prayer  was  extended  to  other  re-  on  Parties,  chap.  3,  ^  19. 

lief,  of  a  nature  which  a  court  of  equity  *  Ireton  v.  Lewis,  Kep.  temp. Finch.  96. 

alone    could  give.    2  Hov.   Supp.  327.  ^  Ryan  v.  Mackmath,  3  Bro.  15. 
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partner^  1  or  from  indorsing  or  negotiating  a  partnership  bill  which  he 
has  fraudulently  taken  from  such  partner.'^  In  a  bill  by  partners 
against  a  copartner,  to  have  the  benefit  of  a  fraudulent  transaction 
clandestinely  committed  by  the  latter,  not  only  they  who  were  partners  at 
the  time  of  the  fraud  and  hare  since  retired,  but  they  also  who  hare 
become  partners  since  the  fraud,  should  be  plaintiffs,  if  they  shaie  by 
agreement  the  stock,  profits,  and  benefits  of  the  old  partnership/  And, 
generally,  all  persons  who  have  such  an  interest  in  the  matters  in  liti- 
gation, as  that  their  rights  may  be  affected  by  the  decree,  should 
strictly  be  parties  to  the  suit.^  Hence,  when  partnership  stock  is  stand- 
ing in  the  name  of  one  of  the  defendant  partners,  the  governor  and 
company  of  the  Bank  of  England  must  be  made  parties  to  the  suit,  in 
order  that  they  may  be  restrained  from  transferring  the  stock.'  So,  also, 
where  the  bill  prays  for  an  injunction  to  restrain  execution  against 
the  partnership  effects,  the  sheriff  should  be  made  a  party.* 

B£EBct  of  bankruptcy  of  defendant. 

Sec.  388.  When  a  partner,  plaintiff  or  defendant,  becomes  bank- 
rupt pending  a  suit  between  them  for  an  account,  the  suit  becomes 
defective,  and  the  assignees  must  be  brought  before  the  court  by  sup- 
plemental bill.'' 

Bffect  of  death  of  defendant 

Sec.  389.  When  a  partner,  plaintiff  or  defendant,  dies  pending  a 
suit  between  the  partners  for  an  account,  the  suit  becomes  to  that  ex- 
tent defective,  and  can  only  be  continued  by  a  revivor  as  to  the  rep- 
resentatives of  the  deceased  party.^ 

Assignee  In  bankmptoy  may  bring,  xviien. 

Sec.  390.  After  the  bankruptcy  of  a  partner,  a  bill  for  an  account 
may  be  filed  by  the    assignees   against    the    solvent    partners,*  or 

>  Master    v.  Kirton,  3  Ves.  74.    See  Toalmin  y.  Ck>peland,  6  Price,  405  ;  Soott 

Alsager  v.  Rowley,  6  id.  748;   Duff  v.  v.  Bank  of  England,  2  Younge  &  Jenr. 

East  India  Comp.,  15  id.  108.  827. 

*  Hood  V.  Aston,  1  Ross.  412.  *  Sevan  v.  Lewis,  1  Sim.  S76. 

*  Fawcett  y.  Whitehoose,  Russ.  &  M.  ^  If,  upon  the  bankruptcy  of  one  of 
143.  several  plaintiffs,  the  cause  be  not  pn>> 

*  Lub6  Equity  PI.  282.  The  excep-  ceeded  with,  the  defendant  may  obtain 
tions  seem  to  be,  where  the  interest  of  the  usual  order  to  dismiss  for  want  of 
the  party  is  very  remote,  or  his  rights  prosecution.  Caddick  v.  Masson,  1  Sim. 
depend  upon  the  establishment  of  prior  501. 

claims,  or  there  is  already  before  the  ^LubSEq.  Pi.  285;   Boddv  v.  Kent, 

court  a   person  competent    to  protect  1  Mer.  864 ;  Falloweson  v.  Williams,  11 

them.    Id. ;  andseeMitf.  PI.  1«5.  Ves.  806. 

*Vulliamy   v.   Noble,    8    Mer.   593;  •  1  Swanst.  471. 
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their  representatives  *  and  the  bankrupt  partner."    Generally  speak- 
ing, the  bankrupt  himself  cannot  file  a  bill  relating  to  his  estate 
after  the  bankruptcy.*    But  it  is  evident  that  there  may  be  excep- 
tions to  this  rule.    Thus,  upon   the  bankruptcy  of  a  firm,  it  seems 
clear  that  any  one  of  the  bankrupts  may  file  a  bill  against  a  cred- 
itor and   the  assignees  for  an   account,  provided  there  be  specific 
charges   of  fraud  on  the  part  of  the   creditor,   and  of  collusion  on 
the  part  of  the  assignees,  and  likewise  of  a  refusal  by  the  latter  to 
institute  a  suit  against  the  creditor  for  the  benefit  of  the  plaintiff.* 
It  has  likewise  been  laid  down,  though  the  point  was  not  expressly 
decided,  that  a  bankrupt  may  file  a  bill  for  an  account  and  an  injunc- 
tion to  restrain  proceedings  at  law,  without  making  his  assignees  par- 
ties to  the  suit.    In  the  case  which  gave  rise  to  this  opinion,  au  action 
had  been  brought  against  the  bankrupts  by  certain  persons  claiming 
to  be  creditors,  but  who  it  seems  had  had  partnership  dealings  with 
the  bankrupts,  and  who,  as  alleged  by  the  bankrupts,  would  have  been 
found  indebted  to  them  on  a  balance  of  the  accounts.     To  a  bill  filed 
by  the  bankrupts  against  the  plaintiffs  at  law  "for  a  discovery,  an 
account,  and  payment  of  the   balance,  an  injunction  and'  general 
relief,  the  latter  pleaded  the  bankruptcy  of  the  plaintiffs  in  equity  as 
a  bar  to  the  suit,  but  Sir  Thomas  Plumer  overruled  the  plea,  observ- 
ing that  these  demands  arising  out  of  partnership  transactions  could 
not  be  adjusted  in  the  action  at  law  as  a  set-off;  that  although  the 
plaintiffs  were  not  entitled  to  that  part  of  the  relief  which  sought  the 

*3  Mer.  119.  In  West  v.  Skip,  across-  fondants'  demands,  then,   that  an   ac- 
bill  was  filed  by  the  assignees  of  Ralph  count  may  be  taken  of  such  demands, 
Harwood  against  Skip  and  the  execu-  and  that  the  residue  of  the  said  bank- 
tion  creditors  of  the  partnership.    The  'rupt's  estate  and  effects,  over  and  above 
oil   prayed  "  That  the  said  defendants  what  would  satisfy  such  demands,  may 
may  account  with  and  deliver  to  the  be  applied  to  satisfy  the  plaintiffs  and 
plaintiffs  the  possession  of  the  said  part-  the  other  joint  creditors  under  the  said 
nership     brewhouse,     utensils,    stock,  commission ;  und  that  in  the  meantime, 
debts,  and  effects  of  or   belonging  to  and  whilst  such  accounts  shall  be  taken, 
the  bankrupt's  estate,  and  may  account  the  plaintiffs  may  be  at  liberty  to  sell  and 
for  and  pay  to  the  plaintiffs  all  such  dispose  of,  receive,  and  get  in  all  such 
money,  notes,  and  effects,  as  they  or  the  said  bankrupt's  estate  and  effects ; 
the  said  receiver  have  or  hath  received  and  that  the  said  receiver  may  deliver 
by  and  out  of  the  same,  that  so  they  over  to  the  plaintiffs  all  the  said  bank- 
may  be  sold,  disposed  of,  or  applied  to  rupt's  estate  and  effects  which  came  to 
or  for  the  benefit  of  the  plaintifl^,  and  his  hands,  custody,  or  power,  as  receiver 
of  such  other  creditors  of  the  said  bank-  of  the  said  partnership  estate,''  and  for 
rupt,  who  have   already  proved  their  general  relief.     R.  L.  1748,  B.  618. 
debts,  or  shall  seek  relief  under  the  said  *  See  next  page, 
commission;  or  in  case  any  of  the  de-  'Co.  B.  L.  513,  7th  ed.;   Tarleton  v. 
fendants  have  a  right  to  a  priority  to  Hornby,  1  You.  &  Col.  172. 
the  plaintiffs  and  the  rest  of  the  said  *  Benfield  v.  Solomons,  0  Ves.  77.  But 
bankrupt's  joint  creditors,  and  to  have  see  8  Madd.  158. 
a  satisfaction  of  any  of  the  said   de- 


614  Mutual  Bights  of  Partners. 

payment  to  them  of  what  might  appear  due  on  the  taking  of  the 
accounts,  for  that  belonged  to  the  assignees,  yet  he  thought  they  were 
entitled  to  so  much  of  the  relief  prayed  as  related  to  taking  the 
accounts.  This  was  not  an  objection  for  want  of  parties,  but  he 
thought  that  such  an  objection  would  not  have  been  available.' 

Bill  for  aocxnmt  by,  maintainable  when. 

Sec.  391.  After  the  bankruptcy  of  a  partner  a  bill  for  an  account 
may  be  sustained  by  the  solvent  partnei*s  against  the  assignees  of  the 
bankrupt,  and  it  is  clear  that  in  many  cases  the  bankrupt  may  be 
joined  as  a  defendant.  Thus  it  has  been  laid  down  that  although  a 
bankrupt,  who  is  made  party  to  a  bill  against  his  assignees  touching 
his  estate,  may  demur  to  the  relief,  because  all  his  interest  is  trans- 
ferred to  his  assignees,  yet  it  has  been  generally  understood  that  if 
any  discovery  is  sought  of  his  acts  before  he  became  a  bankrupt,  he 
must  answer  to  that  part  of  the  bill  for  the  sake  of  discovery,  and  to 
assist  the  plaintiff  in  obtaining  proof,  although  his  answer  cannot  be 
read  against  his  assignees.*  And  this  will  be  still  more  essential 
where  the  bankrupt  is  charged  with  gross  acts  of  fraud.*  Lord  Eldon, 
likewise,  has  expressed  an  opinion  that  it  might  be  necessary  to  make 
a  bankrupt  a  party,  in  order  to  enable  the  plaintiff  to  frame  the  inter- 
rogatories on  which  he  was  to  be  examined  as  a  witness.''  And  in  the 
case  of  Binford  v.  Dommett,"  the  bankrupt  partner  was  made  a  co-de- 
fendant to  a  bill  filed  by  the  solvent  partner  against  the  assignees  of 
the  bankrupt  for  an  account,  the  latter  being  likewise  examined  as  a 
witness  to  prove  the  partnership. 

Partiee  to  the  oontraot  only  necessary  parties. 

Sec.  392.  But,  although  it  may  be  laid  down  as  a  general  rule  that 
all  persons  materially  interested  in  the  subject  ought  to  be  parties  to 
a  suit,  however  numerous  they  may  be,*  yet  in  general,  in  a  bill  founded 
on  a  contract,  it  is  only  necessary  to  make  those  persons  parties  who 
are  parties  to  the  contract.'    Where,  therefore,  an  agreement  for  a 

^  Lowndes  t.  Taylor,  1  Madd.  423 ;  2  menta,  and  then  procured  a  ioint  oom- 

Rose,  865.  mission  to  be  sued  out.    The  bankrupt, 

*  Mitf.  161 ;  Robinson  v.  Field,  5  Sim.  the  assignees,  and  the  assignee  of  the 

14.    But  generally,  either  to  a  bill  for  bond,  were  made  defendants,  and  were 

relief,  or  to  a  bill  for  discovery  in  aid  of  refused  their  costs, 

an  action,  a  mere  witness  cannot  be  ^  Le  Texier  v.  Margravine  of  Anspach, 

made  a  party.    See  7  Ves.  287.  1  Ves.  &  B.  546,  cited. 

•Hamil  v.  Stokes.  4  Price,  161 ;  Dan-  »  4  Ves.   756  ;  Glassford  ▼.  Jaffrey.  I 

iel.  20.    In  this  case  the  bankrupt  had  Ves.  &  R  549,  dted ;  but  see  Whit  worth 

fralidulently  induced  the  plaintiff  to  be-  v.  Davis,  id. 

come  a  partner,  and  taken  a  bond  from  *  Mitf.  PI.  164. 

him  for  payment  of  money  by  install-  ''  Humphries  v.  Hollis,  Jac.  75. 
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lease  had  been  made  with  one  of  two  partners,  and  there  was  no  evi- 
dence that  the  lessor  knew  that  it  was  on  the  partnership  acconnt, 
upon  the  death  of  the  intended  lessee  it  was  held  that  a  bill  could  not 
be  maintained  by  the  surviving  partner  against  the  lessor  to  restrain 
the  latter  from  granting  a  lease  to  the  executors  of  the  deceased,  there 
having  been  no  conti*act  between  the  lessor  and  the  surviving  partner; 
bat  it  was  held  that  such  surviving  partner  might  file  a  bill  to  restrain 
the  executors  from  disposing  of  the  lease,  if  the  lessor  should  grant 
one,  except  for  partnership  purposes.*  Upon  the  same  principles, 
except  in  cases  of  collusion,  a  debtor  of  the  partnership  ought  not  to 
be  made  a  party."  And  clearly,  where  there  is  a  sub-partnership,  the 
sub-partner  ought  not  to  bo  made  a  party  to  a  suit  for  taking  the 
accounts  of  the  general  partnership.'  Upon  principles  analogous  to 
the  foregoing,  if  there  are  two  partners,  and  one  of  them  by  will 
give  a  sum  of  money  out  of  his  share  of  the  partnership  effects,  the 
executor  of  the  partner  who  is  dead  and  the  surviving  partner  may 
settle  the  account  of  the  effects  without  the  legatee,  for  all  the  legatee 
is  entitled  to  is  to  come  out  of  the  surplus,  which  is  after  the  ac- 
count is  taken.*  However,  the  legatee  may  in  some  instances  file 
his  bill  against  the  surviving  partners,  as  well  as  the  executors  of  the 
deceased  ;  but  this  will  be  more  properly  considered  at  a  future  page/ 

Prayer  of  the  bilL 

Sec.  393.  The  prayer  of  a  bill  for  an  account  of  partnership  trans- 
actions very  frequently  extends  to  an  injunction,  and  sometimes  to  a 
writ  of  ne  exeat  regno.^  Upon  these  two  points  it  ought  to  bo 
observed  that  generally  the  writ  of  injunction,  will  not  be  granted 
unless  prayed  for  by  a  bill  which  is  already  filed  ;  and  likewise  that  a 
writ  of  ne  exeat  regm  ought  regularly  to  be  prayed  for  by  the  bill.' 

Where  a  dissolution  is  intended  it  ought  to  be  prayed  for;  and  even 
where  a  dissolution  has  in  fact  taken  place,  the  bill  ought  to  pray  that 
the  partnership  may  be  declared  to  be  dissolved.  In  a  case  where  the 
bill  prayed  the  dissolution  of  a  parol  partnership,  a  demurrer  to  such 
bill,  alleging  that  the  prayer  was  nugatory  in  calling  upon  the  court 
to  do  what  the  parties  had  a  right  to  do  themselves,  was  overruled.* 

'  Alder  v.  Fouracre,  8  Swanst.  489.  •  Generally,  the  application  for  this 

*  Ante,  p.  246.  ^^^^  mast  be  sapported  bj  an  affidavit, 

•Brown  y.  De  Taetet,  Jac.284.  positive  as  to  the  amount  of  the  debt. 

^  Langley  v.  Earl  of  Oxford,  2  Ambl.  But  information  and  belief  will  be  auf- 

798,  ed.  Blunt*    But  eee  Newton  t.  Ben-  ficient  in  matters  of  pure  account,  aa  in 

nett,  1  Bro.  185.  *'*6  case  of  partners  and  executors.  Per 

*Post,  B<x)k  8,  the  concluding  chap-  Lord  Bldon,Petrie  v.  Jackson,  10  Ves.  165. 

ter.     See  Bowsher  v.  Watkins,  Rubs.  &  '  Mitf.  46,  Jeremy's  notes. 

Myl.  277.  ®  Master  v.  Klrton,  3  Ves.  74. 
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I>emuirer  for  want  of  partiM. 

Sec.  394.  The  defendant  may  take  advantage  of  the  want  of  par* 
ties  by  demurrer,  if  the  defect  appear  on  the  face  of  the  bill,  by  plea 
in  abatement  if  it  do  not  so  appear/  So,  if  parties  liaying  no  interest 
in  the  suit  be  joined  as  plaintiffs,  the  defendant  may  demur  or  plead 
in  like  manner.* 

Pleaik 

Sec.  395.  The  defendant,  instead  of  answering,  will  sometimes  be 
advised  to  plead  in  bar  of  the  suit.  Whether  the  plea  can  be  made  to 
extend  to  the  discovery,  as  well  as  the  relief  sought  by  the  bill,  must 
depend  on  the  circumstances  of  each  particular  case.  Where  the  discov- 
ery sought  would,  if  given,  in  no  way  affect  the  validity  of  the  plea,  the 
plea  is  a  sufficient  bar  both  to  the  discovery  and  the  relief.  Where, 
on  the  other  hand,  the  discovery  sought  has  reference  to  matters 
which  would  put  in  issue  the  truth  of  the  plea,  the  defendant  must 
deny  those  matters  by  answer,  and  likewise  by  averments  in  the  plea 
itself.* 

If  the  plaintiff  believes  the  plea  to  be  defective  in  form  or  substance, 
he  may  take  the  judgment  of  the  court  upon  its  sufficiency,*  in  which 
case  it  must  be  set  down  for  argument.  But,  whether  it  be  allowed 
upon  argument,  or  replied  to  by  the  plaintiff,  and  so  admitted  with- 
out argument,*  still  issue  maybe  taken  upon  it  in  point  of  fact.'  If 
the  defendant  succee^d  upon  this  issue,  the  suit  so  far  as  the  plea 
extends  is  barred.  If  he  fail,  he  will  be  examined  on  interrogatories 
to  supply  the  defect  of  answer.'  Where  a  bill  calls  for  an  account  of 
partnei*ship  transactions,  and  in  its  whole  frame  is  adapted  and  con- 
fined to  that  object,  the  defendant  may  plead  in  bar  that  he  is  fio 
partner,^  But  on  the  principles  already  stated,*  where  there  are  facts 
charged  in  the  bill  as  evidencing  the  partnership,  the  plea  must  be 
accompanied  by  an  answer  and  discovery  as  to  the  circumstances  so 
charged." 

1  Cockbarae  y.Thompson,  16  Ves.  325.  *  Biitf.  801.    As  to  the  oosto  of  allow- 
On  a  plea  in  abatement  for  want  of  par-  ing  or  overrnling  pleas  and  demurrers, 
ties,   it  is    discretionary  in  the    court  see  Orders  81,  33,  April,  1828. 
either  to  dismiss  the  bill  without  preju-  ^  Qilb.  For.  Rom.  95. 
dice,  or  to  give  leave  to  amend  on  pay-  *  Mitf.  802. 
ment  of  the  costs  of  the  day.  2  Eq.  Abr.  1.  ^  Id.     And  see  Lub^  Eq.  PI.  45. 

■  Cuff  V.  PlateU,  4  Russ.  242  ;  Make-  ''Drew  v.  Drew. 2  Ves.  &  B.  159. 

peace  v.  HajthornCi  4  Russ.  244:   see  *  8upra, 

Kowlinson  v.  Halifax.  2  Sim.  &  8tu.  27.  "  Sanders  v.  King,  Madd.  &  Geld.  61, 

»  See  Mitf.   271,  293 ;  James   v.  Sad-  2  Sim.   &  Stu.  277 ;  Torke  v.  Fry,  id. 

Srove,   1   Sim.   &  Stu.  4;    Morony  v.    See ▼.  Harrison,  4  Madd.  252. 
'Dea,  1  Ball  <&  Beat.  119. 
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Plaa  of  aooount  stated. 

Sec.  396.  A  plea  of  a  stated  account  is  a  good  bar  to  a  bill  for  an 
account.'  But  a  man  who  pleads  a  stated  account  must  show  it  was 
in  writing,  and  likewise  the  balance  in  writing,  or  at  least  set  forth 
what  the  balance  was/  although,  to  support  such  a  plea,  it  is  not 
absolutely  necessai'j  that  the  account  should  be  signed  by  the  parties, 
if  there  be  other  evidence  of  acquiescence.*  The  possession  of  the 
account  for  a  long  time  by  the  party  charged,  as  also  the  delivery  of 
vouchers,  has  been  held  strong  evidence  of  acquiescence.^  In  a  mod- 
ern case,  however,  the  possession  of  the  account  three  years  without 
any  objection  made,  was  held  not  to  be  sufficient.*  The  defendant 
must  by  the  plea  aver  that  the  account  is  just  and  true  to  the  best  of 
his  knowledge  and  belief.  Moreover,  the  delivering  up  of  vouchers 
at  the  time  the  account  was  stated  seems  to  be  a  proper  averment  in 
a  plea  of  this  nature,  if  the  fact  was  such.*  The  same  principles 
which  have  been  stated  in  regard  to  pleas  of  no  partner,  whei'O  mat- 
ters are  charged  by  the  bill  as  evidence  of  the  partnership,  will  have 
place  in  regard  to  a  stated  account.  For  although,  if  a  man  prefer  a 
bill  generally  for  an  account,  an  account  stated  is  a  good  plea  ;  yet, 
it  in  his  bill  he  set  forth  that  there  was  an  account,  and  that  there 
was  a  mistake,  and  set  forth  the  particular  mistake,  there  an  account 
stated  is  no  good  plea,^  unless  there  be  an  answer  as  to  the  mistake. 
And  if  error  or  fraud  are  charged,  they  must,  it  seems,  be  denied  by 
the  plea,  as  well  as  by  way  of  answer.*  Where  A  and  B,  partners  in 
trade,  stated  their  account,  and  A  gave  B  a  note  for  the  balance, 
but  B  at  the  same  time  promised  to  rectify  any  error  of  mistake  in 
the  account,  although  B  obtained  judgment  against  A  on  the  note  at 
law,  the  Court  of  Ghamsery  decreed  a  new  account  and  payment,  with 

interest.* 

• 

Oonrl  will  not  generally  BMddla  after  ■ettlement. 

Sec.  397.  The  court,  however,  is  generally  averse  to  the  unraveling 
settled  accounts.  In  Morris  v.  Harrison,'<>  it  was  covenanted  in  the 
articles,  that  the  surviving  partners  were  to  save  harmless  from  the 


>  Mitf.  961 ;    Taylor  y.  Sha.w,  2  S.  &  ^  Anon.,  2  Freem. 

8.12.  «  Mitt  259. 

Per  Lard  Hardwicke,  2  Atk.  899.  *  Chandler   v.    Dorset,    Rep.    temp. 

"Morris  v., Harrison,  Colles'    P.    C.  Finch,  481.     See  Walker  v.  Gonsett, 

157.  Forest,    167;     Proud    v.    Goombes,   2 

^  V^illis  v.   Jemegan,  2  Atk.  251.  Freem.  188 ;  Nels.  100. 

» Irvine  ▼.  Young,  1  Sinj.  &  8tu.  8JI8,  ^^  CoUes'    P.  C.  157.  See  Sherman  v. 

overruling  Tickel  v.  Short,  2  Ves.  239,  Sherman,  2  Vern.  276;  Gray  v.  Minne. 

*  Mitf.  PI.  260.  thorpe,  3  Ves.  108. 
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partnership  debts  the  execators  and  administratx>r8  of  snch  partner  as 
should  die  daring  the  partnership,  and  were  to  take  no  adTantage  of 
survivorship,  and  were,  within  one  month  after  sach  partner's  decease, 
to  render  an  account  in  writing  of  the  trade  and  stock  to  his  execa- 
tors  or  administrators,  as  it  stood  at  the  partner's  death.  Harrison, 
one  of  the  partners,  died  in  September,  and  within  a  month  after  his 
death  his  administratrix  desired  an  account,  according  to  the  articles. 
An  account  was  made  out,  dated  the  6th  Janaary  following.  At  this 
period,  one  of  the  partners  who  survived  Harrison  was  abroad,  and  in 
February  he  died,  without  ever  having  interfered  in  the  transaction. 
His  representative  then  filed  a  bill,  impeaching  the  account  so  de- 
livered, and  praying  for  a  general  account  of  the  partnership.  But 
the  Master  of  the  Bolls  held  that  the  account  delivered  to  the  admin- 
istratrix of  Hariison  should  stand  as  a  stated  account,  with  liberty  to 
the  representatives  of  any  of  the  partners  to  surcharge  and  falsify. 
Upon  appeal  to  Lord  Somers,  and  afterward  to  the  House  of  Lords^ 
this  decision  was  affirmed. 

Statute  of  limitatioiuk 

Sec.  398.  The  statute  of  limitations '  bars  only  legal  remedies,  but 
courts  of  equity,  by  their  own  rules,  independently  of  any  statutes  of 
limitation,  give  great  effect  to  length  of  time,  and  they  refer  fre- 
quently to  the  statutes  of  limitation  as  furnishing  a  conyenient  meas- 
ure for  the  length  of  time  that  ought  to  operate  as  a  bar  in  equity  of 
any  particular  demand.*  They  have  therefore  thought  proper  to 
adopt  the  limit  of  six  years,  in  analogy  to  the  statute.'  And  accord- 
ingly, the  statute  of  limitations  is  a  good  plea  in  bar  of  a  bill  for  an 
account  Where,  therefore,  a  bill  prayed  an  account  against  the  rep- 
resentatives of  a  surviving  partner,  alleging  the  partnership  to  have 
commenced  in  1788,  and  to  have  continued  to  1798,  without  any  ac- 
count settled,  and  the  partner  died  in  1806,  and  the  bill  was  filed  in 
1808,  the  case  was  held  to  bo  within  the  statute.^  On  the  same  prin- 
ciple, the  statute  of  limitations  is  a  good  plea  in  bar  of  a  suit  against 
the  representatives  of  a  deceased  partner  for  an  account,  if  there  have 

'  21  Jac.  1,  c.  16,  8.  8,  b^  wliich  it  is  such  action  or  sait,  and  not  after."  The 

enacted  that  **  all  actions  of  account  and  exception  as  to  merchants  applies  only 

upon  the  case,  other  than  such  accounts  to  running  accounts,  and  not  to  any  case 

as  concern  the  trade  of  merchandise  he-  where   the   account  is  closed  and  con> 

tween  merchants,  their  factors  or  ser-  eluded   between  tlie  parties.     Welford 

vants,  and  all  actions  of  debt  grounded  t.  Liddell,  2  Yes.  400. 

upon  any  lending  or  contract  without  '  Per  Lord  Eldon,  17  Yes.  06. 

specialty,  shall  be  commenced  and  sued  *  1  Sim.  898. 

within  six  yean  next  after  the  cause  of  *  Barber  v.  Barber,  18  Yee.  286. 
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been  no  dealings  within  six  years  before  the  filing  of  the  bill,  and  no 
admission  on  the  part  of  the  testator  or  the  representatives,  which  can 
take  the  case  out  of  the  statute.' 

But  as  pleas  of  the  statute  of  limitations  are  admitted  in  courts  of 
equity  by  analogy  only,  it  follows  that  where  the  circumstances  of 
a  ease  are  such  as  to  make  it  against  conscience  to  apply  the  rule 
founded  upon  this  analogy,  the  court  will  not  enforce  it.'  Therefore, 
if  a  partner  devises  his  estate  for  payment  of  his  debts,  and  dies,  the 
court  will  not  permit  his  representatives  to  set  up  the  statute  in  bar 
of  demands,  which  had  legal  existence  at  the  time  of  his  death,  and 
on  a  bill  filed  for  that  purpose,  the  partnership  accounts  must  be 
taken.'  So,  other  cases  might  be  stated  in  which  the  court  would  re- 
lax the  general  rule.  On  the  other  hand,  if  there  have  been  that 
delay  or  forbearance  on  the  part  of  the  plaintiff,  that  makes  it  not  il- 
legal but  inequitable  to  demand  payment,  the  court  will  not  sanction 
that  indulgence  of  time  which  the  statute  giv^s  him,  but  will  leave 
him  to  his  action  at  law.*  In  a  court  of  equity,  the  exception  in  the 
statute  relative  to  merchants'  accounts  extends  to  all  accounts  cur- 
rent,* and  where  accounts  have  remained  unsettled  through  several 
succeeding  partnerships,  they  will  be  considered  with  reference  to 
the  statute,  as  one  unsettled  account  against  any  person  who  was  a 
member  of  all  the  partnerships.  In  Bobinson  v.  Field,*  it  appeared 
that  three  x)ersons,  A,  B,  and  G,  entered  into  partnership  as  attorneys. 
In  1808,  A  died,  leaving  B  his  executor  and  residuary  legatee,  and 
thereupon  B  and  C  continued  the  partnership  upon  the  same  terms  as 
before,  as  nearly  as  circumstances  would  permit,  until  the  3 1st  of  De- 
cember, 1825,  when  their  partnership  dissolved  by  consent.  In  1827, 
B  became  bankrupt,  and  no  settlement  of  accounts  having  taken 
place  between  any  of  the  parties,  B's  assignees  in  July,  1831,  filed 
their  bill  for  an  account  of  the  dealings  and  transactions  in  both  part- 
nerships, from  the  commencement  of  the  original  partnership  until 
the  31st  of  December,  1825,  alleging  that  joint  and  separate  advances 
had  been  made  by  A  and  B  to  C  during  A's  lif  3  time,  and  that  ad- 
vances had  likewise  been  made  by  B  to  C  since  A's  decease.  0  then 
pleaded  the  statute  of  limitation  to  so  much  of  the  bill  as  related  to 
the  advances,  but  Sir  L,  Shadwell  overruled  the  plea  on  the  ground 
that  the  partnership  accounts  could  not  be  taken  without  having 

*  Ault  V.  Goodrich,  4  Rasa.  434.  *  Ault  v.  Goodrich,  iupra. 

«  Per  Sir  A.  Hart,  Stemdale  v.  Han-        ^  Bridgea  v.  Mitchell,  Gilb.  257. 
kinson,  1  Sim.  808.  '  Anon.,  19  Ves.  185,  cited. 

•  5  Sim.  14. 


620  Mutual  Rights  of  Pastkebs. 

regard  to  the  joint  advances  made  by  A  and  B,  and  the  advances 
made  by  B  after  A*s  death;  and^  therefore,  that  the  plea  covered  too 
much,  though  possibly  it  might  have  been  good  as  to  the  separate 
advances  made  by  A  and  B  in  A's  life-time. 

ReleasM  and  awarda. 

Seo.  399.  A  release  or  an  award  may  likewise  be  pleaded  in  bar  to  a 
bill  for  an  account/  but  if  a  release  be  pleaded  to  a  bill  for  an  account^  it 
must  be  under  seal,  otherwise  it  must  be  pleaded  as  a  stated  account 
only.'  But  in  all  cases,  if  there  be  any  equitable  objection  to  the  release, 
or  to  the  award  charged  by  the  bill,  tl^e  defendant  must  meet  those 
charges  in  the  same  manner  as  has  been  alluded  to  in  the  case  of  other 
pleas,  namely,  by  averments  in  contradiction  of  such  charges,  both  by 
the  pica  itself,  and  by  an  answer  in  support  of  the  plea.* 

Bankraptcy. 

Sec.  400.  The  bankruptcy  of  one  of  the  plaintiffs  is  a  good  plea  in 
bar  to  a  bill  for  an  account;  for  a  bill  cannot  be  sustained  unless  every 
plaintiff  has  some  interest,  legal  or  equitable,  in  the  matters  of  the 
suit/  We  have  seen  that  a  covenant  to  refer  to  arbitration  is  not  a 
valid  defense  by  way  of  pleia. 

When  a  demurrer  is  good. 

Sec.  401.  What  is  a  good  defense  by  plea  is  also  good  by  demurrer, 
if  the  facts  appear  sufficiently  by  bill.*  Thus,  where  the  plaintiff 
sought  an  account  of  pai*tnership  transactions,  but  it  appeared  by  the 
bill  that  all  accounts  between  the  parties  had  ceased  for  more  than  six 
years,  and  no  demand  had  been  made  during  that  time,  a  general 
demun*er  was  allowed.*  So,  if  a  person  be  joined  as  co-plaintiff,  who 
has  no  interest,  the  bill  is  demurrable,  if  that  fact  appear  on  the  bill.^ 
Where  the  bill  is  clearly  demurrable,  the  defendant  ought  in  prudence 
to  demur,  with  a  view  to  costs.  For,  in  two  cases  where  the  defend- 
ants might  have  demurred,  and  the  bill  was  dismissed.  Sir  John 
Leach  refused  the  defendants  their  costs.* 

Reqnirementa  of  answer. 

Sec.  402.  If  the  defendant  submit  to  answer,  he  must,  according 

'Beamea'Pl.  218,  230,  'Harrison   v.  Hogg,  2  Vee.  Jr.  828; 

'  Id.  221.  Makepeace  v.  Haythome,  9upra;    see 

« Id.  219,  281.  Sangar  v.  Gardiner,  C.  P.  Coop.  119. 

«  Makepeace  v.  Hajthome,  4  Rasa.  244.  <>  Hill  v.  Reardon.  2  Sim.  &  Btu .  481 ; 

*  See  Mitl.  PI.  216.  Jones  v.  Davids,  4  Rass.  277. 

*  Foster  v.  Hodgson,  19  Ves.  180. 
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to  modern  decisions,  answer  fully.  Therefore,  if  he  mean  to  deny  the 
partnership  he  must  do  so  by  plea,  though  formerly  he  might  have 
used  the  same  defense  by  answer,  refusing  at  the  same  time  to  set 
forth  any  account'  Howerer,  the  defendant  may  by  his  answer  decline 
to  admit  the  copartnership,  if  the  admission  would  subject  him  to 
penalties.* 

If  the  defendant  by  his  answer  suggests  a  settled  account  which  be 
is  not  able  to  prove,  the  court  will  direct  an  account,  with  liberty  to 
the  plaintiff  to  surcharge  and  falsify  if  the  Master  should  find  any 
settled  account.' 

If  one  of  the  defendants  reside  abroad,  and  the  plaintiff  consent  to 
take  his  answer  without  oath,  it  ought  likewise  to  be  taken  without 
signature,  though  put  in  by  his  agent  having  a  power  of  attorney  to 
appear  and  defend  suits  for  him/  If  he  be  a  foreigner,  he  ought  to 
put  in  an  answer  in  his  own  language,*  together  with  a  sworn  trans- 
lation.* 

Every  defendant  is  entitled  to  put  in  a  separate  answer,  although 
all  should  have  but  one  common  defense.^ 

Where  the  bill  calls  for  a  discovery  which  the  defendant  cannot 
make  completely  without  seeing  the  partnership  books  and  accounts, 
which  are  not  in  his  possession,  but  which  he  believes  to  be  in  the  hands 
of  the  plaintiff,  he  must  put  in  an  answer  stating  to  that  effect,  and 
then  move  that  the  court  would  stay  proceedings  against  him  for  not 
putting  in  his  full  answer,  until  he  has  been  assisted  with  that  in- 
spection. In  such  circumstances,  a  motion  by  the  defendant  for  tl^e 
production  of  the  books  and  accounts,  before  answer,  will  be  re- 
fused.*^ 

■ 

When  the  partnership  is  dLipiited. 

Sec.  403.  It  mav  be  observed  in  conclusion  of  this  section,  that 
where  a  partnership  is  disputed,  a  court  of  equity  will  sometimes 

1 T.Harrison,  4  Madd.  262;  Som-  errors    be    alleged.     Id.      And  see    2 

erviUe  v.  Mackie,  16  Ves.  828 ;  Ewing  Bro.  62 ;  8  id.  266. 

T.  Osbaldiston,  6  Sim.  608.    Bat  see,  as        *  Bayley  t.  De  Walkiers,  10  Ves.  441 ; 

to  the  practice  in  the  Exchequer,  John  2  Hov.  Sapp.  282. 

V.  Dacie,  18  Price,  682 ;  Corbett  v.  Haw-        *  Hayes    v.    Leguin,    Hogan,   274,  to 

kins,  1  Youug.  &  Jerv.  425;  Desboroagh  which,  of  coarse,  and  not  to  the  transla- 

y.  Carle  wis,  8  Ton.  &  Coll.  175.  tion,  he  oaght  to  be  sworn,  if  sworn. 

•Nelme  v.  Newton,  2  Younge  &Jerv.        'Simmonds  v.  Du  Barre,  8  Bro.  268. 
186.  f  Van  Sandau  v.  Moore,  1   Rues.  441. 

*  Kinsman  r.     Barker,  14  Ves.  679.  But  as  to  the  costs  of  separate  proceed- 
But  generally,   if  the  bill  seek   to  Im-  ings  by  defendants  who  appear  by  the 
peach   an  account   which  is  proved  or  same  solicitor,  see  Orders,  April,  1828, 
admitted,  liberty  will  not  be  given  to  No.  27. 
surcharge  and  falsify,   unless  specific        » Pickering  v.  Rigby,  18  Ves.  484. 
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direct  an  issno  to  ascertain  the  truth/  and  will  even  direct  the  parties 
to  be  examined  at  the  trial  of  such  issue.'  So,  where  it  is  uncertain 
whether  a  partnership  was  real  or  nominal^  an  issue  may  be  directed 
to  try  the  fact'  However^  unless  the  point  is  very  doubtful,  an 
issue  will  be  refused.* 

^  Peacock  v.  Peaeock,  16  Ves.  49  ;  and        *  Jaoobsen  v.  Hennekenius,  6  Bro.  P. 
see  Ex  parte  Langdale,  18  Id.  800 ;  Bin-    C.  482. 
ford  V.  Dommett,  4  id.  746.  *  Foster  v.  Hale,  5  Ves.  822;  Metcalfe 

>  De  Tastet  v.  Bofdenave,  Jac.  516.         t.  Roval  Exch.  Ass.  Oomp.,  Bamardist. 

848. 
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CHAPTER   XVI. 

OF  TOBT  BETWEEN   PABTNEBS. 
Sbo.  404    When  action  for,  lies. 

When  action  for,  lies. 

Seo.  404.  As  wrongs  unconnected  with  fraud  in  the  settlement  of 
contracts  or  accounts  are  in  their  nature  personal,  partners  will  hare 
the  same  remedies  between  themselves  in  respect  to  these  matters  as 
other  persons  have.  Thus,  if  one  tenant  in  common  destroy  the  thing  in 
common,  the  other  may  bring  trover,  for  this  amounts  to  a  wrongful 
conversion.'  Hence,  where  one  tenant  in  common  of  a  ship  took  it 
away  and  sent  it  to  the  West  Indies,  where  it  was  lost  in  a  storm,  Lord 
King  left  it  to  the  jury  whether  this  were  not  a  destruction  by  the 
defendant;  and  they  found  it  so  accordingly.*  It  has  likewise  been 
laid  down  that  unless  there  be  an  authority  for  that  purpose,  either 
expressed  or  implied,  a  sale  of  the  whole  property  by  one  tenant  in 
common  is,  with  respect  to  the  other,  a  wrongful  conversion  of  his 
undivided  part"  How  far  this  general  dictum  will  apply  to  partners 
must,  in  a  great  measure,  depend  on  the  mode,  extent,  and  subject 
of  their  trade. 

But  although  trover  may  be  maintainable  by  one  partner  against 
another,  in  the  case  of  a  wrongful  conversion,  yet  the  general  rule  is 
that  one  joint  tenant  or  tenant  in  common  cannot  bring  trover  against 
his  companion  for  a  thing  still  in  his  possession,  because  the  posses- 
sion of  one  is  the  possession  of  both;  if  he  do,  it  is  good  evidence 
upon  not  guilty.*  And  hence,  the  mere  taking  and  refusal  to  deliver 
up  by  one  of  two  joint  tenants  or  tenants  in  common  will  not  give 
the  other  a  right  of  action  against  him.* 

Upon  the  bankruptcy  of  one  of  two  partners,  the  assignees  become 

: M 

1 B.  N.  P.  84.  658.     It  has  been  held  in  America,  that 

Barnardiston  v.  Chapman,  id. ;  S.  C,    a  surviving  partner  maj  maintain  deti- 


4  East,  121,  cited.    See  Cubitt  v.  Porter,    nue  against  the  representatives  of  the 

I  partner  lo      "      ' 
*Per  Bayley,  J.,  5  B.  &  Aid.  403.  But    count.     Mnrray    v.  Mumford,  6  Cow. 


2  Man.  &  R7I.  267.  deceased  partner  for  the  books  of  ac- 


see  (Jo.  Litt.  200,  a.  441. 

*B.   N.  P.  34;    Brown  v.  Hedges,!        *  Fen^ing  v.  Lord  Greuville,!  Taunt. 
Salk.  290 ;  HoUiday  v.  CamseU,  1  T.  R.    241. 
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tenants  in  common  with  the  solvent  partner,  his  repi'esentatives,  or 
assigns,  and  cannot  sue  any  of  these  j^rties  in  trover  for  the  partner- 
ship goods.* 

It  may  here  be  remarked  that  ejectment  will  lie  by  one  partner 
against  his  copartners  on  a  demise  by  him  to  the  firm,  and  that  the 
lessees  in  sach  case  cannot  dispute  their  lessor's  title  on  the  ground  of 
partnership.' 

1  Fox  V.  Hanbuiy .  Gowp.  445 ;  Smith  id.  868 ;  Ralomons  v.  NisBen,  2  T.  By 
▼.  Btokee,  1  East,  868 ;  Smith  y.  Oriel,    674. 

*  Frauds  v.  Doe,  4  H.  &  W.  881. 
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CHAPTER    XVII. 

OF  THE  BELATIVE   BIGHTS  OF  PABTKEB8  AND  THIBD  FEB80NS. 

Sbc.  405.  Of  the  liability  of  partners  for  acta  of  their  copartnera. 

Sec.  406.  Trustee  and  eeriui  gu6  trust  liable  in  certain  cases. 

Sec.  407.  Agreements  between  partners  not  binding  on  tlurd  persons,  unless. 

8bc.  408.  Disclaimer  of  one  partner  operative  when. 

Arc.  409.  Limitations  upon  the  authority  of  a  partner,  when  operative. 

Sbc.  410.  Rule  in  Hawken  v.  Bourne. 

Sbc.  411.  As  regards  partnerships. 

Sbc.  412.  Each  partner  general  agent  for  the  others. 

Sbc.  413.  Assignment  of  partnership  property  made  by  one  partner. 

Sec.  414.  Liability  of  firm  for  acts  of  individual  members  thereof. 

Sbc.  416.  Ratification  of  acts  done  In  excess  of  authority. 

Sbo.  416.  Of  liabilities  for  loans  effected  in  firm  name. 

Sec  417.  For  purchases  made  by  one  partner. 

Sbc.  418.  For  sales  made  by  one  partner. 

Sbc.  410.  Property  pledged  by  one  partner. 

Sec.  420.  Power  to  pledge. 

Sec.  421.  Of  liabilities  under  bills  of  exchange,  notes,  etc. 

Sbc.  422.  Power  not  confined  to  general  partners. 

Sec.  428.  Absence  of  name  of  partner  does  not  defeat  his  liability. 

Sec.  424.  Firm  bound  by  note  drawn  by  one  partner  in  name  of  firm. 

Sec.  425.  Debt  contracted  for,  but  before  company  was  formed. 

Sec.  426.  Of  liabilities  under  guaranties  given  in  firm  name. 

Sec.  427.  Must  relate  to  partnership  transactions. 

Sec.  ^.  Rule  in  Ex  parte  Gardam. 

Sec.  429.  Cannot  give  guaranty  outside  scope  of  business. 

Sec.  480.  Of  liabilities  under  acts  and  assurances  in  general. 

Sec.  481.  Promise  of  one  partner,  promise  of  all. 

Sec.  482.  Payment  by  one,  payment  by  all. 

Sec.  438.  In  case  of  joint  and  several  notes. 

Sec.  434.  Rule  in  Burleigh  v.  Scott. 

Ssa  435.  Payment  by  assignee  of  drawer,  effect  of. 

Sec.  ,486.  Distinction  between  admission  of  simple  and  joint  debtor. 

Sec.  437.  Admission  operative  as  to  one  making  it. 

Sec.  488.  Part  payment  by  one,  effect  of. 

Sec.  439.  Effect  of  undertaking  of  one  relative  to  firm  business. 

Sbc.  440.  One  partner  may  Insure  for  the  firm. 
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Sec.  441.  Cannot  submit  to  arbitration. 

Sbc.  442.  General  rale  as  to  powers  of  partner. 

Sec.  448.  Signature  of  one  partner  binds  the  firm  when. 

Sec.  444.  Notice  to  one,  notice  to  all. 

Sec.  445.  Power  of  one  partner  in  bankruptcy  proceedings. 

OC  the  Mahillties  of  partaen  for  the  acts  of  thair  oopartaen. 

Sec.  405.  Generally  one  partner  has  an  implied  authority  to  bind 
the  firm  by  contracts  relating  to  the  partnership,  whether  sach  con- 
tracts be  evidenced  by  bare  agreements,  oral  or  written,  or  by  nego- 
tiable securities,  as  bills  of  exchange  and  promissory  notes.'  To  use  a 
strong  expression  of  Lord  Kenyon,  "One  partner  may  pledge  the 
credit  of  the  other  to  any  amount "  The  exceptions  to  this  general 
rule  will  be.  noticed  in  another  chapter.  The  rule  is  applicable  both 
to  dormant  and  nominal  partners.  For,  notwithstanding  some  few 
dicta  which  tend  to  a  contrary  doctrine,'  it  is  now  an  undoubted  and 

■  ■      ■  —  ■ * ■ — " ■ — ■ — ■ ■ — ■ — 

*  The  firm,  however,  are  not  bound  by  his  copartners  to  make  sach  sale.     In 

entries  in  the  parUiership  books  which  Stegall  v.  Coney,  49  Miss.  761,  the  oonrt 

have  not  been  communicated  to  their  happily  expresses  the  rule  thus :  "The 

customer.     Simpson  v.  Ingham,  d  B;  A  authority  of  a  partner   is   limited   to 

C.  65.  things  done  in  the  regular  course  of  the 

'D.   Gibbs,  J.,  Young  v.  Hunter,  4  business  of  the  firm;  outside  of  this  he 

Taunt.  $88 ;  D.  Lord  Tenterden,  Lloyd  has  no  authority.      If  he   attempts  to 

v.  Ashby,  2  Carr.  &  P.  188.     He  may  mortgage  or  assign  under  suspidous  dr- 

transfer,  assign,  or  otherwise  dispose  of  cumstances,  such  act   would   be  of  no 

any  debt  due  Uie  firm,  or  any  of  the  effect   as  against  the  parties  injured 

partnership  efibcts,  so  far  as  the  same  thereby.    A  transfer  by  a  partner  of  the 

can  be  transferred  or  assigned  by  law,  joint  effects  in  fraud  of  a  copartner  will 

Arnold  v.  Brown,  24  Pick.  (Mass.)  89 ;  constitute  the  transferee  wno  received 

Wells  V.  Mitchell,  1  Ired.  (N.  G.)  484 ;  them  with  notice,  or  without  oonsidera- 

MoClellan  v.  Bemsen,  86  Barb.  (N.  T.)  tion,  a  trustee  for  the  benefit  of  the  firm 

622 ;    Lamb  v.  Durant,    12  Mass.  54 ;  or  its  creditors.    If  the  joint  funds  were 

F^mme  v.  Jones,  18  Iowa,  474 ;  Cullum  employed  by  one  partner  to  purchase 

v.  Bloodgood,  16  Ala.  84 ;   Boswell  v.  property,  either  in  his  own  name  Or  that 

Green,  25  N.  J.  L.  890 ;  Clark  v.  Riyes,  of  another,  with  the  intent  to  defraud 

88  Mo.  579 ;    U.  S.  Bank  y.  Binney,  5  his  copartners,  or  the  creditors  of  the 

Mas.  (U.  S.)  176 ;  Williams  v.  Bamett,  firm,  tne  property  so  purchased  will  be 

10  Kan.  455 ;  Steele  v.  First  National  treated  as  trust  funds  for  the  firm  and 

Bank,  60  111.  23  ;   if  the  sale  be  free  its  creditors,  and  it  seems  that  the  rule 

from  fraud  on  the  part  of  the  purchas-  is  not  affected  by  the  fact  either  of  the 

er,  Dickard's  Case,  5  Watts  (Penn.)  22 ;  creditor's   knowledge   or  ignorance  of 

Whitton  V.  Smith,  1  Freem.  Ch.  (Miss.)  the  partnership  ownership.      Ackley  t. 

281,  howeyer  fraudulent  may  haye  been  Stachlin,  56  Mo.  558.    Upon  the  general 

his  own  intention.    Wells  v.  Mitchell,  1  proposition  that  one  partner  cannot  sell 

Ired.  (N.  C.)  484.   But,  as  he  merely  acts  the  partnership  goods  in  payment  of  his 

as  the  agent  of  his  copartners,  they  are  own   debts,  or  otherwise   beyond  the 

only  bound  by  his  acts  within  the  scope  scope  of  his  real  or  apparent  power  as 

of  the  partnership  business,  and  of  his  partner,  see  Caldwell  v.  Scott,  54  N. 

apparent  authority  as  such ;  consequent-  u.  414 ;  Todd  ▼.  Lardi,  75  Penn.  Bt.  155; 

ly,  if  he  sells  the  property  of  the  firm  Dunklin  y.  Kimball,  50  Ala.  251 ;  Rc«^ 

to  discharge  his  priyate  debts,  the  pur-  ers  v.  Batdielor,  12   Pet.   (U.   8.)  221; 

chaser  acquires  no  title  thereto  against  Pierce  y.  Pass,  1  Port.  (Ala.)  282 ;  Bur- 

his  copartners,  as  he  is  charged  with  no-  well  v.  Springfield,  15  Ala.  2i78 :  Kail  v. 

tioe  of  the  fraud,  and  is  put  upon  inquiry  Mclntyre,  81  id.  582 ;  ^1^  v.  Phelps, 

whether  the  partner  has  the  consent  of  18  Conn.  294 ;  Bourne  v.  Woolbridge,  10 
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universal  proposition,  that  a  dormant  partner  is  in  all  cases  liable  for 
the  contracts  of  the  firm  during  the  time  that  he  is  actually  a  part- 
ner;' and  we  have  already  seen  that  a  nominal  partner  is  similarly 
liable  during  the  time  that  he  holds  himself  out  to  the  world  as  part- 
ner.' 

B.  Monr.  (Kj.)  492 ;  Jackson  v.  Hollo-  ion  he  said,  '*  the  defendants  are  sought 
way,  14  id.  138  ;  Jones  v.  Lusk,  2  Mete,  to  be  charged  as  makers  of  a  promis- 
(Ky.)856;  Minor  v.  Qow,  19  Miss.  (11  sory  note,  under  the  name  of  'The 
Smed.  &  M.)  822 ;  Buck  v.  Mosley,  24  Utica  Steam  Woolen  Company/  a  cor- 
Mips.  170;  Dob  v.  Halsey,  16  Johns.  (N.  poration  whose  charter  had  expired  by 
T.)  34;  Leonard  r.  Winslow,  2  Grant's  its  own  limitation,  and  of  which  the  de. 
(Penn.)  Cas.  189;  Purdy  v.  Powers,  6  fendants  were  stockholders.  The  cor- 
Penn.  St  492 ;  McKinney  v.  Bri^hts,  16  poration  became  such  by  filing  a  certi- 
id.  399 ;  Sanntry  v.  Dnnlap,  12  Wis.  364.  ficate  pursuant  to  the  act  of  1811,  rela- 
In  such  cases,  as  the  purcnaser  acquires  tive  to  incorporations  for  manufacturing 
no  title  to  the  property,  the  other  part-  purposes,  and  the  acts  amendatory 
ners  may  follow  it  and  treat  it  as  trust  thereof,  by  the  terms  of  which  the  cor- 
property  held  for  the  benefit  of  the  firm  porate  existence  was  limited  to  twenty 
by  the  partner,  or  by  any  person  in  whose'  years  from  the  day  of  filing  the  certifi* 
hands  it  may  come,  except  a  h(yna  fide  cate.  8  R.  S.  (Edm.  ed.)  726.  The  de- 
purchaser  who  is  not  charged  with  no-  fendants  served  with  process,  became 
tice  of  the  fraud.  Kelly  v.  Qreenleaf,  3  stockholders  after:  the  organization  of 
Story  (U.  S.),  93 ;  Graughton  v.  Forrest,  the  corporation,  and  were  ignorant  in 
17  Miss.  181.  In  Dunklin  v.  Kimball,  fact  of  the  day  of  filing  the  certificate 
50  Ala.  251,  two  of  the  partners  (the  and  of  the  expiring  of  the  charter.  The 
firm  becoming  insolvent)  assigned  the  plaintifi^  dealt  with  the  corporation  as 
partnership  assets  to  a  trustee  without  such  not  with  the  individual  stockhold- 
the  consent  of  the  third  partner.  The  e¥s  as  copartners  or  associates  in  a  joint- 
trustee  sold  the  property  and  it  was  held  stock  association.  The  defendants  did 
that  he  was  liable  to  the  partner  for  not  hold  themselves  out  as  copartners, 
$1,000,  the  amount  of  the  property  neither  did  they  by  word  or  act  assent 
whidi  by  law  was  exempt  from  attach-  to  the  making  of  the  note  in  suit,  or  to 
ment.  And  such  a  sale  is  also  fraudu-  the  transaction  of  any  business  in  the 
lent  and  void  as  against  partnership  name  of  the  corporation  In  their  behalf 
creditors,  particularly  if  the  firm  is  in-  or  with  knowledge  that  its  legal  exist- 
solvent,  and  th^  may  in  equity  pursue  ence  had  terminated.  Some  six  months 
the  property.  Yale  v.  Yale,  13  Conn,  after  the  expiration  of  the  charter  a 
185 ;  French  v.  Lovejoy,  12  N.  H,  458 ;  dividend  was  paid  to  the  defendants, 
and  no  better  title  is  acquired  even  as  from  the  earnings  of  the  corporation, 
though  the  firm  is  actually  largely  by  the  check  of  the  treasurer,  as  annual 
indebted  to  the  partner  making  the  dividends  had  been  paid  in  former  years, 
sale.  Saylor  v.  Mockbie,  9  Iowa,  209.  but  without  due  notice  to  them  that  it 
But  a  partnership  in  fact  must  exist,  was  not  paid  from  the  earnings  of  the 
The  mere  circumstance,  that  by  law  the  corporation,  or  that  the  corporation  had 
parties  might  be  regarded  t^quan  part-  ceased  to  exist,  and  there  was  no 
ners,  will  not  have  this  efiect,  unless  proof  that  it  was  paid  from  the  earn- 
the  circumstances  are  such  as  to  create  ings  of  the  business  transacted  in  the 
an  equitable  estoppel.  A  person  not  name  of  the  company  after  the  lapse  of 
dealing  with  them  as  partners  cannot  the  twenty  years  from  its  organization, 
charge  them  as  such.  This  was  well  The  claim  to  recover  is  based  solely  on 
Illustrated  in  a  recent  case  in  New  York,  the  fact  that  the  agent  of  the  corpora- 
Central  City  Savings  Bank  v.  Walker  tion,  without  any  authority  other  than 
et  al.,  67  N.  Y.  425.  In  that  case  it  that  conferred  by  resolution  of  the 
was  sought  to  hold  the  defendants  re-  trustees  and  under  an  appointment  by 
ponsible  fis  partners  under  circumstan-  them  during  the  existence  of  the  cor- 
ces  detailed  by  Allen,  J.    In  the  opin-  poration,  continued  to  carry  on  the  bus!- 

>  Hubert  v.  Nelson,  Daviee*  B.  L.  8 ;  inson,  8  Price,  588 ;  Wintle  v.  Crowther, 

Hoare  v.  Dawes,  1  Doug.  371 ;  Coope  v.  1  Cromp.  &  Jerv.  816. 

Bjrre,  1  H.  Bl.  37 ;  Robertson  v.  Wnk-  *  AiUe. 
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Tnutoa  and  cestui  qiw  trust  Uable  as  jMurtaan  in  oartain 

Sec.  406.  It  makes  no  difference,  as  to  third  persons,  whether  the 
partnership  is  carried  on  for  the  benefit  of  the  partners  themselves^ 

or  for  the  benefit  of  their  cestui  que  trusts,^  Both  the  trustees  and  the 
cestui  que  trusts  are  liable.    In  regard  to  the  liability  of  the  latter, 

nees  and  contract  debts,  including  that  to  pledge  the  ciedit  of  the  whole  and 
in  controversy,  in  the  name  of  the  cor-  to  have  empowered  any  one  of  the 
poration»  after  the  term  for  wliich  it  number  to  bmd  all  in  any  matter  within 
waft  created  had  expired.  The  conten-  the  ordinary  course  .of  the  business  of 
tion  is  that  there  was  **an  implied  con-  the  defunct  oorporation.  As  ceHuU  que 
tract  of  copartnership"  between  the  truH  having  a  common  interest,  each 
stockholders,  by  which  they  became  had  dominion  over  his  own  share,  bat 
liable  as  copartner^  to  third  persons,  had  no  power  over  that  of  the  others. 
The  property  and  property  rights  of  the  There  was  an  entire  absence  of  any  in- 
corporation were  not  owned  by  the  in-  tent  of  the  parties  to  subject  themselves 
dividual  stockholders,  either  during  the  to  the  risks  and  to  the  powers  whidi 
existence  of  the  corporation  or  after  its  are  vested  In  each  member  of  a  partner- 
dissolution.  During  the  life  of  the  cor-  ship.  By  the  Law  Merchant,  if  the  in- 
poration  the  body  corporate  was  the  dividual  shareholders  have  received  any 
legal  owner,  and  upon  tne  expiration  of  part  of  the  earnings  of  the  business 
the  charter  the  legal  title  vested  in  the  carried  on  by  the  trustees  after  the  oor- 
trustees  in  office,  at  the  time,  in  trust  poration  ceased  to  exist,  or  have  shared 
for  the  creditors  and  stockholders.  1  in  the  property  of  the  corporation,  they 
R.  8.,  600.  §  1 ;  Mickles  v.  The  Roches-  may,  perhaps,  be  held  to  account  in 
ter  City  Bank.  11  Paige's  Ch.  (N.  T.)  118.  equitv  to  the  extent  they  have  proBted; 
The  stockholders  were  merely  <;e«tuwgu6  but  this  does  not  make  them  liable  in 
trtut,  entitled  to  share  ratably  in  tlie  an  action  at  law  upon  the  contracts  of 
property  after  the  payment  of  debts,  the  trustees  or  of  the  oorporation.  Cla^ 
They  did  not  assume  to  exercise  any  vering  v.  Westley,  8  P.  Wms.  402.  Nei- 
rights  of  ownership  in  the  property.  It  ther  is  there  any  evidence  that  tlie  de- 
is  true  that  individuals  may  quoad  third  fendants  ever  constituted  Clogher  their 
persons  be  charged  as  partners  when  aeent  to  contract  in  their  name  or  incur 
they  are  not  in  fact  partners  inter  #e«a,  by  obligations  In  their  behalf,  or  that  they 
voluntarily  and  knowingly  sharing  in  ever  received  the  benefit  of  his  acts  so 
the  profits  of  the  business  or  by  holding  as  to  charge  them  with  his  obligations 
themselves  out  as  partners  and  thus  in-  within  the  maxim,  qui  serUit  eommodum 
ducinf  a  credit  on  the  faith  ot  a  part-  tentire  debet  et  onus.  The  only  act  that 
nership.  Story  on  Part.,  g§  63, 64.  A  is  relied  upon  as  an  adoption  of  his  acts 
liability  may  be  created  by  an  equitable  is  the  receipt  of  the  dividend  in  Augost, 
estoppel,  but  when  it  is  sought  to  be  1866.  But  this  wants  the  essential  fact 
established  upon  the  footing  of  a  con-  that  it  was  paid  or  received  as  the  prof- 
tract  of  partnership  between  the  parties,  its  of  a  partnership  business,  as  well 
an  agreement  must  be  shown,  and  it  as  the  element  of  knowledge  of  the  act« 
will  not  be  implied  from  the  joint  own-  now  claimed  to  have  been  ratifi.ed»  or 
ership  of  property,  nor  will  the  relation  that  the  dividend  was  not,  in  fact,  from 
arise  by  operation  of  law.  Story  on  the  earnings  of  the  corporation,  for  and 
Part.,  §^  2,  3,  82.  A  partnership  does  as  which  it  was  paid  and  received.  ▲ 
not  result  from  ajointownership  of  prop-  ratification  can  only  be  implied  after 
erty,  but  there  must  be  an  agreement,  knowledge  of  all  the  material  facts  is 
express  or  implied,  to  participate  in  the  brought  home  to  the  party.  A  receipt 
profits  or  losses  of  the  business.  Chase  of  jnonej  as  a  part  of  the  eamingB  of  a 
V.Barrett, 4 Paige's  Ch.(N.Y.)  148; Porter  corporation  is  no  ratification  of  acts  of 
V.  McClure,  15  Wend.  (N.T.)  187;  Living-  business  carried  on  outside  of  the  cor- 
ston  V.  Lynch,  4  John8.Ch.(N.Y.)  573.  The  poration  without  knowledge  of  him  who 
stockholders,  who  were  but  eestuis  q\ie  is  sought  to  be  charged  with  them  that 
^rt^^tcannot.without  other  evidence  than  the  moneys  came  from  such  business, 
the  proof  of  their  interest,  be  held  to  Baldwin  v.  Burrows,  47  N  Y.  199 ; 
have  authorized  each  other  as  partners,  Dounce  v.  Myrick,  45  id.  180 ;  Rowan  v. 

'  Thicknesse  v.  Bromilow,  2  Crom.  k  Jerv.  ^28. 
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this  rule  has  been  carried  so  far  that  where  A  took  a  lease  of  a  mine 
for  twenty-one  years,  and  declared  himself  a  trustee  for  five  persons 
who  worked  the  mine  in  partnership,  it  was  held  that  the  lessee  being 
insolvent  the  lessor  might  recover  the  rent  from  the  partners  for 
the  time  daring  which  they  took  the  profits,  they  being  deemed  in 
equity  in  the  same  situation  as  if  they  had  been  assignees  of  the 
lease/ 

Agreements  between  pertnen  not  obligatory  on  third  persona,  except  thoee 
having  notice  thereof 

Sec.  407.  Of  course,  any  arrangement  between  the  partners  them- 
selves cannot  limit  or  prevent  their  ordinary  responsibilities  to  third 
persons,  unless  the  latter  assent  to  such  arrangement.  "  Suppose  a 
case,**  said  Lord  Tenterden,  "  where  two  persons  in  partnership  for  the 
sale  of  horses  agree  between  themselves  never  to  warrant  any  horse,  yet 
though  this  be  their  course  of  business,  there  is  no  doubt  that  if,  upon 
the  sale  of  a  horse,  the  property  of  the  partnership,  one  should  give 
a  warranty,  the  other  would  be  thereby  bound.''*  Again,  as  we  shall 
see  presently,  it  is  within  the  general  authority  of  a  partner  to  bind 
the  firm  by  drawing,  accepting  or  indorsing  bills  of  exchange  in  the 
partnership  name.  Kow,  even  if  it  be  agreed  that  a  partner  shall  not 
have  such  authority,  and  he  transgress  the  terms  of  the  agreement  in 

Hyatt,  id.  188.     The  case  of  The  Na-  tion  between  them,  and  in  the  cases  re- 

tional  Bank  of  Watertown  v.  Landon,  lied  upon  by  the  ooansel  for  the  plain - 

45  N.  Y.  410,  is  distinffaishable  from  tiff  there   has   been  a  partnership  hj 

this  bj  the  fact  that  in  tne  case  q  noted  express  agreement,  or  an  authorisation 

there  was  a  special  agreement  between  in  advance  and  a  consent  to  be  bound 

the  stockholders  under  which  the  bnsi-  bj  the  acts  of  others  as  partners,  or  bj 

ness  was  continued  after  the  legal  expi-  the  particular  act  in  question,  or  a  rati- 

ration  of  the  charter,  by  which  >they  fication  of  the  acts  after  they  were  per- 

made  themselTea  partners  in  fact  as  formed  with  full  knowledge  of  all  the 

well  as  in  law,  and  they  were  held  lia-  circumstances  necessary  to  an  intelli- 

ble  as  bound  by  the  acts  of  one  as  a  gent  avowal  or  disavowal  of  them,  or 

partner  having  power  to  bind  all,  and  some  acts  by  which  an  equitable  estop- 

nof  by  reason  of  any  special  agency  in  pel  has  been  created — none  of  whidi 

the  indlviduid  by  whom  the  debt  was  circumstances  exist  in  this  case.  Tliick- 

incurred.    Fuller  v.  Rowe,  57  N.  T.  23,  nesse  v.  Bromilow,  2  G.  &  J.  4^ ;  An- 

relied  upon  by  the  plaintiff's  counsel, is  thony  v.  Butler,  18  Pet. (U.S.) 428 ;  E^t- 

fatal  to  the  plaintiffs,  the  court  there  man  v.  Clark,  58  N.  H.  276 ;  Vassar  v. 

expressly  adjudging,  that  to  make  part-  Camp,  14  Barb.  (K.  T.)  341.'* 

ies  assuming  to  act  in  a  corporate  ca-  ^  Clavering  t.  Westley,  8  P.  W.  402. 

pacity,  without  a  legal  organization  as  For  an  instance  of  a  partner  being  con- 

a  corporate  body,  liable  as  partners,  it  sidered  at  law  in  the  light  of  a  tenant, 

must  be  shown  that  the   individuals  see  Doe  v.  Sales,  1  M.  £  S.  297. 

sought  to  be  charged  were  so  acting  at  '2  Barn.  &  Aid.  697.     See  Smith  v. 

the  time  the  contract  sued  upon  was  Jameson,  5  T.  R.  601 ;  Lord  Craven  v. 

made,  or  that  upon  some  consideration  Widdows,  2  Chan.  Cas.   189.     An  ar- 

they  agreed  to  become  liable  with  the  rangement  of  this  kind  by  a  dormant 

others  as  partners.  To  constitute  a  part-  partner  is  not  more  effectual.    Hubert 

nership  there  mnst  be  the  assent  ox  the  v.  Nelson,  Davies'  B.  L.  8;  Wats.  Partn. 

individuals  to  the  creation  of  that  rela-  168. 
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this  respect^  the  firm  will  nevertheless  be  bound,  as  far  as  regards  all 
third  persons  who  have  no  notice  of  the  arrangement  In  the  case  of 
the  South  Carolina  Bank  v.  Case/  Orowder,  Perfect,  and  J.  B. 
Clough  carried  on  business  in  copartnership,  as  factors  and  com- 
mission merchants  in  England  and  America;  in  England,  under 
the  firm  of  Growder,  Glough  &  Co.;  in  America,  in  the  name  of 
Clough  alone.  When  Clough  went  to  America,  he  had  written 
instructions  from  his  partners,  one  of  which  was  —  *^  It  is  understood 
that  our  names  are  not  to  appear  on  either  bills  or  notes  for  the 
accommodation  of  others,  and  that  they  should  appear  as  little  as 
possible  on  paper  at  all,  and  then  only  as  regards  direct  transactions 
with  the  house  here."  Crowder,  Perfect,  and  Clough,  in  order  to 
obtain  consignments  from  America,  made  advances,  or  granted  drafts 
or  bills  of  exchange,  or  indorsements  of  them,  to  their  principals,  on 
the  security  of  the  goods  consigned.  In  order  to  obtain  a  consign- 
ment from  Weyman,  of  Charleston,  Clough  in  his  own  name  indorsed 
bills  for  him,  which  were  to  be  provided  for  by  others  drawn  by  Wey- 
man on  Crowder,  Clough  &  Co.,  in  England,  which  were  to  be  pro- 
vided for  by  the  proceeds  of  the  consignment.  Before  the  latter  bills 
were  presented  for  acceptance,  Crowder  and  Perfect  had  become 
bankrupts  ;  it  was  held  that  the  indorsement  of  the  bills  by  Clough 
must  be  considered  as  an  indorsement  by  the  firm,  and  that  the  bank- 
rupts and  Clough  were  liable  as  itidorsers  of  the  bills. 

A  stipulation  in  partnership  articles  that  one  partner  shall  not  con- 
tract debts  without  the  consent  of  the  other  does  not  affect  third 
persons  dealing  with  the  firm  in  the  usual  course  of  business.'  The 
principle  upon  which  this  rule  rests  is,  that  each  partner  is  the  gen- 
eral agent  of  the  others,  consequently,  as  to  all  matters  within  the 
scope  of  his  real  or  apparent  power,  he  may  bind  them,  and  if  his 
powers  are  special  or  limited  to  be  operative,  notice  must  be  given  of 
the  extent  of  such  limitations,  or  persons  dealing  with  him  in  ignor- 
ance thereof  are  not  bound  thereby.  < 

On  the  other  hand,  where  the  creditor  has  express  notice  of  a  pri- 
vate arrangement  between  the  partners,  by  which  either  the  power  of 
one  partner  to  bind  the  finn,  or  his  liability  in  respect  of  partnership 
contracts,  is  qualified  or  defeated,  in  such  case,  it  is  clear  that  the 
creditor  himself  must  be  bound  by  the  arrangement  between  the  part- 

■■  ■  ..1.  ■!  ,1  ■■.-■..-....  1,1  Ul  ■ I  11. 

>  8  Barn.  &  Cres.  427;  2  Man.  &  Rjl.  499.  Kenner  v .    Alvater,  77  Penn.  St.   84 ; 

» FroBt  V.  Hanford,  1  E.  D.  S.  (N.  Y.  C.  Blodgett  v.  Weed.  119  Mass.  31« ;  Zael 

P.)  540.  V.  Bowen,  78  111.  284 ;  National  Bank  v. 

•Paljlmaa    v.    Taylor,   75   111.    629;  Landon,  66  Barb.  (N.  Y.)  189. 
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ners.'  In  Minnet  t.  Whitney,  three  persons  were  in  partnership  as 
sngar  brokers,  and  after  trade  had  been  carried  on  some  time,  one  of 
the  partners  gave  notice  of  his  intention  to  withdraw  from  the  firm, 
which  was  agreed  to.  Afterward  the  other  partners  treated  with  a 
trader  for  some  raw  sngar.  The  retiring  partner  then  gave  notice 
to  the  trader,  that  he  would  not  be  accountable  for  any  sugars  which 
the  remaining  partners  might  buy  of  him ;  and  the  trader  having 
answered  that  he  was  satisfied  with  the  security  of  the  remaining 
partners  only,  the  retiring  partner  was  held  not  liable.  So,  in  the 
case  of  Ex  parte  Harris,*  wines  were  ordered  in  the  joint  names  of 
two  partners,  A  and  B.  Before  the  delivery  of  them  the  partnership 
was  dissolved,  and  the  creditors  had  notice  of  the  dissolution.  The 
creditors  drew  a  bill  upon  both  partners  for  the  wines,  but  when  it 
was  presented  at  the  house  where  the  partnership  had  formerly  been 
carried  on,  and  where  A,  the  remaining  partner,  carried  on  his  sepa- 
rate concern,  A  refused  to  accept  the  bill  in  the  partnership  firm, 
and  accepted  it  only  on  his  separate  account,  and  in  his  own  name, 
and  the  wines  were  afterward  delivered  to  A,  it  was  held  that  the 
delivery  of  the  wines  was  made  to  A  only,  and  that  B  was  not  liable 
in  respect  of  this  contract. 

Upon  the  same  principle  where  the  creditor  has  express  notice 
that  by  an  arrangement  between  the  partners  one  of  them,  though 
appearing  to  the  world  as  a  partner,  is  not  to  participate  in'  the  profit 
and  loss,  and  is  not  to  be  liable  as  a  partner,  tho  creditor  will  be 
bound  by  the  arrangement' 

Disclaimer  of  one  partner,  operative  when. 

Sec.  408.  It  seems,  also,  that  the  mere  disclaimer  by  one  partner, 
of  the  future  contracts  of  his  copartner,  will  be  binding  on  third  per- 
sons, whatever  be  the  effect  of  such  an  act  between  the  parties-them- 
^Ives,  or  whether  it  be  or  he  not  in  conformity  with  the  partnership 
agreement.  Thus,  in  Willis  v.  Dyson,*  one  of  two  partners  sent  a 
circular  in  these  words  :  **  I  am  sorry  that  the  conduct  of  my  partner 
compels  me  to  send  the  annexed  circular.  I  recommend  it  to  you  to 
be  in  possession  of  my  individual  signature  before  you  send  any  more 
goods."  The  partnership  was  afterward  dissolved.  There  appears  to 
have  been  no  proof  of  any  misconduct  on  the  part  of  the  accused 

>  5  Bro.    P.  C.  489  ;  16  Via.  Abr.  244.        *  1  Scark.  164.    See.  also, v.  Lay- 
See  Vice  v.  Fleming,  lYoangedcJerv.  227.  field,  1  Salk.  291;  Minnet  v.  Whitney, 

•  1  Madd.  583.  9upra ;  Booth  v.   Quin,  7  Price,  193 ; 

•  Alderaon  v.  Clay,  1  Camp.  404.    Bat  Lord   Qalway  v.  Mathew,  1   Camp.  438. 
see  Brown  v.  Leonard,  2  Chit.  120  * 
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partner.  But  Lord  Ellenborough  ruled  that  a  person  vlio  had  sup- 
plied goods  between  the  times  of  the  receipt  of  the  letter  and  of  the 
dissolution  could  not  charge  the  firm^  unless  he  could  proTe  some 
act  of  adoption  by  the  partner  who  gave  the  notice,  or  that  he  derived 
some  benefit  from  the  goods. 

TJmitJitioni  upon  the  authozity  of  a  partner,  when  oparatiTa. 

Sec.  409.  When  an  agreement  is  entered  into  between  the  members  of 
a  firm  that  each  shall  be  individually  liable  for  goods  purchased  by 
him  for  the  firm  all  persons  dealing  with  the  individual  members 
of  the  Arm  knotaing  of  the  existence  of  such  agreement  are  bound 
to  look  to  the  members  of  the  firm  with  whom  they  dealt,  and  can- 
not charge  the  firm  with  goods  sold  to  him  for  its  use.'  In  the  ab- 
sence of  knowledge  of  the  real  contract  between  the  partners,  third 
persons  are  justified  in  dealing  with  any  partner  in  reference  to  any 
matter  within  the  scope  of  the  partnership  business,  but  if  limitations 
are  under  the  contract  imposed  upon  the  jiowers  of  any  or  all  the 
partners,  any  person  dealing  with  them  with  knowledge  of  such  limi- 
tations is  bound  thereby  and  cannot  charge  the  firm  as  to  uiy  matter 
in  excess  of  such  limitations.  In  this  respect  the  same  rules  apply, 
as  in  the  case  of  an  ordinary  agency.'  But,  as  to  limitations  imposed 
after  the  contract  is  entered  into,  unless  assented  to  by  all  the  part- 
ners, so  as  to  form  a  new  contract  to  that  extent,  they  are  not  obli- 
gatory, and  one  of  the  partners,  nor  even  a  majority  of  them,  cannot 
by  notice  or  otherwise  free  themselves  from  liability  for  the  acts  of 
the  others  as  to  any  matter  within  the  scope  of  the  business  in  which 
they  are  engaged,  if  the  partnership  had  the  benefits  of  his  contract, 
or  there  is  any  thing  upon  which  an  adoption  by  the  firm  express  or 
implied  can  be  predicated.'  If,  however,  thei'e  is  no  adoption  of  the 
act  by  the  other  partners,  it  seems  that  positive  notice  brought  home 
to  the  plaintiff  before  the  contract  is  made  that  the  firm  will  not  be 
liable  for  the  contracts  of  one  of  the  partners  will  shield  the  company 
from  liability.  In  an  English  case,^  an  action  was  brought  against 
the  defendants  as  surviving  partners  of  T.  Whitsmith,  upon  a  promis- 
sory note  made  and  signed  by  J.  Matthew,  one  of  the  firm.    The  note 

was  as  follows  : 

— 

'  In  Urquhart  v.  Powell,  54  Ga.  29,  could  not  reoover  against  the  partner- 
each  an  arrangement  existed  as  to  the  ship  for  his  services, 
share  of  labor  that  each  partner  was  to  '  Alderson  v.  Pope,  1  Camp.  404. 
furnish  in  the  working  of  a  farm,  and  '  Willis  v.  Dyson,  1  Btark.  164. 
it  was  held  that  a  laborer  hired  by  one  <  Gal  way  ▼.  Matthew,  10  Baat,  864. 
partner,  who  knew  of  the  arrangement.  See,  also,  Greenwood's  case,  3  DeG.  Bi. 

&  G.  476. 
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"Sixty  days  after  dato  I  pay  Lord  Viscount  Galway,  or  order, 
2001.,  yalue  received.  For  J.  Matthew,  T.  Whitmarsli  and  T.  Smith- 
son.  J.  Matthew." 

Lord  EUenborough  held  that  thia  note  bound  the  firm  prima  facie. 
Subsequently,  howeyer,  it  was  proved  that  before  the  date  of  the  note 
Smithson  had  advertised  in  a  newspaper  read  by  the  plaintiff,  that 
he  would  not  be  answerable  for  any  bills  or  notes  issued  by  Matthew 
in  the  name  of  the  firm,  and  upon  this  ground  there  was  a  verdict 
for  the  defendant,  which  the  Court  of  fang's  Bench  refused  to  set 
aside. 

Role  in  Hawken  ▼.  Bourne, 

Sec.  410.  What  would  seem  to  be  the  ^rue  rule  in  such  cases  was  an- 
nounced by  Parke,  B.,  in  Hawken  v.  Bourne.^  In  that  case  a  joint- 
stock  company  was  formed  to  work  a  mine,  in  which  the  defendant  was 
a  stockholder  and  participated  in  its  proceedings.  The  prospectus  issued 
on  the  formation  of  the  company  stated  that  all  supplies  for  the  mine 
were  to  be  purchased  at  cash  prices,  and  thai  no  debts  were  to  be  in- 
curred, and  the  script  certificates  bore  the  same  indorsement.  The 
plaintiff  supplied  goods  for  the  necessary  working  of  the  mine  on  the 
order  of  a  resident  agent,  who  was  appointed  by  the  directors  to  man- 
age the  mine,  which  was  the  customary  course  in  such  concerns.  The 
court  held  that  the  defendants  were  liable  notwithstanding  the  notice 
in  the  prospectus  and  certificate  unless  it  was  also  shown  that  the 
agent  had  in  fact  no  authority  from  the  defendants,  and  that  the  plain- 
tiff  Jiad  notice  thereof  "Any  restriction/' said  Parke,  B.,  "which 
any  agreement  among  the  partners  which  is  attempted  to  be  imposed 
upon  the  authority  which  one  possesses  as  general  agent  for  the  other, 
is  operative  only  between  the  partners  themselves,  and  does  not  limit 
the  authority  as  to  third  persons,  who  acquire  rights  by  its  exercise, 
unless  they  know  that  such  restriction  is  made.^^  Mr.  Lindley,  in  his 
work  upon  Partnersnip,*  discusses  this  question,  and  carefully  re- 
views the  cases. 

As  regards  pttrtaenlilpi. 

Sec.  411.  He  says,  ^'  by  law  every  member  of  an  ordinary  partnership 
is  the  agent  of  the  firm,  so  far  as  is  necessary  for  the  transaction  of  its 
business  in  the  ordinary  way,  and  to  this  extent  his  authority  to  act  for 

>8M.  &W.  708.  Ridley  v.  Plymouth  Grinding  Co.,   2 

'  See  Smith  v.  Ci&Yen,  1  Cr.  &  J.  609 ;    Exch.711 ;  Alderson  v.Pope,  1  &mp.404. 
Ernest  V.  Nicholla,  6  H.  L.  Gas.  428;       <Vol.  1,  p.  261. 
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the  firm  may  be  assnmed  by  those  who  know  nothing  of  the  real 
limits  of  his  authority.  If  his  copartners  have  restricted  his  author- 
ity to  narrower  limits  (which  they  are  perfectly  at  liberty  to  do),  still 
they  will  be  bound  to  all  persons  dealing  with  him  bana  fide  without 
notice  of  the  restriction,  so  long  as  he  acts  within  the  wider  limits  set 
by  law,  as  above  explained.  On  the  other  hand,  if  a  person  seeks  to 
fasten  upon  the  firm  liability  in  respect  of  some  act  of  one  of  the 
members  which  does  not  fall  within  the  limits  of  his  authority  as  set 
by  law,  a  more  extensive  aathority  must  be  shown  to  have  been  act- 
ually conferred  upon  him  by  the  other  partners  ;  and  if  no  sufficient 
authority  can  be  shown,  the  firm  will  not  be  liable,  even  though 
the  person  seeking  to  charge  it  had  no  notice  of  the  real  authority 
possessed  by  the  partner  with  whom  he  dealt     * 

The  immateriality  of  notice  or  of  want  of  authority  in  the  last  place, 
and  its  materiality  in  the  former,  is  a  necessary  consequence  of  the 
law  of  agency.  A  firm  can  only  be  made  liable  for  what  is  done  by 
one  of  its  members  on  the  supposition  that  the  act  in  question  was 
authorized  by  the  other  members.  Now,  as  by  law  they  are  held 
pi'ima  facte  to  authorize  all  acts  necessary  for  carrying  on  the  busi- 
ness of  the  firm  in  the  usual  way,  they  cannot  escape  liability  for  any 
act  of  this  character,  unless  they  can  show  that  the  apparent  author- 
ity to  do  it  did  not  exist,  and  could  not  have  been  relied  upon,  because 
its  non-existence  was  known.  But  when  it  is  sought  to  make  the  firm 
liable  for  some  act  not  prima  facie  authorized  by  it,  an  actual  author- 
ity by  it  must  be  shown,  and  if  this  cannot  be  done,  no  case  is  made 
out  against  the  firm,  however  ignorant  the  person  seeking  to  charge 
it  may  have  been  of  what  was  authorized  and  what  was  not  In  the 
case  now  supposed  the  firm  did  not  mislead  him,  and  if  he  was  mis- 
led by  the  representations  of  the  partner  with  whom  he  dealt,  his 
remedy  is  against  that  partner,*  just  as  when  an  agent  untruly  rep- 
sents  his  authority,  a  person,  dealing  with  him,  acquires  no  right 
against  the  principal,  but  must  look  to  the  agent  for  indemnity.' 

It  follows  that  actual  notice  of  excess  of  authority  becomes  impor- 
tant only  where  the  firm  seeks  to  escape  liability  for  solne  act  done  by 
one  of  its  members,  with  the  apparent,  but  without  the  real  aathority 
of  the  others.  So  long  as  one  partner  does  nothing  beyond  the  scope 
of  his  apparent  authority,  as  determined  by  the  principle  already  ex- 
plained, so  long  is  the  firm  responsible  for  his  conduct,  although  he 

>See  Collen  v.  Wright.  7  £.  &  B.  'Ex  parte  Agace,  2  Cox,  812  :  uee, 
801 ;  RandeU  v.  Triman,  18  C.  B.  786 ;  too,  Lloyd  v.  Freehfield,  9  Dowl.  &  Rj. 
Lewis  Y.  Nicholson,  18  Q.  B.  608.  19. 
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may  have  acted  beyond  or  in  direct  Tiolation  of  the  authority  within 
which  his  copartnerB  may  have  attempted  to  confine  him.  Restric- 
tions placed  by  the  partners  npon  the  powers  which  each  shall  exer- 
cise do  not  affect  non-partners,  who  act  bona  fide  and  without  notice 
of  the  restriction.^  If,  for  example,  the  business  of  a  firm  requires  a 
sabdiyision  of  labor,  and  it  is  agreed .  between  the  partners  that  one 
shall  attend  to  one  department  and  another  to  another,  the  firm  will 
nevertheless  be  bonnd  by  the  acts  of  one  of  the  partners  out  of  his 
department,  provided  they  are  such  as,  on  the  principles  already  ex- 
plained, would  be  binding  on  the  firm.' 

So,  if  one  partner  acts  in  fraud  of  his  copartners,  still  they  will  be 
bonnd,  if  he  he-s  not  exceeded  his  apparent  authority,  and  if  the  per- 
son dealing  with  him  had  no  notice  of  the  fraud.  Thus,  in  Bond  v. 
Gibson,*  where  one  partner  ordered  goods  on  the  credit  of  the  firm, 
and  immediately  pawned  them  for  his  own  benefit,  the  firm  was  held 
liable  for  the  price  of  the  goods.  So,  if  one  member  of  an  ordinary 
trading  partnership  draws,  accepts,  or  indorses  a  bill  in  the  name  of 
the  firm,  but  for  some  private  pui^se  of  his  own,  and  in  fraud  of  his 
copartners,  they  will  be  liable  upon  the  bill  at  the  suit  of  any  holder 
for  value,  without  notice  of  the  fraud.'*  So,  as  has  been  already  seen, 
if  one  partner  fraudulently  misapplies  money  for  which  the  firm  is 
answerable,  the  firm  is  liable  to  make  it  good,  although  the  other 
partners  may  have  been  grossly  deceived,  and  may  themselves  have 
been  morally  blameless. 

Upon  the  same  principle,  if  a  person  known  to  the  partner  retires, 
and  does  not  notify  his  retirement,  he  will  continue  to  be  bound  by 
the  acts  of  his  late  partners  as  if  his  partnership  with  them  con- 
tinued. 

On  the  other  hand,  a  peraon  who  has  notice  that  the  authority  of  a 

*  As  regards  such  persons,  it  is  of  no  286  ;  Musgrave  v.  Drake,  6  Q.  B.  185 ; 

nse  for  one  partner  to  tell  the  others  he  Lewis  v.  Keillj,  1  id.   849 ;  Satton  v. 

will  not  be  bound  by  their  acts.     See  Gregory,  2  Peake,  150 ;  Swan  v.  Steele, 

Uleadon  v.   Tinkler,  Holt's  N.  P.   Ca.  7  East,  210.     See,  as  to  the  plea  of  non 

586.     It  is  otherwise    where  there  is  aceepit,  Jon»B  v.  Ck>rbett,  2  Q.  B.  828. 

notice.    See  Ex  parte  Holdsworth,  1  M.  It  seems  now  settled  that  if  a  bill  is 

D.  &  D.  475.  drawn  or  accepted  by  one  pcrtner  in 

'Moraos  v.  ArmBtrong,  AroL  McArt.  fraud  of  the  firm,  the  holder  cannot  re- 
ft Ogle,  Ir.  N.  P.  Rep.  25.'  cover  against  the  firm  unless  he  can 

'  1  Camp.  185.  show  that  he  gave  value  for  the  bill. 

«  Ex  parte  BusheU,  3  M.  D.  &  D.  615 ;  Compare  Bailey  v.  Bid  well,  13  M.  &  W. 

Ex  parte  Meyer,  De  Gex,  632  (an  ac-  73 ;  Smith  v.  Braine,  15  Jur.  287,  Q.  B. ; 

commodation  bill) ;  Lane  v.  Williams,  Harvey  v.  Towers.  6  Ex.  656;  Bierry  v. 

2  Vern.  277 ;  Wintle  v.JJrowther,  1  Cr.  Alderman,  14  C.  B.  95;  Heath  v.  San- 

&  J.  316 ;  Thicknesse  v  JBromilow,  2  id.  som,  2  B.  &  Ad*  291 ;  Musgrave  v.  Drake, 

425;    Ridley  v.  Taylor,  13  East,  175:  5  Q.  B.  185. 
Sanderson  v.  Brooksbank,  4  Car.  &  P. 
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partner  is  restricted^  cannot  hold  the  firm  liable  if  he  chooses  to  deal 
with  that  partner  in  a  matter  beyond  his  authority  as  restrictedJ  There- 
fore, where  the  defendant,  who  was  in  partnership,  sent  the  plaintiff  a 
circular  telling  him  not  to  supply  goods  to  the  firm  without  the 
defendant's  written  order,  and  the  plaintiff,  notwithstanding,  sup- 
plied goods  to  the  defendant's  partner,  it  was  held  that  the  defendant 
was  not  liable  for  the  goods.'  So,  the  authority  of  any  partner  to 
accept  bills  in  the  pari^ership  name  may  be  determined  by  a  public 
notice,  and  such  notice  will  affect  those  whom  it  reaches,  subject  to 
the  qualification  that  an  indorsee  with  notice  may  ayail  himself  of  the 
ignorance  of  his  indorser.  * 

In  Oalway  t.  Mathew,^  the  defendants,  Mathew  and  Smithson, 
were  partners;  Smithson  caused  an  adTei*tisem6nt  to  be  published 
warning  all  persons  not  to  give  credit  to  Mathew  on  his,  Smithson's, 
account,  and  stating  that  he  would  not  be  liable  for  any  bills  or  notes 
issued  by  Mathew  in  the  name  of  the  partnership.  The  plaintiff  had 
seen  this  advertisement,  but  he  was  nevertheless  prevailed  upon  by 
Mathew  to  accept  a  bill  for  the  accommodation  of  the  firm,  taking 
in  exchange  a  promissory  note  drawn  by  Mathew  in  the  name  of 
the  firm.  Mathew  got  the  bill  discounted,  and  bona  fide  applied 
almost  all  of  the  money  thus  procured  in  payment  of  the  debts  of  the 
firm.  The  plaintiff  paid  his  acceptance  at  maturity,  and  then 
brought  an  action  against  the  firm  on  the  note.  But  it  was  held  that 
having  seen  the  advertisement,  he  could  not  recover. 

Lord  £llenborough  in  that  case  said :  ''  The  general  authority  of 
one  pai*tner  to  draw  bills  or  promissory  notes  to  charge  another  is  only 
an  implied  authority,  and  that  implication  was  rebutted  in  this 
instance,  by  the  notice  given  by  Smithson,  who  is  now  sought  to  be 
charged,  which  reached  the  plaintiff,  warning  him  that  Mathew  had 
no  such  authority.  It  is  not  essential  to  a  partnership  that  one  part* 
ner  should  have  power  to  draw  bills  and  notes  in  the  partnership  firm 
to  charge  the  others;  they  may  stipulate  between  themselves  that  it 
shall  not  be  done;  and  if  a  third  person,  having  notice  of  this,  will 
take  such  a  security  from  one  of  the  partners,  he  shall  not  sue  the 
others  upon  it  in  breach  of  such  stipulation,  nor  in  defiance  of  a  notice 

'  Ald'erson  v.    Pope,    1    Camp.    404,  » Booth  v.  Quin,  7  Price,  193. 

stated  and  observed  upon  hereafter.  *  1  Camp.  402,  and  10  East,  264  ;  see, 

«  Willis  V.  Dyson,  1  Stark.  164  ;  Min-  too,  Ex  parte  Holdsworth,  1  M.  D.  &  D. 

nit  v.  Whitney,  Vin.  Ab.  Partn.  A.  pi.  475,  where  the  drawer  of  bills  accepted 

12,  and  5  Bro.  P.  C.  489  ;  see.  too,  Vice  by  the  firm  had  notice  that  they  were 

V.  Fleming,  1  Y.  &  J.  227 ;   Ex  parte  accepted  without  authority. 
Holdsworth,  1  M.  D.  &  D.  475. 
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previously  given  to  him  by  one  of  them  that  he  will  not  be  liable  for 
any  bill  or  note  Bigned  by  the  others.^** 

Again,  a  person  who  knows  that  a  partner  is  nsing  the  name  of  the 
firm  for  a  private  purpose  of  his  own,  knows  that  he  is  prima  facie  com- 
mitting a  fraud  on  his  copartners.  ThereforCj  notwithstanding  the 
implied  power  of  a  member  of  an  ordinary  trading  firm  to  accept  bills 
or  make  notes  in  the  name  of  the  firm,  if  he  accepts  a  bill  or  makes  a 
note  in  its  nkme,  and  gives  it  in  payment  of  a  private  debt  of  his  own, 
the  creditor  who  takes  the  bill  or  note,  knowing  that  he  has  so 
accepted  or  made  it  will  not  be  able  to  enforce  it  against  the  firm, 
unless  it  was,  in  fact,  given  with  the  authority  of  th^  other  partners, 
which  it  is  for  the  creditor  to  prove.'  It  must  not,  however,  be  for- 
gotten that  a  partner  may  be  a  bona  fide  holder,  for  his  own  separate 
use,  of  the  paper  of  his  firm,  and  that,  therefore,  if  he  has  paper  of 
the  firm  in  his  possession,  and  he  gives  such  paper  in  payment  of  a 
debt  of  his  own,  this  is  not,  on  the  face  of  it,  an  irregular  proceeding 
or  a  fraud  on  his  copartners.  Consequently,  even  though  he  may 
have  come  by  the  paper  improperly,  his  creditor,  if  he  takes  it  bona 
fide,  and  without  notice  of  the  impropriety,  will  be  in  a  position  to 
compel  the  firm  to  pay  it* 

As  a  partner  has  no  implied  authority  to  pledge  the  partnership 
name  for  purposes  of  his  own,  so  neither  has  he,  for  similar  purposes, 
any  implied  power  to  pledge  its  goods.  Therefore,  if  two  firms  are 
jointly  interested  in  consignments,  and  one  of  them  pledges  the  bills 
of  lading  with  its  bankers  as  a  security  for  advances  on  its  separate 
account,  the  bankers  cannot  hold  these  goods  against  the  other  firm, 
if  they  knew  when  the  goods  were  pledged  what  the  real  facts  were 
respecting  them.* 

Another  case,  illustrating  the  want  of  authority  of  one  partner  to 
bind  the  firm  by  transactions  enuring  only  to  his  advantage,  is 
afforded  by  Bignold  v.  Waterhouse.*    Thefts  the  defendants  were  pro- 

*  It  was  also  sought  in  this  case  to  Green  v.  Deakin,  2  Stark.  847 ;  Ex  parte 
make  the  firm  liable,  because  it  had  had  Tliorpe,  3  M.  &  A.  716 ;  Ex  parte  Ans- 
the  benefit   of  plaintifTs  money.      But  ten,  1  M.  D.  &  D.  247 ;  Arden  v.  Sharpe, 
this  was  met  by  the  question,  "  Can  an  2  Esp.  524 ;  Ex  parte  Agace,2  Cox,  812 ; 
assumpsit  be  raised  bj  one  man's  dis-  Miller  v.  Douglas,  8  Ross'   L.  C  500 
charging   the  debt  of  another  who  de-  Ex  parte  Bonbonus,  8  Ves.  540  ;  Frank- 
sires  him  not  to  do  it  on  his  credit  ?  "  land  v.  McGastj^l  Enapp,  274  ;  Shlrrdff 
See,  too.  Smith  v.  Craven,  1  Cr.  &  J.  609;  v.  Wilks.  1  East,  48 ;  Ex  parte  Gould- 
Ridley  v.  Plymouth  Grinding  Co.,  2  Ex.  ing.  2  Gl.   &  Jam.    118;    Wilson  v. 
711;    Klngsbridge    Flour    Mill  Co.   v.  Lewis.  2  Man.  &  Gr.  IW. 
Plymouth  Grinding  Co.,  id.  718;  Ernest       »  Ex  parte  Bushell,  8  M.  D.  &  D.  615; 
V.  Nicholls,6  Ho.  Lo.  Ca.  428.  per  Lord  Ridley  v.  Taylor,  18  East,  176. 
Wenaleydale.  ^  fc>miih  v.  Burridge.  4  Taunt.  684. 

>  Wells  v.    Masterman,  2  Esp.  871 ;        *  1  M.  &  S.  256. 
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prietors  of  a  coach  ranning  between  London  and  Norwich,  and  they, 
by  notice  affixed  in  their  office,  stated  that  they  would  not  be  account- 
able for  any  parcel  aboye  the  value  of  bL,  unless  the  same  was  entered 
and  paid  for  accordingly.  The  plaintiffs  were  bankers  at  Norwich, 
and  one  of  the  defendants,  for  a  consideration  moving  to  him  alone, 
agreed  that  the  plaintiffs'  parcels  should  always  go  free  by  the  coach. 
This  agreement  was  acted  on  for  some  time,  but  it  did  not  appear 
that  the  other  defendants  were  aware  of  its  existence,  or  of  the  fact 
that  the  plaintiffs  were  treated  differently  from  other  people.  A  par- 
cel of  the  plaintiffs  sent  by  the  coach  being  lost,  it  was  held  that  the 
contract  entered  into  by  the  one  defendant  was  not  binding  on  the 
others,  and  that  they  were  not  liable  for  the  loss  of  the  parcel,  its 
value  not  having  been  declared  as  required  by  the  notice. 

The  same  principle  wa&  acted  upon  in  the  important  and  well- 
known  case  of  Shirreff  v.  Wilks.'  There  the  plaintiffs  sold  some 
porter  to  Bishop  and  Wilks,  who  were  partners  ;  and  the  porter  was 
entered  in  the  plaintiff's  books  in  the  names  of  Bishop  and  Wilks. 
Afterward,  Eobson  became  a  partner  with  Bishop  and  Wilks,  and 
the  plaintiffs,  knowing  this,  drew  a  bill  on  all  three  partners  for  the 
price  of  the  porter,  and  Bishop  accepted  the  bill  in  the  name  of  the 
three.  It  was  held  that  Bobson  was  not  liable  on  this  bill,  there  being 
no  evidence  to  show  that  he  knew  any  thing  of  it.  Lord  Kenyon  went 
so  far  as  to  say  that  the  transaction  was  fraudulent  on  the  face  of  it ; 
but  that  is  going  leather  far,  as  it  is  not  uncommon  for  in-coming 
partners  to  agree  to  take  upon  themselves  the  existing  liabilities  of  the 
firm.  When  such  an  agreement  is  entered  into,  the  in-coming  part- 
ner can  hardly  say  he  has  been  jdef rauded  if  a  bill  in  the  name  of  the 
new  firm  is  accepted  for  a  debt  of  the  old  firm  without  any  specific 
authority  on  his  part  But  if  the  creditor  cannot  show  any  authority 
on  the  part  of  the  in-coming  partner  for  the  acceptance  of  a  bill  in 
his  name  for  a  debt  of  the  old  firm,  the  principle  acted  on  in  Shirreff 
v.  Wilks  will  apply,  for  that  case  is  clear  law,  and  has  often  been  fol- 
lowed as  such.' 

The  doctrine  that  a  person  who  deals  with  a  partner,  knowing  that 
he  is  exceeding  his  authority,  cannot  impute  the  acts  of  that 
partner  to  the  firm,  is  further  illustrated  by  the  decisions  establishing 
the  non-liability  of  a  retired  partner,  for  acts  done  by  his  copartners 

>  1  East,  48.  B.  C.  L.  R.  40,  and  9  Dowl.  Pr.  Oa.  18, 

*  Ex  parte  Gouldlng,  2  Gl.  &  Jam.    mb  fhomine  Wilson  t.  Bailej. 
118;  WilBon  v.  Lewie,  §  Man.  &  Gr.  197, 
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after  notice  of  his  retirement.  These  decisions  will  be  examined  at 
length  hereafter. 

Granting  that  a  person,  knowing  the  limits  of  a  partner's  authority 
as  set  by  his  copartners^  cannot  hold  them  responsible  for  an  act  done 
by  him  in  excess  of  his  authority,  it  still  remains  to  determine  the 
effect  of  notice  by  non-partners  of  stipulations  entered  into  between 
the  partners  themselyes. 

In  Galway  v.  Mathew,*  Lord  EUenborough  is  reported  to  have 
said,  'Mt  is  not  essential  to  a  partnership  that  one  partner  should 
have  power  to  draw  bills  and  notes  in  the  partnership  firm  to  charge 
the  other,  they  may  stipulate  between  themselves  that  it  shall  not  be 
done,  and  if  a  third  person,  having  notice  of  this,  will  take  such  a  se- 
curity from  one  of  the  partners,  he  shall  not  sue  the  others  upon  it  in 
breach  of  such  stipulation/* 

Again,  in  Aldei*son  v.  Pope,*  the  same  judge  held,  'Hhat  where 
there  was  a  stipulation  between  A,  B,  and  G,  who  appeared  to  the 
world  as  copartners,  that  G  should  not  participate  in  profit  and  loss, 
and  should  not  be  liable  as  a  partner,  G  was  not  liable,  as  such,  to 
those  who  had  notice  of  this  stipulation. '* 

These  dicta  appear  to  authorize  the  statement  that  if  partners  stip- 
ulate amongst  themselves  that  certain  things  shall  not  be  done,  no 
person  who  is  aware  of  the  stipulation  is  entitled  to  hold  the  firm  lia- 
ble for  what  may  be  done  by  one  of  the  members  contrary  to  such 
stipulation.  But  it  is  submitted  that  this  proposition  is  too  wide.  A 
stranger  dealing  with  a  i>artner  is  entitled  to  hold  the  firm  liable  for 
whatever  that  partner  may  do  on  its  behalf  within  certain  limits.  To 
deprive  the  stranger  of  this  right,  he  ought  to  have  distinct  notice 
that  the  firm  will  not  be  answemble  for  the  acts  of  one  member,  even 
within  these  limits.  Now  notice  of  an  agreement  between  the  mem- 
bers that  one  of  them  shall  not  do  certain  things  is  by  no  means  nec- 
essai'ily  equivalent  to  notice  that  the  firm  will  not  be  answerable  for 
them  if  he  does.  For  there  is  nothing  inconsistent  in  an  agreement 
between  the  members  of  a  firm  that  certain  things  shall  not  be  done 
by  one  of  them,  and  a  readiness  on  the  part  of  all  the  members  to  be 
responsible  to  strangers  for  the  acts  of  each  other,  as  if  no  such  agree- 
ment had  been  entered  into.  It  is  immaterial  to  a  stranger  what 
stipulations  partners  may  make  amongst  themselves,  so  long  as  they 
do  not  seek  to  restrict  their  responsibility  as  to  him ;  and  it  is  only 
when  knowledge  of  an  agreement  between  partners  necessarily  involves 

<  10  East,  264.  '  1  Camp.  404. 
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knowledge  that  they  decline  to  be  resx)on8ible  for  the  acts  of  each 
other  within  the  ordinary  limits,  that  a  stranger's  rights  against  the 
firm  can  be  prejudiced  by  what  he  may  know  of  the  private  stipnla^ 
tions  between  its  members. 

In  Galway  t.  Mathew^>  the  plaintiffs  knowledge  of  want  of  author- 
ity was  derived,  not  from  notice  of  any  agreement  between  the  part- 
ners, but  from  an  advertisement  published  by  one  of  them,  warning 
all  persons  that  he  would  no  longer  be  liable  for  drafts  drawn  by  the 
others  on  the  partnership  account'  The  passage,  therefore,  in  the 
judgment,  and  extracted  above,  was  by  no  means  necessary  for  the 
decision  of  the  case.  With  respect  to  Alderson  v.  Pope,'  if  all  that 
was  meant  was  that  a  person  knowing  that  C  did  not  authorize  A  or 
B  to  act  on  his  behalf,  could  not  hold  C  liable  for  their  acts,  the  case 
presents  no  difficulty;  but  if  any  thing  more  than  this  was  meant,  the 
authority  of  the  decision  becomes  at  least  doubtful,  it  having  been 
held  in  another  case  that  a  person  who  holds  himself  out  as  a  partner 
with  others  with  whom  he  has  no  concern,  is  liable  for  their  acts,  even 
to  persons  having  notice  of  the  true  state  of  affairs;  and  the  decision 
was  based  upon  the  veiy  ground  that  a  person,  who  holds  himself  out  as 
a  partner  with  others,  expresses  his  readiness  to  incur  the  responsibil- 
ities of  a  partner  as  regards  strangers,  whatever  he  may  intend  shall 
be  the  case  between  him  and  those  with  whom  he  associates  his  name. 

Against  the  general  proposition  in  question  it  may  be  further  urged 
that  if  partners  agree  not  to  be  liable  beyond  a  certain  amount,  and  a 
stranger  has  notice  of  that  agreement,  the  notice  avails  nothing 
against  him.  Such  an  agreement,  coupled  with  notice  of  it  on  the 
part  of  a  person  dealing  with  the  firm,  is  by  no  means  equivalent  to  a 
contract  between  him  and  it  that  he  shall  not  hold  the  members 
responsible  beyond  the  amount  which  they  may  have  agreed  between 
themselves  to  contribute  respectively.* 

The  writer  is  not  acquainted  with  any  case  in  which  it  has  been 
decided  that  persons  who  are  aware  of  the  terms  upon  which  partners 
have  agreed  together  to  carry  on  business  are  deemed  to  contract  with 
them  upon  the  basis  of  the  agreement  come  to  amongst  themselves. 
In  all  cases  of  this  description  the  real  question  to  be  determined  is, 
whether  there  was  distinct  notice  that  the  firm  would  not  he  answerable 


1 1  Camp.  403,  and  10  Eaat.  264.  '  1  Camp.  404. 

*  Difltinct  notice  to  the  same  effect  ex-  *  Brown  v.  Leonard.  2  Chitty,  120. 

iflted  in  Miunitt  v.  Whitney,  16  Vin.  Ab.  *  See  Greenwood's  case,  8  De  Q.  M.  ft 

244,  and  5  Bro.  P.  C.  489 ;  WUUs  v.  Dy-  0.476. 
Bon.  1  Stark.  164. 
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to  strangers  for  acts  which,  wiiJwut  such  notice,  would  clearly  impose 
liability  upon  it;  and  in  cose  of  any  doubt  upon  this  point,  the  firm 
ought  clearly  to  be  liable,  the  onus  being  on  it  to  show  sufficient  rea- 
son why  liability  should  not  attach  to  iV 

Sach  partner  general  agent  for  the  others. 

Sec.  412.  As  an  incident  of  all  general  or  commercial  partnerships, 
each  partner  is  a  general  agent  for  all,  and.  is  invested  with  full  and 
ample  authority  to  transact  any  or  all  business  of  the  firm,  and  to 
bind  the  firm  for  all  his  engagements  within  the  scope  of  the  business 
in  which  it  is  engaged.  As  between  themselves,  the  partnership  arti- 
cles or  agreement  control,  but  third  persons  are  not  bound  to  inquire 
as  to  restrictive  powers  placed  upon  a  partner,  but  may  deal  with  one 
or  all  of  them  upon  th«  faith  of  their  apparent  authority,  and  as  to 
any  maj;ter  incident  to  the  business  generally,  as  well  as  to  matters 
which  one  partner  has  before  been  permitted  to  do  with  the  assent  of 
his  copartners,  he  can  bind  the  firm  although  the  act  was  fraudulent, 
and  for  his  own  private  benefit,  or  contrary  to  the  instructions  of  the 
firm,  or  the  provisions  of  the  partnership  contract,  provided  the  per- 
son so  dealing  with  him  acted  in  good  faith  and  in  ignorance  of  any 
restrictions  upon  his  authority,  or  of  his  fraudulent  intentions.*    His 

1  It  has  been  held  that  one  partner  haa  boilera.    It  was  provided  in  the  articles 

power  to  dispose  of  partnership  prop,  that  none  of  the  partners  should  buy 

erty  against  the  protests  of  his  copart-  sugars  for  the  trade,  without  the  cou- 

ners,  and  that  if  there  is  even  slight  sent  of  a  majority.     After  the  with- 

groof  of  intended  fraud,  such  sale  will  drawal  of  one  of  the  partners  and  no- 
e  held  void.  Williams  v.  Roberts,  6  tice  thereof,  two  of  the  partners  par- 
Cold.  (Tenn.)  497.  So  it  has  been  held  chased  sugars.  It  was  held  that  the 
that  the  implied  authority  to  bind  the  withdrawing  partner  was  not  liable  to 
firm  by  note  or  bill  may  be  overcome  the  vendor.  Minnit  v.  Whinnery,  2  Bro. 
by  proof  of  notice  that  the  power  is  re-  P.  C.  323.  In  another  case  it  was  held 
yoked,  Leavitt  v.  Peclc,  8  Conn.  138;  and  that  where  a  vendor,  before  he  sells  to 
generally,  where  a  person  has  notice  of  a  partner,  haa  notice. that  there  is  a  part- 
any  restriction  upon  the  power  of  a  nership,  but  each  partner  is  to  be  liable 
partner  he  is  bound  by  it.  Vice  v.  Flem-  only  for  his  own  purchases,  the  vendor 
ing,  1  Y.  &  J.  227 ;  Willis  v.  Dyson,  1  cannot  look  to  the  partnership  for  pay- 
Starkie,  165 ;  Baxter  v.  Clark,  4  Ired.  ment.  But  where  the  vendor  is  in* 
(N.  C.)  L.  127;  Fegley  v.  Sponeberger,  5  formed  there  is  no  partnership  existing, 
W.  &  S.  (Penn.)  5^4  ;  Matthews  v.  Dare,  he  may,  on  discovering  the  partnership, 
20  Md.  274 ;  Cargill  v.  Corby,  15  Mo.  make  all  partners  responsible  for  goods 
425 ;  Johnston  v.  Dntton,  27  Ala.  245.  he  has  sold  to  any  one,  that  are  carried 
ThuH  where  one  who  was  alleged  to  be  a  into  the  firm.  Baxter  v.  Clark,  4  Ired. 
partner  with  another,  gave  notice  to  a  (N.  C.)  L.  127. 

party  not  to  give  credit  to  the  other  part-  '  Stover  v.  Hinkley,Kirby  (Conn.),  147; 

ner,  and  Aiat  he  would  not  be  bound  by  Manufacturers',  etc.,  Bank  v.  Gore,  15 

any    contract  made,  it  was  held  that  he  Mass.  75;  Galloway  v.  Hughes,  1  Bailey 

was  not  liable   for   future  debts  con-  (S.  C),  558;'  Willett  v.  Stringer,  17  Abb. 

tracted  by  the  other  partner  with  the  Pr.  (N.  Y.)  87;  Pahlman  v.  Taylor,  75 

Sarty  so  notified     Monroe  v.  Conner,  15  111.  620;  Winship  v.  Bank  of  The  Uni- 

[e.  179.    In  another  case  four  partners  ted  States,  5  Pet.  (U.  S.)  580 ;  Beek  v. 

agreed  to  carry  on  the  business  of  sugar-  Martin,  2  McMull.  (S.  C.)  260 ;  Heartt  v. 

81 
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power  to  this  extent  is  full  and  absolute,  and  unless  there  is  bad  faith 
on  the  part  of  the  person  with  whom  he  deals,  it  is  a  matter  of  no 
consequence  whether  he  acts  fairly  with  his  copartners  or  not  The 
only  question  is,  whether  his  acts  were  within  the  scope  of  his  appa- 
rent authority,  and  professedly  for  the  firm; '  and  the  firm  cannot 
escape  liability  for  matters  within  the  scope  of  his  real  or  appar- 
ent authority,  merely  because  one  member  has  notified  the  person 
with  whom  he  deals  not  to  give  credits  to  him  on  account  of  the  firm. 

Waisb,  75  111.  200;  Moorehead  v.  Oil-  finn,  without  the  knowledge  of  hin  part- 
more,  77  Penn.  St.  118 ;  Nat.  Union  Bank  ner.  signed  a  draft  with  tho  partnership 
V.  Landon,  66  Barb.  (N.  Y.)  189;  Blodg-  namp,  and  deliyered  it  to  a  tbird  party 
ett  y.  Weed,  119  Mass.  215 ;  First  Nat.  for  his  accommodation.  The  latter  filled 
Bank  v.  Carpenter,  41  Iowa,  518 ;  Sage  in  his  own  name  as  payee,  and  that  of 
▼.  Sherman,  2  N.  Y.  418;  Capelle  v.  his  own  firm  as  drawees,  in  the  pres- 
Hall,  13  Bank.  Reg.  1;  Dickinson  v.  enceof  the  plaintiff,  and  having  indorsed 
Dickinson,  25  Gratt.  (Va.)321 ;  Lefflerv.  it  procured  it  to  be  discounted  by  the 
Rice,  44  Ind.  103  ;  Tapley  v.  Butterfield,  plaintiff.  It  was  held  that  the.  plaintiff 
1  Mete.  (Mass. )  515  ;  Bissell  v.  Hobl)s,6  was  not  chargeable  with  notice  that  it 
Blackf.  (Ind.)  479;  Wolf  v.  Mills,  56  111.  was  accommodation  paper,  and  that  the 
860 ;  Braches  v.  Anderson,  14  Mo.  441 ;  partner  of  the  drawer  was  liable,  al- 
Chambers  v.  Clearwater,  1  Abb.  Ct.  of  though,  in  fact,  the  finu  had  been  dis- 
App.  Dec.  (N.  Y.)  341 ;  Barrett  v.  Rus-  solved  a  short  time  before,  but  no  notice 
sell,  45  Vt.  43;  Smith  v.  Hill.  45  id.  90;  of  such  dissolution  had  come  to  the 
Potter  V.  Price,  3  Pittsb.  (Penn.)  136  ;  plaintiff.  Chemung,  etc..  Bank  v.  Brad- 
Willett  V.  Sawyer,  17  Abb.  Pr.  (N.  Y.)  ner,  44  N.  Y.  680.  Tlie  members  of  a 
84;  Morrison  v.  MendenliaU,  18  Minn,  law  firm  are  liable,  jointly  and  severally. 
232 ;  Roger  v.  A jdelotte,  1  Cinn.  (Ohio)  to  their  client  for  money  collected  for 
81  ;  Davis  v.  Richardson,  45  Miss.  499;  him.  And  when  such  moneys  are  col- 
Crocker  V.  Colwell,  46  N.  Y.  212  :  Bid-  lected,  after  the  dissolution  of  the  firm. 
well  V.  E^tman,  106  Mass.  525;  Liv-  by  a  retiring  party  who  had  no  authority 
ingston  v.  Roosevelt,  4  Johns.  (N.  Y.)  to  make  snch  collection,  the  other  part- 
251 ;  Dupre  v.  Boyd,  23  La.  An.  495 ;  ners  continue  liable  therefor.  Brvant 
Smith  V.  Lasher,  5  Cow.  (N.  Y.)  689;  v.  Hawkins,  47  Mo.  410.  When'ouo 
Le  Roy  V.  Bayard,  2  Pet.  (U.  S.)  187;  partner  makes  purchases  of  goods  not 
Bryant  v.  Hawkins,  47  Mo.  410 ;  Barker  connected  with  the  known  business  of 
V.  Mann,  5  Bush  (Ky.),  672 ;  Adee  v.  the  firm,  although  in  the  name,  sach 
Demorest,  54  Barb.  (N.  Y.)  433;  Haskin-  purchases  will  not  bind  the  firm  unless 
son  V.  Elliott,  62  Penn.  St.  393  ;  Whitta-  an  express  or  implied  authority  is  shown 
ker  V.  Brown,  16  Wend.  (N.  Y.)  505 ;  or  a  subsequent  ratification  is  proved. 
Onondaga  Bank  v.  Du  Puy,  17  id.  47;  Bankhead  v.  Alloway,  6  Cold.  (Tenn.) 
Hutchins  v.  Hudson.  8  Humph.  (Tenn.)  56.  But  where  two  parties  are  jointly 
415 ;  Grifllth  v.  Buffum.  22  Vt.  181 ;  interested  in  the  operation  of  buying 
Roth  V.  Moore,  19  La.  An.  86  ;  Tucker  and  shipping  oats,  one  party  may  bind 
V.  Peaslee,  36  N.  H.  167;  Given  v.  Se-  both  in  borrowing  oats  to  be  paid  in  oats, 
bert,  5  W.  &  S.  (Penn.)  333  ;  Bos  well  v.  in  their  common  business  and  for  their 
Green,  25  N.  J.  L.  390.  common  benefit.  Adee  v.  Demorest,  54 
1  Pahlman  v.  Taylor, 75  111.629;  Heartt  Barb.  (N.  Y.)  433.  The  rule  that  the 
V.  Walsh,  id.  2()0.  See,  also,  Leffler  partnership  is  liable  for  money  bor> « 
V.  Rice,  44  Ind.  103,  where  it  was  held  rowed  by  one  of  its  members  on  the 
that  money  borrowed  by  a  partner  in  credit  of  the  firm,  within  the  ffeneral 
the  milling  business,  to  be  used  in  pui^  scope  of  its  authority,  and  according  to 
chasing  stock  for  the  mill,  bound  the  the  usual  course  of  its  business,  applies 
firm.  But,  contra,  see  Wittram  v.  Wor-  as  well  to  partnerships  form>  d  for  me- 
mer,  44  111.  425,  where  it  was  held  that  chanical  or  manufacturing  purposes,  as 
where  one  of  two  partners  in  a  saw-  to  commercial  partnerships, and  to  spe* 
mill  gave  the  firm  note  in  payment  of  cial  as  well  as  general  partnerships, 
a  balance  due  for  saw  logs,  that  it  did  Hoskinson  v.  Eliott,  62  Penn.  Su  393. 
not  bind  the  firm.     One  member  of  a 
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> 

His  real  or  apparent  power  cannot  be  abridged  or  enrtailed  by  his 
copartners.  Thus,  where  several  persons  were  jointly  engaged  in  run- 
ning a  plantation,  it  was  held  that  they  could  not  escape  liability  for 
supplies  for  the  plantation  furnished  upon  the  order  of  one  of  their 
members,  although  they  had  notified  the  person  furnishing  them  not 
to  give  him  credit  on  account  of  the  firm.* 

It  must  be  understood,  however,  that  this  rule  is  subject  to  the 
qualification  that,  if  there  is  any  thing  in  the  transaction  itself,  the 
circumstances  surrounding  it,  or  the  relation  of  the  parties,  that  ought 
to  put  a  third  person  upon  inquiry  as  to  the  real  power  or  pui'pose  of 
the  partner  in  that  particular  transaction,  he  deals  with  him  at  his 
peril.  Thus,  where  one  member  of  a  firm  made  a  promise  to  another 
firm,  having  dealings  and  an  open  account  with  his  firm,  in  which  he 
individually  had  an  interest  adverse  to  the  firm,  that  upon  closing  the 
account  certain  concessions  should  be  made  by  his  firm,  it  was  held 
that  such  promise  being  made  without  the  knowledge  of  his  copart 
ners,  a7id  clearly  in  his  own  interest,  and  to  the  pecuniary  prejudice  of 
his  copartners,  was  not  binding  upon  the  firm.* 

If  the  act  is  not  within  the  scope  of  his  apparent  authority,  or  if  it  is 
apparently  fraudulent,  or  there  are  circumstances  calculated  to  put  a 
man  of  ordinary  prudence  upon  inquiry,  it  has  the  same  effect  as  a 
special  notice,  limiting  the  partner's  implied  authority.  As  where  he 
gives  a  partnership  note  in  settlement  of  his  individual  debts,  or  out- 
side the  scope  of  the  partnership  business.' 

Where  a  partner  gave  a  firm  note  in  renewal  of  a  policy  of  insurance 
upon  his  own  property,  it  was  held  that  the  company  was  charged 
with  notice  that  it  was  outside  the  scope  of  his  partnership  authority, 
and  that  it  would  not  charge  the  firm  thereon.*  And  under  such  cir- 
cumstances a  person  dealing  with  him  cannot  claim  the  benefit  of  the 
presumption  that  an  instrument  or  contract  made  in  the  name  of  the 
firm    was  made  on  its  account  and  with  its  authority,  but  must  show 

*  Campbell  v.  Brown,  49  Ga.  417.  Kan.   455 ;  Stegall  v.  Coney,  49  Miss. 

»  Goodwin  V.  Einstein.  51  How.  Pr.  (N.  761;    Acklej  v.   Stachlin,  56   Mo.  558; 

T.)  9:  Bankliead  v.  AHoway,  6  Cold.  Walton  v.  Tussen, 49  Miss.  569 ;  Russell 

(Tenn.)  56.  v.  Anable,  104  Mass.  72. 

Zuel  V.   Bo  wen,  78  111.284;  Graves        *Lime  Rock,  etc.,  Ins.  Co.  v.  Treat, 

▼.  Kellenberger,  51  lud.  66  ;  Blodgett  v.  58  Me.  415.     In  Williams  ▼.  Roberts,  6 

Weed,  119    Mass.    215 ;    Merchant    v.  Cold.  (Tenn.)  493,  it  was  held  that   the 

Belding,  49  How.  Pr.  (N.  Y.)  344  ;  Hotch-  sale  of  all  the  partnership  property  by 

kiss   V.   English,  4  Hun  (N.  Y.),  869  ;  one  partner  is  per  se  suspicious,  particu- 

Caldwell  v.  Scott,  54  N.  H.  414;  Dittsv.  larly  when  such   sale  is  made  acfainst 

Lonsdale,  49  Ind.  521 ;  Harper  v.  Wrig-  the  prohibition  of  his  partner,  and  that 

ley,  48  Ga.  495 ;  Tompkins  v.  Woodvard,  a  person  purchasing  it  does  so  at  his 

6  W.  Va.  216 ;  Williams  v.  Harnett,  10  peril. 
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authority  in  fact,  or  the  assent  of  the  other  partners.  Thus,  a  deed 
of  lands  made  in  the  name  of  the  firm.  Is  acknowledged  hy  only 
one  of  the  partners,'  or  a  bond  to  dissolve  an  attachment  on  partner- 
sliip  property,  executed  by  only  one  of  the  members  of  the  firm,  can- 
not be  enforced  against  the  other  partners  without  showing  their 
assent  thereto,*  either  before  or  after  its  execution,*  but  if  such 
assent  is  shown  the  firm  is  bound  thereby/  even  though  the  instru- 
ment did  not  pertain  to  the  partnership  business/  but  such  rati- 
ification  will  not  be  effectual  against  partnership  creditors.*  The 
power  of  each  member  of  a  partnership  to  sign  the  firm  name  to 
a  negotiable  instrument  is  one  so  essential  to  the  conduct  of  the 
business,  and  one  so  usually  exercised,  that  it  may  be  implied  from 
the  existence  of  the  firoi,  and,  although  actually  in  a  given  case,  this 
power  is  by  the  partnership  contract  restricted  to  a  certain  member, 
yet  this  will  not  bo  operative  against  persons  dealing  with  a  member 
of  the  firm  without  notice  of  this  restriction,  and  whenever  the  firm 
name  appears  upon  commercial  paper,  the  firm  pfima  fade  is  bound 
thereby,  and  the  burden  of  disproving  its  liability  is  upon  the  firm.^ 
While  one  member  of  a  firm  may  assign  or  indorse  a  partnership 
note  for  partnership  purposes,  and  convey  a  good  title  thereto,  yet  he 
cannot  bind  the  firm  by  such  assignment  or  indorsement  in  liquida- 

Walton  Y.  TuBsen,  49  Miss.  569.  signed  a  draft  with   the    partnership 

*  Rassell  v.  Anable,  104  Mass.  72.  name,  and  delivered  it  to  a  third  party 

*  Gibson  v.  Warden,  14  Wall.  (U.  S.)  for  his  accommodation.  The  latter 
244.  filled  in  his  own  name  aa  payee,  and 

*  Cockroft  ▼.  Clafflin,  04  Barb.  (N.  Y.)  that  of  his  own  firm  as  drawees,  in  the 
464;  Easter  v.  Farmers^  Nat.  Bank,  57  presence  of  the  plaintiff,  who,  upon 
IH.  215 ;  Baldwin  v.  Richardson,  83  Tex.  sach  person  indorsing  the  draft,  dia* 
16.  counted  it  for  him ;  and  it  was   held 

^  Succession  of  Arick,  22  La.  An.  501.  that  this  was  not  sufficient  to  charge 

^  Kidder    v.    Page,  48    N.    H.    380 ;  the  bank  with  notice  that  it  was  acooiu- 

but    see   Stokes  v.    Stevens,    40    Cal,  modation  paper,  and  that  the  firm  was 

891,  where  it  was  held  that  a  sale  of  liable  thereon,   althougli,  unknown   to 

partnership  assets  made  in  good  faith  the  plaintiff,  the  firm  had  been  dissolved 

by  one  partner  to  satisfy  his  individual  before  the  draft   was  drawn.     And  it 

debt,  with  the  assent  of  his  copartners,  seems  that,  when  one  member  of  a  firm 

was  valid  against  the  creditors  of  the  which  receives  tlie  note  of  another  firm 

firm.    A  chattel  mortga^,  given,  by  one  that  it  was  given  without  consideration, 

partner  in  the  name  of  the  nrm,  is  valid,  and  as  a  mere  accommodation  note,  will 

if  subsequently  ratified  by  his  copart-  not  defeat  a  recovery  upon  the  note  in 

nern.     Hawkins  v.  Hastings,  1  Dill.  (U.  the  hands  of  a  subsequent  holder,  al- 

S.)  462.    But  in  all  cases,  in  order  to  though  lie  took    the  same  with    full 

render  a  subsequent  ratification  binding,  knowledge  of  the  circumstances  under 

it  must  appear  to  have  been  done  with  which  it  was  issued.     Roee  v.  Whitfield, 

knowledge   of  the   facts.     McElvov  v.  1  Sweeney  (N.  T.),  818  ;  but  see  Hendric 

Melear.  7  Cold,  (Tenn.)  140.  '  v.    Berkowitz.  37  Cal.    118,    where  it 

'  Sylverstein  v.  Atkinson,  45  Miss.  81 ;  was  held  that  a  firm  were   not  liable 

Filler   V.  Jordan,  44  id.  283.    Thus  in  upon  an    accommodation  indorsement 

Chemung   Bank   v.  Bradner,  44  N.  Y.  made  by  one  partner,  to  a  person  who 

680,  one  member  of  a  firm,  without  the  took  the  note  with  notice  of  the  factSi 
knowledge  or  assent  of   his  partner, 
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tion  of  liis  private  debts,  or  for  purposes  outside  the  scope  of  the 
partnership  business  without  the  assent  of  the  firm  ;  but  if  he  takes 
notes  on  account  of  the  Arm  in  his  own  name  and  transfers  them  in 
payment  of  his  own  debts,  the  holder,  being  ignorant  of  the  fact,  will 
be  protected  as  a  honafide  holder  for  value.* 

In  Mead  v.  Shepard  ■  the  implied  power  of  a  partner,  to  be  gathered 
from  the  business,  was  w*ell  illustrated,  when  it  was  held  that  persons 
jointly  engaged  in  business  speculations,  involving  the  purchase  of 
land,  and  the  cutting  and  selling  of  the  timber  thereon,  were  respon- 
sible for  contracts  for  lands  made  for  such  purposes  by  one  partner, 
and  for  the  wages  of  help  hired  to  cut  timber,  and  supplies  furnished 
to  them.  The  rule  may  fairly  be  said  to  bo  that,  in  order  to  bind  a  firm 
for  the  acts  of  one  partner,  something  more  than  the  mere  fact  that 
the  firm  had  the  benefits  of  the  act  must  be  shown,  whether  there  is 
any  evidence  to  whom  the  credit  was  given,  or  not.  In  order  to 
make  the  firm  responsible,  the  act  must  be  one  within  the  ordinary, 
the  apparent  scope  of  the  business,  or  it  must  have  been  expressly 
authorized  or  subsequently  ratified  by  the  firm.  •  To  say  that  the  fact 
that  money  borrowed  by  one  partner,  either  upon  his  own  credit  or 
that  of  the  firm,  went  into  and  for  the  benefit  of  the  firm,  raises  a 
presumption  that  the  loan  was  made  by  him  as  partner,  and  that  tlio 
firm  is  thereby  rendered  liable  therefor,  unless  the  presumption  is 
rebutted,  is  not,  and  so  far  as  I  have  been  able  to  learn  from  the  cases, 
never  has  been  the  doctrine  of  the  courts.  Ko  such  presumption 
applies,  except  as  to  indebtedness  created  in  the  ordinary  or 
usual  course  .of    the    business.*     Persons,  associated    in  trade,  are 

»  Kellogg  V.  Fancher,  23  Wis.  21.  sons.  Pinckney  v.  Keyler,  4  E.  D.  S. 
•  54  Barb.  (N.  Y.)  474.  (N.  Y.)  409.  If  there  be  an  agreement 
'  If  the  loan  or  parcUase  was  for  the  of  partnership,  common  or  specLal,  for 
firm,  the  firm  would  be  liable,  although  the  purpose  of  purchasing  property  at 
the  lender  or  vendor  supposed  himself  certain  sales,  all  the  purchases  made  at 
dealing  with,  and  giving  credit  to,  an  such  sales  by  either  of  the  partners  will 
individual  partner,  not  knowing  of  the  be  considered  as  made  on  the  partner- 
existence  of  the  firm.  Reynolds  v.  -ship  account,,  although  the  aavanced 
Cleveland,  4  Cow.  (N.  Y.)  282 ;  Roth  v.  by  one  exceed  tlioae  of  the  other.  Tay- 
Moore,  19  La.  An.  86  ;  Tucker  v.  Peas-  lor  v.  Taylor.  2  Murph.  (N.  C.)  70.  If  a 
lee,  80  N.  H.  107 ;  Baxter  v.  Clark,  4  partner  purchase  goods  iu  the  name  of 
Ired.  (N.  C.)  L.  127 ;  Given  v.  Albert,  5  the  firm,  although  he  applies  them  to 
Watts  &^.  (Penn,)  833;  Biselv.  Ilobbs,  his  individual  use,  the  partnership  is 
6  Blackf.  (Ind.)  47i) ;  Griffith  v.  Buffum,  liable  for  the  price  to  the  vendor.  Dick- 
22  Vt.  181.  But  see  Watt  v.  Kirby,  15  son  v.  Alexander,  7  Ired.  (N.  C.)  L.  4  ; 
III.  200 ;  Sinklen  v.  Lambert,  5  Phil.  Venable  v.  Levick,  2  Head  (Tenn.),  ^51. 
(Penn.)  80.  Butto  bind  a  partnership  to  But  the  declaration  of  a  partner  aft«^r 
the  payment  for  goods  delivered  to  third  he  had  purchased  a  chattel,  that  he  had 
persons,  it  is  not  enough  to  show  that  bought  it  for  the  firm,  is  not  sufficient 
one  of  the  partners  requested  the  f  ur>  nor  competent  evidence  to  render  a  ' 
nishing  of  the  goods  to  such  third  per-  copartner  liable.     White  v.  Gibson,  11 
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presumed  to  be  agents  for  each  other  in  all  matters  necessary  to 
3arry  on  the  business  in  th^  ordinary  way^  and,  in  the  absence  of 
any  notice  to  the  contrary^  to  those  dealing  with  them  as  to  all 
such  matters^  the  firm  would  be  responsible;  and  this  furnishes  not 
only  the  test  of  authority,  but,  as  a  consequence,  of  liability.  The 
fact  that  the  act  was  reason^ible^  or  that  it  was  really  adyantageous  to 
the  firm,  does  not,  in  the  absence  of  proof  that  it  was  in  some  way 
authorized  or  subsequently  assented  to  by  the  firm,  bind  the  partnership. 
"To  allow  one  partner,''  says  Parke,  B.,  in  Brettel  v.  Williams,^  "to 
bind  another  by  contracts  out  of  the  scope  of  the  partnership  dealings 
because  they  were  reasonable  acts  toward  effecting  the  partnership 
purposes,  would  be  attended  with  great  danger.  Could  one  of  the 
defendants  in  this  case  have  bound  the  others  by  a  contract  to  lease 
or  buy  lands,  or  a  coal  mine,  though  it  might  have  been  a  legitimate 
object  of  partnership  business  P  Our  opinion  is  that  one  partner  can- 
not bind  the  others  in  such  a  case,  simply  by  virtue  of  the  partner- 
ship relation; " '  and  the  burden  of  pi'oving  that  the  act  was  one  within 
the  scope  of  the  partner's  authority,  or  that  it  was  subsequentljEr  rati- 
fied by  the  firm,  is  upon  the  person  seeking  to  hold  the  firm  responsi- 
ble therefor.' 

The  fact  that  the  act  was  necessary  for  the  preservation  of  the 
interests  of  the  firm,  will  not  fix  the  responsibility  of  the  firm,  unless 
the  act  was  one  incident  to  the  prosecution  of  the  business  in  the  nsnal 
way,  and  under  ordinary  circumstances.  If  it  was  an  extraordinary 
act,  outside  of  and  beyond  the  ordinary  and  usual  course  of  the 
business,  no  degree  of  necessity  will  give  it  validity.  What  is  neces- 
sary for  carrying  on  the  business  of  the  finn  tinder  ordifiary  cir- 
cumstances,^^  says  Mr.  Lindley  in  his  work  on  Partnership,  **  and 
in  the  visual  way,  is  the  test ;  and  therefore,"  ho  adds,  "  m  a  case 
where  the  nature  of  the  business  was  one  in  which  there  was  no 
necessity  to  borrow  money  to  carry  it  on  under  ordinaiy  circumstances 
and  in  the  ordinary  manner,  the  court  held  the  firm  not  liable  for 

^ _  « 

Ired.  (N.  C.)  L.  288.     In  all  cases,  it  against  the  firm.    Figley  y.  Shoneber- 

may  be  said  that  a  sale  of  goods  on  ger,  5  W.  &  S.  (Penn.)  567. 

credit  to  one  partner  in  the  course  of  the  *  40  Exchq.  630. 

business  of  the  partnership,  is  a  sale  to  *  See  Sutton  v.  Irwin,  12  S.  &  R.  (Penn.) 

the  firm,  unless  it  be  maae  contrary  to  18;  Hamil  v.  Purvis,  2  Penn.  St.  177; 

an  express  notice  by  the  other  partner  Maudlin  v.  Branch  Bank,  2  Ala.  502 ; 

not  to  trust  the  firm  on  his  account,  in  Foot  v.  Sabin,  19  Johns.    (N.  Y.)  154 ; 

which  case  he  alone  will  be  liable  who  Whalley  v.  Moody,  2  Hamph.  (Tenn.) 

made  the  purchase,  and  an  action  to  405 ;  Bank  v.  Brooking,  2  Litt.  (Ky.)  41. 

recover  the  price  cannot  be  maintained  '  Ralston  v.  Click,  1   Stew.  (Ala.)  252. 
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money  borrowed  by  its  agent  under  extraordinary  circumstances, 
althoikgh  money  was  absolutely  requisite  to  save  the  firm  from  ruin."' 

In  the  case  of  Hawken  v.  Bourne/  the  money  was  borrowed 
by  an  agent,  who  was  employed  by  the  defendants  to  manage  tlieir 
mine,  to  save  the  property  from  being  sold  upon  executions,  and  Mr. 
Lindley,  in  oommenting  upon  its  applicability  to  questions  of  part- 
nership, says  :  *'  This  case  is  an  authority  for  saying  that  a?}  author- 
ity for  doing  what  is  usual  does  not  include  a  power  to  do  what  is 
unusual,  hoivever  urgent;  and  although  in  the  case  referred  to  the 
money  was  not  borrowed  by  a  partner,  but  by  a  person  who  was  only 
an  agent  of  the  firm,  the  decision  would,  it  is  apprehended,  have  been 
the  same  if  he  had  been  a  partner.  For,  notwithstanding  the  fact 
thBt  every  partner  is,  to  a  certain  extent,  a  principal,  as  well  as  an 
agent,  the  liability  of  a  copartner  for  his  acts  can  only  bo  established 
on  the  ground  of  agency.  As  their  agent  he  has  no  discretion  except 
within  the  limits  set  by  them  to  his  authority,  and  the  fact  that  he  is 
himself  as  one  of  the  firm,  a  principal,  does  not  warrant  him  in 
extending  them  except  upon  his  own  responsibility.* 

Thus,  it  follows  that  in  all  cases,  the  question  whether  authority  to 
borrow  money,  to  buy  goods,  or  do  any  other  special  act,  is  vested  in  a 
partner,  is  to  bo  ascertained  from  the  nature  and  character  of  the  busi- 
ness, the  method  in  which  it  is  usually  carried  on,  and  the  practice  of 
those  engaged  in  iL  One  member  of  a  firm  of  lawyers  would  not  havo 
authority  to  give  an  undertaking  of  the  firm  to  pay  the  debt  and  cost  iu 
a  suit  against  a  client  to  save  him  from  being  committed  to  jail,''  nor 

'  Vol.  I,  page  194.  mill  for  sale,  during  the  time  said   S. 

"Hawken   v.  Boame,  7M.  &W.  595;  was  there,  and  gave  a  note  signed  by 

Ex  parte  Chippendale,  4  De  G.  M .  &  him  iu  the  name  of  F.  &  S.,  which  F. 

O.  19.  afterward  took  up  and  paid  ;  and   also 

'  Dickinson  t.  Valpy,  10  B.  &  G.  128;  took  up  a  note  or  dne-bill  given  in  the 

Ricketts  v.  Bennett,  4  C.  <&  B.  686.  name  of  S.  for  corn  delivered  and  sold 

*  Holsman  v.  Young,  5  Q.  B.  8«H3.     In  at  said  mill,  and  gave  in  its  place  a  note 

Davis  V.  White,  1  Houst.  (Del.)  228,  the  signed  by  him  in  the  name  of  F.  &  S. ; 

plaintiff  offered  evidence     tending  to  and  that  receipts  in  the  name  of  F.  &  S. 

show  that  F.  owned  a  mill,  running  it  were  given  to  the  plaintitf  for  grain  de- 

as  a  merchant  mill,  and  purchased  grain  posited  at  said  mill.    It  was  held  that 

to  be  ground  at  said  mill ;  that  said  F.  tlie  facts  submitted  to  the  jury,  if  found 

published  in  the  newspapers  a  notice  by  them,    were    legal  evidence    from 

that  he  had  taken  into  partnership  in  which  they  might  infer,  not  only  the 

his  milling  business  8.,  who  wouI?l  take  partnership,  but  also  that  the  miliinj? 

upon  himself  the  active  duties  of  the  business  conducted  by  F.  &  B.  included 

business  ;  that  S.  took  charge  of   said  the  buying  of  grain  to  be  ground  at 

mill  about  the  time  of  the  publication  their  mill.     See,  however,  Wittram  v. 

of  the  notice ;  that  the  flour  ground  Van  Wormer,  44  111.  625,  where  it  was 

there  was  sent  to  market  in  barrels,  held  that  a  note  given  by  one  partner 

marked  with  the  joint  names  of  F.  &  S.  in  a  saw  mill  in  the  firm   name,  for  a 

with  the  knowledge  of  F.;  that  F.  pur-  balance  due  for  a  balance  of  saw  logs, 

chased  grain  that  was  brought  to  the  was  not  binding  on  the  firm. 
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is  a  member  of  a  law  firm  *  a  firm  of  physicians,*  of  farmers,*  con- 
tractors,^ or  persons  engaged  as  partners  in  any  other  than  acommei'cial 
partnership,  prima  facie  invested  with  authority  to  pledge  the  credit  of 
the  firm  for  a  loan  of  money,  however  necessary  the  loan  may  bo  for  the 
prosecntion  of  the  business,  unless  he  is  clothed  with  aclual  au- 
thority, or  a  general  custom  is  established  for  persons  engaged  as 
partnei:s  in  the  particular  business  to  borrow  money  upon  the  credit 
of  the  firm,  or  unless  one  member  of  the  firm  has,  with  the  knowledge 
of  his  copartners,  been  in  the  habit  of  borrowing  money  upon  the 
credit  of  the  firm.* 

All  partnerships,  in  one  sense,  are  limited,  and  the  powers  of  a  partner 
therein  are,  prima  facie^  such  as  are  ordinarily  or  usually  iucideiit 
to  the  particular  business  to  which  the  partnership  relates.  All  tnut 
is  requisite  to  render  a  debt  contracted  by  one  of  the  partners  bind- 
ing and  obligatory  on  the  others  is,  that  tJie  debt  relates  to  the  partner- 
ship. The  authority  delegated  to  each  partner  is,  to  act  in  tJmr  par- 
ticular trade  or  line  of  htmness  ;  and  in  all  such  transactions  strang- 
ers have  a  right  to  trade  with  him  upon  the  faith  of  the  partnership 
credit,  whether  tJie proceeds  of  the  contract  wettt  into  (he  partnership  or 
^wt.* 

^Hedlej  V.  Bainbridge,8  Ad.  &£1.  (Q.  was  not  binding  on  the  company,  nor 

B.)  316.     Foster  v.  Mackreth,  2  Exch.  any  member  of  the  company ;  that  al- 

16G ;  Breckenridge  V.  Shrieve,  4  Dana  though  a  mining  biudness  partakes,  in 

(Ey.),  378.  some  respects,  of  the  natare  of  a  part- 

*  Crosthwait  V.  Ross,  1  Httmph.(Tenn.)  nership,  it  differs  from  a  partnership, 
23.  and  one   shareholder    cannot    give    a 

'Dickinson  y.  Valpy,  10  B.  &  C.  128.     promissory  note  so  as  to  bind  his  co- 

*  Gray  v  Ward,  18  111.  82.  shareholders,  as  in  an  ordinary  partner- 
«  In    re  Warren,  Davies  (U.  S.   C.  C)     ship. 

820,  S.  P.;  see  Wells  v.  Turner,  16  Ind.  •  Walden  v.  Sherburne,  15  Johns.  (X. 

183 ;   Harman  v.  Johnson,  2  El.  &  Bl.  Y.)  400 ;  Church  y.  Sparrow,  5  Wend. 

188  ;  Breckenridge  v.  Shrieve,  4  Dana,  (N.  Y.)  223  ;  Porter  v.  Lobach,  2  Bosw. 

(Ky.),  375;  Holmes  v.  Burton,  9  Vt.  252;  (N.  Y.)  188;  Onondaga  Co.  Bank  ▼.  De 

Cheney  v.  Clark,  8  Vt.  431 ;  Cargill  v.  Puy,17  Wend.  (N.  Y.)  47. 

Corby,  15  Miss.  425;  Vance  v.  Campbell,  Each  partner  is  the  general  agent  of 

8  Humph.  (Tenn.)   524;    Goodman  ▼.  the  firm  and  has  autliority  to  bind  it  by 

White,  25  Miss.  163 ;  Bentley  v.  White,  a  contract  of  guaranty,  if  such  contract 

8  B.  Monr.  (Ky.)  863;   Slocum  v.  Sib-  is  within  its  scope  of  business,  and  no 

ley,  2  Mart.  (La.)  682  ;  Yates  v.  Dal  ton,  understanding  between  the  partners  can 

4H.  &  N.  850.    In  Skillman  v.    Lach>  affect  the  right  of  the  guarantee  to  r<>> 

man,  23  Cal.  ^7,  the  agent  of  a  mining  cover.    First  Nat.  Bank  ▼.  Carpenter.  41 

company  gave  a  promissory  note  for  the  Iowa,  518.     Where  one  member  of  a 

payment  of  one  hundred  and  two  dollars,  copartnership    made  a  promise  to  a  n- 

with   interest  at  the  rate  of  8  per  cent  other  firm  having  dealings  and  open  ac- 

a  month,  signed  "  H,  P.   Sprout,  Fore-  counts  with  his  firm,  in  which  he  indi- 

man  for  Gold  Hill  Company."    Suit  was  vidually  had  an  interest  adverse  to  that 

brought  on  this  note  against  several  of  of  his  firm,  that,  upon  closing  the  ae- 

the  shareholders  to  make  them  person-  counts,  certain    concessions  would  be 

ally  liable  as    partners.    It   was  held  made  by  his  firm  favorable  to  the  other 

that  in  the  absence  of  authority  given  parties,  it  was  held  that  such  promise, 

by  the  company  tq  make  any  note,  it  being  made  without  llio  knowledge  of 
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The  question  involved  is  identical  with  that  involved  in  a  question 
of  ordinary  agency,  viz. :  was  the  act  of  the  partner  sought  to  be  charged 
upon  the  firm,  within  the  scope  of  his  real  or  apparent  authority,  or 
was  it  subsequently  ratified  by  the  firm?  If  so,  the  firm  is  liable 
therefor,  if  not,  it  is  not  responsible.  As  to  all  matters  within  the 
apparent  scope  of  his  authority,  which  is  to  be  tested  by  the  nature 
of  the  business  and  its  usages,  the  presumption  is,  that  he  acted  for 
and  on  account  of  the  firm.  As  where  a  firm  note  is  given  >  or  the 
credit  of  the  firm  is  pledged  for  goods  such  as  are  usually  employed 
in  the  business,  and  in  such  cases  the  burden  is  upon  the  defendant 
to  establish  his  want  of  authority;*  unless  the  transaction  related  to 
matters  out  of  the  usual  course  of  the  business,  in  which  case  the 
burden  is  upon  the  plaintiff  to  establish  his  authority,  or  the  subse- 
quent assent  of  the  firm.' 

As  to  all  matters  within  the  scope  of  his  real  or  apparent  authority, 
the  presumption  that  it  was  for  and  on  account  of  the  firm,  and  in  the 
absence  of  actual  knowledge  on  the  part  of  the  person  seeking  to 
enforce  the  claim,  or  facts  that  should  have  put  him  upon  inquiry, 
the  presumption  is  absolute  and  iiTebuttable,*  although  in  fact  it  was 
done  without  actual  authority  and  contrary  to  the  provisions  of  the 
partnership  contract,*  or  after  the  firm  was  dissolved.*    If  the  act  is 

his  copartners,  and  made  clearly  in  his  sliip  in  an  action  for  services  rendered 

own  interest,  and  xo  the  pecuniary  pre-  on  the   farm.     Urqabart  v.  Powell,  54 

judice  of  his  copartners,  was  not  bind-  Ga.  29. 

ing  upon  them,  it  appearing  that  the  ac-  ^  Whittaker  v.  Brown,  16  Wend.  (N. 

counts   had  been    regularly   rendered,  Y.)  505 ;  Elwyn  v.  Drake,  8  Johns.  Cas. 

and  the  charges  made  in  the  accounts  (N.  Y.)  594. 

were  the  same  as  those  against  other  '  Vallett  v.  Parker,  6  Wend.  (N.   Y.) 

dealers  with  the  firm.    Goodwin  v.  Bin-  615 ;  Austin  v.  Vandermark,  4  Hill  (N. 

stein,  51  How.  Pr.  (N.  Y.)  9.    A  delivery  Y.),  459. 

in  good  faith  to  one  partner,  according  '  Bank  of  Yergennes  v.  Cameron,  7 

to  a  contract,  is  a  delivery  to  both,  each  Barb.  (N.  Y.)  143 ;  Wilson  v.  Williams, 

having  authority  to  receive  it.     Kenney  14  Wend.  (N.  Y.)  146  ;  Prince  v.  Craw- 

V.  Altvater,  77  Penn.  St.    34.     Where  ford,  50  Miss.  344 ;  Smith  v.  Sloan,  37 

one,  without  authority,  purchases  goods  Wis.   385.     Where  one    member  of  a 

for  persons  about  to  enter  into  partner-  finn  had  put  in  as  stock  his  saw  mill 

ship,  and  in  their  name  and  on  their  and  a  quantity  of  saw   logs,  against  a 

credit  as  partners,  and  they  receive  the  money  equivalent  put  in  by  the  other, 

goods  and  dispose  of  them  for  their  own  it  was  held  that  a  firm  note  the  former 

purposes,  after  being  informed  that  the  had  given  for  a  balance  due  upon  tlie 

goods  were  ^  purchased,  whether  they  saw    logs    would    not  bind    the    firm, 

are  partners,  in  fact,  or  not,  they  are  lia-  although  it  had  received  the  benefit  of 

ble  as   partners  to  the  seller   for  the  the  logs,  no  acquiescence  of  the  copnrt- 

value  of  the  goods.     Pike  v.  Douglass,  ner  being   shown.     Wiltram    v.    Van 

28  Ark.  59.     Where  in  a  partnership  to  Wormer,  44  11)   525. 

work  a  farm  it  was  agreed   that  each  *Bank  of   Rochester  v.  Monteath,  1 

partner  was  to  supply  and  pay  for  his  Den.  (N.  Y.)  402  ;  Slall  v.  Catskill  Bank, 

portion  of  the  labor,  and  a  laborer  who  18  Wend.  (N.  Y.)  466;  Gould  v.  Homer, 

was  contracted  with  liad  knowledge  of  12  Barb.  (N.  Y.)  601. 

such   agreement,  it  was  held  that  he  ^  Bank  of  Rochester  v.  Monteath,  ante* 

could  not  recover  against  the  partner-  *  Gould  v.  Homer,  ante, 

82 
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not  within  the  scope  of  the  partnership  basineas^  in  order  to  bind  the 
firm  therefor,  either  actual  authority  or  a  subsequent  ratification  of 
the  act  must  be  shown  J  In  determining  the  question  whether  the  act 
of  one  partner  is  binding  upon  the  firm,  it  is  competent  to  show  the 
general  nature  and  character  of  the  business  as  well  as  any  general 
usage  relating  thereto,  or  any  special  usage  adopted  by  the  firm.*  . 

Thus»  if  a  member  of  a  firm  engaged  in  the  brewing  business 
should  purchase  a  stock  of  dry  goods,  or  if  a  partner  in  a  firm 
engaged  in  the  pork  packing  biisiness  should  purchase  a  cargo  of  cot- 
ton, and  give  the  note  of  the  firm  therefor,  the  firm  would  not  be  lia- 
ble thereon  unless  actual  authority  to  pledge  its  credits  therefor  was 
given,  or  the  firm,  knowing  the  facts,  subsequently  ratified  the  act, 
and  the  person  taking  the  note  could  look  only  to  the  partner  execut- 
ing it  Prima  fade^  the  authonty  of  each  partner  is  presumed  to 
relate  only  to  those  matters  within  the  ordinary  scope  of  the  partner- 
ship business  as  it  is  usually  conducted.' 

The  rule  is  that  each  partner  ^^osaeaaes  prima  facie  full  and  absolute 
authority  to  bind  all  the  partners  by  his  acts  or  contracts  in  relation 
to  the  business  of  the  firm,  in  the  same  manner  and  to  the  same  extent 
as  though  he  was  expressly  authorized  by  power  of  attorney  from 
them  ;  and  as  between  the  partners  and  third  persons  who  deal  with 
them  in  good  faith,  without  notice  of  any  limitations  upon  his  appar- 
ent authority,  it  is  immaterial  whether  the  partner  tfs  acting  fairly 
with  his  copartners  or  not.  The  simple  question  is,  whether  he  acted 
within  the  scope  of  his  apparent  power,  professedly  for  the  firm.^ 

So,  a  note  given  by  one  partner  in  the  partnership  name,  within  the 
scope  of  the  partnership^  is  binding  upon  the  firm,  but  the  payee  is 

*  VenHble  v.  Leveck,  2  Head  (Tenn.),  erty  went  for  its  benefit,  the  firm  is  lia- 
357;  Goodman  v.  White,  25  Miss.  163;  ble.  Braches  ▼.  Anderson,  14  Mo.  441. 
Welles  V.  March,  30  N.  Y.  344 ;  Hotch-  ^Gapelle  ▼.  Hall,  12  Bank.  Reff.  1.  In 
kin  V.  Kent,  8  Mich.  626;  Nichols  v.  Pohlman  v.  Taylor,  75  III.  629,  the  firm 
Hughes,  2  Bailey  (8.  C),  109 ;  Cayton  v.  had  allowed  one  |>artner  frequently  to 
Hardy,  27  Mo.  536 ;  McCotter  v.  McCk)t'  fill  up  notes  over  their  blank  signatures, 
ter,  16  Abb.  Pr.  (N.  Y.)  265.  and  to  sign  the  names  of  the  members 

*  Saltmarsh  v.  Bower,  34  Ala.  613 ;  of  the  firm  to  obligations.  This  part- 
Catlin  V.  Qilders,  8  id.  536 ;  McNeil  ▼.  ner  borrowed  money  upon  a  note  signed 
Reynolds,  9  id.  313.  by  himself,  with  the   names   of  his  oo- 

'Kimbro  v.  Bullitt,  22  How.  (U.  S.)  partners  as  indorsers.     Ha  indorsed  the 

256 ;  Winship  y.  Bank  of  The  United  names  of  the  members  of  the  firm  upon 

States,  5  Mas.    (IT.   S.)  176;    Coate  v.  the  note  himself,  and   it  was  held  that 

Bank  of  The  United  States,  3  Or.  C.  G.  the  firm  was  liable  thereon,  becaase  by 

(U.   S.)   169;    Witcher  v.    Brewer,    12  their  conduct  they  liad  held  him  out  to 

Bankr.  Beg.  1;  Cobb  v.  111.  Cent.  R.  R.  the  world  as   possessed   of    authority 

Co..  88  Iowa,  601.    If  the  purchase  was  to  do  what  he  did,  and  they  could  not 

in  fact  made  for  the  firm,  and  the  prop-  shield  themselves  from  Uabiliiy  except 

by  notice  restricting  his  authority. 
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bound  to  know  whether  it  is  within  the  scope  of  his  apparent  author- 
ity, and  if  it  is  in  excess  thereof,  the  firm  is  not  responsible.* 

Where  a  partner  gives  his  individual  note,  obligation  or  promise,  for 
money  borrowed  or  goods  purchased,  prima  facie  he  alone  is  liable. 
But  the  person  to  whom  the  note,  obligation  or  promise  is  given  may 
show  that  it  was  a  transaction  within  the  scope  of  his  authority  as  a 
partner,  and  thus  fix  the  liability  of  the  firm.  The  fact  that  the  firm 
received  the  property,  and  had  the  benefit  of  it,  is  probably  prima 
facie  sufiUcient  to  establish  his  authority.  Thus,  in  a  Massachusetts 
case,'  W  and  B  were  partners  in  the  manufacture  of  soap  and  candles, 
doing  business  in  the  name  of  W,  who  was  the  acting  partner.  For 
several  years  W  exported  to  a  foreign  market,  for  sale,  large  quantities 
of  soap  and  candles,  and  received  in  return  articles  of  foreign  growth, 
which  were  sold  by  B,  and  the  proceeds  paid  over  to  W,  who  passed 
the  same  to  the  credit  of  the  firm.  On  one  occasion,  W  shipped  to  a 
foreign  port  all  the  soap  and  candles  on  hand,  and,  for  this  purpose, 
chartered  a  schooner,  and  in  order  to  complete  the  cargo,  he  pur- 
chased pork  and  flour,  for  which  he  gave  a  note,  signed  in  his  own 
name.     In  an  action  upon  this  note  against  the  partners,  the  jury  were 

1  Natl.    Union  Bank   v.  Landon,  66  that    the  firm   were  bound    by  them. 

Barb.  (N.  Y.)  189;  Zael  v.   Bo  wen,  78  Kimbro  v.  Bullitt,  22  How.  (XT.  S.)  256. 

111.284;  Blodgettv.Weed,  119  Mass.  210.  If  a  note  be  signed  by  one  partner  in 

If  a  partne*r,  acting  under  the  author-  the  name  of  the  firm,  the  legal  presump- 
itj  of  the  firm,  given  by  parol,  to  take  tion  is  that  the  note  was  given  for  a 
up  money  on  joint  account  and  draw  partnership  indebtedness  in  the  regular 
therefor  on  A,  does  draw  a  bill  of  ex-  course  of  ^business,  until  the  contrary  be 
change  in  his  own  name,  but  directs  the  shown.  Thurston  v.  Lloyd,  4  Md.  283 ; 
amount  to  be  charged  to  account  of  Knapp  v.  McBride,  7  Ala.  19 ;  Barrett  v. 
the  firm,  and  the  parties,  knowing  the  Swann,  17  Me.  180;  Eusmtnger  v.  Mar- 
facts,  receive  the  cargo,  purchased  with  vin,  5  Blackf.  (Ind.)210;  Littell  v.  Fitch, 
the  funds  so  raised,  without  objection,  llMich.  525;  Ho^gv.  Orgill,34Penn.  St. 
the  payee  may  recover  of  the  partners  344.  But  a  note  in  common  form,  signed 
as  on  a  partnership   draft,  or  a  draft  by  an  individual  in  whose  name  a  part- 

Saaranteed    to    the    holder    by   them,  nership  is  carried  on,  and  who  at  the 

eimsdyk  v.  Kane,  1  Gall.  (U.  S.)  G30,  same  time  openly  transacts  business  on 

his  own  account,  does  not,  prima  facie. 

By  making  or  receiving  negatidble  pa  bind  his  copartners.      Manufacturers', 

per, — Where  promissory  notes,  offered  etc, Bank  v.  Winship,  5  Pick.  (Mass.)  11. 

by  the  acting  partner  at  a  bank  in  the  If  a  partner  give  a  negotiable  note,  in 

usual    course   of  partnership  business,  the  name  of  the  partnership,  for  his  own 

are  discounted,  and  the  money  is  subse-  private  debt,  a  bona  fide  indorsee  of  the 

quently  misapplied,  the  holders,  not  be-  note,  who  had  no  notice  of  the  purpose 

ing  privy  thereto,  have  a  right  of  action  for  which  it  was  given,  may  recover  the 

againdt  the  dormant  partners.    Winship  amount  of  the  copartnership.    Munroe 

v.  Bank  of  United  SiMee,  5  Pet.  (U.  8.)  v.  Cooper,  5  Pick.  (Mass.)  412;    Cha- 

53b.     A  partnership  was  formed  for  the  zournes  v.  Ekiwards,  3  id.  5 ;  Livingston 

purpose  of  carrying  on  a  farm   and  a  v.  Roosevelt,  4  Johns.  (N".  Y.)  25 ;  Me- 

steam  sawmill,   and  the  firm  also  en.  chanics'  Bank,  etc.  v.  Foster,   19  Abb. 

^aged  in  trade,  as  ihe  jury  found.    The  (N.  Y.)  Pp.  47 ;  29  How.  Pr.  408  ;  Ross  v. 

managing    partner    drew   biUs   in    the  Whitfield,  1  Sweeney  (N.  Y.  S.  C),  318. 
name  of  the  firm,  on  an  accommodation        'Woodard  v. Winship,  12  Pick.  (Mass.) 

acceptor,  to  raise  money.     It  was  held  430. 


652  Mutual  Rianrs  of  Pabtnebs. 

instructed  thBty  prima  facie,  this  purchase  was  not  within  the  scope 
of  the  partnership  business;  but  tbat^  if  they  should  find  thaf  the 
exportation  of  soap  and  candles  was  within  the  scope  of  the  partner- 
ship business,  and  that  W  chartered  the  schooner  on  account  ol  the 
firm,  and  for  their  use  and  benefit^  to  export  their  manufactured 
products  to  a  promising  market,  and  that  the  purchase  oi  the  pork 
and  flour  was  made  in  behalf  of  the  firm,  and  to  promote  the  princi- 
pal object,  the  exportation  of  the  soap  and  candles  ;  and  that  W  acted 
bona  fide  and  in  the  exercise  of  a  reasonable  discretion,  then  he  might 
be  considered  as  acting  within  the  scope  of  his  authority,  and  the  note 
would  bind  the  firm.  It  was  held,  that  the  defendants  could  not 
object  to  this  instruction.  The  jury  were  likewise  instructed  that,  if 
B  had  knowledge  of  the  acts  of  W,  and  that  the  pork  and  flour  were 
purchased  for  the  use  of  the  firm,  and  made  no  objection,  this  would 
be  a  ratification  of  the  transaction,  and  would  render  B  liable  to  pay 
the  note,  though  he  might  hare  known  that  the  purchase  was  made 
on  credit. 

In  Doak  v.  Swan,'  four  out  of  five  tenants  in  common  oA  a  paper 
mill,  for  the  more  couTenient  management  of  their  business,  entered 
into  an  agreement  that  one  of  their  number  should  be  sole  manager, 
foreman,  and  book-keeper,  another  should  perform  general  labor  in 
the  mill,  another  should  be  engineer,  and  the  fourth  should  ''collect 
stock  and  market  the  paper,"  at  fixed  compensations  to  each,  it  was 
held  that  this  constituted  a  partnership  of  those  who  signed  it  in  the 
business  of  making  and  vending  paper,  and  that  a  promissory  note 
given  for  stock  in  the  name  of  the  company,  by  the  party  appointed 
to  the  charge  of  that  department,  was  binding  on  all  the  parties  to 
the  agreement. 

In  Everett  v.  Chapman,'  A,  B,  and  0  entered  into  partnership  in 
the  business  of  tanning  hides,  stipulating  in  the  articles  that  A  should 
furnish  hides  for  one-half  of  the  stock  necessary  to  keep  the  tannery 
in  operation,  and  should  receive  and  make  market  for  one-half  the 
leather,  and  that  B  aiid  C  should  furnish  the  other  half  of  the  stock, 
and  receive  and  make  market  for  the  other  half  of  the  leather  ;  and 
that  in  making  purchases  each  should  use  his  own  credit  separately. 
B  purchased  of  D,  in  another  State,  a  quantity  of  hides,  which  D, 
being  ignorant  of  the  partnership,  charged  to  B  individually.  These 
hides  were  received  at  the  tannery  and  manufactured  into  leather,  for 
the  joint  benefit  of  the  partners.     In  an  action  against  A,  B,  and  G, 

'8  Mo.  170.  » 6  Conn.  347, 


Legal  Liabilities.  658 

as  partners^  by  D,  to  recovor  the  value  of  the  hides,  it  was  held  that 
the  maDner  in  which  the  goods  were  purchased  and  charged  did  not 
preclude  the  seller  from  resorting  to  the  partnership  when  discovered  ; 
that  the  stipulated  division  of  the  manufactured  article,  specifically, 
among  the  partners,  was  equivalent  to  a  participation  in  profit  and 
loss ;  and  that  the  stipulation  as  to  the  purchases  of  stock,  though 
binding  on  the  partners  as  between  themselves,  could  not  affect  third 
persons  ignorant  of  any  partnership,  and,  consequently,  that  the 
defendants  were  liable  as  partners. 

If  money  is  lent  to  one  partner  on  his  individual  credit,  the  fact 
that  it  is  applied  to  the  discharge  of  the  liabilities  of  the  firm  will 
not  enable  the  lender  to  recover  it  of  the  firm.  ''As  to  any  rule,*' 
said  Abbott,  C.  J.,  in  Lloyd  v.  Preshfield,'  *'  that  if  one  partner  bor- 
rows money  on  his  separate  credit>  he,  by  applying  it  to  partnership 
purposes,  thereby  makes  the  house  liable ;  I  wish  it  to  be  distinctly 
understood  that  I  do  not  subscribe  to  that  doctrine."  It  is  not  suffi- 
cient," said  Bayley,  J.,  in  the  same  case,  "to  show  that  the  money  was 
applied  to  the  purposes  of  the  house  unless  the  firm  had  fair  ground 
to  presume  that  it  was  properly  borrowed  for  them."  For  acts  not 
within  the  apparent  scope  of  the  business  he  cannot  bind  tlie 
firm,  as  by  an  accommodation  indorsement ;  *  or  a  guaranty  not  in  the 
usual  course  of  business; '  or  a  promise  to  pay  the  debt  of  another ;  * 
nor  by.a  partnership  note  to  pay  his  private  debt;  *  nor  by  a  fraudu- 
lent delivery  of  partnership  property  to  pay  or  secure  his  private 
debt;  *  nor  by  a  pledge  of  the  partnership  credit  for  a  loan  of  money, 
when  the  lender  knows  that  the  firm  is  amply  provided  in  that  respect 
for  all  its  partnership  purposes.** 

If  he  uses  the  partnership  funds  or  goods  to  pay  his  private  debts, 
without  the  assent  of  his  copartners,  express  or  implied,  the  firm  may 
recover  for  the  same  in  an  action  against  the  person  receiving  the 
same,  or  may  pursue  the  property  if  they  can  identify  it;  *  or  if  he 
pawns  the  same  or  disposes  of  it  at  a  forced  sale  or  otherwise  out  of 
the  usual  course  of  business,  under  such  circumstances  as  ought  to 

— —      -  -  —  ■■■-■■■     -.^  ■■  —   I  —  ■  ■■  ■■■■»  ■■■ 

'2  0.  &  P.  888.  •  Porter  v.  Miller,  82  Leg.  Int.  283; 

*  Bowman    v.  Cecil   Bank,    8    Grant    Todd  v.  Lamb,  75  Penn.  St.  155. 
(Penn.),  83.  ■•  Jacobs  v.-Curtia.  11  Leg.  Int.  27. 

» Sutton  V.  Irvine.  12  S.  &  R.  (Penn.)        "  Saantry  v.   Danlap,    12   Wie.  8tJ4 ; 

18 ;  Hamil  v.  Purvis,  2  P.  &  W.  (Penn.)  Rogers  v.  Batcbelor,  12  Pet.  (U.  S  )  221 ; 

179.  Filley  v.    Phelps,    18  Conn.  294;   Dob 

*McQaewans  v.  Hamlin.  35  Penn.  St.  v.  Halsey,  16  Johns.  (N.  Y.)  34;  Burwell 

617.  V.  Springfield.  15  Ala.  278;  Wallace  v. 

*  Clay  V.  Cottrell,  18  Penn.  St.  408;  Teager,  4  Phil.  (Penn.)  251 ;  Craughton 
Bell  y.'Faber,  1  Grant  (Penn.).  81.  v.  Forrest,  17  Miss.  181. 
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put  the  purchaser  on  inquiry,  the  purchaser  acquires  no  title  thereto.* 
And  either  his  copartners  or  the  creditors  of  the  firm,  if  it  is  insolvent, 
may  pursue  the  purchaser  for  the  property  or  its  value;*  and  the  fact 
that  the  firm  is  indebted  to  him  does  not  change  the  rule.  In  order 
to  give  a  valid  title  to  the  property  of  the  firm,  outside  the  scope  of 
the  business,  the  assent  of  his  copartners,  express  or  implied,  must  be 
shown.'  Neither  can  he  assign  to  his  individual  creditors  any  part 
of  the  partnership  assets  to  the  prejudice  of  the  creditors  of  the  firm. 
Under  such  an  assignment  his  creditors  would  only  acquire  his  inter- 
est in  whatever  remains  after  the  partnership  debts  are  paid.^ 

A  partner  cannot,  without  the  consent  of  his  partners,'  apply  the 
firm  property  to  the  payment  of  his  individual  debts,*  and  such  part- 
nei*'s  consent  will  not  be  inferred  from  the  mere  fact  that  he  knew  of 
the  transaction,*  but  his  consent  may  be  inferred  from  circumstances, 
and  this  is  a  strong  circumstance  tending  to  establish  it.^ 

■ 

Aiiidgnment  of  partnenhip  property  made  by  one  partner. 

S£C.  413.  Nor  can  one  or  more  partners  make  a  valid  assignment 
of  the  partnership  property  for  the  benefit  of  partnership  creditors, 
without  the  conseirt  of  all  the  partners;  and  such  an  assignment,  how- 
ever numerous  the  partners  may  be,  is  utterly  void  both  as  to  the 
creditors  and  the  partners  not  parties  tliereto,  even  though  all  but  o?ie 
of  the  partners  execute  the  same."  But  the  rule  is  otherwise  as  to 
assignments  made  for  the  benefit  of  particular  creditors,^  wh^n  one 
of  the  partners  is  absent  and  cannot  be  consulted  without  unnecessary 
delay;*®  but  an  assignment,  executed  by  one  partner  with  the  assent  of 
his  copartners,  is  valid  and  binding  upon  all,"  and  it  seems  that  assent 
may  be  implied  when  the  non-assigning  partner  is  absent,  and  extra- 
ordinary circumstances  arise  rendering  it  necessary  to  place  the  prop- 
erty in  the  hands  of  an  assignee  or  trustee  for  the  protection  of  the 
interests  of  the  firm  or  its  creditors.  The  mere  fact  that  he  absents 
himself,  leaving  his  copartners  to  manage  the  business  of  the  firm, 

1  Wallace  v.  Yeager,  ante,  HooL  v.  Stone,  34  Ma  829 ;  Pettee  v. 

•  Yale  V.  Yale,  13  Conn.  185;  French  Orser.  6  Bosw.  (N.  Y.)  123;  Coope  v. 
V.  Lovejoy,  12  N.  H.  458;  Solomon  v.  Bowles^  Barb.  (N.  Y.)  87;  Bull  v. 
Solomon,  2  Qa.  18.  Harris, *18   B.   Monr.  (Ky.)  195;  Sloan 

»  Saylor  v.  Mockbie,  9  Iowa,  207.  v.  Moore,  37  Penn.  St.  217. 

<  Black  V.  Bush,  7  B.  Monr.  (Ky.)210.  •  •Halsev  v.  Whitney,   4  Mas.  (U.  S.) 

»  Caldwrell  v.  Scott,  54  N.  H.  4i4.  206 ;  Anderson  v.  Tompkins,   1   Brock. 

•  Todd  V.  Larah,  75  Penn.  St.  155.  (U.  S.)  456;  Hodges  v.  Harris,  6  Pick. 
'Gansevoort  v.  Williams,  14  Wend.  (Mass,)  860;  Harrison  v.  Sterry,  5  Cr.(U. 

(N.Y.)  133 ;  Joyce  v.  Williams,  id.  141.  S.)  289. 

8  Kirby  v.  IngersoU,  Harr.  (Mich.)  Ch.  "  Bowen  v.  Clark,  5  Am.  L.  R.  208. 

172;  Wetter  v.  Schleoper,  4  E.  D,  S.  (N.  »» Baldwin  v.  Tynes,  18  Abb.  Pr.  (N. 

Y.)  707;  Wells  v.  March,  30  N.  Y.  844 ;  Y.)  82. 
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evidences  the  delegation  of  an  implied  power^  on  their  part,  to  do 
any  and  all  acts  necessary  to  protect  the  iuteixsts  of  the  firm;*  but  it 
must -appear  that  lie  was  not  where  he  could  be  consulted  without 
unreasonable  delay;*  and  in  any  event  an  assignment  made  while  one 
partner  is  absent,  by  a  part  of  the  firm,  is  only  voidable,  it  is  not  void 
per  80,  and  the  absent  partner  may  ratify  and  give  validity  thereto 
when  knowledge  of  the  assignment  is  brought  home  to  him.' 

*  National  Bank  v.  Sackett,  2  Abb.  Pr.  ap^ent  of  all,  that  whatever  one  does  in 
(N.  Y.)  886 ;  8teiu  v.  LaDow,  18  Minn,  the  course  of  the  partnership  business 
4VZ\  Anderson  v.  Tompkins,  1  Brock,  has  the  same  efficacy  as  if  all  had 
(U.  S.)456;  Palmer  v.  Myers,  48  Barb,  severally  Joined  in  the  act,  and  he  has 
(N.  Y.)  509  ;  Forbes  y.  Scannell,  13  Cal.  authority  m  the  absence  of  fraud,  to  sell 
242.  and  transfer  all  the  copartnership  offects 

*  Bowen  v.  Clark,  1  Biss.  (U.  S.)  128.        directly  to  a  creditor  of  the  firm,  in  pay- 
'  Sheldon  y.  Smith,  28  Barb.  (N.  Y.)    mentof  a  debt  without  the  knowledge 

593;  Faley  y.  Winants,  iiiv.  Jud.  Op.  or  consent  of  his  copartner,  although 
(N.  Y.)  43.  the  latter  is  at  the   place  of  business  of 

By  the  law  merchant,  although  the  the  firm,  and  might  be  consulted.  Nor 
effects  of  a  copartnership,  upon  the  in-  is  such  transfer  invalid  although  the 
solvency  of  the  firm,  were,  in  equity,  firm  is  insolvent,  and  thereby  the  one 
considered  a  trust-fund  for  the  payment  creditor  gains  a  preference  over  the 
of  the  partnership  debts,  and  any  of  the  other  creditors  of  the  firm.  Mabbett  v. 
X>artners  might  apply  to  have  them  appro-  White,  12  N.  Y.  44'3.  A  partner  has  not 
priated  ratably  among  all  the  creditors,  power,  as  such,  to  assign  the  assets  of 
yet  either  of  the  partners  before  a  dis-  the  firm  to  a  trustee  for  the  benefit  of 
solution,  or  all  of  them  afterward,  creditors.  To  support  such  an  assign- 
might  appropriate  them  to  the  payment  ment  by  one  partner,  or  any  number 
of  one  credUor  in  preference  to  another,  short  of  the  whole,  it  must  be  shown 
The  Revised  Statutes  have  imposed  a  that  it  was  made  under  circumstances 
partial  restriction  upon  this  right,  by  that  rendered  it  impossible  to  consult 
depriving  an  insolvent  debtor,  who  at-  the  other  partners  ;  or  from  their  acts 
tempts  to  exercise  it,  of  the  benefit  of  or  declarations,  either  before  or  subse- 
the  insolvent  laws.  But  if  he  is  will-  quent  thereto,  that  it  was  executed  with 
ing  to  subject  himself  to  this  disability,  their  assent  or  by  their  authority, 
the  payment  of  one  creditor  to  the  ex-  Fisher  v.  Murray,  1  E.  D.  S.  (N.  Y.  C.  P.) 
elusion  of  others  is  valid  as  against  the  341.  But  a  general  assignment  for  tlie 
others.  And  the  surviving  partners,  benefit  oi  the  creditors,  made  by  one 
upon  a  dissolution  of  the  firm  by  death,  partner  without  the  consent  of  his  co- 
may  give  a  similar  preference,  with  the  partners,  and  not  ratified  by  them,  is 
consent  of  the  personal  representative  of  void,  not  only  as  against  them,  but  also 
the  decedent  Egberts  v. Ward,  8  Paige's  as  against  judgment  creditors,  and  may 
Ch.  (N.  Y.)  517.  The  relation  subsist*  be  set  aside  on  a  bill  filed  by  them, 
ing  between  partners  is  of  the  most  inti-  Haggerty  v.  Granger,  15  How.  Pr.  (N. 
mate  and  confidential  nature.  They  are  '  Y.)  243.  But  a  general  assignment  of 
Joint  tenants  of  the  stock  and  effects  of  the  firm  effects  will  be  valid  although 
the  company ;  their  interests  are  joint  made  by  one  partner  alone,  if  the  other 
and  mutual,  and  each  is  seized  p«r  mp  partner  has  abandoned  all  control  of  the 
ei  per  itntt ;  each  has  entire  possession,  business,  and  an  equable  distribution  of 
as  well  of  every  part  as  of  the  whole,  all  the  assets  is  directed.  Kemp  v. 
and  not  tlie  undivided  whole  of  a  Carnley,  3  Duer  (X.  Y.  S.  C),  1.  The 
moiety.  A  partnership  is  a  voluntary  principle  on  which  an  assignment  by 
association,  by  which,  in  all  the  afiairs  one  partner  in  payment  of  a  partnership 
connected  with  the  business,  an  au-  '  debt  is  sustained,  is  that  there  is  an  im- 
thority  is  impliedly  given  to  every  plied  authority  for  -  that  purpose,  the 
member  to  dispose  of  the  partnership  payment  of  firm  debts  being  a  part  of 
property,  as  if  it  were  his  own  personal  the  necessary  business  of  the  firm.  But 
effects.  Such  is  the  indivisible  nature  it  is  no  part  of  the  ordinary  business  of 
of  their  interest,  and  the  capacity  of  a  copartnership  to  appoint  a  trustee  of 
every  member  to  act  as  the  authorised    all  the  effects  for  the  purpose  of  distrib- 
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In  Pennsylvania  it  is  held  that  a  general  assignment,  made  by  one 
partner  for  the  benefit  of  the  creditors  of  the  firm,  is  valid,  if  posses- 
sion of  the  property  is  delivered  to  the  assignee;*  and  where  one  part- 
ner has  sold  his  interest  to  his  copartners^  and  left  them  in  possession, 
they  may  pass  a  valid  title  to  the  same  by  assignment  for  the  benefit 
of  the  creditors  of  the  firm.' 

Private  restrictions  placed  upon  the  authority  of  partners  do  not 
affect  the  rights  of  strangers  dealing  with  them  on  account  of  the 
firm.  In  order  to  be  available,  notice  thereof  must  be  brought  home 
to  such  persons,  or  at  least  it  must  be  shown  that  circumstances  ex- 
isted that  should  have  put  them  upon  inquiry.' 

Ijiability  of  firm  for  acts  of  individual  memben  thereof^ 

Sec.  414.  For  acts  done  by  one  partner  not  within  the  scope  of  his 
real  or  apparent  authority,  the  firm  cannot  be  held  chargeable  unless 
it  assents  thereto.  Thus,  where  A  was  a  member  of  two  firms,  it  was 
held  that  one  firm  could  not  be  held  chargeable  for  acts  done  by  him 
in  the  other,  even  though  he  attempted  to  bind  such  firm.  In  such 
cases,  a  person  dealing  upon  the  faith  of  such  partner's  I'epresentations 
is  bound  to  make  inquiry  as  to  the  real  extent  of  his  authority,  and 
fails  to  do  so  at  its  peril.*  And  a  person  having  knowledge  of  the 
fact  that  the  transaction  is  not  one  relating  to  the  business  of  the 
firm,  can  only  have  his  remedy  against  the  partner  with  whom  he 

utiDg    among    creditors.       Havens    v.  of  whatsoever  name  or  nature  apper- 

Hussey,  5  Paige's  Ch.  (N.  Y.)  80.    See,  taiidng    to   his    affairs.     Bobi&Bon    v. 

also.  Mills  v.  Arffall,  6  id.   677.    And  Gregory,  29  Barb.  (N.  Y.)5e0.     An  as- 

this  is  so  where,  Uiough  there  was  no  signment  of  partnership  property,  made 

express  dissent  by  the  copartner,  he  re-  by  one  or  more  copartners  without  the 

sided    abroad    and    had  never  ratified  consent  or  authority  of  all,  is    Talid. 

the     assignment.      Hitchcock     v.     St.  And  where  the  partner  has  abandoned 

John,  Hoffm.  Ch.  (N.   Y.)  511.    Where  the  concern,  he  invests  his  copartner 

one  of  three  partners  goes  to  a  distant  with  such  authoritv,  and  the  assignment 

country,  and  an  unexpected  emergency  is  void.     And  where  such  an  authority 

arises  iu   his  absence,  upon   which  he  can  be  fairly  inferred,  the  court  will  in- 

cannot  be  consulted,  the  resident  part-  fer  it.     Kelly   v.    Baker,  2  Hilton  (N. 

ners  may  make  a  general  assignment  of  Y.  C.   P.),  631.     A  partner  who  is  sole 

the  indvidual    and   partnership  effects,  manager,  his  copartners  being  in  distant 

for  the  benefit  of  the  creditors.     And  an  countries,  has  power  to  assign  all  the 

assignment  in  such   case  will   b^  sus-  firm   property,  especially  in   an  urgent 

tained  where  the  partner  who  was  ab-  case.     Forbes  v.  Scannell,  13  Cal.  243. 

sent  does  not  join  in  the  application  to  *  Hennessey  v.  Western  Bank,  6  W. 

set  it  aside,  and  who,  when  informed  by  &  S.  (Penn.)  300. 

letter  of  the  assignment,  and  furnished  *  Clark  v.  McClelland,  2  Grant's  Cas. 

with  a  list  of   the  preferred    creditors,  (Penn.)  31. 

and  asked  to  approve  and  confirm  it,  ex-  '  HaHkinson  v.  Elliott,  62  Penn.  St. 

pressed  no  disapprobation  of  the  steps  303;  Edwards  v.  Tracey,  id.  374 ;  Abpt 

taken  by  his  partners,  and  who,  before  v.  Miller,  5  Jones  (N.  C),  82 ;  Heiru  v. 

leaving  the   country,  had   given  one  of  McCaughan,  32  Miss.  17. 

the  partners   a  power  of  attorney  to  *Cobb  v.    111.  Centl.   B.  R.  Co.,  38 

execute  for  him  all  instruments  what-  Iowa,  001. 
Boever,  and  all  and  every  act  and  deed 
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contracted.^  In  suoh  cases,  the  partner  using  the  firm  name  without 
authority  remains  personally  liable  for  the  claim,  either  generally  or 
upon  a  note  or  other  instrument  executed  by  him  in  the  firm  name.' 

All  the  members  of  a  firm  are  agents  for  it,  and  the  acts  of  any  of 
them  within  the  scope  of  their  real  or  apparent  authority  are  binding 
upon  the  firm,  even  though  such  acts,  as  between  the  partners,  are 
fraudulent;'  or,  even  though  the  firm,  without  notice  to  persons  deal- 
ing with  it,  was  dissoWed  before  the  act  was  done,^  or  even  though 
another  partner  has  notified  the  party  dealing  with  him  not  to  give 
credit  to  him  on  account  of  the  partnership/ 

The  firm  is  liable  for  the  torts  of  one  member,  committed  within 
the  scope  of  the  partnership  business.  Thus,  where  one  partner  hired 
a  horse  to  be  used  in  the  business  of  the  firm,  and  through  his  negli- 
gence lost  it,  the  firm  was  held  liable  for  the  value  of  the  horse ; '  but 
the  acts  must  be  such  as  are  within  the  scope  of  the  real  or  apparent 
authority  of  the  partners,  or  liability  does  not  attach  against  those 
members  of  the  firm  who  never  assented  to  the  act.  Thus,  where  0- 
W  and  S,  three  New  York  members  of  a  firm,  without  the  knowl- 
edge of  P,  the  Philadelphia  member,  and  contrary  to  the  articles  of 
copartnership,  entered  into  stock  speculations  with  the  trust  funds 
of  an  estate  of  which  S  was  an  executor,  whereby  the  estate  sustained 
a  serious  loss,  it  was  held  that  P  could  not  be  held  chargeable  for  any 
portion  of  the  loss.' 

'Merchant  7.  Belding,  49  Hqw.  Pr.  0x1,0x1  joint  accoant.    H,  one  of  the  part- 

(N.  T.)  344 ;  Fall  River  Bank  v.  Sturte-  ners,  was  appointed  acting  agent  in  par- 

▼ant,  13  Cush.  (Masfl.)  872 ;   Oayton  v.  chasing  land  and  prosecating  the  boai- 

Hondy,  27Mo.  536.  nees.    It  was  held  that  the  firm  was 

*  Merchant  v.  Belding,  ante.  responsible  for  all  his  contracts  for  the 

*Capelle  v.  Hall,  12  Bankruptcy  Bcugf.  purchase  of  land,  for  the  employment 

1;    Witcher    v.   Brewer,  49  Ala.   119;  of  help  and  the  supplies  necessary  to 

Pahlman  v.   Taylor,    75  111.  039.      In  enable  him  to  prosecute  the  business, 

Adeev.  Demorest,  54  Barb.  (N.  Y.)  483,  Leflfler  y.  Rice,  44  Ind.  103;  that  all 

two  persons   were  engaged  in  buying  the  partners  pWma/ocM  are  agents  for 

and  selling  oats.    One  of  the  partners  the  firm,  and  authorized  to  bind  it ;  see 

borrowed  a  quantity  of  oats  of  a  third  Mitchell-v.  Beatty,  1  Phlla.  (Penn.)  133; 

party,  and  both  were  held  liable  there-  London  Savings  Bank  Society  y.  Hagers- 

for,  they  being  for  the  common  benefit  town,  etc..  Bank,  36  Penn.  St.  498 ;   £d- 

of  both.    In    Haskinson   v.  Elliott,  62  wards  v.  Tracer,  62  id.  374 ;  Tucker  v. 

Penn.  St.,  one  partner  borrowed  money  Penslee,  36  N.  H.  167 ;  Yeager  v.  Wal- 

on  the  credit  of  the  firm,  and  within  the  lace,  57  Penn.  St.  865. 

general  scope  of  its  authority,  and  the  *  Dickinson  v.  Dickinson,   25  Gratt. 

usual   course  of  its   business,  and  the  (Va.)  821. 

firm  was  held  responsible  therefor,  and  <^  Campbell  v.  Bo  wen,  49  Oa.  417. 

the  court  held  that  the  rule  applied  as  '  Witcher   v.  Brewer.    49  Ala.  119 ; 

well  to  partnerships  formed  for  manu-  Heim  y.  McGoughan,  32  Miss.  17 ;  Ghes- 

facturing  or  mechanical  purposes,  as  to  ter  v.  Dickinson,  62  Barb.  (N.  Y.)  349 ; 

special    or    general    partnerships.      In  Billings  y.  Meigs.  53  id.  272. 

Mead  v.  Shepard,  54  Barb.  (N.  Y.)  474,  '  Guillon  v.  Peterson,  9  Phila.  (Penn.) 

several  persons  entered  into  an  a^ree-  225 ;   Bankhead   v.  Alloway,  6    Cold, 

ment  in  writing,  involving  the  puriuiase  (Tenn.)  56. 
of  land  and  the  cutting  of  timbKsr  there- 

83 
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Mr.  Lindley/  in  commenting  upon  the  powers  of  a  partner,  says  ; 
''  It  is  clearly  settled  that  any  member  of  an  ordinary  trading  part- 
nership can  bind  the  firm  by  drawing,  accepting,  or  indorsing  bills  of 
exchange,  or  by  making  and  indorsing  promissory  notes  in  its  name.* 
And  if  two  partners  unknown  to  each  other  give  two  bills  in  the  name 
of  the  firm  in  payment  of  the  same  demand,  the  firm  will  be  liable  on 
both  bills,  if  held  by  a  bona  fide  holder  for  yalue."  * 

One  partner,  however,  has  no  implied  power  to  bind  his  copartners, 

otherwise  than  jointly  with  himself,  consequently  a  joint  and  several 

promissory  note,  signed  by  one  partner  for  himself  and  copartners, 

does  not  bind  them  severally,*  although  it  does  bind  them  and  him 

.jointly,*  and  him  separately.* 

In  consequence  of  the  doctrine  that  every  member  of  an  ordinary 
trading  partnership  has  authority  to  draw,  accept,  and  indorse  bills  in 
its  name,  if  a  member  of  such  a  partnership  goes  abroad  and  gives 
his  copartner  a  power  of  attorney  to  manage  his  affairs,  and  draw,  ac- 
cept, or  indorse  bills  in  his  name,  this  authority  warrants  the  attorney 
in  putting  his  principal's  name  to  non-partnership  bills  only,  his 
authority  to  put  the  partnership  name  to  partnership  bills  being  inde- 
pendent of,  and  unaffected  by,  the  letter  of  attorney.^ 

With  respect  to  partnerships  which  are  not  trading  partnerships, 
the  question,  whether  one  partner  has  any  implied  authority  to  bind 
his  copartners,  by  putting  the  name  of  the  firm  to  a  negotiable  instru- 
ment, depends  upon  whether  the  business  of  the  partnership  is  such 
that  dealings  in  negotiable  instruments  are  necessary  for  its  transac- 
tion, or  are  usual  in  partnerships  of  the  same  description.*  In  the 
absence  of  evidence  showing  necessity  or  usage,  the  power  has  been 
denied  to  one  of  several  mining  adventurers,*  quarry  workers, >^  farm- 
ers,*! solicitors." 

Whether  directors,  secretaries,  or  managers  of  companies  have 
power  to  bind  the  companies  to  which  they  belong  by  bills  of  exchange 
or  promissory  notes,  depends  upon  the  company's  charter.  Act  of 

*  Lindley  on  Partnersliip,  pp. 214-287.        "^  Attwood  v.  Munninffs,  7  B.  &  G.  378. 

*  Bee  Pincknej  v.  Half,  1  Salk.  126 ;        »  See  Dickinson  y.  valpj,  10  B.  A  C. 
Dickinson  v.  Valpy,  10  B.  &  C.  128 ;    128. 

Sutton  V.  Gregory.  2  Peake,  150;  Smitli  •  Brown  v.  Byers,  16  M.  &  W.  259  ; 

v.  Baily,  11  Bfod.  401 ;  Lewis  v.  Reilly,  Dickinson  ▼.  Valpy,  10  B.  &  C.  128;  Com- 

1  Q.  B.  849.  pare  Brown  v.  Kidder.  8  H.  &  N.  858. 

*  Davison  v.  Robertson,  3  Dow.  218.  ^^  Thicknesse  ▼.  Bromilow,2  O.  &  J. 
*&ee  Perring  v.  Hone,  4  Bing.82;  2  425. 

Car.  &  P.  401.  "  Greenslade  ▼.  Dower,  7  B.  &  C.  635. 

*  Maclae  v.  Satberland,  8  E.  &  B.  1.  ^^  Hedley  v.  Bainbridge,  3  Q.  B.  316 ; 

*  See  Elliot  v.  Davis,  2  Bos.  &  P.  888 ;  Levy  v.  Pyne,  Car.  &  Marsb.  458 ;  Ear- 
Gillow  v.  Lillie,  1  Bing.  N.  C.  695.  man  v.  Jobnson,  2  E.  &  B.  61. 
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Parliament^  or  deed  of  settlement.  Prima  facie  there  is  no  such  power. 
This  has  been  decided  in  the  cases  of  a  salvage  company,^  mining 
company,'  gas  company/  washing  company/  salt  and  alkali  company/ 
A  fortiori  is  there  no  power  where  the  company's  deed  is  express  to 
that  eflect.* 

On  the  other  hand,  instances  have  oocnrred  in  which  companies 
have  been  held  bound  by  bills  and  notes  issued  by  their  directors, 
they  having  been  authorized  to  issue  such  instruments  under  the 
companies'  deeds  of  settlement.  Where  this  power  exists,  a  bill  or 
note  issued  on  behalf  of  the  company  binds  the  company,  although 
such  bill  or  note  may  have  been  issued  irregularly,  and  without  the 
observance  of  all  the  precautions  contained  in  the  company's  deed.^ 

It  must  be  borne  in  mind  that,  although  a  person  may  not  have 
authority  to  use  the  name  of  another,  so  as  to  render  him  liable  on  a 
bill  or  note,  he  may  nevertheless  have  sufficient  authority  to  transfer 
the  property  therein.  Therefore,  where  A  drew  a  bill  on  B  who 
accepted  it,  and  A  indorsed  it  in  blank  and  gave  it  to  a  company,  and 
two  of  the  directors  of  the  company  indorsed  the  bill  in  blank  for  the 
company  and  gave  the  bill  thus  indorsed  to  the  plaintiff,  it  was  held 
that  the  plaintiff  was  entitled  to  sue  the  acceptor,  although  the 
indorsement  to  him  by.  the  company  was  put  in  issue,  and  the  direct- 
ors had  no  power  to  render  the  company  liable  by  indorsing  bills  in 
its  name.* 

Before  leaving  the  subject  of  negotiable  instruments,  it  may  be 
observed  that  it  is  often  difficult  to  say  whether  they  purport  to  be 
the  paper  of  a  firm  or  company,  or  only  that  of  some  one  or  more  of 
the  partners  or  directors.  Unless  the  paper  purports  to  be  the  paper 
of  a  firm  or  company,  no  one  whose  name  is  not  on  the  paper  is  liable 
to  be  sued  on  it.    This  subject  will  be  adverted  to  hereafter. 

>  Thompson  v.  Universal  Salvage  Co.,  8on»  1  H.  &  N.  165 ;  and  Lindas  v.  Mel- 

1  Ex.  004.  rose,  2  id.  298.  and  3  id.  177,  the  point 

<  Dickinson  v.  Valpv,  10  B.  &  C.  128 ;  decided  was,  that  the  defendants  were 

Brown  v.  Myers,  16  M.  ft  W.  252.  not  personally  liable  on  the  notes  there 

'  Bramah  v.   Roberts,  3  Bing.  N.  C.  in  question.    These  cases  by  no  means 

068.  decided  that  the  companies  would  have 

^  Neale  v.  Tnrton,  4  Bing.  149.  been  liable  without  proof  of  authority 

*  Bait  v.  Morell,  12  A.  £  E.  745 ;  see  in  their  directors  to  issue  notes  on  their 
the  judgment  of  Coleridge,  J.  behalf.    The  marginal  notes  of  the  re- 

*  Doott  ▼.  Colbum,  26  Sea  v.  276.  porters  go  too  far,  and  are  apt  to  mis- 
"^  Gordon  v.  Sea  Fire  and  Life  Assur-    lead.    In  Holford  v.   Camerons,  Coal- 

aoM  Co.,  1  H.  &  N.  599 ;  Thompson  v.  brook,  etc.,  Co.,  16  Q.  B.  442 ;  and  Ed- 

The  Wesleyan  Newspaper  Assoc.,  8  C.  wards  v.  Camerons,  Coalbrook,  etc.,  Co., 

B.  849 ;  Allen  ▼.   Sea  Fire    and    Life  6  Ex.  269,  the  action  was  against  the 

Assurance    Co.,   9  id.  574;   Forbes  v.  company,  but  the  authority  of  the  di- 

Marshall,  11  Ex.  166;  Madae  v.  Suther-  rectors  to  bind  it  by  bills  was  not  in  issue, 

land,  8  E.  &  B.  2.    In  Aggs  v.  Nichol-  ^  Smith  v.  Johnson,  8  JI.  ft  N.  222. 
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One  of  the  most  important  of  the  implied  powers  of  a  partner  is 
that  of  borrowing  mmiey  on  the  credit  of  the  firm.  The  sadden  exi- 
gencies of  commerce  render  it  absolntelj  neoessary  that  snch  power 
should  exist  in  the  members  of  a  trading  partnership,  and  accordingly 
in  a  comparatiTcly  early  case  this  power  was  clearly  recognised.  It 
has  been  already  seen  that  one  partner  can  bind  the  firm  by  a  bill  or 
note,  upon  which  money  may  of  coarse  be  obtained,  by  the  eyery-day 
process  of  disconnting,  and  the  power  of  one  partner  to  pledge  part- 
nership goods  for  advances  is  eqnally  well  established.  At  the  same 
time,  this  power  of  borrowing  money,  like  every  other  implied  power 
of  a  partner,  only  exists  where  it  is  necessary  for  the  transaction  of 
the  partnership  business  in  the  ordinary  way ;  and  consequently  if 
money  is  borrowed  by  one  partner  for  the  declared  purpose  of  increas- 
ing the  partnership  capital,*  or  of  raising  the  whole  or  part  of  the 
capital  agreed  to  be  subscribed  in  order  to  start  the  firm,'  or  if  the 
business  is  such  as  is  customarily  carried  on  on  ready  money  prin- 
ciples, 0.  g.y  mining  on  the  cost-book  principle,*  the  firm  will  not 
be  bound  unless  some  actual  authority  or  ratification  can  be  proved. 
Still  less  will  the  firm  be  bound  where  borrowing  is  prohibited,  and 
the  person  advancing  the  money  is  aware  of  the  prohibition.* 

The  mere  fact  that  the  money  borrowed  has  been  bona  fide 
applied  to  partnership  purposes  is  not  sufficient  to  render  the  firm 
liable  to  repay  it,  where  there  was  no  actual  or  implied  authority  to 
borrow,  and  there  has  been  no  ratification  of  the  loan.*  There  are, 
however,  some  decisions  in  equity  which  go  to  show  that  if  directors, 
having  no  power  to  borrow,  do  bona  fide  borrow  money  for  the  pur- 
poses of  the  company,  and  apply  the  money  to  such  purposes,  they 
have  a  right  to  be  reimbursed  by  the  shareholders.^  The  propriety 
of  this  is,  however,  open  to  serious  doubt,  both  in  point  of  law  and 
in  point  of  expediency ;  in  point  of  law,  because  the  terms  of  the 
contract  made  between  the  directors  and  the  shareholders,  exclude 

'  See  Lane  v.  Williama,  2  Vem.  277,  Barmester  t.  Morris,  6  Ex.  796;  RSekets 

202 ;  BothweU  v.  HamphrieB,   1    Esp.  t.  Bennett,  4  G.  B.  686. 
406 ;    Denton   v.  Bodie,   3  Camp.  493 ;        *  Worcester  Corn  Exch.  Co.,  3  ]>o  O. 

Lloyd  V.  FresUfield,  2  Car.  &  P.  333.  E.  M.  &  G.  180. 

C.  L.  R.  12 ;  Ex  parte  Bonbonus,  8  Vea.        •  See  <3^alwa7  v.  Ifatbew,  10  East.  864; 

640  ;  Bee,  too,  De  ^beyre  v.  Bardaj.  23  Worcester  Com  Exch,  Co..  3  De  G.  M. 

Beav.  125, etc;  Gordon  v.  Ellis,  7  Man.  &  G.  180;  Barmester  ▼.  Norris,  6  Ex.  796 

&  Gr.  607 ;  Brown  v.  Kidger,  3  H.  &  N.  Ricketts  v.  Bennett,  4  C.  B.  686.  R   C. 

858.  L.  R.  56 ;  Hawtayne  t.  Boome,  7  BL  & 

*  Fisher  v.  Taylor,  2  Ha.  218.  W.  595. 

»  Greenslade  v.  Dower,  7  B.  &  C.  635,        »  Ex  Mirte  Chippendale,  4  De  G.  M.  & 
R  C.  L.  R.  14  G.  19  ;  Ex  parte  Bignold,  22  Bear.  143. 

*  flawtayne  ▼.  Bourne,  7  M.  &  W.  595; 


Legal  Liabilities.  661 

the  right  of  the  former  to  any  indemnity  in  reepect  of  transactions 
done  by  them  contrary  to  the  trust  reposed  in  them ;  and,  in  point  of 
expediency^  because  the  effect  of  the  decisions  is  to  place  shareholders 
at  the  mercy  of  directors,  by  affording  to  the  latter  that  which  is, 
practically,  unlimited  credit — the  very  thing  shareholders  in  unlimited 
companies  so  anxiously  endeavor  to  avoid. 

There  is  a  practical  difference  between  borrowing  money  and  pro- 
curing work  and  materials  on  credit,  which  requires  notice.  The 
difference  consists  in  this,  that  he  who  possesses  power  to  borrow  on 
the  credit  of  another  has  a  much  more  extensive,  and  therefore  more 
easily  abused,  trust  reposed  in  him  than  one  who  is  empowered  only 
to  pledge  the  credit  of  another  for  value  received,  when  the  pledge  is 
given.  A  power,  therefore,  to  incur  debt,  which  is  necessarily  inci- 
dental to  almost  every  partnership  and  Company,  by  no  means  involves 
a  power  to  borrow  money;  and  the  cases  which  show  that  adventurers 
in  cost-book  mines  are  liable  for  supplies  furnished  to  the  mine>*  but 
not  for  money  borrowed  for  the  purposes  of  the  mine,*  show  that  the 
difference  here  alluded  to  is  judicially  recognized.' 

Connected  with  the  subject  of  borrovring  money  is  increasing  cap- 
ital. A  sole  trader  who  borrows  money  for  the  purpose  of  his  trade 
cannot  with  propriety  be  said  to  increase  his  capital ;  but  if  two  or 
more  persons  are  in  partnership,  and  each  borrows  money  on  his  own 
separate  credit,  and  the  money  is  then  thrown  into  the  common  stock, 
the  capital  of  the  firm,  as  distinguished  from  the  capital  of  the  per- 
sons composing  it,  may  with  propriety  be  said  to  be  increased.  But, 
in  this  case,  the  firm  is  not  the  borrower,  nor  is  it  debtor  to  the  lender 
for  the  money  borrowed.  If  a  firm  borrows  money  so  as  to  be  itself 
liable  for  it  to  the  lender,  the  capital  of  the  firm  is  no  more  increased 
than  is  the  capital  of  an  ordinary  individual  increased  by  his  getting 
into  debt.  When,  therefore,  it  is  said  that  onepartndr  has  no  implied 
power  to  borrow  on  the  credit  of  the  firm  for  the  purpose  of  increas- 
ing its  capital,  what  is  meant  is,  that  one  partner,  as  such,  has  no 
power  to  borrow  on  the  credit  of    himself  and  copartners,  money, 

» Tredwen  v.  Bourne,  6  M.  &  W.  461 ;  purchase    of   necessaries.      Darby    v. 

Hawken  v.  Bourne,  8  icL  708.  Boucher,  1  Salk.  279.     So,  a  husband  is 

*  Hawtajne  v.  Bourne,  7  M.  &  W.  595 ;  not  liable  for  money  lent  to  his  wife  to 

Burmester  y.  Norris,  6  ISz.  796  ;    Rick-  enable  her  to  obtain  necessaries,  and  ap- 

etts  V.  Bennett,  4  C.  B.  686,  E.  C.  L.  B.  plied  by  her  for  that  purpose.    Knox  v. 

56 ;  Brown  v.  Byers,  16  M.  &  W.  252.  Bushell,  8  C.  B.  (N.  S.)  384 ;  see  further 

'  The  case  of  infants  is  analogous ;  an  Beldon    v.  Campbell,  6    Ex.  886 ;  Ex 

infant  is  liable  for  necessaries,  but  not  parte    Chippenaale,   4   Be    G.    M.    & 

for  money  lent,  though  applied  in  the  G.  40. 
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which  each  was  to  obtain  on  his  individual  credit,  and  then  to  bring 
in  to  the  common  stock.'  Unless  the  expression  means  this,  it  means 
nothing. 

In  a  late  case  the  capital  of  a  limited  joint-stock  company  had 
been  expended,  and  a  majority  of  shareholders  proposed  to  borrow 
money  on  the  credit  of  the  company.  A  dissentient  minority  sought 
to  restrain  the  majority  from  so  doing,  and  reliance  was  placed  on 
the  doctrine  that  the  capital  of  the  company  could  not  be  increased 
by  borrowing  money  without  the  consent  of  all  the  shareholders.  But 
it  was  held  competent  for  the  majority  to  borrow  money  on  the  credit 
of  the  company,  and  that  the  doctrine  relied  on  had  no  application  to 
the  case  ;  the  capital  of  the  company  being  one  thing,  and  that  which 
was  sought  to  be  increased  by  borrowing  (viz.,  the  cash  in  hand)  being 
a  different  thing." 

Whether  the  directors  of  a  company  have  power  to  borrow  money 
on  its  behalf  or  not  must  depend  upon  the  constitution  and  its  char- 
ter. Act  of  Parliament,  or  deed  of  settlement  Bailway  and  other 
companies  governed  by  the  Companies  Clauses  Act,  usually  have 
power  to  borrow  by  virtue  of  their  special  acts.*  A  power  to  borrow 
is  so  necessary  to  a  banking  company  that  its  directors  can  scarcely 
be  deprived  of  it ;  and  there  are  several  cases  in  the  books  in  which 
their  power  was  held  to  have  been  exercised  so  as  to  bind  the  com- 
pany.* Where  directors,  having  power  to  borrow  on  behalf  of  a  com- 
pany, exercise  that  power,  the  company  will  be  liable  to  a  bona  fide 
lender,  although  the  directors  may  not  comply  with  all  the  provisions 
of  the  company's  deed  relating  to  the  borrowing  of  money.*  A  loan 
by  a  director  to  a  company  of  which  he  is  a  director  appears  to  be 
invalid,  unless  confirmed  by  the  shareholders  of  the  company.* 

In  Byron  v.  The  Metropolitan  Saloon  Omnibus  Company,'  it  was 

»See  Qreenslade  v.  Dower,  7  B.  &  C.  B.  27,E.C.L.  R.88;  GhiUoway's  Ca.,  18 

685  J  Fisher  v.  Taylor,  2  Ha,  318.  as  to  Jur.  885,  V.  C  S. 

thejpower  of  one  partner  to  do  this.  *  Rojal  British  Bank  v.  Tarquaud,  5 

^Bryonv.  Metropolitan  Saloon  Omni-  E.   &  B.  248,  and  6  id    827;  Asar  ▼. 

bns  Ck>mpany,  limited,  4  Jnr.  (N.  8.)  680  Athemenm  Life  Assnrance  Soe.,  3  C.  B. 

and  1262.  (N.  S.)  725. 

'  Furness  v.  Catterham  Railway  Com-  *  Teversham  v.  Camerone  Coalbrook 

pany,  25  Beav.  614,  and  the  cases  there  Co.,  8  De  G.  &  Sm.  296;  but  see  Mur- 

cited  ;    and  see,  also,  as  to  loan  notes,  ray's  Ex.  Ca.,  5  De  G.  M.  &  G.  746 ;  Be 

Campbell  y.  London  and  Brighton  Rail.  Baker's  Claim,  6  Jur.  (N.  8.)  240,  where 

Co.,  5  Ha.  519.  it  was  held  that  advances  by  the  direct- 

^  Bank  of  Australasia  v.  Breillat,  6  ors  were  not  prohibited  by  7  &  8  Vict,  c 

Moore's  P.  C.  152.  and  12  Jur.  189 ;  Mac-  110,  §29. 

lae  V.  Sutherhind,  8  E.  &  B.  1,  E.  C.  L.  U  Jur.  (N.  8.)  680,  and  1262 ;  Bryon  v. 

R.  77 ;  Royal  Brit.  Bank  t.  Turqoaud,  5  Metropolitan  Saloon  Om.  Co.  is  now  re- 

E.  &  B.  248,  E.  C.  L.  R.  85,  and  6  E.  &  ported  (on  appeal)  in  8  De  G.  <Sb  J.  123. 
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held  competent  for  a  majority  of  the  shareholders  of  a  limited  com- 
pany to  borrow  money  on  the  credit  of  the  company ;  and  in  The 
Australian  Auxiliary  Steam  Clipper  Company  y.  Mounsey/  it  was 
held  that  a  limited  company  was  bound  by  debentures  sealed  with  its 
seal,  and  issued  under  the  authority  of  a  resolution  come  to  at  an 
extraordinary  general  meeting,  and  upon  which  money  had  been  bor- 
rowed in  pursuance  of  the  same  resolution.  These  decisions  do  not 
warrant  any  such  propositions  as  that  the  directors  of  a  company, 
governed  by  the  Joint-Stock  Companies  Act,  1856,  have  power  to 
borrow  money  on  behalf  of  such  company ;  they  only  show  that  where 
the  directors  have  no  such  power  by  the  original  regulations  of  the 
company,  it  can  be  afterward  conferred  upon  them  without  the  con- 
currence of  aS  the  shareholders. 

A  power  to  borrow  does  not  authorize  the  issue  of  debentures  for 
any  other  purpose  than  to  secure  money  lent.* 

One  partner  has  implied  power  to  bind  the  firm  by  checks  drawn 
on  the  bankers  of  the  firm  in  the  partnership  name.' 

If  a  debt  is  owing  to  a  firm,  payment  by  the  debtor  to  any  one 
partner  extinguishes  the  claim  of  all,  each  partner  being  ostensibly 
the  agent  of  all  the  rest  to  get  in  debts  owing  to  the  firm.^  After  a 
dissolution,  payment  to  any  one  of  the  partners  discharges  the  debtor,* 
even  though  a  third  person  is  appointed  to  collect  the  debts  owing 
to  the  firm,  and  the  creditor  is  aware  of  that  fact ;  for  it  is  said  there 
is  nothing  in  such  an  arrangement  to  exclude  any  partner  from  acting 
as  nsnal.<  So,  if  there  are  two  firms,  with  one  common  partner,  and 
a  bill  of  exchange  is  given  to  one  firm  and  is  indorsed  by  it  to  the 
other,  payment  to  the  first  is  an  answer  to  an  action  brought  on  the 
bill  by  the  second.' 

Moreover,  when  it  is  said  that  payment  to  one  partner  is  payment 
to  all,  it  is  supposed  that  the  payment  is  made  in  discharge  of  a  debt 
due  to  the  firm.  If  it  is  due,  not  to  the  firm  but  to  one  of  the  partners, 
the  rule  does  not  hold.  Therefore,  if  an  owner  of  goods  sells  them, 
the  purchase-money  must  be  paid  to  him  or  his  agent;  and  payment 
to  a  person  Interested  with  him  in  the  profits  accruing  from  the  sale 

U  E.  &  J.  783.  108 ;  Brasier  y.  Hadaon,  9  Sim.  1.     See 

•  West  Corn.  Bail.  Co.  v.  Mowatt,  12  Philips  v.  PhiUps,  8  Ha.  281,  as  to  the 
Jar.  407,  V.  C.  E.  receipts  of  a  surviving  partner. 

•  Laws  V.  Rand,  4  Jar.  (N.  S.)  74,  C.  P.  •  Bristow  v.  Taylor,  2  Stark.  50.  B.  C. 
As  to  checks  drawn  by  directors,  see  L.  R.  8;  Porter  v.  Taylor,  6  M.  &  S.  156; 
Gloacester,  Aberystwith,  etc..  Rail.  Co.,  King  v.  Smith,  4  Car.  &  P.  106,  E.  C.  L. 
18  Jur.  815,  L.  J.  B.  19. 

«Anon.,  12  Mod.  446.  ''See  Jacaud  v.  French,  12  East,  817. 

•  Duff  V.  The  East  India  Co.,  15  Ves. 


664  Mutual  Rights  of  Partneks. 

will  not  do ;  for  though  the  two  may  be  qtuj^i-partnera  by  reafion  of 
their  community  of  interest  in  the  profits,  it  does  not  therefore  follow 
that  he  who  is  to  share  the  profits  is  entitled  to  receiye  the  proceeds 
of  the  sale  of  the  goods  themseWes  which  belong  exelnsively  to  the 
other.  ^  So^  where  a  court  orders  payment  to  be  made  to  one  partner 
by  name,  the  order  must  be  strictly  obeyed,  and  payment  to  the 
partner  of  the  person  named  in  the  order  will  not  sulSice,  though  both 
are  defendants  in  the  suit  in  which  the  order  is  made.* 

As  one  partner  can  accept  payment  of  a  debt  due  to  the  firm,  so  he 
can  effectually  release'  and  give  a  yalid  receipt  for  such  debt/  It  is, 
howeyer,  to  be  remembered,  that  although  one  partner  had  implied 
authority  to  get  in  debts  owing  to  the  firm  and  to  giye  dischargee  for 
them,  still  a  receipt  is  not  condusiye  eyidence  of  pajrment ;  so  that 
if  one  partner  giyes  a  receipt  in  fraud  of  his  copartners,  it  will  not 
preclude  the  firm  from  recoyering  the  money.'  Nor  will  a  release 
giyen  by  one  partner  bind  the  firm  if  the  releasing  partner  acts  in 
fraud  of  his  copartners  and  in  collusion  with  the  debtor.' 

If  one  of  seyeral  partners  assents  to  a  deed  executed  by  a  debtor  of 
the  firm  in  fayor  of  his  creditors,  the  firm  is  bound  by  the  deed,*  and 
the  doctrine  that  one  partner  has  no  implied  authority  to  bind  his 
copartners  by  an  instrument  under  seal,  has  no  application  to  such  a 
case.' 

One  partner  can  bind  the  firm  by  assenting  to  a  transfer  of  a  debt 
due  to  it,  as  for  example,  to  a  transfer  of  the  firm's  account  fxx>m 
their  banker  to  his  successor  in  business.'  So,  where  a  creditor  of 
the  firm  assigns  the  debt  due  to  him,  and  one  of  the  partners  recog- 
nizes the  transfer  and  promises  to  pay  the  transferee,  the  firm  is 
bound  by  this  promise." 

Again,  one  partner  may  receiye  a  bill  in  payment  of  a  debt  due  to 
the  firm,  and  so  preclude  the  firm  from  suing  for  the  debt  so  long  as 
the  bill  is  running." 

Although  each  partner  has  power  to  receiye  payment  of  a  partner- 

1  See  Smith  y.  Wataon,  2  B.  &  C.  401.  *  Aspinall  y.   The  London  &  N.  W. 

<  See  Showier  y.  Stoakes,  2  Dowl.  &  Rail.  Co.,  11  Ha.  S25. 

L.  8.    As  to  payments  hj  the  Account-  ^  See   Morans    y.  Armstrong,  Arms. 

ant-General  to  one  of  eeveral  partners,  M'Art.  &  Ogle,  Ir.  N.  P.  Rep.  25 ;  Dadg- 

see  10  Ord.  of  Aug.  1850, 5  Jur.  (N.  8.)  eon  y.  O'ConneU,  12  Ir.  Eq.  566. 

371,  part  2.                        ,  *  Dudgeon  ▼.  O'ConneH,  12  Ir.  Eg.  566. 

*  Bee  Hawkshaw  y.  Parkin8,2  Bwanst.  •  Beale  y.  Caddick,  2  H.  &  N.  826. 

569.  ^  Lacy  y.  M'Neile.  4  Dow.  &  Ry.  7  E. 

«  Henderson  y.  Wild,  2  Gamp.  561.  C.  L.  R.  16. 

>  Farrar  v.  Hutchinson,  9  A.  &  B.  641.  "  See  Tomlins  y.  Lawrence,  3  Moo.  ft 

E.  C.  L.  R.  36;  Henderson  y.  WUd,  2  P.  555. 
Camp.  561. 
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ship  debt^  and  to  give  a  diBoharge  for  it  on  payment,  it  does  no^oUow 
that  he  has  power  to  compromise  or  settle  the  debt  in  any  way  he 
likes  without  payment.  As  a  general  proposition,  an  aftithority  to 
receive  payment  of  a  debt  does  not  include  an  authority  to  settle  it 
iu  some  other  way;  and  if  an  agent,  instead  of  receiving  the  money 
he  is  authorised  to  demand,  arranges  with  the  debtor  that  a  sum 
owing  to  him  by  the  agent  himself,  shall  be  set  off  against  the  money 
due  to  his  principal,  which  shall  be  considered  as  paid,  this  is  not 
such  a  payment  as  will  bind  the  principal,  or  preclude  him  from 
suing  his  own  debtor  for  the  amount  of  his  debt.* 

A  promise  by  one  partner  to  pay  a  debt  owing  by  the  firm',  un« 
doubtedly  binds  the  firm.*  How  far  a  promise  by  one  will  prevent 
the  Statute  of  Limitations  from  running  in  favor  of  the  others  will  be 
seen  hereafter.* 

If  a  debt  is  owing  to  a  firm,  tender  to  one  partner  is  tender  to  all ; 
and  if  a  debt  is  owing  by  a  firm,  tender  by  one  is  tender  by  all ;  *  and 
if,  after  tender  by  a  firm,  the  creditor  demands  the  sum  tendered,  a 
refusal  to  pay,  made  by  the  partner  on  whom  the  demand  is  made,  is  a 
refusal  by  the  firm.* 

One  partner  has  no  implied  authority  to  bind  his  copartners  by 
deed.'  A  release  of  a  debt  or  demand  stands  on  a  peculiar  ground, 
and  will  bind  the  firm  though  executed  by  one  partner  only.^  A  deed 
.executed  by  one  partner  in  the  name  and  in  the  presence  of  his  copart- 
ners is  deemed  an  execution  by  them  ;  *  and  if  one  partner  executes 
a  warrant  of  attorney  in  the  partnership  name,  with  the  consent  of 
his  copartner,  the  court  will  not  set  it  aside  on  the  ground  that  the 
latter  did  not  execute  it' 

A  joint  and  several  bond  executed  by  one  partner  in  the  name  of 
himself  and  copartners  binds  him  separately,  although  it  is  invalid 
against  them  ;  *'  and  it  has  been  held  that  a  deed  purporting  to  be 

>  See  Young  t.  White,  7  Beav.  (506 ;  •  HarriBon  v.  JacksoA,   7  T.  R.  207  ; 

Underwood  ▼.  NichoUs,  17  C.  B.  289 ;  Stei^lits  v.  Eggington,  Holt,  141,  E.  C. 

8tor7  on  Agency,  §  98  ;  and  see  as  to  L.  R.  8.    As  to  presuming  an  authority 

the  application  of  this  principle  to  part-  given  by  deed,  see  Holt,  141 . 

ners,  Nottidge  y.  Pritchard,  2  CI.  &  Fin.  ''  See  Hawksliaw  v.  Parkins,  2  Swanst. 

879,  and  WiOlace  v.  Kelsall,  7  M.  &  W.  589,  and  as  to  creditors'  deeds.  Dungeon 

264.  V.  O'Connell  12  Ir.  Eq.  566. 

*Anon.  V.  Layfield. Holt.  434, E.  C.  L.  'Ball  v.   Dunsterville,  4  T.  R.  818; 

R.  8;  Lacy  v.  M'Neile,4  Dow.  &  Ry.  7  Bum  v.  Bum,  8  Ves.  578.    In  Orr  ▼. 

E.  C.  L.  R.  16.  Chase,  1  Mer.  729,  a  bond  executed  by 

'  A  promise   to   one  inures   to    the  one  partner  in  the  name  and  on  behalf 

benefit    of    all.     White    v.    Williams,  of  the  firm,  was  held  to  be  the  bond  of 

Willm.  Woll.  it  Hod.  52.  the  firm ;  and  see  Palmer  y.  Justice  As- 

^  Donglas  v.  Patrick,  8  T.  R.  688.  surance  8oc.,  6  E.  &  B.  1015. 

•  Peirse  v.  Bowles,  1  Stark.  828.  *  Brutton  ▼.  Burton,  1  Chitty ,  707. 

^^  Elliott  7.  Davis,  2  Bos.  SB  P.  888. 
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made  ^y  all  the  partners  of  a  firm,  and  to  assign  all  their  property  to 
trustees  for  creditors,  is  operative  against  a  partner  who  executes  it 
although  his  copartners  ultimately  decline  to  execute  it  also.' 

The  inahility  of  one  partner  to  bind  himself  and  copartners  by  deed, 
has  little,  if  any,  bearing  on  the  validity  of  deeds  entered  into  by  in- 
coiporated  companies.  The  question,  whether  an  instrument  sealed 
with  the  seal  of  an  incorporated  company  is  binding  on  the  company, 
depends,  1,  on  the  authority  by  which  the  seal  was  afiBxed  to  the  in- 
strument, and  2,  on  the  nature  of  the  instrument.  An  instrument  to 
which  the  seal  has  been  affixed  by  a  person  who  has  no  authority  to 
affix  it,  is  in  fact  a  forged  instrument.*  On  the  other  hand,  an  in- 
strument sealed  by  the  proper  officers  is,  prima  facie,  binding  on  the 
body  corporate  ;  and  although  the  presence  of  the  seal  does  not  have 
the  effect  of  binding  the  corporation  with  respect  to  matters  altogether 
ultra  viresy  it  does  preclude  it  from  taking  advantage  of  the  non- 
observance  of  preliminary  formalities,  if  the  person  dealing  with  its 
managers  had  not  notice  of  such  non-observance.' 

If  several  partners  grant  a  lease,  any  one  of  them  may  distrain, 
or  appoint  a  bailiff  to  distrain,  in  the  name  of .  ail ;  and  a  distress 
by  one  partner,  or  by  the  bailiff  appointed  by  him,  will  be  lawful,  al- 
though the  other  partners  are  tio  parties  to  the  distress,  and  do  not 
assent  thereto.^ 

How  far  one  partner  can  bind  the  firm  by  a  guarantee  obliging  the 
firm  to  pay,  if  some  other  person  does  not,  has  been  much  disputed. 
The  result  of  the  latter  cases  appears  to  be,  that  unless  it  can  be 
shown  that  the  giving  of  guarantees  is  necessary  for  the  carrying  on 
of  the  business  of  the  firm  in  the  ordinary  way,  one  of  the  members 
will  be  held  to  have  no  implied  authority  to  bind  the  firm  by  them ; 
for,  generally  speaking,  it  is  not  usual  for  persons  in  business  to 
make  themselves  answerable  for  the  conduct  of  other  people.* 

The  subject  was  much  considered  in  Brettel  v.  Williams.*  There 
the  defendants,  who  were  railway  contractors,  made  a  sub-contract 
for  the  performance  of  part  of  some  work  they  had  undertaken.  The 
sub-contractor  required  a  quantity  of  coal,  and.  one  of  the  defendants, 

>  Bowker  v.  Bardakin,   11  M.  &  W.  Brit.  Bank  v.  Tarqoaad,  5  £.  &  B.  248, 

128 ;  Gamberledge  v.  Lawoon,  1  G.  B.  and  6  id.  827 ;  Agar  v.  The   Atheneum 

(N.  S.)  709,  and  compare  Latch  t.  Wed-  Life  Insurance  Co..  3  0.  B.  (N.  S.)  725 ; 

lake,  11  A.  &  E.  959.  Scott  v.  Ck>lbam,  26  Beav.  276. 

'  See  Bank  of  Lreland  v.  Evans'  Ghari-  *  See  Robinson  y.  Hofman,  4  Bing. 

ties,  5  Ho.  Lo.  Ca.  389.  662,  and  the  cases  there  cited. 

* Bateman  r.  The  Mayor  of  Ashton, 3  'See  Crawford  v.  Sterling,  4 Esp.  207, 

H.  &  N.  828 ;  The  Aastralian,  etc.,  Co.  and  the  cases  in  the  text 

y.  Monnsey,  4  E.  &  J.  788  ;  The  Boyal  U  Ex.  628. 
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in  the  name  of  the  firm,  guaranteed  to  the  plaintiffs,  who  were  coal 
merchants,  payment  of  coals  supplied  by  them  to  the  sub-contractors. 
It  was  held  that  this  guarantee  did  not  bind  the  partners  df  the  con- 
tractor signing  it. 

In  the  prior  case  of  Hasleham  v.  Young/  one  of  several  solicitors 
guaranteed  in  the  name  of  the  firm  payment  of  a  debt  and  costs  in 
order  to  release  one  of  their  clients  from  arrest ;  but  it  was  held  that 
this  was  not  binding  on  the  firm.  Again,  although  one  of  a  trading 
firm  has  power  to  indorse  bills  i^  the  name  of  the  firm,  he  has  no  im- 
plied authority  to  bind  the  firm  by  guaranteeing  payment  of  bills 
of  exchange,  otherwise  than  by  drawing  or  indorsing  them.* 

In  opposition  to  these  authorities  there  is  a  dictum  of  Lord  Mans- 
field, and  a  decision  of  Lord  Eldon.  The  former  is  reported  to  haye 
said  that  if  one  partner  gives  a  letter  of  credit  or  guarantee  in  the 
name  of  all  the  partners,  it  binds  all ; '  and  the  latter  held,  but  under 
what  circumstances  does  not  appear,  that  a  guarantee  by  one  partner 
in  the  name  of  the  firm  for  payment  of  goods  supplied  on  the  faith 
of  the  guarantee  was  binding  on  the  firm.^  Neither  of  these  cases 
can,  however,  be  considered  as  entitled  to  weight  after  the  decision  in 
Brettel  v.  Williams,  which  is  the  most  recent  case  on  the  present 
subject 

In  Sandilands  v.  Marsh  *  a  firm  was  held  bound  by  a  guarantee 
given  by  one  of  the  partners,  but  in  that  case  there  was  evidence  of 
adoption  and  ratification  by  the  firm  of  the  contract  of  which  the 
guarantee  was  part  This  case  cannot,  therefore,  be  considered  as 
opposed  to  those  in  which  it  has  been  held  that  one  partner  has  no 
implied  power  to  bind  the  firm  by  guarantees  in  its  name. 

Before  leaving  this  subject,  it  may  be  observed  that  there  is  noth- 
ing in  the  statute  of  frauds  to  render  a  guarantee  signed  by  one  part- 
ner in  the  name  of  the  firm  invalid.  The  invalidity  turns  on  want  of 
authority  generally,  and  not  on  the  want  of  a  written  authority,  or  on 
the  absence  of  signatures.  If,* therefore,  the  other  partners  have  in 
fact  authorized  the  giving  of  the  guarantee,  they  will  be  bound, 
although  no  signature  by  them  can  bo  proved.* 

Again,  if  one  partner,  in  consideration  that  a  person  will  accept  a 
partnership  bill,  promises  that  the  firm  will  put  him  in  funds  to  meet 
the  bill  when  due,  this  promise  binds  the  firm.'    But  this  is  not  guar- 

'5Q.B.  888.  •  2  B.  &  Aid.  678. 

*  Duncan  t.  Lowndes,  8  Gamp.  478.  *  See  Duncan  v.  Lowndes,  8  Camp. 
*Hope  v.  CuBt,  as  cited  in  1  East,  68.  478. 

*  Gardom,  Ex  parte,  15  Ves.  286.  ^  Johnson  v.  Peck,  8  Stark.  66. 
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auteeing  payment  of  the  debt  of  another  within  the  rale  aboye  dia- 
cussed. 

A  company  is  not  bound  by  an  indemnity  given  by  its  directors^ 
unless  their  power  to  give  it  can  be  shownJ 

One  partner  can  bind  the  firm  by  an  insurance  of  the  partnership 
goods.*  And  if  one  insures  for  all,  he  may  give  notice  of  an  abandon- 
ment for  all.' 

The  po>7dr  of  one  partner  to  act  for  the  firm  in  judicial  proceed- 
ings may  be  conveniently  noticed  in  the  pi^esent  place,  although  that 
power  does  not  altogether  depend  on  principles  of  agency. 

A  partner  may  sue  in  the  name  of  himself  and  copartners,  without 
the  consent  of  the  latter ; «  but  if  he  sues  against  their  consent,  he 
must  indemnify  them,  against  the  costs.'  So,  one  partner  may  defend 
an  action  brought  against  the  firm,  indemnifying  the  firm  against  the 
consequences  of  so  doing,  if  he  acts  against  the  will  of  the  other  part- 
ners.* 

But  if  it  is  competent  for  one  x>artner  to  sue  for  the  firm,  it  is  as 
competent  to  any  other  partner  to  stay  proceedings,  or  to  put  an 
end  to  the  action  altogether  by  means  of  a  release,  and  although  the 
court  will  not  allow  this  to  be  done  by  collusion  with  the  defendant, 
for  the  purpose  of  defrauding  the  other  partners  of  their  rights  (see 
posty  title  Rblease)^  a  release  will  be  effectual  where  there  is  no  fraud 
in  the  case. 

In  Harwood  v.  Edwards,^  one  of  the  three  partners,  without  the 
knowledge  or  consent  of  the  other  two,  brought  an  action  in  his  name 
and  theirs  for  the  recovery  of  a  debt  due  to  the  firm.  The  other  two 
afterward  agreed  with  the  defendant  that  proceedings  should  be  stayed, 
and  the  court  held  that  this  agreement  bound  all  three,  and  proceed- 
ings were  stayed  accordingly,  although  the  partner  who  promoted  the 
action  disputed  the  validity  of  the  agreement,  and,  by  the  partner- 
ship articles,  it  had  been  agreed  between  the  partners,  that  one  of 
them  should  not  give  a  release  without  the  assent  of  the  others. 

^  Ridley  y.  Plymoath  Grinding  Co.,  d  J.,  that  the  action  must  be  considered 

Ex.  711 ;  Kirk  y.  Bell,  16  Q.  B.  290.  an  brought  hj  all. 

*  Hooper  v.  Luab/,  4  Camp.  06 ;  see  *  Whitehead  v.  Hughes,  2  Cr.&  M.8t8. 

Armitage  y.  Winterbottom,  1  Man.  &  *  In  Goodman  y.  De  BeauYoir,  12  Jar. 

Gr.  180,  E.  C.  L.  R.  89.  989  and   1087,  a  eolieitor  employed  by 

'  Hunt  Y.  The  Royal  Exchange  Assar-  a  managing  committee  to  defend  a  euit, 

ance  Co.,  5  M.  &  S.  47.  was  held  authorized  to  enter  an  appear- 

^  Whitehead  y.  Hughes,  2  Cr.  &  M.  ance  for  a  member  of  aproYisional  oom- 

818 :    and   see   Harw^>d  y.   Edwards,  mittee,  who  had  made  the  managing 

supra,  where  it  was  held  by  Chappie,  committee  his  agents. 

*  Gow  on  Part.  66,  note. 
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If  an  action  is  brought  for  the  recovery  of  a  debt  due  to  the  firm, 
one  of  the  partners  cannot  bind  the  firm  by  consenting  to  a  judge's 
order  referring  all  matters  in  difference  between  the  plaintiffs  and  the 
defendant  to  arbitration.' 

In  an  action  against  a  firm  it  has  been  held  that  one  partner  has 
no  authority  to  bind  the  firm  by  consenting  to  an  order  for  judg- 
ment against  it,*  or  by  giving  a  cognovit  to  pay  the  debt  and  costs.* 
But  a  warrant  of  attorney  executed  by  one  partner  in  the  name  of 
the  firm  with  the  consent  of  the  other  partners,  is  not  invalid,  simply 
because  the  others  have  not  executed  it.^ 

If  in  an  action  costs  are  ordered  to  be  paid  to  one  partner  payment 
to  another  partner  is  not  sufficient.* 

One  partner  is  not  the  agent  of  his  copartner,  except  as  to  partner- 
ship matters  ;  and  if  one  partner  is  sued  in  respect  of  some  private 
affair  of  his  own,  he  must  be  proceeded  against  like  any  other  individ- 
ual, and  service  of  writs,  etc.,  must  be  made  accordingly,  and  they 
must  not  be  left  at  the  place  of  business  of  the  firm,  or  be  served  on 
the  other  partners.*  And  even  in  proceedings  relating  to  partnership 
matters,  although  service  on  one  partner  is  sometimes  held  equivalent 
to  service  on  all,  this  is  not  the  case  where  the  service  is  relied  on  as 
the  foundation  of  procesis  of  contempt,  or  of  any  proceedings  of  a 
penal  nature.* 

This  subject,  however,  falls  within  the  province  of  a  treatise  on 
practice,  and  not  within  the  scope  of  the  present  work. 

The  power  of  one  partner  to  act  for  the  firm  extends  to  proceed- 
ings in  bankruptcy.  Thus  one  partner  only  need  sign  a  petition  by 
the  firm  for  adjudication  of  bankruptcy  against  a  debtor  to  it.*    So, 

^  Hatton  V.  Rojle,  3  H.  &  N.  500.  being  abroad,  and  it  has  been  held  at 
'  Uambridge  v.  De  la  CrouHey  8  C.  B.  law  that  in  ejectment  against  a  firm, 
742.  service  on  an  acting  partner  is  eafficient, 
^BathboneY.Drakeford,4Moo.&P.57.  Doq  v.  Roe,  9  Dowl.  1089,  and  that  in 
*  Brutton  v.  Burton,  1  Ghitty,  707.  an  action  against  a  firm  on  its  promis- 
>  Showier  v.  Stoakes,  2  Dowl.  A  L.  8.  sory  note,  the  rale  to  compnte  (after 
'  See  Petty  y.  Smith,  2  Y.  &  J.  Ill ;  judgment  by  default)    need    only    be 
Fairlie  v.  Quin»  1  Smythe,  189.     See  as  served  on  one  of  the  defendants.    Fig- 
to  delivering  a  soUcftor's  bill  of  costs,  gins  v.  Ward,  2  Or.  &  M.  424  ;  Carter  v. 
£ggington  v.  Gnmberledge,  1  Ex.  271.  Southall,  8  M.  &  W.  128.    Bee,  as  to  the 
^  Young  V.  Goodson,  2  Russ.  255 ;  and  service  of  writs  on  companies,  Pillbrow 
see  Moulston  v.  Wire,  1  Dowl.  &  L.  527;  v.  Pillbrow's  Atmospheric,  etc.,  Co.,  3  C. 
Re  HoUiday,  9   Dowl.  1020 ;  Grant  v.  B.  780 ;  Towns  v.  London  aiid  Limerick 
Prosser,  Smith  &  Batty,  95;  Murray  v.  Steamship  Co.,  5  C.  B.  (N.  S.)  780 ;  and 
Moore,  1  Jo.  Ir.  Ex.  129  ;  Nolan  v.  Fltz-  as  to  foreign  companies,  see  Ingate  v. 
gerald,  2  Ir.  Com.  Law  Rep.  79 ;  Kitchin  Lloyd.  Austriaco,  4  id.  704. 
V.  Wilson,  4  C.  B.  (N.  8.)  488.  In  Carring-  »  Rules  and  Orders  in  Bank.  No.  21. 
ton  V.  Cantillon,  Bunb.  107 ;  and  Coles  See  Brickland  v.   Newsome,  1  Camp. 
V.  Gnrney ,  1  Madd.  187,  service  of  a  bill  474;  S.  C,  sub  nomine  Backland  v.  New- 
on  one  partner  was  allowed,  the  other  same,  1  Taunt.  477. 
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when  a  trader  debtor  eammons  issues  at  a  suit  of  a  firm,  the  particu* 
lars  of  demand  and  notice  which  are  required  to  be  given  may  be 
signed  by  one  partner  on  behalf  of  himself  and  copartners,  adding  the 
style  of  the  firm.*  So,  one  partner  may  prove  a  debt  owing  to  the 
firm,  and  vote  in  the  choice  of  assignees,  and  be  heard  against  the 
bankrupt's  certificate/  and,  notwithstanding  the  general  rule  prohib- 
iting one  partner  from  binding  the  firm  by  deed,  it  has  been  decided 
that  one  partner  may  by  a  power  of  attorney  executed  by  him  alone, 
authorize  a  third  person  to  represent  the  firm  in  the  above  matters, 
and  to  prove  and  vote  on  its  behalf  accordingly.'  One  partner  may 
bind  the  firm  by  signing  the  certificate  of  its  bankrupt  debtor.^ 

One  partner,  as  such,  has  no  authority  to  contract  on  behalf  of  the 
firm  for  a  lease  of  a  house  for  partnership  purposes.* 

Where  a  lease  is  made  by  several  partners  jointly,  a  notice  to  quit 
given  by  one  on  behalf  of  all  is  sufficient* 

A  legal  mortgage  cannot  be  made  of  partnership  real  estate  without 
the  concurrence  of  all  the  partners.* 

It  being,  however,  decided  that  a  member  of  any  ordinary  trading 
partnership  has  power  to  borrow  money  on  the  credit  of  the  firm,  it 
follows  almost  necessarily  that  he  should  have  power  to  pledge  partner- 
ship property  as  a  security  for  advances.  The  writer  is  not  aware  of 
any  decision  in  which  an  equitable  mortgage  made  by  one  partner  by 
a  deposit  of  deeds  relating  to  partnership  real  estate,  has  been  upheld, 
or  the  contrary,  he  can,  therefore,  only  venture  to  submit,  that  such  a 
mortgage  ought  to  be  held  valid  in  all  cases  in  which  it  is  made  by  a 
partner  having  an  implied  power  to  borrow  money  on  the  credit  of  the 
firm.' 

The  implied  authority  of  a  partner  to  pledge  the  personal  property 
of  the  firm  for  money  borrowed  is  beyond  dispute,*  and  the  power  is 
not  confined  to  cases  in  which  there  is  a  general  partnership  ;  for,  if 
several  join  in  a  purchase  of  goods  to  be  sold  for  their  common  profit, 

1  RnloB  in  Bank.  No.  68.  GoodUtle  v.  Woodward,  8  B.  A  AM.  689. 

*  Ex  parte  Mitchell,  14  Vob.  597.  See  Right  v.  Cathell,  6  East.  491. 

'  Id.  and  Ex  parte  Hodgkinaon,  Yes.  ^  In  Joffgeewandaa  Keeka    Shah.  v. 

291-298.      *  Bamdas  B^jbooken  Das,  2  Moa  In.  Ap. 

^  Ex  Darte  Hall,  17  Yes.  62 ;  Ex  parte  487,  a  mortgage  by  one  partner  was 

Fife,  2  M.  &  A.  677.  tdider  pecnliar  circumBtanoea  held  to 

*  See  Sharp  t.  Milligan,  22  Bear.  606.  bind  the  firm. 

however,  where,  specific  performance  ^  See  Ex  parte  Lloyd,  1  Mont.  &  Ayr. 

was  decreed  against  the  firm,  the  con*  194. 

tract  having  been  ratified  by  ihe  other  *  See  Ex  parte  Bonbonus,  8  Yes.  540 ; 

partners.  Butchart  v.  Dresser,  10  Ha.  458,  and  4 

*  Doe  V.  Halme,  2  Man.  ft  Ry.  488 ;  De  G.  M.  &  G.  542 ;  Brownrigg  v.  Bae. 
Doe  V.  Snmmersett,  1  B.  &  Ad.  135;  5  Exch.  489 ;  Gordonv.  Ellis,7Man.A 

Qr.607. 
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a  pledge  of  those  goods  -by  one  of  the  persons  interested  is  binding  on 
them  aU.'  It  was  held  in  a  recent  case  that  the  majority  of  a  steam- 
ship company  had  power  to  borrow  money  on  the  security  of  its  ships^' 

As  to  mortgagee  by  companies  governed  by  the  Companies  Glauses 
Consolidation  Act,  see  8  &  9  Vict.,  c.  16,  §  41  et  aeq* 

Questions  frequently  arise  as  to  whether  notice  to  one  partner  is 
notice  to  all. 

As  a  general  rule,  notice  to  a  principal  is  notice  to  all  his  agents/ 
and  notice  to  an  agent  is  notice  to  his  principal ;  ^  consequently,  as  a 
general  rule,  notice  to  one  partner  is  ndtice  to  all,*  and  if  two  firms 
have  a  common  partner,  notice  which  is  imputable  to  one  of  the  firms 
is  imputable  to  the  other  also.^ 

In  conformity  with  these  principles,  if  a  firm  claims  the  benefit  of  a 
transaction  entered  into  by  one  of  its  members,  it  cannot  effectually 
set  up  its  own  ignorance  of  what  that  member  knew,  so  as  to  be  in  a 
better  position  than  he  himself  would  have  been  in  had  he  been  deal- 
ing on  his  own  account  as  a  principaL  Thus,  in  CoUinson  v.  Lister,* 
it  was  held  that  a  banking  company  was  not  entitled  to  the  benefit  of  a 
mortgage  given  to  it  by  its  own  manager,  in  his  character  of  an  exec- 
utor. For  the  mortgage  was  given  as  a  security  for  money  borrowed 
by  the  manager  as  executor,  and  advanced  by  himself  as  manager  for 
improper  purposes,  and  in  breach  of  the  trusts  which,  as  executor,  he 
had  to  perform,  and  the  company,  in  taking  the  mortgage,  knew  that 
their  manager  was  giving  a  security  on  his  testator's  estate  for  money 
previously  taken  by  him  from  the  funds  of  the  company,  and  which 
moneys  he  had  been  requested  to  replace,  or  give  security  for.  Under 
these  circumstances  it  was  treated  as  clear  that  the  bank  could  stand 
in  no  better  position  than  the  manager  would  have  done  had  he 
advanced  the  money  himself,  and  taken  a  mortgage  for  it  from  him- 
self. 

>  Reid  V.  Hollinsbed,  4  B.  &  C.  867 ;  550.  and  8  B.  &  C.  601 ;  Willis  v.  The 

Re  Gellar,  1  Rose,  207 ;  Rftba  v.  Rvland,  Bank  of  England,  4  A.  &  £.  21. 

Ch)w  (N.  P.),  188 ;  Tnpper  V.  Havthome,  »Per    Aahharst,    J.,   Fltzherbert    ▼. 

id.  185  ;  bat  see  Barton  v.  Williams,  6  Mather,  1  T.  R.  16;  LeNeve  v.  LeXeve, 

B.  &  Aid.  896,  p.  405,  per  Best,  J.  1  Ves.  Sr.  64  ;  Oollinson  v.  Lister,  7  De 

'Australian    Steam    Clipper   Co.   v.  G.  M.  &  G.  684,  and20Beav.  856. 

Mounsey,  4  E.  &  J.  788.    One  partner  *AlderBon    v.    Pope,   1    Camp.  404; 

has   power    to  mortgage   ships  of  the  Porthouse  v.  Parker,  id.  82  ;  Bignold  v. 

firm.     See  Ez  parte  Howden,  2  M.  D.  Waterhoase,   1  M.  &  S.  259 ;  and  see 

&  D.  574.  Solomons  v.  Niasen,  2  T.  R.  647. 

*Ab  to  the  riehts  of  the  mortgagee,  '  *See  Porthouse  v.  Parker,  1  Camp.  82; 

see  Fumess  v.  Catherham  Railway  Co.,  Worcester  Com  Exch.  Co.,  8  De G.  M. 

25  Beav.  614,  and  the  case  there  dted.  &  G.  180 ;  Jacaud   v.  French,  12  East. 

<See  Mayhew  v.  Eames,  1  Car.  &  P.  817;PowleBv.Page,8C.B.16,E.C.L.R.54. 

8  7  De  G.M.  &  G.  684,  and  20 Beav.  856. 
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The  doctrine^  however,  that  notice  to  one  partner  is  notice  to  all, 
must  be  taken  with  some  limitation.  For,  although  every  person  hag 
notice  of  what  he  himself  does,  and  the  firm  in  dealing  with  one  of 
its  own  members  is  affected  with  notice  of  every  thing  of  which  he  has 
notice/  yet  it  is  not  universally  true  that  whatever  is  known  to  one 
partner  is  to  be  regarded  as  known  to  alL  The  following  instances 
will  suffice  to  establish  this  proposition. 

In  Bignold  v.  Waterhouse  *  one  of  a  firm  of  carriers  entered  into  an 
agreement  to  carry  valuable  parcels  free  of  charge,  but  under  such 
circumstances  as  to  render  the  agreement  not  binding  on  the  other 
partners.  A  parcel  known  to  the  partner  who  made  the  agreement 
to  be  of  value,  was  sent,  but  was  not  entered  or  paid  for  as  a  valuable 
parcel.  The  other  partners  were  held  to  be  unaffected  with  the  notice 
which  their  copartner  had  of  the  nature  of  the  parcel,  and  not  to  be 
liable  for  its  loss. 

So,  if  one  partner  is  a  truetfc,  and  he  improperly  employs  the  trust 
funds  in  the  partnership  business,  his  knowledge  that  he  is  so  doing 
is  not  imputable  to  the  firm,  and,  therefore,  to  affect  the  other  part- 
ners with  a  breach  of  trust,  further  evidence  must  be  adduced.' 

This  also  shows  what  indeed  is  obvious  of  itself,  vit^  that  if  a  part- 
ner exceeds  his  authority,  and  it  is  contended  that  the  firm  is  bound 
by  what  he  has  done  on  the  ground  that  it  has  ratified  his  acts,  evi* 
dence  must  be  given  to  prove  that  at  the  time  of  the  alleged  ratifica^ 
tion  his  copartners  knew  of  those  acts.  It  would  be  absurd  to  con- 
tend in  such  a  case  that  knowledge  by  him  was  equivalent  to  knowl- 
edge by  them. 

Again,  to  take  shares  in  companies  out  of  the  reputed  ownership  of 
the  registered  owner,  notice  of  their  assignment  must  be  given,  and 
notice  to  the  secretary  of  the  company  is  notice  to  the  company.  But 
if  the  secretary  is  the  pei*son  whose  shares  are  in  question,  the  notice 
which  he  himself  has  of  what  he  himself  has  done,  is  not  imputable 
to  the  company,  and,  consequently,  his  shares,  notwithstanding  an 
assignment  of  them  by  him,  continue  in  his  order  and  disposition.^ 

When,  therefore,  it  is  said  that  notice  to  one  partner  is  notice  to 
all,  what  is  meant  is,  (1)  that  a  firm  cannot,  in  his  character  of  prin- 
cipal, set  up  the  ignorance  of  some  of  its  members  against  the  knowl- 
edge of  others  of  whose  acts  it  claims  the  benefit,  or  by  whose  acts  it 
is  bound ;  and  (2)  that  when  it  is  necessary  to  prove  that  a  firm  had 

iSee  CoUinson  v.  Lister,  20  Bear.        >  See  Ez  parte  Heaton,  Buck.  886. 
856 ;  and  7  De  G.  M.  &  Q.  684.  «Ez  parte  Boalton,  1  De  G.  ft  J.  168. 

>  1  M.  ft  S.  255. 
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notice,  all  that  need  be  done  is  to  show  that  notice  was  given  to  one 
of  its  members  as  the  agent  and  on  behalf  of  the  firm.  This,  how- 
ever, is  only  true  when  the  member,  to  whom  the  notice  is  given,  is 
not  the  person  from  whom  the  notice  proceeds. 

A  retired  partner  is  not  affected  with  notice  on  the  part  of  the  con- 
tinuing partners  of  what  has  occurred  since  the  partnership,  if  the 
agency  subsisting  between  them  has  been  dissolved.' 

In  companies,  whether  incorporated,  or  ^i^o^Wncorporated,  notice 
on  the  part  of  a  shareholder  or  a  non-acting  director  does  not  affect 
the  whole  body.'    But  it  is  otherwise  as  regards  an  acting  director." 

One  partner  may  bind  the  firm  under  a  penalty  to  observe  a  con- 
tract which  he  is  authorized  to  enter  into  on  its  behalf.* 

It  has  been  long  decided  that  every  member  of  an  ordinary  trading 
partnership  has  implied  power  to  purchase  on  the  credit  of  the  firm 
such  goods  as  are  necessary  for  the  carrying  on  of  its  business.*  This 
cannot  be  more  strongly  exemplified  than  by  the  case  of  Bond  v. 
Gibson.*  These  two  persons  carried  on  business  as  harness  makers; 
one  of  them  bought  on  the  credit  of  the  firm  a  number  of  bits  to  be 
made  up  into  bridles,  but  instead  of  using  the  bits  for  the  partnership 
business,  he  pawned  them  for  his  own  use.  The  seller  of  the  bits  was 
nevertheless  held  entitled  to  recover  their  price  in  an  action  against 
both  partners. 

The  firm  is  liable  although  the  goods  may  have  been  supplied  to 
one  only  of  the  partners,  and  no  other  person  may  have  been  known 
to  the  supplier  as  belonging  to  the  firm.^ 

The  power  of  one  partner  to  bind  the  firm  by  a  purchase  of  goods 
on  its  credit  is  not  confined  to  trading  partnerships.  Thus,  where 
some  printers  and  publishers  agreed  to  share  the  profits  of  a  work, 
and  the  publishers  ordered  the  necessary  paper  and  became  bankrupt, 
the  printers  wei*e  held  liable  for  its  price  to  the  stationers  who  sup- 
plied it.^  It  is  of  no  consequence  what  the  partnership  business  may 
be,  if  the  goods  supplied  are  necessary  for  its  prosecution  in  the  ordi- 
nary way. 

If  goods  are  sold  to  a  firm  on  credit  and  are  delivered  to  the  firm, 
and  then  one  partner  returns  them,  the  firm  not  being  able  to  pay 

>  Adams  v.  Binglej,  1  M.  &  W.  192.  '  Rappell  v.  Roberts,  4  Nev.  &  Man. 

«See  Powles  v.  Page,  3  C.  B.  16.  81 ;  E.  C.  L.  R.  30 ;  City  of  London  Gas 

»  See  Worcester  Corn  Exchange  Co.,  3  Co.  v.  Nicholls,  3  C.  &  F.  386 ;  Gardiner 

De  G.  M.  &  G.  180.  v.  Childs,  8  id.  345. 

*  Beckham  v.  Drake,  0  M.  &  W.  79.  « Gardiner  v.  Childa.  8  C.  &  P.  845; 

» Hyatt  v.  Hare,  Comb.  383.  compare  Wilson  v.  Whitehead,  10  M.  & 

« 1  Camp.  185.  W.  603. 
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for  them,  the  property  will  be  revested  in  the  vendor,  sabject  in  the 
event  of  bankruptcy  to  the  question  of  fraudulent  preference.^ 

Companies  are  clearly  liable  for  goods  supplied  to  them  for  the  pur- 
pose of  carrying  on  their  business,  if  ordered  by  their  agents.  It  has 
been  held  that  the  members  of  a  cost-book  mining  company  are  lia- 
ble for  goods  supplied  to  the  mine  by  the  order  of  its  directors  or 
resident  manager,'  and  that  an  ordinary  joint-stock  company  cannot 
escape  liability  for  goods  bona  fide  supplied  to  it  for  the  purposes  of 
its  business,  and  by  the  orders  of  the  superintendent  of  its  works, 
simply  because  he  may  not  have  been  appointed  in  strict  conformity 
with  the  company's  deed  of  settlement.'  But  the  mere  circumstance 
that  goods  have  been  supplied  to  a  company  in  the  course  of  its  trade, 
and  have  been  used  by  it,  is  not  sufficient  to  render  the  company  lia- 
ble for  them  if  they  were  supplied  by  the  order  of  persons  not  author- 
ized  to  obtain  them  for  the  company.^ 

A  covenant  by  one  partner  not  to  sue  for  a  partnership  debt  does 
not  amount  to  a  release  of  that  debt  by  the  firm/  although  a  cove- 
nant by  all  the  partners  not  to  sue  would  be  equivalent  to  a  release,* 
and  a  release  by  one  partner  operates  as  a  release  by  the  firm.^ 

This  last  proposition,  viz. :  that  a  release  by  one  partner  is,  in  point 
of  law,  a  release  by  all,  is  strongly  illustrated  by  those  cases  in  which 
attempts  have  been  unsuccessfully  made  by  one  partner  to  sec  aside  a 
release  given  by  a  copartner  without  his  consent 

In  Furnival  v.  Weston'  the  members  of  a  firm  sued  the  defendant 
for  a  libel  on  the  firm  published  by  him.  One  of  the  partners,  with- 
out the  consent  of  the  others,  released  the  defendant,  and  there  being 
no  fraud  in  the  case,  the  court  refused  to  set  the  release  aside.  In 
Arton  V.  Booth,'  the  two  plaintiffs,  Arton  &  Dawson,  had  been  pait- 
ners,  but  they  had  dissolved  partnership,  and  it  was  agreed  between 
them  that  Arton  should  get  in  the  debts  of  the  firm,  and  that  Dawson 
should  not  intei*fere  with  him.  The  defendant  was  sued  for  a  debt 
owing  to  the  plaintiffs,  and  after  action  brought,  Dawson  released 
him  on  receiving  payment.    Although  the  release  deprived  the  plain- 

» De  Tastet  v.  Carroll,  1  Stark.  88.  *  Walmsley  v.  Cooper,  11  A.  &  E.  216. 

« Newton  v.  Daly.  1   Foa.  &  Fin.  26;  «I>eax  v.  Jefferiea,  Cro.  El.  852. 

Tredwen  ▼.   Bourne,  6  M.  &  W.  461;  ^2  Ro.  Ab.  Release.   410   D. ;  Hawk- 

Hawkeu  v.   Bourne,  8  id.  703.    As  to  aliaw  v.  Parkins,  2  Swanat.  539. 

Vice  V.    Anson,  7   B.  &  C.  409.  see  the  « 7  Moore,  856. 

above  cases,  and  Owen  v.  Van  Uster,  10  '4  Moore,  192  ;  see,  too,  Jones  v.  Her- 

C.  B.  818.  bert,  7  Taunt.  431 ;  E.  C.  L.  R.  2.  and 

» Smith  V.  Hull  Glass  Co.,  11  C.  B.  897.  compare  Barker  v.  Richardflon,  1  Y.  & 

^  Kingsbridge  Flour  Mill  Co.  v.  Ply-  J.  362. 
mouth  Grinding  Co.,  2  Ex.  718. 
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tijGFs  of  their  costs,  the  couH  would  not  interfere  as  no  case  of  fraad 
was  made  out.  So  in  the  recent  case  of  Phillips  v.  Clagett/  where 
partners  brought  an  action  against  the  defendant  for  illegally  pledging 
their  property,  the  court  gave  him  leave  to  plead  a  release  previously 
given  by  one  of  the  partners. 

However,  if  it  can  be  shown  that  one  partner  has  in  fraud  of  his 
copartners  and  in  collusion  with  the  defendant  executed  a  release  for 
the  purpose  of  preventing  them  from  enforcing  a  just  demand,  the 
defendant  will  not  be  allowed  to  plead  this  release  as  a  defense  to  an 
action  against  him.  Thus,  in  Barker  v.  Richardson,'  the  plaintiffs, 
Barker  and  Owen,  had  been  partners,  but  they  had  dissolved  partner- 
ship, and  it  was  agreed  that  Barker  should  get  in  the  debts  owing  to 
the  firm,  and,  if  necessary,  sue  for  the  same.  The  defendant  was 
indebted  to  the  firm,  and  had  notice  of  the  above  agreement.  He 
was  also  a  creditor  of  Owen  on  a  private  account,  and  Owen,  against 
Barker's  consent,  gave  a  receipt  for  the  partnership  debt,  and,  after  the 
commencement  of  the  action  by  Barker  for  the  recovery  of  that  debt, 
gave  the  defendant  a  formal  release.  The  evidence  showed  that  the 
release  was  given  to  defeat  the  action,  to  prevent  Barker  from  recov- 
ering the  debt  due  to  the  firm,  and  as  a  part  of  a  S6hemo  for  discharg- 
ing Owen's  private  debt  to  the  defendant.  Under  these  circumstances 
the  release  was  not  allowed  to  be  pleaded. 

The  firm  is  bound  by  all  representations  made  by  a  partner  whilst 
acting  within  the  scope  of  his  implied  authority,  and  having  reference 
to  the  business  of  the  firm;'  but  not  by  statements  made  by  him  as  to 
his  authority  to  do  that  which  the  nature  of  the  busings  of  the  firm 
does  not  impliedly  warrant.^  A  joint*stock  company  is  not  bound  by 
the  statements  of  one  of  its  members,  unless  he  is  also  the  agent  of 
•the  company,  and  his  business  is  to  make  statements  on  its  behalf.* 
Nor  is  a  company  bound  by  statements  made  by  one  of  its  directors, 
if  he  is  not  singly  an  agent  of  the  company.*  But  a  company  is 
bound  by  the  statements  of  its  directors,  if  made  by  them  for  the 
company  and  in  the  course  of  the  business  which  it  is  their  duty  to 
transact^ 

Ul  M.  &  W.  84.  »  Barnes  v.  Pennell,  2  Ho.  Lo.  Ca.  497. 

« 1  Y.  &  J.  862 ;    Bee,  too,  Aspinall  v.  •  Holt's  case,  22   Beav.  48  ;    Gibson's 

The  London  &  N.  W^.  Rail.  Co.,  11  Ha.  case,  2  De  G.  &  J.  275  ;  Nichol's  case,  5 

325;  Phillips  v.  Clagett,  11  M.  &  W.  84.  Jur.  (N.  S.)  205. 

«Rapp  V.   Latham,  2  B.  &  Aid.  7y5 ;  'See  The  National  Exchange  Co.  of 

Blair  v.  Bromley,  2  Ph.  854 ;  Wickham  Glasgow    v.    Drew,    2    M'Queen,   103  ; 

V.  Wickham,  2  K.  &  J.  478.  Meux's  Executor's  case,  2  De  G.  M.  &  G. 

*  Ex  parte  Agace,  2  Cox,  312.  522. 
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The  admissions  of  one  partner  with  reference  to  a  partnership 
transaction  is  evidence  against  the  firm/  bat  it  is  not  necessarily  con- 
clusive." An  admission  by  one  person  who  afterward  enters  into 
partnership  with  others  is  no  evidence  against  them,  merely  because 
they  and  he  are  partners  when  the  evidence  is  sought  to  be  used.* 
Moreover,  in  a  suit  in  equity  against  partners,  the  answer  of  one  of 
them  cannot  be  read  against  the  others/  unless  the  cause  is  heard  on 
a  motion  for  decree,  in  which  case  every  answer  may,  if  due  notioe  be 
given,  be  treated  as  an  affidavit. 

Companies  are  affected  by  admissions  made  by  their  directors  or 
agents,  and  relating  to  matters  within  the  scope  of  their  authority, 
but  not  by  other  admissions.* 

Any  partner  can  dispose  of  any  of  the  partnership  goods,*  and  in 
one  case  it  was  even  held  that  he  could  make  a  valid  sale  of  the  part- 
nership books.'' 

If  by  any  event  the  partners  become  mere  tenants  in  common  of  the 
partnership  goods  and  one  assumes  to  sell  them,  the  purchaser, 
although  he  may  only  become  tenant  in  common  with  the  other  part- 
ners, will,  nevertheless,  if  he  gets  possession  of  the  goods,  be  able  to 
retain  them  as  against  his  cotenants,  for  no  action  lies  at  the  suit  of 
the  latter  for  the  recovery  of  the  goods.* 

One  partner  has  implied  authority  to  hire  servants  to  perform  the 
business  of  the  partnership,*  and  the  writer  presumes  that  one  part- 
ner has  also  implied  authority  to  discharge  them,  although  he  cannot 
do  so  against  the  will  of  his  copartners.  *<^ 

Where  necessary,  one  partner  may  bind  the  firm  by  chartering  a  ship 
on  its  behalf , and  one  partner  may  mortgage  a  ship  belonging  to  the  firm.*' 

J  Wood  V.  Braddick.   1    Taunt.   104  ;  *  Litt.,  §  323  ;  Fox  v.  Hanbuiy.  Cowp. 

PritcUard  v.  Draper,!   R.  &  M.  191;  445;  andseeBacklejv.Barber.eEx  182. 

Nicholls     V.   Dowding,   1    Stark.    81;  'Beckham   v.  Drake.  9  M.  &  W.  79. 

Sangster  v.  Mazarredo,  id.  162;  TUwaites  A  servant  of  the   firm  is  a  servant  of 

V.  Richardson.  1  Peake,  23 ;    Grant  v.  each  of  the  partners,  and  maj  be  de. 

Jackson,  id.  266 ;  Wright  v.  Court,  2  C.  scribed  accordingly  in  an  indictment  for 

&  P.  232.    As  to  part-owners,  see  Jag-  stealing  the  separate   property  of  one 

gers  y .  Binnings,  1  Stark .  64.  of  the  partners,  R.  v.  Leach,  8  Stark.  70. 

«  Wickham   v.  Wickham,  2  K.  &  J.  ^t*  Donaldson  v.  Williams.  1  Cr.&M. 845. 

491,  where  the  point  in  question   was  ''  See  as  to    chartering,  Thomas    t. 

the  amount  of  a  debt.  Clarke,  2  Stark.  451,  E.  C.  L.  R.  8,  and 

^Tunley  v.  Evans,  2  Dowl.  &  L.  747 ;  as  to  mortgaging,  Ex  parte  Howden,  2 

Catt  V.  Howard,  3  Stark.  8.  M.  D.  <fe  D.     The   circumsUnce   that  a 

*  Parker  v.  Morrell,  2  Ph.  458 ;   Dale  person  is  registered  as  part  owner  does 

V.  Hamilton,  5  Ha.  393.  not,  per  «6,   render  him   liable  for  the 

'  See  Bell  y.  The  London  and  North-  acts  of  the   other   owners.      Myers    v. 

western  Rail  Co.,  15  Beav.  548;  Meux's  Willis,  17  C.  B.  77,    and   18  id,  886; 

Executor's  case,  2  De  G.  M.  &  G.  522.  Brodie  y.  Howard,  17  C.  B.  109. 

<  Lambert's  case,  Godb.  244.  The  foregoing  from  page  658  is  from 

^  Dore  y.  Wilkinson,  2  Stark.  287.  Lindley  on  Partnership. 
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Ratifioation  of  acts  dome  in  exoeaa  of  authoxity  • 

Sec.  415.  An  act  done  by  one  partner  beyond  the  scope  of  his 
powers  may  be  ratified  by  the  firm,  so  as  to  make  the  firm  as  such 
liable  therefor,  but  a  full  and  complete  ratification  must  be  shown, 
and  a  mere  failure  to  deny  its  liability  cannot  be  constrned  as  a  rati- 
fication.^ All  acts  done  by  a  member  of  a  firm,  in  the  firm  name,  are 
presumed  to  have  been  done  for  a  partnership  purpose,  and  within 
the  scope  of  his  authority  as  a  partner^  and  the  burden  is  upon  the 
copartnership  to  establish  the  contrary.*  This  presumption,  however, 
does  not  apply,  except  as  to  matters  within  the  scope  of  his  apparent 
power  ;*  nor  where  the  person  with  whom  he  deals  knows,  or  ought 
to  know,  that  the  act  is  in  excess  of  his  authority,^  although  it  is  com- 
petent as  evidence  tending  to  show  assent,  and  in  connection  with 
other  matters  may  be  sufficient  to  warrant  a  finding  that  the  act  was 
ratified ;  but  standing  alone,  it  is  not  sufficient  for  that  purpose.* 
Express  ratification  need  not  be  shown  ;  it  may  be  established  bv  cir- 
cumstantial evidence.* 

Of  llabiUtiea  far  loaiu  effected  in  the  name  of  the  firm. 

Sec.  416.  Perhaps  the  most  remarkable  instances  of  partnership 
liabilities  are  those  where  loans,  purchases,  sales,  or  pledges  are 
effected  by  one  partner  on  the  partnership  account.  Such  transac- 
tions, if  bo7m  fide  on  the  part  of  the  creditor,  are  uniformly  binding 
on  the  firm.  Thus,  money  lent  to  one  partner  f of*  his  own  expenses 
while  engaged  in  the  partnership  business,  is  a  partnership  dcbL^ 
There  are  also  other  cases  in  which  it  should  seem  that  money  lent  to 
one  partner  in  the  partnership  name,  and  applied  to  partnership  pur- 

>  Reubin   v.    Cohen,    48    Cal.    545 ;  *  First  Natl.  Bank  v.  Breese,  80  Iowa, 

Bankhead  v.  Alloway,  6  Cold.  (Tenn.)  640 ;  Smith  v.  Turner,  ante. 

66.  ''This  proposition  Is  too  broad  and 

*  Carrier  r.  Cameron,  31  Mich.  878;  might  be  misleading.  The  firm  is  liable 
Barker  t.  Mann,  5  Bush  (Ky.),  672  ;  for  a  loan  to  one  partner  to  pay  his  rea- 
Hickman  t.  Kankle,  27  Mo.  401.  sonable  expenses  while  engcLged  in  part- 

'Ditts    T.    Lonsdale,   49     Ind.    521;  nersliip  biuines9.   Thus,  in  the  case  from 

HotchkisB  T.  English,  6  T.  &  C.  (N.  Y.)  which  the  author  deduced  the  statement 

658 ;  McQuewans  T.  Hamlin,  85  Penn.  in   the   text.  Lord    Kenyon  said  that 

St.  517 ;  Bankhead  v.  Alloway,  6  Cold.  "  though  the  money  was  loaned  to  one  of 

(Tenn.)  56;  Nichols  v.  English,  8  Brewst.  the  partners,  it  toas  lent  to  him  while  em- 

(Penn.)  260.  played  on  the  nwrtnerehip  business,  and 

*  Merchant  v.  Belding,  47  How.  Pr.  on  its  account.  The  money,  in  this  case, 
(N.  Y.)  844 ;  Fall  River  Bank  v.  Sturte-  was  lent  to  the  partner  who  had  visited 
vant,  12  Cush.  (Mass.)  372 ;  Tompkins  the  plaintiffs  upon  the  business  of  the 
V.  Woodyard,  5  W.  Va.  216 ;  Cayton  v.  firm,  to  defray  his  expenses  back  to 
Hardy,  27  Mo.  586.  London.     If  he  had  been  there  upon  his 

*  Reubin  v.  Cohen,  ante;  Smith  v.  own  business,  a  different  question  would 
Turner,  9  Bush  (Ky.),  417.  have  arisen.     Rothwell  ▼.  Humphreys, 

1  Esp.  406. 
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poses,  will,  even  at  law,  be  considered  a  debt  due  from  the  partner- 
ship, although  the  money  may  not  be  the  subject  of  written  securities. 
Thus,  where  an  action  was  brought  against  partners  on  certain  bills 
of  exchange  which  had  been  indorsed  by  one  partner,  and  it  was 
doubtful  whether  the  bills  could  be  recovered  upon  as  genuine  bills, 
Bailey,  B.,  asked  whether,  if  the  case  failed  on  the  bills,  the  plaintiff 
could  not  recover  the  consideration;  and  whether,  if  a  partner  bor- 
rows money  in  the  partnership  name,  and  applies  it  to  partnership 
purposes,  the  party  lending  the  money  is  to  act  at  his  peril,  and  the 
learned  judge  seemed  to  consider  it  as  clear  that,  in  such  case,  the 
lender  is  not  bound  to  show  that  the  money  has  been  applied  to  part*^ 
nership  purposes.* 

1  Tliicknesse  v.  Broinilow,  2  C.  &  J.  such  authority  is  necessary  to  the  snc- 
431.     The  difference,  however,  seems  to  cessfal  carrying  on  of  the  basineas  of 
be  considerable  between  the  case  which  the  firm  ;  or,  2,  according  to  the  usa^ 
was  before  the  learned  judge,  in  which  of  similar  partnerships  ;  or,  3,  according 
a  negotiable  security,  though  of  ques-  to  the  course  of  trade  of  that  particular 
tionable  yalidity,  had  been  given,  and  partnership.  Gray  v.  Ward,   18  111.  32 ; 
that  where  no  security  beyond  a  mere  Storer  v.  Hinkley,  Kirby  (Conn.),  147; 
acknowledgment  is  taken  by  the  lender.  Newell  v.  Smith,  23  Ga.  170 ;  Dow  ▼. 
In  the  latter  case  it  would  depend  on  the  Phillips,  24  IlL  249 ;  Miller  v.  Hughes, 
special  circumstances  whether  the  firm  1  A.  K.  Marsh.  (Ky.)  181 ;  Waldo  Bank 
would  be  bound  by  the  act  of  their  copart-  v.   Lambert,   16  Me.  416;  Coursey  v. 
ner.  But  see  Etheridge  v.  Binney,9  Pick.  Baker,  7  Har.  &  J.  (.Md.)  28 ;  Bascom  v. 
272.  The  legal  presumption  is, that  a  loan  Young,  7  Mo.  1;  Potter  v.  Dillon,  id. 
made  in  the  name  of  the  firm,  was  made  228  ;  Partin  v.  Leiterloh,  6  Jones'  (K. 
for  partnership  purposes,  and  if  it  was  0.)   £q.  341 ;  Eirkpatrick  v.  TurnbuU, 
not,   the  partners  must  establish  the  Add.  (Penn.)  2o9.  Thus,  where  the  man- 
fact  prima  ftieie,  they  are  liable.  Hogg  aging  partner  of  a  concern,  who  had 
V.  Orf  ill,  34  Penn.  St.  344 ;  Thurston  v.  been  in  the  habit  of  borrowing  checks 
Lloyd,  4Md.  283;   Littell  v.  Fitch,  11  for  the  purpose  of  meeting  the  firm's 
Mich.  525;  Knapp  v.  McBride.  7  Ala.  liabilities,  a  short  time  before  the  firm 
19;  Barrett  v.  Swan,  17  Me.  180;  Eus-  dissolved  called  at  the  office  of  S  and 
minger  v.  Martin,  5  Blackf.  (Ind.)  210.  requested  his  check,  which  he  received. 
And  when  established,  if  the  payee  of  at  his  request  made  payable  "  to  curren- 
the  note  or  obligation  given  therefor,  cy,"   promising  to  return  the  amount 
knew,  or  ought  to  have  known,  that  it  within  an  hour  or  so  until  he  collect 
was  not  in  fact  for  partnership  pur-  some  bills  of  the  firm,  which  he  failed 
poses,  no  liability  exists  against  the  to  do,  it  was  held,  that  the  other  part- 
'  firm  therefor.      Taylor    v.   Hilly er,    3  ner  was  liable  to  pay  it,  the  check  hav. 
Blackf.  (Ind.)  433;  Hickman  v.  Reine-  ing  been  borrowed  on  the  credit  of  the 
king,  6  id.  388;  Maudlin  v.  Branch  Bank,  firm  though  the  proceeds  were  not  ap- 
2  Ala.    502 ;  Robinson  v.  Aldridge,  34  propriated  to  the  business  of  the  firm. 
Miss.  352;  Hickman  v.  Kunkle,  27  Mo.  Stark  v.  Corey,  45  111.  431.     In  Raney 
401  ;   Stainer  v.  Tysen.  8  Hill  (N.  Y.).  v.  Buckland,  4  Nev.  45,  B,  one  of  the 
279;  Miller  V.  Manice,  6  id.  115;  Weed  partners  of  a  firm  obtained  from   the 
V.  Richardson.  2  Dev.  &  B,  (N.  C.)  L.  plaintiff  three  bonds  of  the  United  States 
585;  Bairdv.(>)chran,4Serg.&R.  (Penn.)  payable  to  bearer,  to  be  used  by  the 
397;  Portor  V.Gunnison,  2  Grant's  (Penn)  firm,  and  returned  to  the  plaintiff  upon 
Cas.  297;  Burleigh  v.  Parton,  21  Tex.  demand.     B  was  on  his  way  to  Califor- 
585 ;  Huntington  v.  Lyman,  1  D.  Chip,  nla  upon  business  of  the  firm  to  pur- 
(Vt.)  438.     See  Cotton  v.  Evans,  1  Dev.  chase  goods  for  It,  for  which  purpose 
&  B  (N.  G.)  Eq.  284     Prima  facte  the  the  bonds  were  to  be  used.    B  lost  his 
law  implies  an  authority  in  one  of  seve-  life  before  reaching  California  and  the 
ral  partners  to  execute  promissory  notes  bonds  were  lost.     The  firm  was  hold 
in   the  name  of  the  firm:    1.  Where  liable  therefor.     The  rule  is  that  the 
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For  pvurohases  made  by  one  partner. 

Sec.  417.  A^ain,  in  a  very  early  case,  it  was  admitted  that  tlie  firm 
were  liable  for  goods  purchased  by  one  partner.'  Upon  the  same 
principles,  if  one  partner,  having  purchased  goods  for  the  partnership, 

partnership  relation  makes  each  part-  in  good  faith,  notmtJistanding  that  the 
ner  tlie  agent  of  the  others  when  acting  tnonep  was  ultimately  misapplied  by  the 
within  the  scope  of  his  power,  but  when  partner  borrowing  it.  It  makes  no  dif- 
his  agency  is  denied,  and  his  act  for-  ference  that  tlie  money  was  advanced 
bidden  by  his  copartner  with  notice  to  npon  an  exchange  check.  Onondaga 
the  party  assuming  to  deal  with  him  as  C)o.  Bank  v.  De  Pay,  17  Wend.  (N.  X.) 
the  agent  of  the  firm,  his  act  is  not  that  47 ;  bat  it  must  appear  either  that  it 
of  the  firm,  but  his  individual  act  only,  was  borrowed  in  the  name  of  the  firm, 
Yea^er  v.  Wallace,  67  Penn.  St.  865.  and  upon  its  credit,  or  that  it  was  ap- 
While,  as  previously  stated,  the  pre  plied  to  the  use  of  the  firm.  Porter  v. 
sumption  is,  that  a  note  executed  by  one  IiObach,2  Bosw.  (N.  Y.  S.  C.)  188.  It  is 
partner  in  the  name  of  the  firm,  is  given  not  necessary  to  show  the  actual  appli- 
on  partnership  account,  Whittaker  v.  cation  of  the  money  to  the  use  of  the 
Brown,  16  Wend.  (N.  Y.)  605 ;  Doty  v.  firm,  or  the  assent  of  the  other  mem- 
Bates,  11  Johns.  (N.  Y.)  541 ;  yet,  if  there  bers  to  such  application  thereof.  Whit- 
is  any  thing  that  should  put  the  payee  taker  v.  Brown,  16  Wend.  (N.  Y.)  505; 
on  inquirr,  the  presumption  does  not  see  Thorn  v.  Smith,  21  Wend.  (N.  Y.) 
attach.  Thus,  in  Boyd  v.  Plum,  7  Wend.  365.  They  are  liable  where  one  of  the 
(N.  Y.)  809,  one  of  the  partners  drew  a  firm  borrows  money  (not  expressly  on 
bill  in  the  firm  name  as  surety  for  a  his  individual  credit),  and  it  is  shown 
third  person,  and  the  court  held  that  the  that  it  was  borrowed  for  and  appropria- 
word  surety  added  to  the  firm  name  was  ted  to  the  use  of  the  firm.  Whether 
such  as  should  have  put  the  acceptor  on  the  money  was  so  borrowed  and  ap- 
inquiry  as  to  whether  all  the  partners  as-  propriated,  is  a  question  which  ought 
sentedto  the  drawing  of  the  bill.  So  in  to  be  submitted  to  a  iury.  Cliurch  v. 
Oansevoort  v.  Williams,  14  Wend.  (N.  Sparrow,  5  Wend.  (N.'Y.)  233;  Walden 
Y.)  138,  where  a  partner  applied  for  the  v.  Sherburne,  15  Johns.  (N.  Y.)  409. 
renewal  of  his  individual  note,  and  pre-  To  charge  the  partnership  for  goods 
sen  ted  a  renewal  note  signed  by  the  delivered  on  the  request  of  one  partner, 
name  of  a  firm  of  which  he  had  re-  there  must  be  proof  either  that  the  re- 
cently become  a  member,  as  makers,  the  quest  was  made  in  the  name  of  the 
court  held  that  the  facts  were  such  as  firm,  or  that  the  goods  wer^^  applied  to 
put  the  payee  upon  inquiry,  and  know-  the  use  of  the  firm.  Pinckney  v.  Kev- 
ing  that  it  was  for  the  individual  debt  ler,  4  E.  D.  8.  (N.  Y.  C.  P.)  469.  The  au- 
of  the  partner,  he  could  not  enforce  it  thority  delegated  is,  to  act  in  their  par- 
against  the  firm  without  proving  that  ticular  trade  or  line  of  business  :  and  in 
they  assented  thereto.  For  special  in-  such  transactions,  strangers  have  a 
stances  as  to  what  facts  have  been  held  right  to  act  on  the  credit  of  the  partner- 
sufficient  to  put  a  person  upon  inquiry,  ship  fund.  It  is  not  necessarv  that  the 
as  to  whether  such  a  note  was  given  for  money  lent,  or  credit  given,  should  ap- 
partnership  business,  see  Austin  v.  pear  to  have  been  actuall}''  used  for  the 
Vandemark,  4  Hill  (N.  Y.),  257 ;  Wilson  benefit  of  the  partnership.  Walden  v. 
V.  Williams,  14  Wend.  (N.  Y.)  146  ;  El-  Sherburne,  15  Johns.  409.  He  cannot 
liott  V.  Dudley,  19  Barb.  (N.  Y.)  826.  by  his  acts  or  admissions  bind  his  co- 
Where  there  is  nothing  that  should  put  partners,  without  their  assent,  for  an 
the  payee  upon  inquiry,  and  he  has  in  individual  debt  of  his  own.  Elliott  v. 
fact  no  notice  that  the  note  is  not  for  a  Dudley,  19  Barb.  (N.  Y.)  826.  Thus 
partnership  transaction,  the  *  firm  is  where  two  persons  are  joint  owners  or 
bound,  although  the  execution  of  the  proprietors  of  a  patent  right  or  privi- 
note  is  a  fraud  upon  the  firm.  Wells  lege,  one  of  them  is  not,  on  that  ground 
V.  Evans,  20  Wend.  (N.  Y.)  251.  Where  merely,  responsible  for  any  special  con- 
there  is  a  general  partnership,  and  one  tract  entered  into  by  the  other,  not  con- 
partner  borrows  money  in  the  name  and  nected  with  the  enjoyment  and  exercise 
upon  the  credit  of  the  firm,  the  lender  of  their  common  right  or  privilege, 
may  recover  against  the  firm  if  he  acted  lAwrence  v.  Dole,  8  Johns.  Cn.  (N.  Y.) 

»  Hyatt  V.  Hare,  Comb.  388. 
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become  a  bankrupt,  and  his  vendor  (without  notice  of  the  partner* 
ship)  stop  the  goods  i7i  transitu,  such  stoppage  will  be  good  against 

the  whole  firm,  although  they  may  have*  paid  the  price  of  the  goods 

-    -     ---■■  ■_      -  —  _.^-       .-^ —  -»»—  —  -  - —  -  ■ 

23.  So,  wbel^  the  defendants  were  to  the  firm,  the  plaintiffs  could  not  re- 
joint  contractors  in  the  oonstraction  of  cover  in  this  action ;  that  there  mast  be 
a  railroad,  and  by  their  agreement  each  satisfactory  proof,  either  that  the  boy. 
was  to  furnish  his  own  team  and  team-  ing  and  selling  of  pianos  was  within 
sters,  plaintiff  had  *  previously  been  the  scope  of  the  partnership  business 
hired  as  a  teamster  by  one  of  the  de'  of  defendants,  or  that  they  jointly 
fendants  for  a  year^  and  under  such  ordered  the  pianos  from  plaiutiius,  be- 
hiring  drove  a  team  on  the  work  in  fore  they  could  recover ;  that  the  plain- 
question.  It  was  held  that  the  defend-  tiffs  having  sued  for  pianos  sold  and 
ants  were  not  jointly  liable  to  him.  His  delivered,  could  not  recover  on  proof 
services  were  so  much  contributed  to  that  the  pianos  were  sent  to  defendants 
the  common  stock  by  the  defendant  who  to  be  sold  on  commission,  or  on  any  other 
had  hired  him,  and  such  defendant  Was  proof  falling  short  of  proof  of  sale  and 
alone  liable.  McGuire  v.  O'Hallaran,  delivery ;  and  that  the  jury  must  exam- 
Hill  &  D.  Supp.  (N.  Y.)  85.  Soi  where  ine  the  testimony  with  reference  to 
the  defendants  aic'reed  with  the  owner  each  of  the  defendants  separately  ;  and 
of  a  steamboat  tliat  if  sufficient  stock  one  of  the  defendants  asked  the  court  to 
should  be  subscnbed  for,  they  would  instruct  the  juxy  as  follows:  *' That  be- 
form  a  limited  partnership  with  him  to  fore  A  can  beliable,  it  is  necessary  for 
run  the  boat ;  he  to  be  the  general  part'  the  plaintiff  to  prove  that  he  had  kuo  wl- 
ner.  While  they  were  endeavoring  to  edge  of  the  whole  transaction,  and  con- 
raise  the  fund  the  owner  of  the  boat  sented  thereto,  and  that  if  the  letter  of 
contracted  a  debt  for  reoairs  upon  her.  plaintiffs  does  not  accept  the  offer  aiid 
The  intended  partnersnip  failed  for  terms  of  A,  it  is  necessanr  to  bring 
want  of  a  sufficient  subscription.  It  home  to  A  a  knowledge  of  the  contents 
was  held  by  the  court  that  defendants  of  the  letter  of  the  plaintifis/'  which 
were  not  liable  for  the  debt  thus  con-  instructions  were  refused,  and  it  was 
tracted  by  the  owner;  they  having  had  held  that  the  court  did  not  err  in  refus- 
no  personal  agency  in  contracting  it.  ing  to  give  the  instructions.  In  Brown 
Until  the  limited  partnership  was  v.  ^idger,  3  H.  &  N.  858,  the  defendants 
formed,  the  owner  had  no  authority,  ex-  were  partners  for  the  purpose  of  work- 
press  or  implied,  to  bind  his  proposed  ing  a  coal  mine.  Two  of  them  con- 
associates  or  partners.  West  Point  ducted  the  business  of  the  colliery.  The 
Foundry  Association  v.  Brown,  3  £dw.  firm  being  in  debt,  and  two  actions 
Ch.  (N.  Y.)  284.  having  been  brought  against  them,  the 
Each  partner  is  presumed  to  assent  to  managing  partners  borrowed  of  the 
all  the  acts  of  his  copartners  within  the  plaintiff,  upon  the  credit  of  the  firm, 
scope  of  the  partnership  business,  or  money  for  the  purpose  of  settling  these 
which  he  has  in  any  way  specially  rati-  actions,  and  accepted  in  the  name  of  the 
fied  or  assented  to.  This  was  well  illus-  firm  a  bill  of  eiLchange  drawn  by  him 
trated  in  an  Iowa  case,  Boardman  v.  on  them.  The  partnership  deed  con- 
Adams,  5  Iowa,  224,  where  in  an  action  talned  a  clause  "  that  if  any  partner 
for  pianos  sold  and  delivered  to  one  of  should  for  his  own  use,  or  for  any  other 
the  partners,  he  plead  that  the  firm  was  purpose  than  the  immediate  use  of  the 
not  a  general  partnership,  but  was  a  partnership,  draw,  accept  or  indorse  any 
partnership  engaged  in  the  newspaper  bill  of  exchange  in  the  name  of  the 
and  printing  business  only,  and  that  the  firm,"  the  others   might   determine  his 

Eianos  were  sent  to  the  other  partner  to  interest  in    the   partnership.      It    was 

e  sold  on  commission,  and  not  to  the  held  that  the  managing  partners  had 

said  partnership  firm,  upon  which  plea  authority  to  bind   the   partnership   by 

issue  was  joined,  and  it  appeared  that  borrowing  the  money  and  accepting  the 

each  of  the  partners  had  written  letters  bill. 

in  relation  to  tlie  pianos  in  their  Individ-  One  partner  cannot   bind  the   other 

ual  names;  and  the  court  charged  the  members  of  the  firm  by  note,  indorse- 

jury  that  the  plaintiffs  must  recover  for  ment,  or  acceptance,  in  any  transaction 

pianos  sold  and  delivered,  or  they  could  unconnected  with  the  partnership  basi- 

not   recover  at  all ;    that  if  the  pianos  ness,  and  known  to  be  so  by  the  party 

were  sold  to  one  partner  alone,  and  not  taking  it,  nor  for  the  party's  own  debt. 
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to  the  bankrupt  partner.  In  the  case  of  Salomons  v.  Nissen/  one 
Hague  bought  705  pigs  of  lead  of  the  defendants  at  Liverpool,  and 
ordered  them  to  be  shipped  to  (Jarvey  &  Co.,  at  Rouen.  The  lead  was 
accordingly  shipped  and  the  bill  of  lading  was  indorsed  by  the  defend- 
ants, in  blank,  and  sent  to  Hague.  A  few  days  afterward  the  plaintiff 
gave  Hague  his  acceptances  on  account  of  the  lead  to  a  large  amount, 
which  Acceptances  were  paid  to  the  indorsees  when  due.  Soon  after 
the  acceptances  were  given,  the  following  agreement  was  made  between 

An  act  of  one  partner  beyond  the  scope  his  individual  purposes  or  to  ilie  pay- 
of  his  authority  may  be  ratified  by  the  ment  of  his  Indiyidual  debts,   yet  he 
other  members  of  the  firm ;    and  that  may  do  so  by  the  consent  of  the  others, 
one  member  was  in  the  habit  of  extend-  The  right  of  the  partners,  unitedly,  to 
ing  accommodations  to  others  in  tlie  dispose  of  tlie  firm  property  J  s  tlie  same 
name  of  the  firm,  with  approbation  or  in  all  respects  as  tlie  riffht  which  an  Id- 
witliottt  dissent,  would  be  sufficient  eri-  dividual  has  to  control  and  dispose  of 
deuce  of  authority,  and  the  firm  would  hiH  property ;  and  the  question   as  to 
be  l)ound.       Scott   v.   Bandy,  2  Head  whether  this  has  been  done  or  not  in  a 
(Tenn.),  197.  His  acts  bind  his  firm  only  eiven  case  is  for  the  jury.      Jones  v. 
on  the  theory  of  an  implied  agency  for  Lusk,  2  Mete.  (Ky.)  356. 
the  purposes  of  the  mutual  adventure,  *2  T.  R.  674.    In  Woodward  v.  Win- 
and  the  agency  does  not  extend  beyond  ship,  12  Pick.  (Mass.)  431,  Winship  & 
what  may  fairlv  be  regarded  as  coming  Biddies  carried  on,  in  the  name  of  Win- 
within  its  reach.    Hotchin  v.  Kent,  8  ship  alone,  a  large  business  in  the  man- 
Mich.  526.     A  sale  of  goods  to  one  part-  ufacture  of  soap  and  candles.    Winship 
ner  within  the  scope  of  the  partnership  purchased  of  plaintiffs,  on  a  credit,  a 
business  is  a  sale  to  the  firm,  and  the  quantity   of  pork  and    fiour  and  gavo 
seller  will  not  bo  affected  by  the  fraud-  his   note  therefor.     It  appeared   Win- 
ulent  intent  or  subsequent  misapplica-  ship  was  in  the  habit  of  exporting  large 
tion  of  them  by  the  purchasing  partner,  quantities  of  soap  and  tmndlea  to  foreign 
if  the  seller  act  in  good  faith;  and  the  ports,  and  receiving  in  return  produce 
same  principle  applies  to  negotiable  se-  of  foreign  growth,  and  that  ho  also  pur- 
curities.     But  if  one  partner  give  the  chased  large  quantities  of  materials  to 
credit  or  property  of  the  firm  for  his  in-  be  used  for  the  manufacturing  of  soap 
dividual  benefit  to  hia  creditor,   who  and  candles.    On  the  occasion  of  pur- 
knows  or  has  reason  to  know  that  it  was  chasing  the  pork  and  flour,  Winship  had 
for  the  private  or  individual  debt  of  the  engaged  two  schooners  to  carry  soap 
particular  partner,  without  the  previous  aud  candles  to  the  West  Indies,  and  to 
knowledge  or  oonaent  of  the  other  part-  make  up  the  cargo,  purchased  the  flour 
ners,  it  will  be  a  fraudulent  transaction  and  pork  and  shipped  them   with   the 
as  to  them,  aud  clearly  void.     If  the  soap  and  candles.     There  was  evidence 
publio  have  the  usual  means  of  knowl-  to  show  this  had  been  done  before  with 
edge  given  them  in  regard  to  the  busi-  the  knowledge   of    the   Biddies.     The 
ness  of  a  partnership,  and  no  acts  have  court  charged  that  pnma  fade,  the  pur- 
been  done  or  suffered  by  the  partners  to  chase  of  provisions  for  a  foreign  mar- 
mislead,  every  one  is  presumed  to  know  ket  was  not  within  the  scope  of  tne  part- 
the  nature  and  extent  of  the  partnership  nership   busiuess.     If,  however,   Win- 
with  whose    members  he  deals ;   and  ship  was  the  acting  partner,  if  he  was 
where  a  person  takes  a  partnership  en-  vested  with  a  reasonable  discretion  to 
gagement  without  the  authority  of  the  conduct  the  business  of  the  partnership 
firm,  for  a  matter  not  within  the  scope  in  such  manner  as  in  his  opinion  woula 
of  its  authority,  he  is  guilty  of  a  fraud,  best  conduce  to  the  interest  or  benefit 
and  cannot   enforce   such  engagement,  of  the  concern,  and  the  purchase    was 
Venable  t.  Levick,  2  Head  (Tenn.),  351.  made  to  aid  the  principal  object  of  the 
The  partners  may  by  their  joint  act  con-  undertakinsr,  boivi  fide,  and  in  the  exer- 
vert  the  partnership  property  into  indi-  cise  of  a  reasonable  discretion,  he  was 
vidual  property,  and  although    neither  acting  within  the  scope  of  hia  authority 
partner  can,  witliout  the  consent  of  the  as  a  partner, 
others,  ftpply  the  effects  of  the  firm  to 
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Hague  and  the  plaintiff:  '^  That  the  said  J.  Salomons  shall  pay  for 
and  send  in  his  name  to  Messrs.  Garvey  &  Co.,  merchants  at  Bouen, 
a  oargo  consisting  of  705  pigs  of  lead,  to  be  shipped  at,  etc.,  to  be 
sold  by  Messrs.  G.  &  Co.,  at  the  best  price,  etc.,  and  the  net  proceeds 
to  bo  remitted  to  the  said  J.  Salomons.  And  it  is  hereby  agreed  that 
the  profit  and  loss  arising  from  the  said  cargo  of  lead  shall  be  equally 
divided  between  the  said  E.  Hague  and  J.  Salomons."  The  vessel 
sailed  with  the  lead  for  Bouen,  but  was  forced  back  by  stress  of 
weather,  and  Hague  having  become  a  bankrupt,  and  the  defendants 
not  having  received  the  price  of  the  goods,  stopped  them  while  on 
board  the  ship  in  England  and  took  them  away.  The  lead  not  being 
paid  for  by  Hague  or  any  other  person,  and  the  defendants  having 
refused  to  deliver  it  up,  the  plaintiff  brought  trover  against  them, 
but  failed  in  his  suit.  Ashurst,  J.:  ''It  appears,  upon  the  contract, 
that  the  plaintiff  made  himself  a  complete  partner  with  Hague,  quoad 
this  transaction,  and  that  he  also  made  himself  the  paymaster,  there- 
fore ho  put  himself  in  the  place  of  the  original  consignee,  and  must 
take  the  bill  of  lading  subject  to  the  same  rights.  That  being  the 
case,  it  follows,  as  a  necessary  consequence,  that  the  defendant  had  a 
right  to  stop  the  goods  in  iransilu," 

For  sales  made  by  one  partner. 

Sec.  418.  In  a  very  early  case  "'it  was  agreed  by  the  court  that  the 
sale  of  one  partner  is  the  sale  of  them  both;"  *  and  in  more  recent 
times  the  power  of  one  partner  to  bind  the  firm  by  simple  contract 
has  been  continually  recognized  in  cases  of  sale  of  the  partnership 
effects.  Lord  Mansfield,  in  a  celebrated  case,'  decided  that  even  after 
an  act  of  bankruptcy  committed  by  one  partner,  an  assignment  bona 
fide  of  partnership  effects  by  the  solvent  partner  to  a  creditor  of  the 
firm,  in  payment  of  his  debt,  was  binding  on  the  firm. 

Property  pledged  by  one  partner. 

Sec.  419.  Again,  if  one  partner  pUdge  the  partnership  effects  to  a 
bona  fide  pledgee,  this  contract  will  bind  the  firm,  if  made  in  the  ordi- 
nary course  of  business  ;  and  it  should  seem  from  an  early  case  that 
such  a  contract  is  consistent  witli  the  business  of  a  general  trading 
partnership.*  The  more  modem  decisions  on  the  subject  have  related 
to  particular  adventures,  and  the  contract  has  been  held  binding  on 
the  firm,  where  the  pledgee  has  had  no  notice  of  the  joint  interest. 
Thus,  in  Baba  v.  Byland,*  the  plaintiffs,  Baba  and  Bobles,  were  mer- 

1  Lambert's  case,  God  bolt.  244.  *  Metcalfe  v.  Royal  Excb.  Ass.  Comp., 

"Fox  V.  Hanbury,  Gowp.  445.    Lord  Barnardist.  343. 

Mansfield,  however,  chiefly   addressed  *  Qow,  N.   P.  C.  133  ;  Bee  Ex  parte 

himself  to  the  form  of  the  action.  Qellar,  1  Rose,  297. 
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chants  at  Bordeaux,  and  the  defendants  corn  and  seed  factors  in 
London.  The  plaintiffs  purchased  for  the  joint  account  of  them- 
selves and  Caumont^  in  equal  thirds,  thirty-three  bags  of  clover  seed, 
and  consigned  them  to  Caumont  who  lived  in  London.  Gaumont 
pledged  the  seed  to  the  defendants,  who  had  no  notice  of  the  joint 
interest  Caumont  became  a  bankrupt,  and  the  defendants  were  his 
creditors  to  more  than  the  amount  of  the  clover  seed.  It  was  held 
that  the  plaintiffs  conld  not  maintain  trover  for  the  seed,  Dallas,  J., 
observing  that  Caumont  being  jointly  interested  in  the  seed  with  the 
plaintiffs  as  a  partner,  was  in  that  character  possessed  of  the  entirety; 
that  as  a  partner  he  had  a  clear  right  to  sell ;  and  that  so  far  from  its 
being  pretended  that  the  defendants  had  notice  of  the  partnership,  the 
contrary  was  admitted. 

Another  case  of  the  same  complexion  was  decided  in  the  same  man- 
ner. .  Tupper  &  Co.  consigned  to  Smith  &  Co.  a  quantity  of  wool  on 
the  joint  account  of  the  two  houses.  T.  &  Co.  were  to  be  interesteii 
in  one  moiety,  and  S.  &•  Co.  in  the  other  moiety.  S.  &  Co.  pledged 
the  wool  to  H.  &  Co.,  who  were  ignorant  that  the  consignment  had 
been  made  on  the  joint  account,  and  to  whom,  when  the  bills  of  lad- 
ing were  indorsed  to  them,  it  was  represented  that  the  wool  was  to  be 
sold  on  the  sole  account  of  S.  &  Co.  S.  ft  Co.  became  bankrupts,  and 
H.  ft  Co.  were  greatly  their  creditors.  Sir  William  Grant  held  that 
S.  &  Co.,  as  partners,  had  a  right  to  pledge  the  wool  as  against  Tup- 
per, their  partner,  there  being  no  evidence  of  collusion  and  fraud . 
between  S.  ft  Co.  and  H.  ft  Co.,  and  that,  as  against  Tupper  ft  Co.,  H. 
ft  Co.  had  a  right  to  have  their  claim  satisfied  out  of  the  proceeds  of 
the  cargo.* 

So,  where  Eeid  ft  Co.  and  Davidson  ft  Co.  agreed  to  be  jointly  inter- 
ested in  an  adventure  in  cottons,  for  which  R.  ft  Co.  paid,  and  D.  ft 
Co.  having  possession  of  the  cotton  pledged  it  to  H.,  who  was  ignorant 
of  the  interest  of  R  ft  Co.  therein,  and  afterwards  D.  ft  Co.  became 
bankrupts,  and  H.  being  their  creditor  by  more  than  the  value  of  the 
cotton,  refused  to  deliver  it  up,  the  Court  of  King's  Bench  held 
clearly,  on  the  authority  of  the  two  preceding  cases,  that  R.  ft  Co. 
could  not  maintain  trover  against  H.  for  the  cotton.' 

But  in  Ex  parte  Copeland,*  doubt  was  entertained  by  two  of  the 
judges  of  the  Court  of  Review,  as  to  the  power  of  one  partner  to 

»  Tapper  V.  Hay  thorn,  Gow,  135.  '2   Mont.  &  A.  177;  8  Dea.  &  Chit. 

'  Read  v.  HoHinshead,  4  Bam.  &  Ores.    199. 
867 ;  7  Dowl.  &  Ryl.  444. 
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pledge  the  goods  of  a  joint  adventure  where  the  pledgee  has  notice 
of  the  joint  interest  in  the  goods.  In  that  case.  A,  B,  and  G^  being 
partners  in  a  joint  adventure  for  the  shipping  and  sale  of  goods^  G 
found  the  goods^  and  A  and  B  gave  their  acceptance  to  bills  drawn 
upon  them  by  G,  which  were  to  bo  answered  by  the  proceeds  of  the 
sales.  After  the  goods  had  been  shipped,  G  procured  discount  of  the 
bills,  and  pledged  the  goods  as  a  security  to  the  discounter.  Upon 
the  bankruptcy  of  all  three,  the  discounter  applied  to  prove  the 
amount  of  the  bills.  It  appeared  that  A  and  B  had  ratified  the  trans- 
action of  G,  and  that  there  wore  no  joint  creditors  of  the  three,  and 
on  this  ground  the  petitioner  was  permitted  to  prove;  but  Erskine,  G. 
J.,  said  that  if  the  case  had  rested  merely  on  the  letters  of  G,  by  which 
he  pledged  the  goods,  he  should  have  thought  the  case  distinguishable 
from  Eeid  v.  Hollinshead,  because  there  the  partner  who  created  the  lien 
had  the  possession  of  the  goods  and  had  an  apparent  right  to  deal 
with  them  as  his  own,  and  the  receiver  had  no  notice  of  the  interest 
of  other  parties,  and  therefore  it  was  decided  the  partner  might  pledge 
the  goods,  and  bind  not  only  his  own  share,  but  the  whole  interest. 
But  here,  where  those  circumstances  did  not  occur,  if  it  depended 
merely  on  the  letter  of  G,  his  Honor  would  have  been  inclined  to  doubt 
the  power  of  one  partner  in  such  a  transaction  to  bind  the  joint  prop- 
erty, it  being  out  of  the  ordinary  course  of  trade.  And  Bose,  J., 
appears  to  have  thought  that,  except  under  the  special  circumstances 
of  the  case,  it  would  have  been  difficult  for  G  to  have  bound  the  whole 
interest  of  the  partners,  though  he  might  have  incumbered  his  own 
inter08t. 

Power  to  pledge  partnenhip  property. 

Sec.  4^0.  Partners  in  a  particular  adventure,  as  well  as  they  who 
are  engaged  in  general  trade,  have  power  (at  least  with  certain  limi- 
tations) to  bind  their  copartners  by  pledge  or  sale  of  the  partnership 
effects.  But  care  must  be  taken  to  distinguish  a  j^a-rtnership  in  a 
particular  adventure  from  a  mere  joint  purchase  or  sub-purchase 
made  without  any  view  to  a  joint  sale.  In  the  case  of  Barton  v.  Wil- 
liams,^ it  was  decided.  There  Moon  &  Go.  and  Barton  &  Go.  agreed 
to  purchase  cottons  on  their  joint  account.  In  pursuance  of  this 
agreement,  Moon  gave  orders  to  his  brokers  to  purchase  cottons  on  his 
own  account,  not  acquainting  them  with  the  joint  transaction.  The 
purchases  were  made  and  the  goods  left  in  the  hands  of  the  brokers, 

<  5  Bam.  &  Aid.  396. 
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and  Barton  &  Co.  paid  Moon  &  Co.  for  their  share.  Before  the  pur- 
chases were  completed,  the  interest  of  Barton  &  Co.  was  known  to 
the  brokers.  In  November,  1818,  Moon  wishing  to  borrow  20,000^.,  he 
and  the  brokers,  unknown  to  Barton,  pledged  the  whole  of  the  cotton 
waniints  to  the  defendants  for  that  sum,  which  was  advanced  by  the 
defendants  by  means  of  the  discount  of  bills.  In  February,  1819,  by 
consent  of  all  parties,  the  cottons  were  divided  between  Barton  &  Co. 
and  Moon  &  Co.,  according  to  their  respective  shares.  In  March  fol- 
lowing. Moon  paid  off  half  the  20,00QL  by  the  produce  of  the  cottons, 
and  gav^  renewed  bills  for  the  other  half.  On  that  occasion  the 
brokers  received  the  warrants  from  the  defendants  and  divided  them, 
returning  to  th^  defendants,  as  a  security  for  the  renewed  bills,  the 
warrants  of  the  plaintiffs.  Barton  &  Co.,  and  i*etaining  the  warrants 
of  Moon.  Throughout  the  transaction  no  notice  was  given  to  the 
defendants  of  the  interests  which  the  plaintiffs  had  in  the  cottons. 
The  court  held  clearly  that  the  plaintiffs  might  maintain  their  action 
of  trover  for  the  value  of  the  warrants  so  pledged.  There  were  two 
grounds  on  which  to  rest  their  decision,  and  they  chose  that  upon 
which  it  was  the  most  difficult  to  raise  a  question,  namely:  that  upon 
the  partition  being  made  between  the  plaintiffs  and  Moon,  the  tenancy 
in  common  was  determined ;  that  the  second  pledge,  therefore,  was 
not  of  an  undivided  moiety,  but  a  specific  chattel,  of  which  the  prop- 
erty was  at  that  time  vested  in  the  plaintiffs,  and  made  by  a  person 
having  no  authority  to  pledge.  But  they  likewise  held,  without  hesi- 
tation, that  at  the  time  of  the  original  pledge.  Moon  &  Co.  and  the 
plaintiffs  were  not  partners  with  reference  to  the  goods,  but  part- 
otanerSf  each  of  them  being  entitled  to  an  undivided  moiety.  That 
Moon  &  Co.,  taking  upon  themselves  to  pledge  the  whole,  the  legal 
operation  of  such  pledge  would  be  to  give  the  pawnee  no  better  title 
than  Moon  &  Co.  had,  which  would  be  an  undivided  moiety.  There- 
fore, that  even  if  there  had  been  no  partition,  the  sale  was  a  conver- 
sion of  the  undivided  interest,  and  consequently  that  trover  would  be 
maintainable. 

Of  liabilities  undAr  bills  of  ezohange  and  promissory  notas  negotiated  in  the 
name  of  the  finn. 

Sec.  421.  If  a  partner  in  trade  draw,  accept,  or  indorse  a  bill 
of  exchange  in  the  name  of  the  firm,  or  if  he  give  a  promissory 
note  in  the  name  of  the  firm,  such  a  bill  or  note  will  be  bind- 
ing on  the  firm  jointly  in  the  hands  of  a  bona  fide,  holder.*    The 

'Pinkney  v.  Hall,  Salk.   126;   S.  C,    Smith  v.  Trivas,  2  Lord  Raymond.  1484 ; 
Lord  Raymond,  176 ;  Anon.,  Styles,  870;    Harrison  v.  Jackson,  7  T.  R.  207 ;  Smith 
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power  of  ono  partner^  in  this  as  in  other  contracts,  is  implied  by 
law,  no  express  authority  from  his  copartner  being  necessary  for  that 
purpose ;  and  in  the  case  of  bills  of  exchange,  it  exists  by  the  custom 
of  England.  Thus,  P.,  a  partner  in  the  house  of  Lewis  &  Potter  in 
London,  and  also  in  the  house  of  Gregory  ft  Potter  in  America,  in 
order  to  accommodate  the  former  house,  directed  the  clerk  of  that 
house  to  draw  a  bill  in  the  name  of  Oregory  ft  Potter.  The  bill, 
though  drawn  in  London,  was  dated  at  Boston.  It  was  accepted  by 
another  clerk  of  the  London  house  the  moment  it  was  drawn.  In  an 
action  by  the  indorsees  against  the  drawers,  the  American  partner 
was  held  liable.' 

Power  not  oonfined  to  general  partnen. 

Sec.  422.  The  power  of  binding  by  bill  of  exchange  is  not  confined 
to  general  partners  ;  it  has  been  laid  down  that  one  of  several  adven- 
turers will  be  bound  by  the  indorsement  and  acceptance  of  the  other." 

V.  Bailey,  11  Mod.  401 ;  Swan  v.  Steele,  a  trial  of  an  action  on  tlie  note  a^nst 
7  East,  200 ;  B.  N.  P.  279  ;  as  to  the  ef-  the  makers,  wherein  the  partner  who 
feet  of  a  baTikruvt  partner's  acceptance  furnished  the  money  answered  nnder 
in  the  name  of  tne  firm.  Even  though  oath  denying  the  execution  of  the  note, 
tlie  note  was  given  for  the  payment  of  it  was  held  that  there  could  be  no  re- 
his  private  debt,  or  other  purpose  out-  oovery  thereon  against  him,  the  trans- 
side  the  scope  of  the  partnership  bnsi-  action  not  being  one  within  the  scope 
uess.  Mechanics'  Bank  v.  Foster,  29  of  the  ordinary  affairs  of  the  partner- 
How.  Pr.  (N.  Y.)408;  Munroe  v.  C6oper,  ship.  Graves  v.  Kellenberger,  51  Ind. 
5  Pick.  (Mass.)  412  ;  Hay  ward  v.  French,  66.  Each  partner  has  the  same  right 
12  Gray  (Mass.),  453 ;  Fohlman  v.  Tay-  to  raise  money  for  the  use  of  the  firm 
lor,  75  Penn.  St.  629 ;  Blodgett  v.  Weed,  by  indorsement  of  negotiable  paper  as 
119  Mass.  215.  to  do  so  by  means  of  paper  already  is- 
'  Sutton  V.  Gr^ory,  3  Peake,  150.  sued.  The  public  would  not  be  allected 
'  Davidson  v.  Kobertson,  8  Dow.  229.  by  any  private  restriction  on  the  power 
Whether  the  partnership  is  general  or  of  each  partner.  Moorehead  v.  Gil  more, 
special,  in  order  to  bind  the  firm  by  a  77  Penn.  St.  118.  One  partner  in  a  non- 
note  or  for  any  purpose,  the  act  must  be  trading  partnership  cannot  bind  his  co- 
one  done  within  the  scope  of  the  part-  partner  by  a  bill  or  note,  drawn,  accept- 
nership  business,  and  within  the  scope  ed,  or  indorsed  by  him  in  the  firm  name, 
of  his  real  or  apparent  authority.  E^ch  even  thoufh  it  be  for  a  debt  of  the  firm, 
partner  is  the  i^ent  of  the  other  to  sign  unless  either  he  has  ezpresB  authority 
the  partnership  name  to  notes  given  therefor  from  his  copartner,  or  the  giv- 
within  the  scope  of  the  partnerdhip  ing  of  such  Instruments  is  neceasarT 
business,  but  not  to  sign  the  firm  name  to  the  carrying  on  of  the  partnendiip 
to  notes  relating  to  business  outside  of  business,  or  is  usual  in  similar  partner- 
the  scope  of  the  partnership.  Zuel  v.  ships,  and  the  burden  is  upon  the  perty 
Bowen,  78  111.  234 ;  Blodgett  v.  Weed,  suing  on  such  note  or  bill  to  prove  such 
119  Mass.  215 ;  S.  P.,  Nat.  Union  Bank  anthority,  neceasxty,  or  usage.  Smith  ▼. 
V.  Landon,  66  Barb.  (N.  Y.)  189.  Two  Sloan,  37  Wis.  285.  See  Prince  v. 
persons  were  partners  in  the  milling  Crawford,  50  Miss.  344.  The  question 
business,  one  owning  the  mill,  and  the  whether  one  partner  can  bind  another 
other  furnishing  the  money  for  carry-  by  a  note,  bill  or  indorsement,  will  de- 
ing  on  the  business,  but  having  no  in-  pend  entirely  upon  the  nature  and  char- 
terest  in  the  mill.  The  former,  without  acter  of  the  business  in  which  the  firm 
the  knowledge,  consent,  or  ratification  is  engaged,  and  the  usages  incident 
of  the  latter,  gave  the  firm  note  to  a  thereto.  Thus  agricultural  partners 
third  person  for  a  lightning-rod  put  on  whose  business  merely  relates  to  the  car. 
the  mill.    These  facts  being  proved  on  rying  on  of  a  farm,  have  no  sudi  aathor. 
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This,  however,  is  to  be  received  with  some  limitation,  for  in  adven- 
tiires,  conducted  by  a  joint-stock  company,  the  power  of  the  adven- 
turers to  bind  each  other  by  bills  of  exchange  is  not  co-extensive  with 
the  power  of  ordinary  partners.*  Neither  does  the  right  of  one  part- 
ner to  bind  the  firm  by  bill  exist  in  certain  partnerships  of  a  particu- 
lar nature.  Thus,  it  has  been  laid  down  by  a  learned  judge  that  one 
of  severalpersons  jointly  interested  in  a  farm  has  no  power  to  bind  the 
others  by  drawing  or  accepting  bills,  because  such  a  practice  is  not  neces- 
sary for  caiTying  on  the  farming  business.*  And  the  same  observation 
will  apply  to  partnerships  in  mines,  and  to  other  partnerships,  where 
bills  of  exchange  are  neither  usual  nor  necessary  for  conducting  the 
partnership  business ;  but  the  mere  circumstance  that  the  business 
consists  in  making  profits  out  of  real  estate,  as  in  working  a  stone 
quarry,  will  not  take  the  case  out  of  the  operation  of  the  general  rule.' 

Absence  of  the  name  of  a  partner  does  not  defeat  his  liability. 
Sec.  423.  A  partner  maybe  liable  in  an  action  on  a  bill  of  exchange 

negotiated  in  the  name  of  the  firm  although  his  own  name  individu- 

itj.  Kember  v.  Bullett,  22  How.  (U.  S.)  without  authority.  Holmes  v.  Porter, 
267  ;  Greensdale  v.  Dower,  1  M.  &  H.  39  Me.  157;  Ex  parte  Bonbonus,  8  Ves. 
641 ;  Unquerhart  v.  Powell,  54  Ga.  29.  540 ;  Doty  v.  Bates,  2  Johns.  (N.  Y.)  546; 
So  it  has  been  held  that  the  agent  of  a  Vallett  y.  Parker,  6  Wend.  (N.  Y.)617. 
mining  company  cannot  issue  a  nego-  In  all  such  cases  the  firm  is  liable  if  it 
tiable  note  in  the  name  of  the  company,  expressly  authorized  the  act,  or  express- 
Thus  in  Skillman  v.  Lachman,  28  CaJ.  ly  or  impliedly  ratified  it  afterward. 
207,  the  general  agent  of  the  company  Falkland's  Exrs.  v.  Cheyney,  1  Bro.  C. 
gave  a  note  signed  "  H.  P.  Sprout,  for  P.  90.  In  the  case  -it  non-commercial 
Gold  Hill  Mining  Co."  The  court  held  firms,  persons  are  bound  to  inquire  as 
that  the  members  of  the  firm,  in  the  ab-  to  the  actual  powers  of  a  partner.  Thus 
sence  of  express  authority  given  to  the  in  Cocke  v.  Branch  Bank  of  Mobile,  8 
agent  to  issue  the  note,  were  not  liable,  Ala.  175.  the  plaintiff  gave  in  evidence 
following  the  rule  adopted  in  Dickinson  a  note  for  four  thousand  six  hundred 
y.  Valpy,  10  B.  &  C.  140.  So  it  has  been  and  nine  dollars,  signed  J.  F.  &  W. 
held,  one  partner  of  a  firm  of  attorneys.  Cocke,  payable  to  Lea  &  Langdon,  who 
Foster  y.  Mackreth,  2  Exch.  166 ;  Hid-  indorsed  it  to  the  plaintiff".  The  firm  of 
ley  V.  Bainbridge,  2  G.  &  D.  483;  J.  F.  &  W.  Cocke  carried  on  the  busi- 
Breckenridge  y.  Shrieve,  4  Dana  (Ey.),  ness  of  tavern-keepers  as  partners.  The 
378;  or  physicians,  Crossthwaite  v.  note  was  signed  by  one  of  the  partners, 
Ross,  1  Humph.  (Tenn.)  30 ;  carpenters,  in  the  firm  name,  for  the  accommoda- 
Brown  v.  Robinson,  6  La.  An.  428;  in  a  tion  of  Lea  &  Langdon,  without  the 
saw  mill,  Lanier  v.  McCabe,  2  Fla.  32  ;  knowledge  of  the  other  partners.  Held, 
or  other  business  not  amounting  to  a  that  tavern-keepers  are  not  merchants, 
commercial  partnership,  Lyon  v.  Han-  and  have  no  authority  to  issue  commer- 
cock,  35  Cal.  272,  are  not,  in  the  absence  cial  paper  so  as  to  bind  the  firm,  unless 
of  authority,  express  or  implied,  liable  for  the  partnership  business ;  held,  also, 
upon  a  bill  or  note  drawn  by  one  mem-  the  bank,  receiving  the  note  in  liqaida- 
her  of  the  firm.  But  in  all  cases,  if  the  tion,  was  bound  to  inquire  into  the  au- 
mdnner  in  which  the  business  is  to  be  thority  of  the  partners, 
conducted  is  such  as  to  imply  such  a  *  Post^  Book  5,  chap.  1,  sec.  3. 
power,  it  will  be  implied,  and  in  all  '  D.  Littledale.  J.,  10  Barn.  &  Cres. 
cases,  where  the  partnership  is  admitted,  138.  See  D.  Parke.  J.,  S.  C. ;  D.  Hol- 
whatever  may  be  the  nature  of  the  busi-  royd,  J.,  7  .Bam.  &  Cres.  639,  and  D. 
ness,'  the  defendants  take  the  harden  of  Holland,  B.,  2  C.^&  J.  485. 
showing  that  the  note  or  bill  was  made  '  Tliicknesse  v.Bromilow,  2  C.&  J. 425. 
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ally  is  not  used  iu  the  fimiy  and  therefore  does  not  appear  on  the 
instrument.    This  may  happen  either  when  a  partnership,  consistin^g 
of  several  members^  or  of  minor  partnerships,  is  conducted  in  the  gen-* 
cral  name  and  style  of   A  &  Co,  or  A  &  B;  or  else,  when  it  is  con- 
ducted in  the  particular  name  of  A  only.'     Suppose  the  firm  to  be 

'  A  note  given  in  the  name  of  the  firm  faAVt^  binding.  Those  who  desire  to 
bj  one  of  the  partners  is,  prima  faeU,  impeach  it  mast  produce  evidence  to 
binding  npon  all  the  parties.  If  the  destroy  the  prima  fade  case.  Jones  v. 
other  partners  claim  it  was  given  for  an  Rives,  3  Ala.  (N.  S.)  13.  The  existence 
indi vidoal  debt,  or  for  an  indebtedness  of  a  partnership  is  a  qaestlon  of  fact  for 
created  in  relation  to  a  matter  foreign  the  jurj  to  decide.  The  fact  that  the 
to  the  business  of  the  partnership,  it  parties  conducted  a  smithing  business 
devolves  upon  the  partners  to  show  the  together  is  prima  fade  evidence  of  a 
facts  in  order  to  escape  liability.  Hick-  copartnership.  Where  a  note  is  given 
man  v.  Kunkle,  27  Mo.  401 ;  Hamilton  by  one  of  the  partners  in  the  firm  name 
V.  Summers.  12  B.  Monr.  (Ky.),  and  in  it  is  prima  fade  binding  on  the  firm,  al- 
all  cases  where  one  partner  executes  though  it  may  lie  shown  by  evidence 
firm  notes  in  the  absence  of  the  other  that  it  was  not  given  for  partnership 
partner,  in  payment  of  articles  in  which  purposes.  McMnllan  v.  Mackenzie,  2 
the  firm  is  dealing,  both  partners  are  Iowa,  309.  Where  an  administrator, 
liable.  Bascom  v.  loung,  7  Mo.  3.  Al-  who  is  a  member  of  a  copartnership, 
though  one  partner  cannot  bind  his  co-  applies  to  the  partnership  concerns 
partner  in  regard  to  a  matter  which  is  money  which  belongs  to  the  estate  of 
exclusively  his  own,  yet  the  fact  of  its  his  intestate,  and  afterward  gives  the 
being  his  private  business  must  affir-  note  of  the  firm  to  a  creditor  of  the  in- 
matively  appear  by  some  fact  known  or  testate  to  whom  such  money  was  due  in 
properly  deducible  from  circumstances  discharge  of  such  creditor's  claims  on 
which  ought  to  inform  a  prudent  person  the  estate,  the  firm  is  bound  to  pay  the 
of  the  nature  of  the  true  character  of  note,  although  the  money  was  not  in 
the  transaction.  The  legal  presumption  the  hands  of  the  firm  when  the  note  was 
is,  that  a  partnership  note  was  given  or  given.  Richardson  v.  French,  4  Mete, 
indorsed  on  partnership  business.  Man-  (Mass.)  577.  Prima  fade^  a  note  made 
ning,  Stimpson  &  Co.  v.  Hays,  7  Md.  9;  in  the  name  of  the  firm  is  binding  on 
Thurston  v.  Lloyd,  4  Miller  (Md.),  288.  the  firm.  But  where  It  is  shown  the 
Where  a  bill  is  drawn  by  a  partnership  only  consideration  for  the  note  is  the 
in  favor  of  a  creditor  of  the  firm,  upon  discharge  of  the  individual  debt  of  one 
another  firm,  and  is  accepted  by  the  of  the  partners,  the  legal  presumption 
firm  drawn  upon,  by  a  partner  thereof,  is  rebutted,  and  in  order  to  recover 
who  18  a  member  of  the  drawing  firm,  against  the  other  partner,  the  holder 
it  cannot  be  inferred  from  these  facts  must  show  the  note  was  executed  with 
alone  that  the  purpose  of  the  parties,  or  the  assent  of  the  other  partners,  or  that 
the  effect  of  the  transaction,  is  to  sub-  they  subsequently  ratified  the  transac- 
ject  the  funds  of  the  accepting  firm  to  tion.  Robinson  v.  Aldridge,  34  Miss, 
payment  of  the  debt.  The  acceptance  856.  Where  the  ostensible  partner,  in 
is,  prima  fade,  on  partnership  account,  whose  name  alone  the  business  was 
If  evidence  is  g^ven  that  the  draft  was  transacted,  borrowed  three  thousand 
accepted  by  one  partner,  to  pay  his  in-  dollars,  representing  it  to  be  for  the  use 
dividual  debt,  without  the  knowledge  of  the  business,  and  that  other  parties 
or  consent  of  his  copartner,  a  different  who  were  dormant  partners  were  abun- 
result  will  be  produced,  the  prima  fade  dantly  able  to  meet  any  engagements, 
evidence  being  rebutted.  Tutt  v.  Ad-  held  that  a  note,  given  in  the  individual 
dams,  24  Mo.  191.  Where  one  partner  name  of  the  midter  prima  fade  only, 
gives  a  single  bill,  in  his  own  name,  on  binds  the  maker,  but  if  at  the  time  of 
a  purchase  of  goods  in  his  own  name,  making  the  loan  representations  are 
which  is  not  paid,  and  new  notes  are  made  to  the  lender  that  the  money  is 
g^ven  in  the  name  of  the  firm  for  the  for  the  use  of  the  firm  which  does  bo  si- 
amount,  held,  these  notes  are  valid  as  ness  in  the  name  of  an  individual,  the 
partnership  obligations.  Davidson  v.  note  will  be  binding^on  the  firm.  Eth- 
Kelly,  1  Md.  501.  A  promissory  note  eridge  v.  Binney,  9  Pick.  (Mass.)  272. 
made  in  the  partnership  name  is,  prima 
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that  of  A  &  Go,  or  A  &  B,  aad  a  bill  is  drawn,  indorsed,  or  accepted 
in  the  name  of  the  firm.  In  this  case,  it  is  evident  from  the  instru- 
ment itself  that  a  partnership  name  is  pledged.  Now,  it  has  been 
clearly  decided  on  varioiis  occasions,  and  emphatically  laid  down  in  a 
modem  case,  that,  where  a  partnership  name  is  pledged,  the  partner- 
ship, of  whomsoever  it  may  consist,  and  whether  the  partners  are 
named  or  not,  and  whether  they  are  known  or  secret  partners,  will  be 
boand,  unless  the  title  of  the  person  who  seeks  to  charge  them  can  be 
impeached.*  In  Baker  y.  Oharlton,*  an  action  of  assumpsit  was 
brought  on  a  bill  of  exchange  by  the  indorsees  against  one  of  the 
drawers,  the  others  having  become  bankrupt.  The  bill  was  drawn  in 
the  firm  of  '* James  King  &  Go.,''  under  which  firm  the  defendant  and 
his  partners  had  traded.  It  also  appeared  that  there  were  other  part- 
nerships carried  on  under  the  firm  of  ''James  King  &  Go.,"  in  which 
the  other  drawers  were  concerned,  but  in  which  the  defendant  had  no 
share.  The  defendant  offered  to  show  that  this  bill  was  not  drawn  on 
account  of  the  partnership  in  which  he  was  concerned,  but  on  account 
of  one  of  the  others,  and  that  he  knew  nothing  of  it.  But  Lord  Ken- 
yon  was  of  opinion  that  the  defendant  was  nevertheless  liable ;  he  had 
traded  with  the  other  partners  under  that  firm,  and  persons  taking 
bills  under  it,  though  without  his  knowledge,  had  a  right  to  look  to 
him  for  payment     The  plaintiffs  obtained  a  verdict. 

In  the  case  of  M'Nair  v.  Fleming,' this  doctrine  was  carriel  still 
further,  for  there  the  several  partnerships  did  not  trade  generally 
under  one  name,  but  they  conducted  a  particular  business  apart  from 
their  general  trade,  in  respect  of  which  they  negotiated  bills  under 
one  name,  which  name  was  that  of  one  of  the  firms,  and  not  of  ^  the 
firms  collectively.  The  facts  were  shortly  these:  A  partnership  under 
the  firm  of  Hugh  Mathie  &  Go.,  carried  on  trade  at  Greenock.  Another 
branch  of  trade  was  undertaken  by  Mathie  &  Fleming  to  Nassau  in 
New  Providence,  Fleming  having  no  share  in  the  partnership  of  H. 
Mathie  &  Go.  The  Nassau  trade  was  carried  on  at  Greenock  by  Hugh 
Mathie  &  Go.,  without  any  distinction  ;  in  Nassau  by  one  Home,  and 
at  London  by  A.  Fleming  &  Go.    Mathie  kept  separate  accounts  for 

*  Per  Bayley,  B.,   1   Cromp.  &  Jerv.  dence  was  rejected  for  reasons  uncon- 

818 ;  but  in  Jones  v.  Hunter,  Danson  &  nected  with  this  point.    Qu0r6,  whether 

Lloyd,  214,  where  A,  B  and  G,  partners,  the  indorsee  had  not  nodoe  of  the  cir- 

were  sued  as  acceptors  by  an  indorsee,  camstancas  under  which  the  bill  was 

Lord  Tenterden  seemed  inclined  to  ad-  drawn. 

mit  evidence  to  show  that  C  was  not  en-  '  1  Peake,  111.                         * 

gaged  in   the  India  business,  on  which  *2  Bell's  Comm.  672 ;  Mont.  Partn.  87 ; 

account  the  bill  was  drawn.    The  evi-  see  D.  Lord  Eldon,  8  Dow.  229. 

87 
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the  concern,  distingnished  by  the  letters  N.  C.  for  Nassau  concern, 
and  those  accounts  were  clear.  Certain  bills  had  been  discounted  at 
the  branch  of  the  Bank  of  Scotland  in  Greenock,  having  the  firm  of 
H.  Mathie  &  Ca  subscribed  to  them,  and  no  explanation  was  required 
or  given  at  the  time  they  were  so  discounted.  H.  Mathie  ft  Co.  failed, 
and  M'Nair,  as  agent  for  the  bank,  on  the  ground  of  his  having  relied 
on  Fleming's  credit  as  included  in  the  firm,  made  his  demand  against 
him.  A  proof  was  taken,  and  the  Court  of  Session  was  satisfied  that 
Fleming  was  not  a  general  partner  with  H.  Mathie  ft  Co.,  but  that 
bills  having  formerly  been  discounted  under  that  firm  for  the  use  of 
the  Nassau  concern,  and  sanctioned  by  Fleming,  a  credit  was  n^sed, 
entitling,  bill-holders  to  rely  on  his  credit ;  and  on  that  ground  the 
court  held  Fleming  liable.  Upon  appeal  to  the  House  of  Lords  the 
general  principle  of  this  decision  was  confirmed ;  but  they  considered 
it  to  be  still  a  qaestion  whether  M'Nair,  by  proving  his  debt  and 
receiving  a  dividend  under  the  sequestration  against  Mathie  ft  Co., 
had  not  barred  himself  of  all  further  remedy,  and  according  to  an 
opinion,  given  by  Sir  Samuel  Bomilly,  they  expressly  reserved  to  the 
defendant  the  benefit  of  that  defense.  The  same  learned  person  adds: 
^^The  House  of  Lords  was  (as  I  understood  that  decision)  of  opinion 
that  where  several  partnerships,  consisting  of  different  individuals, 
carry  on  business  under  the  same  firm,  and  enter  into  negotiable 
securities  under  the  same  signature,  the  holder  of  such  securities  has 
a  right  to  select  which  of  those  partnerships  he  chooses  for  his  debt- 
ors ;  but  it  never,  as  I  conceive,  entered  into  the  minds  of  any  of  the 
Lords  that  he  could  take  all  the  partnership  as  his  debtors." 

Thp  case  of  M^Nair  v.  Fleming  is,  in  many  of  its  circumstances, 
similar  to  that  of  Baker  v.  Charlton,  and  it  has  therefore  been  thought 
right  to  state  the  two  cases  consecutively.  But  perhaps  the  decision  of 
most  practical  importance  upon  this  subject  is  that  of  Swan  v.  Steele.  * 
Wood  and  Payne  carried  on  business  as  wholesale  grocers  under  the  firm 
name  of  Wood  ft  Payne,  and  Wood,  Payne  and  Steele  carried  on  business 
as  cotton  merchants  under  the  same  firm  of  Wood  &  Payne.  Steele 
was  never  interested  in  the  grocery  business,  and  was  unknown  as  a 
partner  in  the  cotton  trade.  The  plaintiff  sold  to  Wood  &  Payne,  as 
grocers,  a  quantity  of  sugar,  for  which  they  gave  their  acceptance. 
Being  unable  to  provide  for  this  acceptance  when  due,  Wood  ft  Payne, 
without  the  knowledge  of  Steele,  indorsed  to  the  plaintiff,  in  the 
name  of  Wood  ft  Payne,  a  bill  drawn  by  one  Maitland,  and  which  they 

*  7  East,  210  ;  8  Smith,  199. 
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liad  received  in  payment  for  some  cotton.  The  question  was,  whether, 
in  the  absence  of  any  fraud  on  the  i)art  of  the  plaintiffs,  Steele  was 
liable  in  an  action  on  the  bill ;  and  the  Court  of  King's  Bench  held 
that  he  was,  and  that  the  case  was  too  clear  for  argument.  Loi-d 
Ellenborough:  '^It  would  be  a  strange  and  novel  doctrine  to  hold  it 
necessary  for  a  person  receiving  a  bill  of  exchange,  indorsed  by  one 
of  several  partners,  to  apply  to  each  of  the  other  partners  to  know 
whether  he  assented  to  such  indorsement,  or  otherwise  that  it  should 
be  void.  There  is  no  doubt  that,  in  the  absence  of  all  fraud  on  the 
part  of  the  indorsee,  such  indorsement  would  bind  all  the  partners. 
There  may  be  partnerships  where  none  of  the  existing  partners  have 
their  names  in  the  firm.  Third  persons  may  not  know  who  they  are; 
and  yet  they  are  all  bound  by  the  acts  of  any  of  the  partners  in  the  name 
or  firm  of  the  partnership.  Now,  here  the  three  persons  wore  trading 
under  the  firm  of  Wood  &  Payne,  and  in  the  course  of  their  dealings  as 
partners  received  the  bill  in  question  ;  and  it  was  competent  to  either 
of  them,  by  his  indorsement  in  the  name  of  the  firm,  to  pass  their 
interest  in  the  bill ;  and  the  plaintiffs,  ignorant  of  any  fraud  at  the 
time,  take  it  by  such  indorsement  from  one  of  the  partners ;  then,  if 
the  interest  of  the  plaintiff  in  the  bill  were  once  well  vested,  no  sub- 
sequent knowledge  that  such  indorsement  was  made  without  the  con- 
sent of  one  of  the  partners  will  divest  it  And  it  would  be  highly 
inconvenient  that  it  should,  because,  if  the  plaintiffs  had  been 
apprised  at  the  time  that  the  partner  who  indorsed  the  bill  had  no 
authority  to  do  so,  they  might  have  obtained  some  other  security  for 
their  demand." 

The  case  of  Vere  v.  Ashby  *  was  not  so  strong  in  its  circumstances, 
but  was  decided  on  the  same  principles.  Ashby  and  Rowland  were 
partners,  trading  under  the  firm  of  that  name.  They  opened  an 
account  in  that  name  with  the  plaintiffs,  who  were  bankers,  and  who 
discounted  bills  for  them,  carrying  the  proceeds  to  that  account.  A 
sliort  time  after  this  account  had  been  opened,  Shaw  joined  the  part- 
nership of  Ashby  &  Rowland,  but  the  business  of  the  firm  was  con- 
ducted as  before.  Shaw  never  appeared  in  tlie  business,  nor  was  he 
introduced  or  known  to  tlie  plaintiffs,  nor  even  to  the  clerks  of  the 
partnership,  as  a  partner;  moreover,  he  was  abroad  from  the  com- 
mencement of  the  partnership  until  about  the  time  of  its  dissolution. 
During  the  period  of  Shaw's  partnership,  Rowland  indorsed  two  bills 
in  the  firm  of  Ashby  &  Rowland,  to  the  plaintiffs,  who  discounted 

>  10  Bam.  &  Cress.  288 ;  Lloyd  &  WelBby^20. 
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them,  and  carried  the  proceeds,  as  itsnal,  to  the  account  of  Ashbj  & 
Eowland.  The  plaintiffs  were  not  aware  that  the  money  raised  by 
these  bills  was  intended  to  be  applied  to  other  than  partnership 
purposes.  At  the  dissolution  of  the  partnership,  and  not  before,  the 
plaintiffs  ascertained  that  Shaw  had  an*  interest  in  the  firm.  In  an 
action  against  Ashby,  Rowland  and  Shaw,  as  indorsers  of  these  bills 
of  exchange,  a  question  being  raised  as  to  the  liability  of  Shaw,  the 
Court  of  King's  Bench  held  that  he  was  clearly  liable. 

The  same  principles  apply  to  cicceptancen.  In  the  case  of  Lloyd  t 
Ashby,'  Ashby,  Rowland  and  Osborne  were  partners  under  the  firm  of 
Ashby  &  Co.  In  May,  Osborne  left  the  partnership,  which  was  thence- 
forth carried  on  in  the  name  of  Ashby  k  Rowland.  In  June,  Shaw 
entered  the  firm  as  a  dormant  partner.  In  July,  the  plaintiff  sup- 
plied goods  to  Hugh  Rowland,  the  father  of  the  defendant  Rowland, 
who,  in  payment  of  the  amount,  drew  and  delivered  to  the  plaintiff  a 
bill  payable  to  the  plaintiff's  order,  and  addressed  to  Ashby  ft  Co. 
The  bill,  after  delivery  to  the  plaintiff,  was  accepted  by  the  partner 
Rowland  in  the  name  of  Ashby  k  Rowland.  On  an  action  brought 
against  Ashby,  Rowland  and  Shaw,  as  acceptors,  the  Court  of  King's 
Bench  held,  notwithstanding  the  variance  between  the  names  to  which 
the  bill  was  addressed,  and  those  in  which  it  was  accepted,  that  the 
three  defendants  must  be  taken  to  be  the  persons  designated  by  the 
acceptance  in  the  name  of  Ashby  &  Rowland,  and  that  the  acceptance 
was  binding  on  them  all. 

'  2  Barn.  &  Adolph.  23.  If  one  part-  of  the  defeDd&nt.  Stophea  ▼.  Reyaolds, 
ner  draws  a  bill  in  his  individual  name,  2  F.  &  F.  147.  In^Farmers'  Bank  v.  Bay- 
and  procures  it  to  be  discounted,  the  liss,  85  Mo.  428,  a  note  was  executed  by 
party  discounting  it  has  no  claim  upon  one  of  a  firm  in  his  own  name,  which 
the  other  partners,  although  it  be  proved  the  plaintiff  discounted.  It  was  dis- 
the  money  was  used  for  the  benefit  of  counted  on  the  credit  of  the  maker,  not 
the  firm  by  the  partner  drawing  the  on  the  credit  of  the  firm.  The  proceeds 
bill.  Burly  y.  Burrough,  15  East,  7.  were  applied  by  the  maker  to  the  bene- 
He  has  no  authority  to  bind  his  copart-  fit  of  the  firm.  It  was  held,  no  suit 
ners  by  an  acceptance,  except  in  Uie  could  be  sustained  on  the  note  against 
true  name  and  style  of  the  partnership,  the  other  members  of  the  firm.  Whether 
BO  as  to  bind  the  other  partners.  Kirk  a  suit  for  money  loaned  to  the  firm 
y.  Blurton,  9  M.  &  W.  283.  Where  a  could  haye  been  sustained.  Quere  t  Lee- 
note  is  made  in  a  different  name  from  sing  y.  Sulsbacher,  35  Mo.  445.  In  Cun- 
that  of  the  company,  it  is  not  to  be  pre-  ninffham  y.  Smithson,  11  LxHA  (Va»). 
sumed  the  note  was  made  with  the  an-  60,  rT.  &  J.  Dick,  and  W.  Dayiaaon  werb 
thority  of  the  firm.  It  is  a  question  of  partners  in  Virginia,  carrying  on  busir 
fact  for  the  jury.  Faith  y.  Richmond,  ness  in  the  name  of  Dicks,  Moore  & 
8  Perry  &  D.  187.  A  partner  may  be  Co.,  W.  D.  residing  in  London.  S.  drew 
liable  pn  a  bill  Accepted  In  his  name  a  bill  on  W.  D.  alone,  but  expressed  in 
alone,  by  his  partner,  for  partnership  the  body  of  the  bill  that  it  was  on 
purposes,  though  directed  not  to  the  account  of  D.  M.  k  Co. ;  W.  D.  wrote  a 
partnership  place  of  bnsinens.  but  to  general  acceptance.  It  was  held  the 
the  defendant's  own  place  of  business,  acceptance  was  W.  D.'s  acceptance,  and 

Eroyided  the  jury  find  the  partnership  D.  d(  M.,  not  being  partien  to  the  bill, 

usinesB  was  carriei  on  under  the  name  were  not  liable  on  it. 
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In  the  case  of  Wiutle  v.  Crowthcr,*  Orowther  &  Combes  carried 
on  the  business  of  coal  merchants  at  Bristoli  Combes  being  a  secret 
partner,  residing  at  Newport;  Crowtber  also  carried  on  the  business 
of  a  slop-seller  at  Bristol,  on  his  own  separate  account.  In  the  latter 
business,  Crowtber  contracted  a  separate  debt  with  the  plaintiffs,  for 
which  thej  drew  on  him  two  bills  of  exchange,  one  of  which  was  dis- 
honored. Upon  the  other  bill  becoming  due,  it  was  delivered,  together 
with  the  dishonored  bill,  to  Crowtber,  who  instead  thereof  gave  the 
plaintiffs  a  bill,  accepted  in  the  firm  of  Crowtber  &  Co.,  which 
greatly  exceeded  the  amount  of  his  separate  debt.  Ilie  plaintiffs  had 
likewise  in  their  hands  another  bill  accepted  by  Crowtber  &  Co.  At 
the  time  these  latter  bills  were  taken  by  the  plaintiffs,  they  knew 
nothing  of  Combes,  and  they  made  no  inquiry  after  him,  until  long 
after  the  bills  were  due,  treating  Crowtber  as  if  he  only  were  the  per* 
son  bound  by  the  bills.  In  an  action  against  both  Crowtber  and 
Combes,  as  the  acceptors  of  these  bills,  the  plaintiffs  recovered  a  ver- 
dict, which  the  Court  of  Exchequer  permitted  to  stand,  subject  to 
the  deduction  of  the  amount  of  Crowther's  separate  debt. 

Even  if  the  bill  be  accepted  in  the  name  of  one  partner  only, 
and  not  in  that  of  the  firm,  yet,  if  the  bill  be  addressed  to  the 
firm,  all  the  members  of  it,  whether  dormant  or  not,  will  be  bound 
by  such  acceptance,  for,  as  Lord  EUenborough  said,  *'  The  acceptor 
must  be  understood  to  exercise  his  power  to  bind  his  copartners,  and 
to  accept  the  bill  according  to  the  terms  in  which  it  is  drawn."  <  Two 
cases  had  been  decided  in  conformity  with  this  doctrine.  In  Wells  v. 
Masterman,'  an  action  of  assumpsit  was  brought  on  two  bills  of 
exchange  drawn  by  the  plaintiffs  on  the  defendant,  by  the  style  of 
James  Masterman  &  Co.,  accepted  by  James  Masterman  only,  without 
the  words  ^'  &  Co."  James  Masterman  carried  on  a  separate  trade, 
and  the  plaintiff  had  had  dealings  with  him  before  his  partnership, 
but  he  also  had  dealings  with  the  partnership,  and  there  was  nothing 
to  show  any  fraud  on  the  part  of  the  plaintiff.  Lord  Kenyon  held 
that  all  the  firm  were  liable,  observing,  that,  '^  if  a  bill  is  drawn  upon 
the  partnership  in  their  usual  style  and  firm,  and  it  is  accepted  by 
one  of  the  partners,  it  certainly  binds  the  partnership  to  the  payment 
of  it"  So,  where  a  bill  was  drawn  on  Messrs.  K.  &  Co.,  and  R. 
accepted  it  thus:  "Accepted, T.  B."  Lord  EUenborough  said,  " The 
partners  are  bound  by  this  acceptance.     It  would  have  been  enough 

•  1  Cromp.  &  Jerv.  816 ;  1  Tyr.  210.  « 1  Camp.  384.  «2  Esp.  731. 
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if  the  word  *  accepted  *  had  been  written  on  the  bill,  and  the  effect 
cannot  be  altered  by  adding  *  T.  E.' "  * 

Suppose  the  partnership  to  be  conducted  in  the  name  of  an  indi- 
vidual partner^  as  A,  and  that  a  bill  is  drawn,  indorsed, 'or  accepted 
in  the  name  of  A.  In  this  case  it  does  not  appear  by  the  instru- 
ment that  a  partnership  name  is  pledged;  therefore  if  A  and  B  be 
the  partners,  canying  on  trade  under  the  firm  of  A,  and  an  action 
is  brought  against  A  and  B,  on  a  bill  drawn  by  A,  the  plaintiff  must 
be  prepared  tx>  show  that  A  drew  the  bill,  not  as  A,  bnt  as  A  and  B. 
In  Ex  parte  Bolitho,'  Peter  Blackburn  was  a  secret  parther  with  Isaac 
Blackburn,  in  the  business  of  ship-builder  at  Pljrmouth,  and  likewise 
carried  oil  a  separate  trade  as  general  merchant  in  his  own  name,  in 
London.  Isaac  kept  a  banking  account  in  his  own  name  at  Plymouth; 
Peter  kept  a  banking  account  in  his  own  name  with  Down  &  Co.,  in 
London.  Isaac  drew  bills  in  his  own  name  upon  his  correspondents 
in  London  in  favor  of  himself.  These  bills  he  indorsed,  and  when 
the  bills  were  ^cepted,  Peter  was  in  the  habit  of  discounting  them 
with  Messrs.  Down  &  Co. ,  and  when  the  bills  were  so  discounted, 
Peter  also  indorsed  them  with  his  own  name.  The  question  was, 
whether  Down  &  Co.  were  joint  creditors  of  the  two  Blackburns,  it  | 

being  contended  on  the  one  hand  that  the  bills  were  drawn  and  tiie 
money  raised  for  the  accommodation  of  Peter  Blackburn's  separate 
trade;  and  on  the  other,  that  Down  &  Co.  supposed  that  the  money 
to  be  raised  by  the  bills  was  to  be  applied  to  partnership  purposes, 
and  that,  as  the  bills  were  drawn  in  the  name  under  which  the  part- 
nership was  carried  on,  the  holder  had  a  demand  upon  the  partner- 
ship by  force  of  the  contract.  Lord  Eldon  directed  issues  to  try 
whether  the  bankrupts  were  jointly  liable  upon  all  or  any  of  the  bills, 
and  whether  they  were  jointly  liable  as  for  moneys  lent  and  advanced. 

In  the  South  Carolina  Bank  v.  Case,'  it  appeared  that  the  business 
of  the  house  of  Crowder,  Clough  &  Co.,  was  carried  on  in  England 
in  that  name,  but  that,  in  the  United  States,  all  the  partnership 
business  was  transacted  in  the  name  of  J.  B.  Clough  alone.  He  had 
no  individual  business  whatever,  and  the  name  of  J.  B.  Clough  was 
never  used  by  him  in  trade,  or  in  drawing,  indorsing,  or  accepting,  or 
negotiating  bills  of  exchange,  except  for  the  benefit  and  on  account 
of  the  partnership.  The  Court  of  King's  Bench  held  that  J.  R 
Clough  was  to  be  considered  as  the  name  of  the  firm  for  the  purposes 

■■■■»  ■-- * 

*  Mason  v.  Ramsey,  4  Camp.  384;  Dol-        *  Back,  100. 
man  v.  Orchard,  2  Car.  &  P.  104.  « 8  B.  &  C.  427. 
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of  business  in  America^  and  consequently  that  he  and  the  bankrupts 
were  liable  as  indorsees  of  the  bills^  which  were  the  subject  of  the 
issue  in  that  case. 

It  has  even  been  held  that  the  indorsement  of  a  bill  by  one  partner^ 
although  not  in  the  name  of  the  firm,  will  nevertheless  be  binding  on 
the  firm^  if  it  be  proved  that  there  has  been  a  habit  of  so  indorsing 
their  bills.  In  a  case  where  the  declaration  stated  that  a  bill  of 
exchange  was  indorsed  by  certain  persons  trading  under  the  firm  of 
H.  &  F.y  by  procuration  of  A,  it  was  held  that  this  allegation  was 
supported  by  evidence  that  there  had  formerly  been  a  firm  of  H.  &  F. ; 
that  this  firm  was  afterward  changed  to  that  of  H.  &  Co.,  in  which  A 
was  a  partner^  but  in  which  there  was  no  person  of  the  name  of  F.  ; 
that  A  indorsed  the  bill  in  question  ;  and  that  he,  being  managing 
partner  of  a  firm  which  transacted  all  other  business  under  the  name 
of  H.  ft  Co.,  was  in  the  habit  of  indorsing  bills  in  the  firm  of  H. 

However,  the  general  rule  is  that  if  a  bill  be  drawn  upon  or  in- 
dorsed in  the  name  of  A  only,  and  the  partnership  firm  is  that  of  A 
&  B,  then,  although  the  contract,  in  respect  of  which  the  bill  is 
given,  may  in  fact  be  a  joint  contract,  still  the  firm  will  not  be  liable 
on  the  hilly  because  the  bill,  on  the  face  of  it,  imports  a  several  con- 
tract In  a  case  of  this  nature,  the  names  of  the  other  partners  can- 
not be  supplied  by  intendment.* 

Firm  boand  by  note  drawn  by  one  partner  in  the  firm  name  or  in  their  name. 

Sec.  424.  It  has  been  observed  that  the  firm  are  bound  by  notes 
drawn  by  one  partner  in  their  name.  There  are  some  cases  where, 
from  the  form  of  the  instrument,  one  partner  may,  and  the  other 
may  not  be  individually  liable  on  the  note,  and  yet  the  firm  Skiejomtly 
liable.  Thus,  where  A,  B,  aud  0  are  partners,  and  a  note  is  drawn 
by  A  in  this  form: — "December  16th,  1805.  Sixty  days  after  date, 
I  pay  Lord  Viscount  O.  or  order,  2007.,  value  received.  For  A,  B, 
and  0. — A ;  *'  such  a  note  binds  the  firm  of  A,  B,  and  0  ;  though 
it  should  seem  that  only  A  can  be  sued  upon  it  separately,  because, 
on  the  face  of  the  instrument  at  least,  his  is  the  only  separate  con- 
tract.'   So,  in  a  case  where  the  persons  in  whose  names  the  note  was 

1  WiUiamfion  v.  Johnson,  2  Dowl.  &  v.   Back,  3  East,  143.     See   the  next 

Ryl.  281 ;  1  Barn.  &  Cres.  146.  note.    The  question  in  all  such  cases  is, 

*  See  past.  whether  the  note  was  intended  to  bind 

'  Lord  Gal  way  y.  Matthew,  1  Camp,  the  firm.     Kinsman  ▼.  Dallam,  5  T.  B. 

403  ;  and  see  Clarli  v.  Blackstock,  Holt,  Monr.  (Kv.)  884.     Thus,  a  note  as  fol- 

474 ;  March  v.  Ward,  1  Peake,  181 ;  WUks  lows :  '*  I  promise  to  pay,  etc,"  signed 
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drawn  were  partners,  and  the  note  was  in  this  form  :  —  ^  I  promise 
to  pay  the  hearer  on  demand  IZ.,  value  receiyed.  Sonthampton, 
March  24th,  1818.  For  A,  B,  and  C— A  ; ''  although  it  was  held 
clearly,  that  A  might  be  sued  separately  on  this  note,  yet  there  was 
no  question  that  all  might  have  been  sued  jointly.' 

A,  B  &  Co.,  IB  binding  on  the  firm.  Dotj  to  carrj  on  the  |>artnerahip  bofiineflB  in 
▼.  Bates,  2  Jbhns.  (N.  Y)  544.  If  the  the  ordinary  way  i«  made  the  test  of 
note  was  in  fact  given  in  behalf  of  the  aathootjr  where  no  actual  aathori^  or 
firm,  and  the  credit  waa  not  c^ren  to  ratification  can  be  proved.  This  is  con- 
the  partner  signing  it,  the  firm  is  liable,  formable  to  the  most  reeent  and  cam- 
even  though  signed  in  the  individual  fully  considered  dedsioDs ;  but  by  adopt- 
name  of  one  partner  only.  Holden  v.  ing  it  the  liability  of  a  firm  for  the  acts 
Bloxam,  85  Miss.  881 ;  Hodga  v.  Eastin,  of  its  copartners  is  not  so  extensiTe  as 
8  Martin  (La.),  403 ;  Bank  of  So.  Carolina  non-lawyers  sometimes  imafipne.  The  act 
V.  Case,  ante;  Kenyon  v.  Williams,  19  of  one  partner  to  bind  the  firm  must  be 
Ind^  46 ;  KendriclL  v.  Tarbell,  27  Vt.  necuaary  for  the  canrying  on  of  its  busi-  .  * 
518;  Gordon  v.  Buchanan,5  Yeig.(Tenn.)  ness ;  if  all  that  can  be  said  of  it  is  that 
81.  The  law  implies  a  power  in  each  it  was  convenient,  or  tliat  it  facilitated 
partner  as  the  general  agent  of  the  firm,  the  transaction  of  the  business  of  the 
to  do  any  act  necessary  for  the  tranaac-  firm,  that  is  not  sufficient  in  the  absence 
tion  of  its  business  as  ordinarily  carried  of  evidence  of  sanction  by  the  other 
on  bv  others  engaged  in  similar  trade ;  partners.  See  Brettel  v.  Williams,  4 
but  beyond  that  a  person  has  no  right  JSx.  680.  Nor  St  seems  will  necessity 
to  assume  that  any  partner  can  go  in  itself  be  sufficient  if  it  be  an  extraordi- 
pledging  its  credits.  Mr.  Lindley,  vol.  1,  nary  necessitv.  What  is  necessary  for 
p.  1&,  says :  "  The  consequences  of  this  carrying  on  the  business  of  the  firm  nn- 
principle  are,  Ist.  That  if  an  act  is  done  der  ordinary  circumstances  and  in  the  ^ 
by  one  partner  on  l>ehalf  of  the  firm,  usual  way  is  the  test ;  and,  therefore,  in  i 
and  it  can  be  said  to  have  been  neces-  a  case  where  the  nature  of  the  business 
sary  for  carrying  on  the  partnership  was  one  in  which  there  was  no  necessity 
business  in  the  ordinary  way,  the  firm  to  borrow  money  to  carry  it  on  under 
will  prima  facie  be  liable,  although  in  ordinary  drcumstanoes  and  in  the  ordi- 
point  of  fact  the  act  was  not  authorized  nary  manner,  the  court  held  the  firm  not 
by  the  other  partners ;  2d.  That  if  any  liable  for  money  lx>rrowed  by  its  agent 
act  is  done  by  one  partner  on  behalf  of  under  extraordinary  cireumstanoes,  al- 
the  firm,  and  it  cannot  be  said  to  have  though  money  was  absolutely  requisite 
been  necessary  for  the  carrying  on  of  to  save  the  property  of  the  firm  from 
the  partnership  business  in  the  ordinary  ruin.  See  Hawtmie  v.  Bourne,  7  Bi.  & 
way,  the  firm  will  prima  fade  be  not  W.  595  ;  and  see  Ex  parte  Chippend^e, 
liable.  In  the  first  case  the  firm  will  be  4  De  G.  M.  k  G.  19.  This  case  is  an 
liable  janless  the  one  partner  had  in  authority  for  saying  that  a  power  to  do 
fact  no  authority  to  bind  the  firm,  and  what  is  usual  does  not  include  a  power 
the  person  dealing  with  him  was  aware  to  do  what  is  unusual, however  urgent; 
of  that  want  of  authority  ;  whilst  in  the  and  although  in  the  case  referred  to 
second  case  the  firm  will  not  he  liable  the  money  was  not  borrowed  by  a  part- 
unless  an  authority  to  do  the  act  in  ner,  but  by  a  person  who  was  only  an 
question,  or  some  ratification  of  it,  can  agent  of  the  firm,  the  decision  would,  it 
be  shown  to  have  been  conferred  or  is  apprehended,  have  been  the  same  if 
made  by  the  other  partners.  See  Dick-  he  had  been  a  partner.  For  not  with- 
inson  v.  Valpy,  10  B.  &  C.  128 ;  and  standing  the  fact  that  every  partner  is 
Grellin  v.  Brook,  14  M.  &  W.  11.  It  to  a  certain  extent  a  principiJ  as  well 
will  be  observed  that  what  is  necessary  as  an  agent,  the  liability  of  his  copart- 

'  Hall  V.  Smith,  1  Bam.  ft  Cres.  407 ;  ture  to  the  note  for  himself  and  part- 
2  DowL  &  Ryl.  584.  In  this  case  it  is  ners  would  make  the  partners  sever- 
said,  arguendo,  that  all  the  parties  ally  liable."  A  note  made  by  one  part- 
might  have  been  sued  jointly,  or  any  ner,  wherein  he  says,  "  I  promise  to 
one  severally ;  SMf  9ii.  On  this  point,  pay,  etc.,"  but  subscribes  the  partner- 
D.  Holroyd.  J.  "It  is  unnecessary  to  ship  name,  is  binding  on  the  firm, 
decide  whether  the  defendant's  signa-  Doty  v.  Bates*   11  Jo£as.  (N.  Y.)  544. 
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A  note  Bigned  by  one  partner  only,  *^  for  himself  and  partners/'  will 
satisfy  the  terms  of  an  act  of  Parliament^  which  requires  a  writing  to 
be  signed  **  with  his  or  their  name  or  names,"  and  will,  therefore,  be  a 
valid  note,  and  binding  on  the  firm/  A  joint  and  several  promissory 
note  will  not  be  binding  severally  on  such  partners  as  do  not  sign  it, 
where  it  is  not  subscribed  in  the  name  of  the  firm,  but  only  by  the  in- 
dividuals of  the  firm.'  If  a  partner  give  his  copartner  his  separate 
note  as  a  security  for  his  moiety  of  a  debt  due  from  the  partnership, 
and  the  latter,  instead  of  paying  the  debt,  indorse  the  note  over  to  the 
creditor,  the  creditor  may  sue  the  former  partner  on  the  note  without 
showing  for  what  consideration  it  was  indorsed.  In  the  case  of  Hey- 
wood  V.  Watson/  Morrall  and  Watson  were  partners.    They  obtained 

nere  for  his  acts  can  only  be  established  the  firm,  and  to  require  that  each  mem- 

on   the  ground  of  agencj.      As  their  ber  should  put  his  name  to  It  would  be 

agent  he  has  no  discretion  except  with-  ridiculous ;  but  it  hy  no  means  follows, 

in  the  limits  set  by  them  to  his  anthor-  nor  is  it  in  fact  true,  that  there  is  anj 

ity,  and  the  fact  that  he  is  himself,  as  necessitj  for  one  of  several  solicitors 

one  of  the  firm,  a  principal,  does  not  to  possess  a  similar  power,  for  it  is 

warrant  him  in  extending  those  limits,  no  part  of  the  ordinarj  business  of  a 

save  on  his  own  responsibilitr.     See  solicitor  to  draw,  accept,  or  indorse  bills 

Ricketts  v.  Bennett,  4  C.  B.  fio6 ;  and  of  exchange.    The  question,  therefore, 

Dickinson  t.  Valpy,  10  B.   &  C.  138.  can  one  partner  bind  the  firm  by  accept- 

The  question  whetlier  a  given  act  can  ibg  bills  in  his  name  ?    admits  of  no 

or  cannot  be  said  to  be  necessary  to  the  general  answer.  The  nature  of  the  bus!- 

transaction  of  a  business  in  the  way  in  ness  and  the  practice  of  those  who  carry 

which  it  is  usually  carried  on,  must  it  on  (usage  or  custom  of  the  trade), 

evidently  be  determined  by  the  nature  must  be  known  before  any  answer  can 

of  the  business  and  by  the  practice  of  be  given." 

persons  engaged  in  it.  Evidence  on  both        The  firm  is  not  liable  for  one  of  its 

of  these  points  is  therefore  necessarily  members  unless  it  comes  within   the 

admissible ;  and,  as  may  readily  be  con-  scope  of  his  real  or  apparent  power  ; 

oeived,  an  act  which  is  necessary  for  the  therefore,  in  considering  the  question  as 

prosecution  of  one  kind  of  business  may  to    whether   a  firm  is  liable    for  the 

be  wholly  unnecessary  for  the  carrying  contract  of  one  of  the  partners,  it  is 

on  of  another,  in  the   ordinary  way.  important  to  bear  in  mind  the  distinc- 

Consequently,  no  answer  of  any  value  tion  between  contracts  under  seal,  ordl- 

can  be  given  to  the  abstract  question  —  nary  contracts,  and  bills  of  exchange 

can  one  partner  bind  his  firm  by  such  and  promissory  notes.    We  will  exam- 

and  such  an  act  ?  unless,  having  regard  ine  the  question  first  as  to 
to  what  is  usual  in  business,  it  can  be 

predicated  of  the  act  in  question  either        Contracts  under  seal. — A  distinction  is 

that  it  is  one  without  which  no  business  taken  between  deeds  and  other  instru- 

can  be  carried  on,  or  that  it  is  one  which  ments  with  respect  to  the  person  bound 

is  not  necessary  for  carrying  on  any  by  them.     If  a  deed  is  executed  by  an 

business  whatever.     There  are  obvious-  agent  in  his  own  name,  he  and  he  onlv 

ly  very  few  acts  of  which  anv  such  as-  can  sue  or  l>e  sued  thereon,  althouffu 

sertion  can  be  truly  made.    The  great  the  deed  may  disclose  the  fact  that  he 

majorityofacts  which  give  rise  to  doubt  is    acting    for   another.     Appleton  v. 

are  those  which  are  necessary  in  one  Sinks,  6  East,  1^.     Tlierefore,  where  a 

business  but  not  in  another.     Take  for  partner  or  a  director    covenants    that 

example,    negotiable    instruments :    it  any  thing  shall  be  done,  he  and  he  only 

may  be  necessary  for  one  member  of  a  is  liable  on  the  covenant^  and  the  firm 

firm  of  bankers  to  draw,  accept,  or  in-  or  company  is  not  bound  thereby  to  the 

dorse  a  bill  of  exchange  on  behalf  of  covenantee.      Hancock   v.   Hodgson,   4 

>  Meux  V.  Humphrey,  8  T.  R.  267.     « Perring  v.  Hone,  4  Bing.  38,      •  4  Bing.  496. 
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permission  to  overdraw  their  bankers,  and  Morrall,  as  asocarity  for  the 
advances,  gave  his  separate  promissory  note  for  2,000^  The  defend- 
anty  Watson,  then  gave  Morrall  a  promissory  note  for  1,000/^,  to  meet 

Morrall's  collateral  security  given  in  the  note  for  2,000^. ;  and  to  se- 
cure to  Morrall  the  repayment  of  his,  Watson's,  moiety  of  the  money 

Bing.  269 ;  Hall  v.  Bainbridge,  1  Man.  ment  by  Uiem  the  action  was  brought. 

&  Gr.  42.     A  person  who  has  to  execute  Drake's  name  did   not  appear  in  the 

a  deed  as  an  agent,  should  take  care  agreement;  Ue  did    not  sign   it ;    nor 

that  the  deed  and  the  covenants  in  it  when  the  contract  was  made  was  he 

are  expressed  to  be  made  not  by  him,  known  to  the  plaintiff  to  be  a  partner, 

but  by  the  person  intended  to  be  bound.  It  was  nevertheless  held  that  all  Uiree 

Thus,  if  A  is  the  principal  and  B  is  partners  were  liable  jointly  for  a  breach 

agent,  the  deed  and  covenants  should  of   the    agreement,    inasmuch    as  the 

not  be  expressed  to  be  made  by  B  for  A,  agreement  itself  was    clearly  entered 

but  by  A ;  and  the  execution  in  like  into  by  the  firm,  and  Drake,  like  any 

manner  should  be  expressed  to  be  made  other  undisclosed  principal,  was  liable 

by  A  by  his  agent  B.    Combe's  case,  9  to  be  sued  as  soon  as  his  existence  was 

Co.  76  b  ;  Wilkes  v.  Back,  2  East,  14t.  discovered.      In  conformity    with    the 

same  principle,  if  one  partner  acting  in 
Ordinary  contracU  not  under  seal. —  fkct  for  the  firm,  orders  goods,  and  tney 
When  a  person  enters  into  a  contract  as  are  supplied  to  him,  the  firm  will  belia- 
the  agent  of  another,  the  name  of  that  ble  to  pay  for  them,  although  no  men- 
other  may  be  either  disclosed  or  not.  If  tioQ  was  made  of  his  copartners  ;  City 
it  is  disclosed,  the  contract  is  treated  aa  of  London  Gas  Light  and  Coke  Co.  ▼. 
that  of  the  principal,  and  not  as  that  of  NichoUs,  2  Car.  &  P.  865  ;  Whitwell  ▼. 
the  a^nt ;  Ex  parte  Hartop,  12  Ves.  Perrin,  4  C.  B.  (N.  S.)  412  ;  and  their  ei- 
852;  Russell  v.  Beece,  2  Car.  &  Kir.  istence  was  unknown  to  the  seller  of 
669 ;  whilst,  if  it  is  not  disclosed,  the  the  goods.  Ruppell  v.  Roberts,  4  Nev 
contract  is  considered  as  that  of  the  &  Man.  81  *  Robinson  v.  Wilkinson,  8 
agent.  But  in  this  last  case,  the  person  Price,  588  ;  Bottomley  v.  Nuttall,  5  C. 
dealing  with  the  agent  can,  when  he  B.  (N.  S.)  222.  So,  if  A  in  his  own  name 
discovers  the  unknown  principal,  hold  only  underwrites  a  policy  of  insurance, 
him  liable  instead  of  the  agent.  See  but  the  profit  or  loss  arising  from  the 
Patterson  v.  Ghtndasequi,  15  East,  62;  transaction  is  to  be  divided  between  him 
Thompson  v.  Davenport,  9  B.  &  C.  78.  and  B,  both  A  and  B  will  be  liable  to 
If,  therefore,  one  jMutner  only  enters  the  insured.  Brett  v.  Beckwith,  8  Jur. 
into  a  written  contract,  care  must  be  (N.  S.)  331,  M.  R.  These  cases  estab- 
taken  in  determining  whether  the  con-  lish  the  important  proposition  that  dor- 
tract  is  confined  to  nim  or  extends  to  mant  partners  are  liable  for  the  debts  of 
him  and  his  copartners,  not  to  place  too  the  firm,  notwithstanding  their  connec- 
much  reliance  upon  the  terms  of  the  tion  with  the  firm  was  unknown  to  its 
contract.  For  supposing  a  contract  to  creditors  when  the  debts  were  con- 
be  entered  into  by  one  partner  in  his  tracted.  On  the  other  hand,  if  one 
own  name  only,  still  if  in  fact  he  was  partner  only  is  dealt  with,  and  the  cir- 
acting  as  the  agent  of  the  firm,  his  oo-  cumstanoes  are  such  as  to  show  that  he 
partners  will  be  in  the  position  of  undis-  was  dealt  with  as  an  ordinary  Individ- 
closed  principals,  and  they  will  there-  ual,  and  that  he  was  not  acting  as  the 
fore  be  liable  to  be  sued  on  the  contract,  afent  of  the  firm,  he  alone  is  responsi- 
although  no  allusion  is  made  to  them  in  ble.  Thus,  where  persons  work  a  coach 
it.  This  was  expressly  decided  in  the  in  partnership,  each  having  his  own 
well-known  case  of  Beckham  v.  Drake,  horses,  and  one  of  them  orders  fodder 
9  M.  &  W.  79,  and  11  M.  &;  W.  815,  over-  on  his  own  account,  he  alone  is  liable 
ruling  Beckham  v.  Knight.  4  Bing.  N.  for  it.  Barton  v.  Hanson,  2  Taunt.  49. 
C.  243.  There,  Drake,  Knight  &  Stur-  Mr.  Collyer  treats  this  as  an  exception 
gey  were  in  partnership  as  type-found-  depending  on  particular  custom,  but 
era ;  but  Drake  was  a  secret  partner.  A  this  view  is  not  correct.  The  law  is  the 
written  agreement  relative  to  the  part-  same  in  Scotland ;  see  Jardines  r.  Mc- 
nerahip  business  was  entered  into  be-  Farlane,  8  Ross'  L.  C.  on  Com.  Law, 
tween  the  plaintiff  and  Knight  and  575.  So,  in  the  ordinary  case  of  an 
Sturgey,  and  for  a  breach  of  this  agree-  agreement  between  an  author  and  a 
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advanced.    Morrall  never  repaid  any  of  the  advances,  nor  answered 

the  note  for  2,0002.,  hnt  indorsed  Watson's  note  to  the  bankers,  and 
for  any  thing  that  appeared  at  the  trial,  without  consideration.  In 
an  action  on  the  note  brought  by  the  bankers  against  Watson,  the 
Court  of  Common  Pleas  held  clearly  that  the  plaintiffs  were  entitled 

publisher,  to  the  effect  that  the  l&tter  firm  mast  be  upoa  it,  and  if  the  names 
shall  pay  lor  the  paper,  printing,  and  of  one  or  more  of  the  partners  only  are 
other  expenses  of  publication,  and  that,  npon  it,  the  others  will  not  be  liable  to 
after  reimbarsing  himself  and  deduct-  be  sued  upon  the  instrument,  whatev^er 
ing  a  commission,  the  profits  shall  be  maj  be  their  liability  as  regards  the 
divided  equally,  the  author  is  not  liable  consideration  for  which  it  may  have 
for  the  paper  or  printing  which  may  been  given.  Bottomly  v.  Nuttall,  5  C. 
have  been  supplied  and  exeonted  for  the  B.  (N.  S.)  Id2,  E.  C.  L.  R.  85.  First,  as 
publisher.  See  the  Scotch  case  of  Yen-  regards  bills  having  the  name  of  the 
ables  V.Wood,  3  Ross'  L.  C.  on  Com.  firm  upon  them.  A  bill  drawn,  indorsed. 
Law,  529 ;  Wilson  v.  Whitehead,  10  M.,  or  accepted  in  the  name  of  the  firm,  is 
&  W.  503 ;  but  see  Gardiner  v.  Ghilds,  considered  as  bearing  the  names  of  aU 
8  O.  &  P.  345.  With  respect  to  con-  the  persons  who  actually  or  ostensibly 
tracts  in  writing,  it  is  to  be  observed  compose  the  firm  at  the  time  its  name 
that  it  is  often  a  matter  of  difficulty  to  is  put  to  the  bill,  and  consequently  all 
determine  whether  a  particular  contract  those  persons,  inclnding  as  well  dor- 
is  entered  into  by  the  firm  through  one  mant  as  ^^uon-partners,  may  be  sued 
of  the  partners  or  by  that  one  partner  npon  the  bill.  See,  as  to  dormant  part- 
only.  There  is  nothing  to  prevent  one  nera,  Swan  v.  Steel,  7  East,  210 ;  Wintle 
I)erson  from  entering  into  a  contract  <u  v.  Crowther,  1  Gr.  &  J.  816 ;  and  as  to 
a  principal^  and  yet  for  and  on  behalf  ^ uon-partners,  Gurney  v.  Evans,  8  H. 
of  another  ;  see,  in  addition  to  the  cases  k  N.  122.  A  clerk,  who  affixes  the  name 
cited  hereafter.  Tanner  v.  Cliristian,  4  of  the  firm,  is  not  liable  on  the  bill. 
E.  &  B.  591 ;  Cooke  v.  WUson,  1  C.  B.  Wilson  v.  Barthrop,  2  M.  &  W.  868. 
(N.  S.)  158 ;  Parker  v.  Winlow,7  E.  &  B.  And  not  only  so,  but  if  there  are  two 
942  ;  and  when  A  enters  into  a  contract  firms  with  one  name,  and  some  persons 
forB,  it  may  not  be  easy  to  say  whether  are  partners  in  both  firms,  all  the  mem- 
it  is  B  or  whether  it  is  A  who  contracts,  bezB  in  either  firm  are  liable  to  be  sued 
though  for  B's  benefit.  And  yet  the  upon  a  bill  bearing  the  common  name 
true  answer  to  this  question  determines  by  any  baria  fide  holder  for  value,  with- 
whether  B  is,  or  is  not,  liable  on  out  notice  that  the  paper  is  that  of  the 
the  contract.  The  cases  on  this  subject  other  firm.  In  Baker  v.  Charlton,  Peake, 
relate  principally  to  bills  of  exchange  80,  two  firms  carried  on  business  under 
and  promissory  notes,  to  which  it  is  the  name  of  J.  King  &  Co.  The  de- 
now  proposed  to  pass.  fendant  was  partner  in  one  of  them 

only,  but  his  copartners  were  members 
BHU  and  Notes. — AltlM>ugh  an  ordin-  of  both  firms.  The  defendant  was  sued 
ary  contract  not  under  seal,  entered  into  by  an  indorsee  on  a  bill  drawn  by  '*  J. 
by  an  agent  for  an  undisclosed  principal,  King  &  Co."  Tl^e  defendant  resisted  the 
is  binding  on  that  principal  when  dis-  action  on  the  ground  that  the  bill  was 
covered,  and  he  can  be  sued  upon  it,  the  not  drawn  by  the  firm  to  which  he  be- 
same  rule  does  not  apply  to  bills  of  ex-  longed,  but  by  the  other,  but  Lord  Ken- 
change  and  promissory  notes.  For,  yon  declared  the  defense  invalid.  Hav- 
subject  to  the  qualification  that  the  ing  traded  with  persons  under  the  style 
name  of  a  firm  is  equivalent  to  the  of ''J.  King  d^  Co.,"  the  defendant  was 
name  of  all  the  persons  composing  it.  liable  on  bills  drawn  by  them  in  that 
Swan  v.  Steele,  7  East,  10,  no  person  name.  In  Swan  v.  Steele,  7  East,  210, 
whose  name  is  not  on  a  bill  or  note,  is  there  were  two  firms  of  Wood  &  Payne, 
liable  to  be  sued  upon  it.  Lloyd  v.  The  defendant,  Steele,  was  a  partner  in 
Ashby,  2  C.  &  P.  188,  E.  C.  L.  R.  12;  one  of  them  only.  A  bill  was  indorsed 
Ducarry  v.  Gill,  4  C.  &  P.  121,  E.  C.  L.  in  the  name  of  *'  Wood  &  Payne  "  by 
R.  19 ;  Eastwood  v.  Bain,  3  H.  &  N.  788 ;  Steele's  copartners,  for  a  debt  owing  to 
Nicholson  v.  Ricketts,  8  W.  R.  211.  In  the  plaintiff  by  the  firm  to  which  Steele 
order,  therefore,  that  a  bill  or  note  may  did  not  belong.  Steele  was  neverthe- 
be  binding  on  a  firm,  the  name  of  the  less  held  liable  on  this  bill,  the  plaintiff 
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Debt  ooaitraotMl  lor,  but  before  pertaerahip  is  fomied  good  oonsideratioii  for 
bOL 

S£C.  425.  The  debt  of  one  of  several  partners,  incurred  in  respect  of 
the  copartnership,  but  before  the  completion  of  the  partnership  con- 
tract, isa  sufiBcient  consideration  for  a  bill  of  exchange  given  in  dis- 
charge of  such  debt  by  any  of  the  other  partners,  after  the  comple- 

tlie  firm  not  being'  need,  those  members  ed  by  him  simply  in  his  own  name, 
of  the  firm  who  ectnally  made  nse  of  binds  him  and  not  the  company.  Du- 
the  names  In  question  were  held  liable,  carrey  v.  Gill,  1  Moo.  &  M.  450,  and  4 
for  the  name  used  was  made  theirs  by  €.  A  P.  121;  Thomas  v.  Bishop,  7  Mod. 
their  own  act.  Upon  the  same  prin-  189.  On  the  other  hand,  a  bill 
ciple,  if  blank  bills  are  drawn  ana  in-  drawn  on  a  company  and  accepted  by 
dorsed  by  a  firm,  and  before  they  are  its  directors,  secretary,  or  other  author- 
negotiated  one  partner  dies  and  the  ixed  agent  on  its  behalf  or  as  agent, 
name  of  the  firm  is  changed  by  the  sur-  binds  the  company  and  not  those  who 
viving  partners,  and  the  bills  previously  accept  the  bill,  except  so  far  as  they  are 
drawn  and  indorsed  are  then  negotiated,  memliers  of  the  company.  See  £kl wards 
these  bills  will  be  binding  on  the  new  y.  Cameron's  Coal  brook  Co.,  6  Ex.  269; 
firm,  although  the  name  on  the  bills  is  Halford  v.  Cameron's  C/oalbrook  Co.,  16 
that  of  the  old  firm  and  not  that  of  the  Q.  B.  442.  and  Eastwood  ▼.  Bain,  8  H. 
new.  Usher  ▼.  Dauncey.  4  Camp.  97.  &  N.  738.  But  to  this  last  rule  there  is 
If  a  change  is  made  in  a  firm,  and  bv  an  exception  where  the  company  is  a 
mistake  a  contract  is  entered  into  with  limited  company  and  the  wora  limited 
it  in  its  old  name,  the  members  of  the  is  omitted,  for  then  the  agent  accepting 
new  firm  may  sue  on  it,  provided  the  the  bill  Is  personally  liable.  Penrose 
other  party  is  not  preJudiccKl  by  their  so  r.  Martyn,  5  Jur.  (N.  S.)  862,  Q.  B.  This 
doing.  Mitchell  y.  Lapage,  Holt  (N.  P.)  case  is  now  reported  in  1  £11.  Bl.,  & 
Ca.  253.  But  see  Boulton  y.  Jones,  2  Ell.  499,  under  the  name  of  Penrose  y. 
H.  &  N.  564.  A  bill  drawn  on  a  firm  Martyr.  The  following  examples  illus- 
by  a  wrong  name  and  accepted  in  its  trate  these  propositions :  In  Thomas  y. 
right  name,  binds  the  firm,  Lloyd  y.  Bislrap,  7  Mod.  180,  the  bill  was  drawn 
Ashby,  2  B.  &  Ad.  23,  as  does  also  a  bill  on  John  Bishop,  Cashier  of  the  York 
drawn  on  a  firm  and  accepted  by  one  Buildings  Company,  and  was  accepted 
partner  in  his  own  name  only.  Mason  by  Bishop  in  his  own  name,  without 
y.  Rumsey,  1  Camp.  884.  In  such  a  reference  to  the  company,  and  he  was 
case  the  acceptor  may  also  be  sued  held  by  Lord  Hardwicke  to  be  person- 
alone.  Owen  y.  Van  Uster,  10  C.  B.  ally  liable  on  the  bill.  In  Serrell  y.  The 
818 ;  see  Ex  parte  Harris,  1  Madd.  583.  Derbyshire,  Stafiordshire,  etc..  Railway 
But  there  is  no  other  case  in  which  a  Company.  9  C.  B.  811,  a  check  was 
firm  is  liable  on  a  negotiable  instrument  drawn  on  the  bankers  of  a  company,  and 
made,  drawn,  or  indorsed  in  the  name  of  was  signed  by  three  directors,  and  coun- 
one  of  the  partners  only,  Emly  v.  Lye,  tersigned  by  the  secretary,  and  on  the 
15  East,  7 ;  Ex  parte  Bolitho,  Buck.  100;  check  was  a  date  stamp,  with  the  name 
L.oyd  y.  Ashby,  2  C.  &  P.  138 ;  Wil-  of  the  company  in  a  circle  round  the 
liams  y.  Thomas,  6  Esp.  18,  unless  in-  date,  but  the  company  was  held  not 
deed  his  name  is  the  name  of  the  firm,  liable  upon  the  check,  for  it  did  not  pur- 
South  Carolina  Bank  y.  Case,  8  B.  &  C.  port  to  be  a  check  of  the  company.  The 
427.  Even  a  bill  drawn  on  one  partner,  persons  who  signed  the  check  had  not 
and  accepted  by  him  on  behalf  of  the  even  signed  it  as  directors.  In  Bult  y. 
firm,  does  not  bind  the  firm,  the  other  Morell,  12  A  &  E.   745,  the  bill  was 

Eartners  not  being  drawees,  Nicholls  y.  drawn  on  The  Directors  of  the  Imperial 

diamond,  9  Ex.  154 ;  Mare  y.  Charles,  5  Salt  and  Alkali  Company  and  was  ac- 

£.  &  B.  978,  and  on  the  same  principle  cepted  for  the  Imperial  Salt  and  Alkali 

a  bill  drawn  on  the  directors  of  a  com-  Company,  and  signed.    Richard  Parker, 

pany,  and  accepted  for  the  company  by  Manager.    J.  Rainsford,  James  Parker, 

its  manager  and  three  of  its  directors,  Richard  Garrett,  Directors.     The  three 

binds  the  three  directors  who  accept  the  last-named  persons  only  were  held  11- 

bill,  but  no  one  else.    Bult  y.  Morell,  able  on  the  bill.    In  Nicholls  y.  Dia- 

12  A.  &  E.  745.    A  fortiori,  A  hill  drawn  mond,  9  Ex.  154.  the  bill  was  drawn  on 

on  the  agent  of  a  company,  and  accept-  ^'Mr.   James  Diamond,  Purser,    West 
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tion  of  8iioh  contract.  A,  B,  and  G  were  partners  in  a  maritime 
adventure.  A  purchased  on  his  own  credit,  for  the  adventare,  a 
quantity  of  copper  of  the  plaintiff  S.  A  having  become  bankrupt,  B 
and  C,  considering  themselves  as  partners  in  the  transaction,  accepted 
bills  for  the  amount  of  the  copper.  It  was  held,  that  although,  from 
the  terms  of  the  partnership  agreement,  the  contract  of  partnership 
was  not  complete  at  the  time  of  the  purchase  of  the  cop])er,  and 
that  the  purchase  having  been  made  by  A,  S  could  not  sue  B  and 
C  as  his  cojiartners  in  an  action  for  goods  sold  and  delivered,  yet 
he  could  sue  B  and  G  in  an  action  on  the  bills.    There  is  no  doubt. 

Downs  Biiniog  Company/'  and  accepted  ray   v.  Somervllle,  2  id.  99,   note;  and 

thus :  "  James  Diamond,  accepted  per  see  Ex  parte  Harris,  1  Madd.  583. 

proe.  West  Downs  Mining  Company."  2.  If  several  partners  sign  a  note  in 

Diamond  was  held  liable  on  this  bill,  this  form,  "  I  promise  to  pay," .  all  who 

In  Mare  v.  Charles,  5  E.  &  B.  978,  a  bill  sign  the  note  are  liable  on  it,  iolntly 

was  drawn  on  Wm.  Charles,  for  goods  and  severally.      Clarke  t.  Blackstock. 

snpplied  to  a  mine,  and  was  "  accepted  Holt's  N.  P.  Ca.  474 ;  March  v.  Ward,  1 

for  the  company,  Wm.  Charles,"  and  Peake,  177,  ed.  8. 

this  acceptance  was  held  to  render  Char-  3.  If   one  partner    promises  in   the 

les  solely  liable.    If  a  bill  is  drawn  on  name  of  the  firm  to  pay  that  for  which 

the  firm  and  is  accepted  by  one  partner,  he  and  not  the  firm  la  liable,  the  prom- 

althoogh  this  binds  the  firm.  Mason  v .  i.se  binds  him  at  all  events.    As  an  11- 

Rumsey,  1    Camp.  384,  it    also  binds  lastration  of    this,  reference    may  be 

the   partner   accepting    the    bill    who  made  to  Shipton  v.  Thornton,  9  A.  &  E. 

may  alone  be  sued  on  it   This  was  held  314;  see,  too,  Hudson  v.  Robinson,  4  M. 

in  Owen  v.  Van  Uster.  10  C.   B.  318,  &  S.  475.    There  the  defendant,  a  part- 

a  bill  was  drawn  on  '*  Allty-Crib  Mining  ner  in  the  house  of  Thornton  &  West, 

Company,"  and  was  accepted  "  perproc.  was  solely  liable  to  the  plaintiff  for  cer- 

The  Allty-Crib  Mining  C6mpany,  W.  T.  tain  freight,  and  he  gave  the  plaintiff  a 

Van    Uster,  London    Manager."      The^  note  in  this  form :  "  I  hereby  engage  to 

company  in  this  case  was  a  mere  part-  pav  the  amount  of  freight,  etc. 

nership.      Where    it    was    held    that  Iam,etc.,R.&R.'THORjrroN&  West." 

Van   Uster    was    personallv  liable  on  On  this  note  the  defendant  was  held 

this   bill,  he  being  one  of  the  company  separately  liable. 

on  whidi  the  bill  was  drawn,  and  4.  One  partner  has  no  aathority,  as 
therefore  one  of  the  drawers,  and  also  such,  to  bind  himself  and  copartners 
an  acceptor.  It  appears  from  these  cases  jointlv  and  severally.  Madae  v.  Sath- 
that  altnough  a  oill  drawn  on  and  ac-  erland,  2  E.  &  B.  1,  which  shows  that  a 
cepted  by  one  partner  does  not  bind  the  joint  and  several  promissory  note  is  not 
firm,  even  if  he  accepts  it  for  the  firm,  void  as  a  Joint  note,  though  it  is  not 
yet  that  a  bill  drawn  on  the  firm  and  ac-  binding,  as  a  several  note,  on  any  per- 
capted  by  one  partner  in  his  own  name  son  who  does  not  sign  it.  Bat  if  some 
is  binding  as  well  on  all  the  partners  members  of  a  firm  make  a  joint  and 
Jointly,  as  on  the  accepting  partner  sep-  several  promissory  note,  they  will  be 
arately.  But  this  rule  does  not  apply  to  personally  liable,  although  they  may 
incorporated  companies  so  as  to  render  nave  signed  only  on  behalf  of  them- 
a  person  liable  on  a  bill  who,  as  the  selves  and  copartners  ;  and  persons  sign- 
agent  and  on  behalf  of  the  company,  ing  notes  in  the  following  forms  have 
accepts  a  bill  drawn  on  the  company  by  been  held  liable  on  them  as  makers, 
its  proper  name.  Thirdly,  as  regards  and  not  merely  incidentallv  as  members 
promissory  notes.  With  respect  to  prom-  of  the  company  to  which  they  belonged: 
issory  notes,  the  following  rules  are  de-  "  We  jointly  and  severally  promise  to 
ducible  from  the  cases :  pav,  etc.,  value  received,  for  and  on  be- 
1.  If  a  partner  promises  for  himself,  naif  of  the  Wesleyan  Newspaper  Asso- 
and  not  for  himself  and  copartners,  he  jiation.  Parker  Story,  James  Ware, 
only  is  liable  on  the  note,  though  he  Directors."  Heale^  v.  Story.  8  Ex.  3,  in 
may  promise  to  pay  a  partnership  debt,  which  Story  and  Ware  were  sued  jointly. 
Siflfkin  V.  Walker,  2  Camp.  308 ;  Mur-  <*  We,  the  directors  of  the  Royal  Bank 
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Baid  Lord  Kenyon,  that  if  this  had  been  an  action  on  tlie  bills,  the 
plaintiff  might  have  recovered  ;  there  was  a  consideration  for  them  ; 
and  being  in  writing,  the  Statute  of  Frauds  would  have  been  satisfied, 
though  they  were  promises  to  pay  the  debt  of  another  person. ' 

Of  liabilitiM  under  guaranties  given  in  the  name  of  the  firm. 

Sec.  426.  In  Hope  v.  Cust,'  Lord  Mansfield  said  :  "  There  is  no 
doubt  but  that  the  act  of  every  single  partner  in  a  transaction  relat- 
ing to  the  partnership  binds  all  the  others.  If  one  give  a  letter  of 
credit  or  guaranty  in  the  name  of  all  the  partners,  it  binds  all."  On 
the  Other  hand,  Lord  Ellenborough  laid  it  down  that  it  is  not  inci- 

of  Australia,  for  ourselveB  and  other  holders  of  the  company,  jointly   and 

shareholders  of  this  company,  jointly  severally  promise  to  pay,  etc.,  for  valae 

and  severally  promise  to  pay,  etc.,  value  received,  on  account  of  the  company, 

received  on  account  of  the  onmpany.  J.  W.  Sutherland,    Chairman ;    Adam 

T.  W.  Sutherland,  J.  Connell,  M.  Boyd,  '  Duff,  John  Mitchell,  Directors;  entered, 

A  Duff,  Directors."     Penkivil  v.  Con-  Benjamin  Wood,  Secretary."  Maclae  v. 

neU,  5  Ex.  381,  in  which  Connell  only  Sutherland,  8  E.  &  6.  1 ;  E.  G.  L.  B.  77, 

was  sued.  held  to  he  binding  on  the  members  of 

5.  If  a  partner  promises  for  himself  the  company  jointly. 
and  copartner,  this  amounts  to  a  prom-  '*  We  jointly  promise  to  pay,  etc.,  for 
ise  by  the  firm.    Smith  v.  Bailey,  11  value  received  in  stock,  on   account  of 
Mod.   401 ;  Lane  v.  Williams,  2  Vern.  the  London  and  Birmingham  Iron  and 
277  and  ^2;  Smith  v.  Jarves,  2  Ld.  Hardware  Company,  limited.     James 
Raym.  1484.     Accordingly  the  firm  has  Melrose,  G.  N.  Wood,  John  Harris,  Di- 
been  held  liable  on  notes  in  the  follow-  rectors;  Edwin  Quess,  Secretary.    Lin- 
ing form :  "  Sixty  days  after  sight  I  pay  dus  v.  Melrose,  2  H.  <&  N.  293,  and  8  id. 
A  or  order  £200,  value  received,  for  J.  177,  held  to  biud  the  company  and  not 
Matthew,  T.  Whitsmith,  T.  Smithson,  the  directors  signing. 
J.   Matthew ; "  Gal  way  v.  Matthew,  1  The  following  instruments  have  also 
Camp.  408 ;  and  contrary  to  an  older  been  held  to  be  promissory  notes  bind- 
dedsion,  Hall  v.  Smith,  1  B.  &  C.  407;  ing  on  companie& 
E.  C.  li.  R.  8,  where  the  form  was  "  I  *•  iSea,  Fvre,  and  Life  Asiurance  Society. 

promise  to  pay for  A  B,  C  D,  and  "  To  the  Cashier — Credit  A,  oi^  order, 

E  F,  signed  A  B,"  and  which  was  held  with  the  sum  of,  etc.,  on  account  of  this 

to  bind  A  B  separately,  the  firm  has  corporation.    A.  Davis,  W.  Ogilvle,  Di- 

been  held  liable  on  notes  in  the  form  rectors ;  entered,  F.  F.  A.,  Accountant." 

following :  Allen  v.  The  Sea,  Fire,  and  Life  Asaar- 

**  Leicester  and  LeicentersTUre  Batik.  ance  Co.,  9  C.  B.  574. 

"I  promise  to  pay  the  bearer  on  de-  union  bank  post  bill. 

mand   £5,   value   received,   for   John  "  At  sixty  days  after  sight  of  this  our 

Clarke,  Richard  Mitchell,  Joseph  Phil-  first  bill  of  exchange  (second  and  third 

lips,  Thomas  Smith,  Richard  MitchelL"  of  same  tenor  and  date  not  paid),  we 

Ex  parte  Buckley,  14  M.  &  W.  469,  and  promise  to  pay,  on  account  of  the  pro- 

1  Ph.  562  ;  and  Ex  parte  Clarke,  De  Qex,  prietors  of  the  Union  Bank  of  Calcutta, 

158,  reversing  Ex  parte  Christie,  8  M.  etc.,  value  received.    J.  Bennie,  W.  P. 

D.  &  D.  786.  Grant,  Directors;  H.  W.  Abbott,  Secre- 

And  companies  have  been  held  bound  tary."    Forbes  v.  Marshall,  11  Ex.  166. 

by  notes  in  the  following  f drms :  Tlie  above  instrument  had  an  accept- 

"  We,  two  of  the  directors  of  the  Ark  ance  written  across  it,  and  might,  it 

Life  Assurance  Society,  by  and  on  be-  seems,  have  been  treated  as  a  bill  of 

half  of  the  Society,  do  hereby  promise  exchange.     The    foregoing   is    copied 

to  pay,  etc.,  value  received."  (Signed  by  from  Llndley  on  Partnership,  from  pp. 

two  directors,  and  sealed  with  the  seal  278-284. 

of  the  company.)    Aggs  v.  Nicholson,  1  *  Saville  v.  Robertson,  4  T.  R.  720. 

H.  &N.  165.  n  East,  48.    Upon  this  subject,  see 

'*  We,  directors  of  the  Royal  Bank  of  Theobald  on  Guaranties,  29. 
Australia,  for  ourselves  and  other  share- 
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dental  to  the  general  power  of  a  partner  to  bind  his  copartners  by  a 
guaranty.'  In  the  case  before  Lord  Ellenborongh^  the  guaranty  was 
signed  by  one  of  two  partners,  in  respect  of  a  matter  in  which  it  ap- 
pears that  the  partnership  had  no  concern.  His  Lordship  therefore 
held  that  in  order  to  support  an  action  on  such  guaranty^  it  was 
necessary  to  give  some  evidence,  beyond  the  relationship  of  partners 
subsisting  between  them,  that  the  one  who  signed  had  authority  to 
bind  the  other  by  such  an  instrument ;  though  for  this  purpose  it 
would  be  suf&cient  to  prove  a  parol  acknowledgment  from  the  other 
partner  subsequently  to  the  giving  of  the  guaranty,  or  to  show  a  pre- 
vious course  of  dealing,  in  which  similar  guaranties  had  been  given 
in  the  partnership  firm,  with  the  privity  of  both  partners.* 

OaarantiMi  mmt  relate  to  partnenhip  transaotlonSi 

Sec.  427.  But  in  cases  of  this  nature  the  question  to  be  considered 
is,  whether  the  guaranty  can  be  deemed  an  assurance  made  by  one 
partner  with  reference  to  business  transacted  by  both  ; '  for  if  it  can, 
it  will  be  binding  on  the  firm,  whether  or  not  it  was  assented  to  by 
both.  Therefore,  where  A  employed  B  and  C,  his  navy  agents,  to  lay 
out  money  in  the  purchase  of  an  annuity  for  him,  of  which,  and  of 
the  fact  of  the  money  being  laid  out,  both  were  cognizant,  but  B, 
unknown  to  C,  guaranteed  the  punctual  payment  of  the  annuity  —  it 
was  held  that  C  was  bound  by  the  engagement  of  B,  both  partners 
being  connected  with  the  general  transaction.*  And  the  court  ob- 
served that  although  the  negotiation  of  annuities  was  out  of  the 
regular  course  of  the  partnership  business,  yet  under  the  circum- 
stances it  was  within  the  scope  of  B's  authority. 

Rule  in  Bx  parte  Qardoni. 

Sec.  428.  The  case  of  Ex  parte  Gardom  *  seems  to  have  been  de- 
cided on  somewhat  similar  principles.  Thomas  Tapp  applied  to  (Jar- 
dom  to  sell  him  some  cotton  twist ;  Ghu'dom  desired  a  reference. 
Goodwin,  of  the  house  of  Hargreave  &  Goodwin,  told  Gardom  that  their 
house  would  guarantee  what  twist  Gardom  might  sell  to  Tapp  up  to 
the  1st  January,  1808,  as  Tapp  was  manufacturiTifi  goods  for  them;  ac- 
cordingly, the  following  engagement  was  drawn  up  in  writing  :  **  We 
agree  and  engage  to  guarantee  for  what  twist  Thomas  Tapp  may  pur- 
chase from  you  from  the  28th  ult  to  Ist  January,  1808. — Hargreave 

'  8  Camp.  478.  '  Sao  the  next  section. 

*  Dancan  v.  Lowndes,  8  Gamp.    478.        ^  Sandilands  ▼.  Marsh,  2  Bam.  k  Aid. 

Bat  see  Pa/ne  v.  Ives,  8  Dowl.  &  Ryl.  679. 
664.  *  15  Yea.  286 ;  3  Hot.  8app.  406. 
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&  Goodwin. "  This  paper  was  signed  by  Goodwin.  The  guaranty  was 
afterward  renewed  in  the  same  manner,  and  in  similar  terms. 
Sales*  took  place  in  pursuanoe  of  both  guaranties.  Tapp  afterward 
became  a  bankrupt,  as  also  did  Hargi*eave  &  Goodwin.  Gardom 
received  a  dividend  under  the  commission  against  Tapp,  and  petitioned 
to  prove  the  residue  of  his  demand  against  Tapp  under  the  commis- 
sion  against  Hargreave  &  Goodwin.  The  proof  was  rejected ;  and 
one  ground  alleged  for  the  rejection  was  that  the  signature  of  Good- 
win could  not  bind  the  partnership.  At  the  hearing,  the  counsel  for 
the  assignee  gave  up  this  objection ;  and  per  Lord  Eldon,  "  The 
objection  that  the  partnership  was  not  bound  by  the  signature  of  one 
partner  is  properly  given  up.'* 

Oazinot  give  guaranty  for  third  peraoiifl  beyond  icope  of  btudness. 

Sec.  429.  In  a  later  case,^  Lord  Eldon,  adverting  to  the  subject  of 
guaranty  by  one  partner,  observed  that  he  quite  agi*eed  that  a  partner 
had  no  right  to  guarantee  a  separate  transaction  at  fche  expense  of  the 
other  partners,  where  they  were  not  concerned;  but  he  was  at  the 
same  time  bound  by  the  doctrine  of  Lord  Mansfield  to  say  that  a 
partner  might  give  a  guaranty  for  his  partners  in  a  matter  relatiqg  to 
the  partnership. 

If  the  firm  adopt  the  guaranty  of  one  of  the  partners,  they  will 
be  bound  by  such  adoption,  although  the  guaranty  may  have  been 
given  out  of  the  regular  line  of  their  business ;  *  and  it  will  be 
for  a  jury  to  consider  whether  or  not  the  firm  have  adopted  the  act 
of  their  copartner.'  "  If,"  said  Lord  Eldon,  *'they  accede  to  the  act 
of  the  partner  giving  the  guaranty,  it  is  not  the  mere  circumstance 
of  his  having  given  it,  but  their  having  acceded  to  what  he  proposed, 
which  constitutes  the  dealing  between  them  and  the  parties  secured. 
So,  if  partners  are  informed  of  such  a  measure  having  been  taken  by 
a  person  who  is  a  partner,  though  perhaps  not  in  that  particular  trans- 
action, yet.  inasmuch  as  it  may  not  easily  be  known  to  those  who  deal 
with  such  partner,  in  what  dealings  the  other  partners  are  and  in 
what  they  are  not  interested,  and  they  do  not  think  proper  in  answer 
to  state  whether  they  authorized  such  partner  so  to  act  or  not,  it  is 
not  too  much  to  take  it  for  granted  that  they  accede  to  the  guaranty 
which  their  partner  has  proposed."*  But  they  may  give  in  evidence 
a  disclaimer  of  the  guaranty.^ 

>  Ex  parte  Nolle,  2  Glyn  &  Jam.  806.  ^£x  parte  Nolle,  supra. 

«  Crawford  ▼.  Sterling,  4  Esp.  307,  » v.  Lajfield,  1  Salk.  291. 

» Payne  v.  Ivee.  8  Dowl.  &  Ryl.  664. 
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Of  Habimi—  under  acts  and  aamrancea  in  general,  in  the  name  of  the  firm. 

Sec.  430.  Generally,  '^  the  act  and  assurance  of  one  partner,  made 
with  reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners." '  Hence  the  acknowledgment,  promise  or  undertaking  of 
one  partner  with  reference  to  the  contracts  of  the  partnership,  is  the 
acknowledgment,  promise  or  undertaking  of  all.'  In  Vicary's  case," 
which  was  an  action  of  covenant  against  two,  it  was  held  that  the 
affidavit  of  one  of  them  might  be  given  in  evidence  as  the  acknowl- 
edgment of  both.  So,  in  an  action  against  two  as  the  drawers  of  a 
bill,  the  acknowledgment  by  one  that  the  bill  was  drawn  by  the  part- 
nership binds  both.^  Generally,  also,  an  admission  made  by  one  of 
two  partners  relative  to  a  partnership  transaction,  whether  made 
before  or  after  the  dissolution  of  the  partnership,  is  competent,  though 
not  conclusive  evidence,  to  charge  the  other  partner.*  And  where  two 
houses  are  partners  in  consignments,  the  acknowledgment  by  one 
house  of  the  receipt  and  sale  of  goods  is  binding  on  both  houses.* 

Promise  by  one  partner  is  promise  of  aU. 

Sec.  431.  It  has  been  decided  that  the  promise  by  one  partner  to 
pay  a  debt  as  a  partnership  debt,  is  a  promise  by  the  firm.  G,  a 
creditor  of  M*Neil  &  Co.,  was  a  debtor  of  Lacy  &  Wilson,  who  sued 
and  arrested  him.  G  afterward  executed  a  deed  of  assignment 
to  Lacy  &  Wilson,  of  all  the  money  due  to  him  from  M'Neil 
&  Co.,  and  the  action  against  him  was  discontinued.  A  written 
notice  of  the  assignment  was  sent  to  Pizey,  of  ^the  firm  of  M'Neil 
&  Co.,  who  made  no  objection  to  it,  but  said  that  '^another  person 
had  given  prior  notice  of  500Z.,  which  he  must  pay  first ;  but  they 
would  pay  Lacy  &  Wilson,  after  the  5002.,  as  soon  as  they  received 
the  money."  He  also  said,  on  a. subsequent  occasion,  that  'Mf  the 
people  of  Chili  (meaning  the  partners  in  M'^eil's  house,  resident  at 
Chili)  had  not  paid  the  money  to  G,  he  would  pay  it;  and  a  notice 
to  Chili  would  have  made  no  difference."  Between  the  respective 
times  at  which  Pizey  made  these  promises,  the  partnership  of  M'Neil 
&  Co.  was  dissolved  by  the  retirement  of  M'Neil  Eventually  the 
money  was  not  paid,  whereupon  Lacy  &  Wilson  brought  an  action 
for  money  had  and  received  against  the  partners  of  M'Neil's  house, 
including  M'Neil ;  and  one  question  was,  whether  Pizey's  promise  to 

» 2  Barn,  k  Aid.  679.  »  Wood  v.  Braddick,  tupra  ;  Pritchard 

*  Wood  V.  Braddick,  1  Taunt.  104.  ▼.  Draper,  Ross.  6  Mylne,  199.    See  10 

*Bac.  Abr  £videDce/62d.  Moore,  893. 

^Hodenpjl  t.  Vingerhoed,  Chit.  Bills,  *  Cheap  t.  Cramond,  4  Bam.  &  Aid. 

881,n.,7thed.;  QFayv.Palxner,lE8p.l85.  668. 
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pay  waa  binding  on  M'Neil.  The  court  held  it  to  be  clear  that  the 
promise  to  pay  being  made  by  one  partner,  for  and  in  the  name  of  the 
rest,  coupled  with  the  declaration,  "that  a  notice  to  Chili  would 
make  no  difference,"  was  a  perfectly  good  promise  to  bind  the  other 
partners.' 

Pa3nnent  by  one  1«  payment  for  alL 

Sec.  432.  Payment  of  principal  or  interest  by  one  of  several  part- 
ners, on  account  of  a  joint  debt,  will  operate  as  a  new  promise  to  pay 
by  all  the  joint  promisors,  and  be  an  answer  to  a  plea  of  the  Statute 
of  Limitations.'  And  the  9  Geo.  4,  c.  14,  does  not  alter  the  decisions 
on  this  subject.  By  that  statute  (reciting  the  21  Jac.  1,  c.  16,  and 
the  Irish  act  of  10  Car.  1,  sess.  2,  c.  26,  it  is  enacted,  "  That  in  actions 
of  debt,  or  upon  the  case  grounded  upon  any  simple  contract,  no 
acknowledgment,  or  promise  by  words  only,  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  any  case 
out  of  the  operation  of  the  said  enactments,  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment 
or  promise  shall  be  made  or  contained  by  or  in  some  writing,  to  be 
signed  by  the  party  chargeable  thereby;"  and  that  where  there  shall 
be  two  or  more  joint  contractors,  or  executors  or  administrators  of 
any  contractor,  no  such  joint  contractor,  %xecutor  or  administrator 
shall  lose  the  benefit  of  the  said  enactments  or  either  of  them,  so  as 
to  be  chargeable  in  respect  or  by  reason  only  of  any  written  acknowl- 
edgment or  promise  made  and  signed  by  any  other  or  others  of  them; 
Provided,  always,  that  nothing  herein  contained  shall  alter,  take  away, 
or  lessen  the  effect  of  any  payment  of  any  priiicipal  or  interest  made  by 
any  person  whatsoever." 

In  case  of  Joint  and  several  notes. 

Seo.  433.  Under  this  statute,  it  is  clear  that  the  effect  of  part  pay- 
ment of  principal,  or  payment  of  interest  by  one  of  several  joint 
debtors,  where  the  proof  of  payment  does  not  rest  on  the  mere  admis- 
sion of  the  party,  is  the  same  as  heretofore  ;^  and,  therefore^  the  case 
of  Whitcomb  v.  Whiting,  and  others  of  that  class,  unless  impeached 

'  Lacy  V.  M'Neil,  4  Dowl.  &  Ryl.  7.  in  evidence  a  letter  written  by  A  to  B, 

*  Pittam  ▼.   Foster,   1  Bam.  &  Cres.  within  the  six  years,  desiring  him  to 

248 ;  2  Dowl.  &  Ryl.  868 ;  D.  Lord  Ten-  settle  the  money.    Halliday  y.  Ward,  3 

terden,  8  Barn.  &  Cres.  88.  ^^^'  ^' 
*Inan  action  against  A  on  the  joint       ^Chippendale  v.  Thurston,  1  Mood.  & 

and  several  promissory  note  of  himself  Malk.    411;     Lloyd   &    Welsby,    78; 

and  B,  to  take  the  case  oat  of  the  Stat-  Waters  v.  Tompkins,  2  C,  M.  &  B. 

ate  of  Limitations,  it  is  enough  to  give  723. 
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by  other  authorities,  remain  in  fall  force,  as  before  the  statute.  In 
Whitcomb  v.  Whiting,  the  plaintiff  brought  his  several  action  against 
the  defendant  on  a  joint  and  several  promissory  note,  executed  by  the 
defendant  and  three  others.  He  proved  payment  by  one  of  the  others, 
of  interest  on  the  note,  and  part  of  the  principal,  within  six  years. 
It  was  contended  that  the  plaintiff,  by  suing  the  defendant  separately, 
had  treated  this  note  as  if  it  had  been  signed  by  the  defendant  only, 
and  therefore,  that  the  acts  of  the  other  parties  were  clearly  not  evi- 
dence against  him.  But  the  Court  of  King's  Bench  held  the  evidence 
proper,  and  sufficient  to  take  the  case  out  of  the  statute,  as  against  the 
defendant^ 

Rule  in  Burleigh  ▼.  Stott. 

Sec.  434.  The  case  just  cited  has  been  the  foundation  of  various 
modern  decisions.  Thus  in  Burleigh  v.  Stott,*  A  and  B  gave  a  joint 
and  several  promissory  note,  in  which  B  was  a  mere  surety;  B  died. 
To  an  action  by  the  payee  against  the  adnfinistrator  of  B,  the  latter 
pleaded  the  Statute  of  Limitations.  It  was  held  a  sufficient  answer 
to  the  plea  that  within  six  years  of  the  issuing  of  the  writ,  and 
during  the  life-time  of  By  A  made  a  payment  on  account  of  the  note. 
Again,  payment  of  interest  by  one  of  the  makers  of  a  joint  and  seve- 
ral promissory  note,  though  made  more  than  six  years  after  it  became 
due,  has  been  held  sufficient  to  take  the  case  out  of  the  statute,  as 
against  the  other  maker,  if  living.'  On  the  other  hand,  it  has  been 
h^ld  at  law  that,  after  the  death  of  one  maker  of  a  joint  and  several 
promissory  note,  payment  of  interest  by  the  survivor  will  not  take 
the  case  out  of  the  statute  as  against  the  executors  of  the  deceased,* 
and,  further,  that  payment  of  interest  by  the  executor  of  the  deceased 
will  not  take  it  out  of  the  statute  as  against  the  survivor.'  The  two 
cases  last  referred  to  proceed  upon  the  legal  principle,  that  by  the 
death  of  one  of  several  contractors  the  joint  contract  is  severed.  It 
is  apprehended,  however,  that,  in  cases  like  these,  courts  of  equity 
would  relieve  against  the  effect  of  the  doctrine  so  held  at  law.* 

Payment  by  assignee  of  drawer — effoct  o£ 

Sec.  435.  The  principles  acted  upon  in  the  case  of  Whitcomb  v. 
Whiting  were  carried  still  farther  in  that  of  Jackson  v.  Fairbank,'  where 

'  Doagl.  tfol ;  and  see  Wyatt  v.  Hodg-  R7I.  440 ;  Ghannell  v.  Ditchburn,  5  M. 

Bon,  8  Bing.  809.  &  W.  494. 

*  8  Bam.  &  Ores.  86  ;  2  Man.  &  Ryl.  ^  Atkias  v.  Treadffold,  3  Barn.  &  Cres. 
93 ;  and  see  Perham  v.  Baynal,  3  Bing.  38  ;  8  Dowl.  &  R7I.  200. 

306 ;  9  Moore,  566.  "  Slaterv.Lawson,!  Barn. &Ado1pU. 807. 

*  Manderston  v.  Robertson,  4  Man.  &        *  See  1  Keen,  221. 

'  2  H.  31.  240. 
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it  was  held  that  the  payment  by  the  assignees  of  one  of  two  drawers  of 
a  joint  and  several  promissory  note,  of  a  dividend  on  account  of  the 
note,  was  an  answer  to  a  plea  of  the  statute  of  limitations  by  the 
other  drawer,  in  an  action  brought  against  him  for  the  remainder  of 
the  money  due  on  the  note,  such  payment  having  been  made  within 
six  years  of  bringing  the  action.  But  this  decision  has  been  con- 
sidered to  carry  the  doctrine  to  its  utmost  limits.  In  a  more  modern 
case,  H.  and  I.  carried  on  the  two  distinct  trades  of  general  merchants 
and  insurance  brokers,  but  both  under  the  firm  of  H.  &  Co.  W.  was  a 
partner  in  one-fourth  of  the  insurance  business  only.  0.  &  Co.  being 
indebted  to  the  insurance  house,  the  latter  drew  a  bill  on  0.  &  Co., 
which  was  accepted  and  indorsed  by  H.  to  the  plaintiffs.  Before  the 
bill  became  due,  0.  &  Co.  became  bankrupts.  A  commission  of  bank- 
rupt likewise  issued  against  H.  and  L,  under  which  the  joint  estate  of 
the  mercantile  house  of  H.  &  Co.  was  applied,  and  the  plaintiffs  proved 
a  debt  and  received  a  dividend,  beyond  the  amount  of  the  bill,  in 
respect  of  goods  sold  and  delivered  to  the  mercantile  house,  at  the 
same  time  exhibiting  the  bill  as  their  security.  The  plaintiffs  having 
ascertained  the  partnership  of  W.,  brought  an  action  againt  him  on  the 
bill,  to  which  he  pleaded  the  statute  of  limitations,  and  the  plea  was 
held  good,  although  the  dividend  under  the  bankruptcy  of  H.  and  I. 
had  been  paid  within  six  years.'  Again,  A  and  B  made  a  joint  prom- 
issory note,  ten  years  after  the  date  of  which  B  executed  an  assign- 
ment of  his  property  in  trust  for  his  creditors,  under  which  a  dividend 
was  paid  to  th^  holder  of  the  note.  It  was  held  that  the  payment  of 
the  dividend  under  B's  assignment,  being  after  the  statute  of  limita- 
tions had  run,  did  not  revive  the  debt  as  against  A  so  as  to  enable  the 
holder  to  prove  on  the  note  under  the  fiat  against  A.*  It  is  extremely 
difficult,  however,  to  reconcile  this  last-mentioned  case  with  that  of 
Chftnnell  v.  Ditchburn.* 

Distinction  between  admisiion  of  simple  and  Joint  debtor. 

Sec.  436.  It  is  to  be  borne  in  mind  that  the  stat.  0  Geo.  4,  c.  14, 
does  not  prohibit  or  qualify  the  ordinary  mode  of  legal  proof  of  pay- 
ment, but  only  qualifies  the  effect  of  admission.  In  the  case  of  a 
simple  debtor,  his  mere  admission  will  be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations  against  him,  provided  the  admission 
be  in   writing.     In   the  case  of  joint  debtors  no  mere  admission, 


'  BniDdram  v.    Wharton,  1  Barn.  &       «  Ex  parte  Woodward,  3  Deac.  204 :  8 
Aid.  463.  Mont.  &  A.  615. 

'6M.  &W.480. 
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whether  oral  or  written^  by  one,  will  take  the  case  out  of  the  statute, 
as  against  the  others.  But,  in  both  cases,  positiye  proof  of  payment^ 
independent  of  admission,  will  be  sufficient^ 

AdmiBslon  by  one,  operative  as  to  him. 

Sec.  437.  A  promise  in  writing  by  one  of  several  joint  contractors 
to  pay  his  proportion  of  the  joint  debt  will  take  the  ease  out  of  the 
statute  as  against  the  promisor  to  the  extent  of  that  proportion,  and 
it  is  not  necessary  that  the  amount  of  the  proportion  should  be  speci- 
fied in  writing.* 

Part  payment  by  one  partner — efieot  oL 

Sec.  438.  As  part  payment  of  a  debt  takes  the  case  out  of  the  stat- 
ute, by  operating  as  a  fresh  promise,  it  follows  that  if  a  debtor  gives  a 
bill  in  part  satisfaction  of  his  debt,  the  question,  whether  the  debt  is 
ban*ed  or  not  by  the  statute,  will  depend  on  the  time  when  the  bill 
was  drawn  or  accepted,  and  not  when  it  was  paid.  Hence,  where  A 
and  B,  joint  owners  of  a  ship^  having  contracted  a  debt  for  i^epairs  in 
1823,  drew  a  bill  in  part  satisfaction  of  that  debt,  which  bill  was  not 
paid  till  1827,  and  in  1830  the  creditor  brought  his  action  for  the  sum 
remaining  due  for  repairs,  it  was  held  that  the  part  payment,  which 
had  been  made  by  means  of  the  bill,  did  not  take  the  case  out  of  the 
statute.' 

Bffeot  of  the  undertaking  of  one  partner  am  to  partnerslilp  transactioni. 

Sec.  439.  Again,  one  partner  will  be  liable  in  respect  of  the  par- 
ticular undertakings  of  his  copartner,  made  with  I'eference  to  business 
transacted  by  the  firm.     Thus,  in  an  action  on  the  case,*  for  money 

'  Waters  v.  Tompkins,  2  C.  M.  &  R.  transferred  or  assigned  in  law.     Qniner 

728;  1  Tjr.  &  G.  187.  ▼.  Marblehead  Ins.  Co.,  10  Mass.   476  ; 

*  Lechmere  v.  Fletcher,  1  C.  &  M.  623;  Lamb  ▼.  Darant,  12  id.  54.     So  he  has 

Dickenson  v.  Hatfield,  2  M.  &  M.  141.  a  right  to  bind  the  firm  to  an/  extent  in 

'  Go  wan  v.  Forster,  8  B.  &  Ad.  507.  contracts  for  the  use  of  the  partnership. 

^ V.  Layfield,  1  Salk.  201.    See  De  Manuf.  and  Mech.  Bank  v.Gore.  15  Mass. 

Tastet  V.  Carrol,  1  St^rk.  88.  75;   Boardman  ▼.  Gore,   id.  881;  Gallc 

Each  partner  has  a  complete  control  way  v.  Hughes,  1  Bailey  (U.  S.),  SHS ; 
over  the  partnership  effects,  with  the  Winshipv.  Bank  of  United  States,  6  Pet. 
power  of  disposing  of  them  for  the  pur-  (S.  C.)  529  ;  Storer  v.  Hinkley,  Kirby 
poses  of  the  copartnership,  whether  they  (Conn.),  147.  Where  one  of  the  mem- 
consist  of  ships  or  other  property ;  and  bers  of  the  partnership  for  a  particular 
the  sale  will  bind  the  whole  copartner-  business  does  an  act  on  account  of  the 
ship  as  effectually  as  if  each  member  firm,  prima  facie  not  within  the  scope 
acted.  Quiner  v.  Marblehead  Ins.  Co.,  10  of  his  authority,  evidence  is  admissible 
Mass.  476;  Lamb  v.  Durant,  12  id.  54;  to  sftow  that,  in  the  exercise  of  good 
United  States  Bank  v.  Binney,  5  Mas.  (U.  faith  and  reasonable  discretion,  he  was 
S.)  176.  Thus  one  partner  may  transfer  or  warranted  in  so  doing  by  the  course  pur- 
assign  a  chose  in  action,  or  a  debt  due  sued  by  the  firm  in  the  management  of 
to  the  partnership,  or  any  other  partner-  their  business,  and  that  so  the  other  part- 
ship  effects,  so  far  as  the  same  can  be  ners  were  responsible  for  his  act.   Wood- 
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had  and  received  to  the  plaintiff's  use,  it  appeared  upon  evidence  that 
Layfield  and  the  other  defendants  were  bankers  and  partnci*s^  and 
that  the  plaintiff  had  given  Layfield  20*.,  for  which  he  received  a 
ticket  in  the  double  exchange  lottery,  and  Layfield  undertook  to  pay 
what  benefit  should  happen  thereupon;  that  the  ticket  came  up  a  40?. 
benefit,  and  for  that  money  the  action  was  brought ;  and  it  was 
objected  for  the  defendants  that  the  action  was  brought  against  Lay- 
field  and  his  partners,  and  it  did  not  appear  that  any  had  undertaken 
to  be  trustees  in  the  lottery  but  Layfield;  and  therefoi'e,  he  only  ought 
to  be  charged,  and  not  his  partners,  to  which  Holt,  C.  J.,  answered 
that  it  appeared  they  were  partners  in  their  trade,  and  goldsmiths, 
and  the  adventurers  put  their  money  in  upon  the  credit  of  several 
goldsmiths  that  had  undertaken  to  pay  the  benefits;  and  it  should  be 

ward  V.  Winflhip,  12  Pick.  (Maas.)  480.  peared  that  one  partner  received  of  the 
The  presumption  is  that  contracts  made  plaintiff  certain  promissory  notes  to  col- 
by  a  partner  are  made  on  account  of  the  feet,  for  which  he  gave  a  receipt  in  his 
partnership,  and  the  firm  will  be  bound  own  name,  and  the  plaintiff,  to  evince 
thereby  unless  the  parties  with  whom  the  liability  of  the  partners  by  show- 
he  contracts  know  the  contrary.  Le  ing  that  the  transaction  had  relation 
Roy,  Bayard  &  Co.  v.  Johnson,  2  Pet.  to  the  partnership  business,  offered  to 
198 ;  Rochester  v. Trotter,  1  A.  K.  Marsh,  prove  that  such  notes  were  delivered  to 
(Ky.)  54.  If  any  one  of  the  partners  the  partner  while  he  was  attending  to 
give  his  assent  to  the  acts  of  their  agent,  other  concerns  of  the  partnership,  to  be 
such  assent  would  be  good  evidence  af-  collected  and  applied  in  satisfaction  of 
fecting  the  rest,  unless,  by  the  articles  a  note  due  from  the  plaintiff  to  the  part- 
or  constitution  of  the  company,  the  nership,  and  that  that  partner  did  ac- 
whole  concern  and  management  should  cordingly  collect  one  of  such  notes,  and 
be  intrusted  to  a  committee  or  board  of  indorse  the  avails  on  the  plalntiff^s  note 
managers,  in  which  case  the  assent  to  the  partnership,  it  was  held  that 
must  be  proved  to  have  been  given  by  such  evidence  was  admissible.  Brown 
them,  or  some  of  them,  pursuant  to  the  v.  Lawrence,  5  Conn.  897.  The  implied 
authoritv  delegated  to  them  bv  the  com-  authority  of  one  partner  to  bind  his  co- 
pany.  Odiorne  v.  Maxcy,  13  Mass.  178.  partner  by  contract  may  be  revoked  by 
if  one  of  the  firm  has  been  in  the  habit  refusal  of  the  latter  to  be  thus  bouna, 
of  indorsing  the  name  of  the  firm  on  communicated  to  the  party  in  whose  fa- 
bills  of  exchange,  it  is  a  fact  from  which  vor  the  contract  is  to  be  made.  Nor  does 
the  jury  may  legally  infer  that  he  had  it  matter,  in  such  case,  that  the  partner 
authority  from  the  other  partners  so  to  revoking  is  a  secret  partner  and  tliat  the 
do.  The  fact  that  such  indorsement  existence  of  the  partnership  is  unknown 
was  prohibited  by  the  articles  of  copart-  to  the  other  party.  But,  whether  one 
nersnip  is  no  defense  in  a  suit  by  a  oona  partner  in  any  given  case  has  revoked 
fide  holder  of  the  bill,  without  notice  the  implied  authority  of  his  copartner 
of  such  prohibition.  Bank  of  Ken-  to  bind  him,  is  a  question  of  fact ;  there- 
tucky  V.  Brooking,  2  Litt.  (Ky.)  41.  Part-  fore, where  the  court  directed  the  jury,  in 
ners  are  all  liable  for  goods  furnished  an  action  on  a  promissory  note  against 
for  the  use  of  the  firm,  though  the  ven-  A  and  B  as  partners,  that  if  A  was  a 
dor  supposed  himself  dealing  with  and  dormant  partner  with  B,  and  refused  to 
giving  credit  to  an  individual  partner,  give  a  joint  note  with  him,  the  defend- 
not  Knowing  of  the  existence  of  the  ants  were  entitled  to  a  verdict,  it  was 
firm.  Reynolds  v.  Cleveland,  4  Cow.  held,  that  this  was  a  misdirection,  for 
(N.  Y.)  282.  Where  one  of  several  joint  these  facts  were  not  necessarily  a  revo- 
partners  gives  a  receipt  in  his  own  cation  of  the  implied  authority  of  B,  and 
name,  having  relation  to  the  partner-  ought  to  have  been  submitted  as  evi- 
ship  business,  it  is  obligatory  on  the  dence  only.  Leavitt  v.  Peck,  8  Conn, 
partnership.     Therefore,   where  it  ap-  124. 
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presumed  that  the  act  of  Layfield  was  the  act  of  the  others  and  should 
bind  them,  unless  they  could  show  a  disclaimer,  and  a  refusal  to  be 
concerned  in  it;  and  accordingly,  the  plaintiff  had  a  verdict  for  40Z.» 

We  have  already  seen  that  the  undertakings  of  one  partner  may 
bind  the  firm,  although  out  of  the  ordinary  course  of  their  business, 
if  made  with  reference  to  matters  transacted  by  the  firm.  If  a  pro- 
prietor of  a  coach  enter  into  a  special  contract  for  the  carriage  of 
goods  by  that  coach,  the  contract  extends  to  any  other  coach  of  which 
he  is  the  proprietor,  and  by  which  the  goods  are  sent,  and  binds  his 
copartners  in  such  other  coach.  In  Helsby  v.  Hears,*  the  plaintiff 
brought  his  action  of  assumpsit  against  the  defendants,  upon  an 
undertaking  to  caiiy  a  box  containing  watch-cases  from  Chester  to 
Liverpool,  which  undertaking  was  not  fulfilled,  the  box  having  been 
lost.  At  the  trial  it  appeared  in  evidence  that  the  plaintiff  was  a 
watch-case  maker  at  Liverpool,  and  the  defendants  proprietors  of  the 
mail-coach  from  Chester  to  Liverpool.  On  the  15th  of  September, 
1824,  the  box  in  question  was  sent  by  the  plaintiff  from  Liverpool  to 
one  Walker,  the  assay  master  at  Chester,  with  gold  and  silver  watch- 
cases,  of  the  value  of  185Z.,  to  be  assayed.  On  the  16th  the  box,  with 
the  same  cases,  was  sent  by  Walker  to  the  mail-coach  office  at  Chester, 
which  was  kept  hf  thiB  defendant,  Mrs.  Tomlinson,  directed  to  the 
plaintiffs  at  Liverpool.  The  box  was  lost.  The  defendants  had  put 
up  a  notice  in  the  office  that  they  would  not  be  accountable  for  any 
parcel  or  package  whatever  above  the  value  of  5/.,  unless  the  same 
were  entered  and  paid  for  accordingly,  at  the  time  of  delivery  of  such 
parcel  to  them  or  their  agents.  Walker  did  not  enter  and  pay  for 
the  box  in  question  as  being  of  more  than  5Z.  value,  but  he  proved 
that  he  was  in  the  habit  of  receiving  boxes  of  the  same  description 
from  various  places,  which  were  conveyed  by  coaches  of  which  the 
defendant,  Mrs.  Tomlinson,  was  a  proprietor;  and  that  three  years 
before,  Mrs.  T.  had  agreed  to  convey  these  boxes  for  him  at  the  ordi- 
nary rate  of  carriage,  and  that  an  annual  account  had  been  constantly 
settled  between  them  on  the  basis  of  that  agreement.  This  agree- 
ment had  been  entered  into  in  consequence  of  a  similar  loss,  not  from 
the  Chester  and  Liverpool  mail,  but  from  the  Coventry  and  Liverpool 
mail,  of  which  Mrs.  T.  was  a  proprietor,  but  not  all  the  present 
defendants.  The  Court  of  King's  Bench  held  that,  notwithstanding 
the  notice  put  up  at  the  office,  this  contract  with  Walker  was  binding 

»  Palilman  v.  Tavlor.  75  lU.  629 ;  Pen-        « 5  B.  &  C.  504 ;  8  D.  &  B.  289. 
nell  V.  PhiHips,  54  Ga.  29. 
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on  all  coach  proprietors  with  whom  Mrs.  T.  was  a  partner,  in  what- 
ever coaches  they  might  be  concerned. 

But  of  course  the  law  will  be  otherwise,  if  the  special  contract 
entered  into  by  one  of  several  coach  owners  for  the  carriage  of 
goods  be  a  mere  collusive  contract  between  the  parties  in  fraud 
of  the  other  partners.  Thus,  where  A,  one  of  seveittl  coach  own- 
ers, agreed,  for  a  private  and  valuable  consideration  moving  to 
him  from  B,  to  take  B's  parcels  free  of  expense,  upon  the  loss 
of  a  parcel  above  the  value  of  5/.,  it  was  held  that  the  agreement 
for  free  carriage  under  such  circumstances  did  not  oust  the  propri- 
etors of  the  benefit  of  their  5/.  notice,  and,  consequently,  that  B  could 
not  maintain  an  action  against  the  firm  for  the  loss.^ 

One  partner  may  insure  for  the  firm. 

Sec.  440.  One  partner  has  an  implied  authority  to  effect  insurances 
for  the  firm.  In  the  case  of  Hooper  v.  Lusby,*  which  was  an  action 
by  insurance  brokers  against  the  insured,  who  were  merchants  and 
partners,  to  recover  the  premiums  and  commission  upon  the  effecting 
of  several  policies  of  insurance  for  the  defendants,  it  was  proved  that 
the  policies  in  question  were  effected  in  consequence  of  a  letter  writ- 
ten by  one  of  the  defendants  in  the  name  of  the  firm,  ordering  insur- 
ance to  be  done  "  on  account  of  the  company  "  on  two  ships,  called 
the  Commerce  and  the  Christiana.  Lord  Ellenborough  held  clearly 
that  the  copartners  were  bound  by  this  oYder,  and  lie  observed  that, 
although  one  part-owner,  even  if  he  were  ship's  husband,  had  no 
implied  authority  to  insure  for  the  others,  yet  it  was  different  in  tlio 
cftse  of  partners.    The  plaintiffs  accordingly  had  a  verdict. 

Oannot  gnbmlt  to  arbitration. 

Sec.  441.  One  partner  cannot  bind  his  copartner  by  a  submission 
to  arbitration.^  There  is  no  implied  authority  in  partners,  arising 
merely  from  the  connection  in  that  character,  to  bind  each  other  by 
hans  made  to  them  individually,  although  the  money  be  carried  to 
the  partnership  account,*  and  a  fortiori,  there  can  be  no  such  implied 
authority  between  partners  to  bind  each  other  by  equitable  mortgage. 
But  an   authority  to  bind  the  firm  by  equitable  mortgage  may  be 

*  Bignold  y.   Waterhoaee,  1  M.  &  S.  to  be  supposed  that  the  proprietors  dis- 

255.     The   court   thought  that  even  if  pensed  with  the  notice  in  toto,  but  onlj 

the  contract  had  been  bona  fide,  the  pro-  with  payment, 

prietors  should  have  had  notice  of  the  '  4  Camp.  66. 

value  of  the  parcel,  for  that,  under  an  •  See  post^  chap.  1,  sect.  1. 

agreement  for  free  carriage,  it  was  not  ^  Post,  chap.  2,  sect.  2. 

90 
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implied  from  the  frame  of  the  deed,  the  application  of  the  money,  and 
other  attendant  circamstances.  In  Ex  parte  Lloyd,*  W.,  being  the 
owner  of  certain  freehold  premises,  entered  into  partnership  with  O., 
and  the  partners  thenceforth  occupied  the  premises  as  cotton  spin- 
ners, and  erected  machinery  thereon,  for  the  pin*posos  of  their  trade. 
The  firm  being  afterward  indebted  to  their  bankers,  0.,  in  Jnne,  1822, 
deposited  with  them  the  leases  of  certain  leasehold  premises,  accom- 
panied with  a  memorandum,  which,  after  setting  oat  a  list  of  the 
deeds  deposited,  concluded  with  a  statement  that  those  papers  were 
placed  in  the  hands  of  Messrs.  Jones,  Loyd  &  Co.,  their  bankers,  as  a 
security  for  what  they  might  think  fit  to  advance  to  0.  &  W.  And,  in 
August,  1822,  W.  deposited  with  the  banker^  a  lease  of  a  freehold 
piece  of  land,  on  which  was  situated  a  mill,  and  other  buildings, 
together  with  a  memorandum  in  these  words :  "  These  deeds  are 
placed  in  the  hands  of  Messrs.  Loyd  &  Co.,  as  security  for  what  they 
may  think  proper  to  advance  to  0.  &  W.  by  W  ;  the  buildings  alone 
are  insured  for  upward  of  2,000?.;  machineiy,  etc.,  2,000Z.  more." 
0.  &  W.  afterward  became  bankrupts,  and  upon  a  petition  of  the  bank- 
ers to  be  declared  equitable  mortgagees  of  the  premises  and  machin- 
ery, the  question  was  adverted  to,  whether  there  would  be  any  diflB- 
culty  in  finding  that  the  one  partner  had  authority  from  the  other  to 
pledge  the  property  in  order  to  obtain  an  advance  of  money  for  part^ 
nership  purposes.  The  judges  were  of  opinion  that,  considering  the 
terms  of  the  memorandum,  and  that  the  money  was  borrowed  by  the 
partners,  and  applied  to  partnership  purposes,  such  an  authority  in 
each  partner  might  be  presumed  to  exist,  and  that  as  to  W.,  he  might 
fairly  be  taken  as  mortgaging  for  himself  his  own  freehold  interest  in 
the  land  and  buildings,  and,  as  agent  for  the  firm,  mortgaging  the 
leasehold  interest  and  the  property  of  the  firm  in  the  machinery. 

• 

Oeneral  rule  as  to  powers  of  partner. 

Sec.  442.  The  general  rule  of  law>  by  which  partners  become  liable 
under  the  contracts  of  their  copartners,  has  given  rise  to  a  general 
rule  in  the  course  of  legal  proceedings,  by  which  the  act  or  admission 
of  one  partner,  as  likewise  notice  to  one  partner,  is  held  to  be  binding 
on  the  firm.  Thus,  as  will  be  more  particularly  noticed  in  another 
place,  one  partner  may  release  a  supposed  right  of  action,  even  after 
proceedings  to  enforce  it  have  been  instituted  by  the  firm.  And  not 
only  may  he  release  an  action,  but  it  seems  that  he  has  the  power  of 


1 1  Mout.  &  Ayrt.  494. 
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suspending  proceedings  in  it.  Therefore,  where  three  partners 
sned  as  plaintiffs,  and  two  out  of  the  three  agreed  with  the  defend- 
ant to  accept  common  bail,  and  to  stay  proceedings  for  six  weeks, 
it  was  held  that  the  agreement  was  binding  on  the  third  part- 
ner.' In  an  action  commenced  against  partners,  one  may  enter 
an  appearance  for  the  rest'  In  equity,  seryice  of  a  subpcena  upon 
one  partner  may,  upon  notice,  be  made  good  seryice  upon  his 
copartner  abroad.'  But  senrice  upon  one  of  two  solicitors,  partners, 
of  an  order  to  deliyer  a  bill  of  costs,  is  not  sufficient,  although  a  copy 
of  the  order  be  likewise  left  at  the  house  of  business.^ 

Signature  of  one  partner  to  simple  contracta  binda  the  firm. 

Sec.  443.  Generally,  the  signature  of  one  partner  in  matters  of 
simple  contract  relating  to  the  partnership  binds  the  firn*;  for  every 
partner  may  be  considered  as  an  agent  for  the  rest  of  the  partnership.^ 
Hence,  it  seems  clear  that  notice  by  one  partner  in  legal  proceedings 
in  general  will  bind  the  firm.*  If  one  of  several  persons,  jointly  inter- 
ested in  a  cargo,  effect  an  insurance  for  the  benefit  of  all,  he  may  give 
notice  of  abandonment  for  all.^  If  one  partner  for  himself  and  part- 
ner sign  a  note  for  the  weekly  payment  under  the  Lord's  act,  such  note 
will  be  binding  on  the  firm.'  If  one  of  several  joint  lessors,  partners 
in  trade,  sign  a  notice  to  quit  in  the  names  of  all,  this  will  be  valid 
for  all,'  though  it  will  be  otherwise  if  they  are  not  partners  in  trade.'* 
One  joint  tenant  may,  without  the  consent  of  his  fellows,  appoint  a 
bailiff  to  distrain  for  rent  due  to  all  the  joint  tenants." 

Notice  to  one  partner,  effect  oL 

Sec.  444.  Where  several  are  concerned  together  in  partnership, 
notice  to  one  is  equivalent  to  notice  to  all,  provided  the  transaction  is 
bonafide.^^    Hence,  in  an  action  on  a  joint  promissory  note,  if  the 

1  Harwood  ▼.   Edwards,  Gow  Part.  *Doe  v.  Hulme,  2  Man.  &  RjL  483. 

66,   where  see  the  case  etated  in  the  *<^Goodtitle  ▼.  Woodward,  3  Bam.  & 

note.  Aid.  689. 

'D.  Dampier,  arg.  Harrison  v.  Jack-  ^'  Robinson  v.  Hofman,  4  Bing.  562; 

son,  7  T.  R.  207.  1  Moore  &  Payne,  474. 

*Carrington  v.  Cantillon,  Banb.  107 ;  *'  1  Mau.&  8el.2o9;  Alderson  v.  Pope, 

Coles  V.  Guemey,  1  Madd.  187.  1  Camp.  404  n.;   Ex  parte  Waitham,  1 

*  Young  V.  GoodsoD,  2  Russ.  255.  Mont.  &  A.  364.     In  Browne  v.  Turner, 
»D.  arg.  Carrick  V.  Vicary,  Doug.  653.  15  Ala.  832,  it  was  held  tliat,  after  dis- 

n.    But  see,  as  to  a  power  of  attorney,  solution,  a  demand  of  payment  made 

Edmiston  v.  Wright,  1  Camp.  88.  upon  one  of  the  partners,  the  others 

*  May  hew  v.  Eames,  1  Car.  &  Payne,  being  absent,  is  sufficient ;  and  in  New 
550.  York  it  has  been  held  sufficient,   al- 

^  Hunt  T.  Royal  Ex.  Ass.  Co.,  6  Mau.  though  the  partner  to  whom  the  demand 

&  Sel.  47.  is  presented  is  a  married  woman.     Er- 

*  Meux  V.  Humphrey.  8  T.  R.  25;  Bur-  win  v.  Downs,  15  N.  Y.  576.  In  Maine 
ton  V.  Isset,  5  Barn.  &  Aid.  267.  It  has  been  held  that  one  partner,  eveu 
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defendants  sufiEer  judgment  by  defanlt,  service  of  the  rule  nisi  to  com^ 
pate  principal  and  interest  on  one  of  the  defendants,  is  service  on  all, 
for  qtioad  hoc,  they  are  partners.'  If  a  bill  be  accepted  by  a  firm,  and 
dishonored  by  one  of  the  partners,  it  is  not  necessary  to  give  notice  of 
dishonor  to  the  other  partners.'  If  one  of  several  defendants  resides 
forty  miles  from  London,  it  is  not  necessary  to  give  the  ten  days' 
notice  of  trial  required  by  the  statute.' 

Power  of  one  partner  In  bankruptcy  proceedings. 

Sec.  445.  Partners  are  more  notably  bound  by  the  acts  of  each 
other  in  proceedings  under  the  bankrupt  laws.  Thus,  to  sustain  a 
fiat,  or  commission  of  bankrupt,  the  practice  is  for  one  partner  to 
make  the  affidavit  of  debt,  and  execute  the  bond  to  the  Lord  Chan- 
cellor on  bAalf  of  the  firm.*  One  partner,  likewise,  on  behalf  of  all, 
may  proTe  a  debt,  Tote  in  the  choice  of  assignees,  and  sign  the  certifi- 
cate.* One  partner  may  likewise  execute  a  power  of  attorney  to  some 
third  person,  authorizing  him  on  behalf  of  the  firm,  to  vote  in  the 
choice  of  assignees  and  sign  the  certificate,*  and  in  some  cases,  even 
when  such  power  is  informal,  the  choice  will  not  be  set  aside.*  It  is, 
however,  to  be  remarked  that  in  the  petition  for  a  fiat  all  the  partners 
must  join.^  On  the  other  hand,  in  petitions  presented  for  hearing,  the 
signature  of  one  of  the  partners  is  to  be  deemed  sufficient.*  But  the 
signature  must  not  be  in  the  partnership  name,"  but  in  the  name  of 

after  dissolution,  may  receive  the  pre-  ^  Ex  parte  Shaw,  1  Qlyn  &  Jam  120. 

sentment  and  protest  of  a  note.     Dar-  ^  Archb.  B.  L.,  Vol.  2,  p.  6  ;  Backland 

ling  y.  Marsh,  22  Me.  186.    As  to  notice  v.  Newsome,  1  Taunt.  477 ;  Ex  parte 

of  non-payment  given  to  one  partner,  Peele,  Back.  457. 

and  held  sufflcient,  see  Baldwin  v.  Page,  *  Old.   Eld.,  12  Aug.  1809,  which  re- 

24  Mo.   594;  Coster  y.  Thomason,  19  quires  that  all  petitions  presented  for 

Ala.  719  ;    Slocomb  v.  Lizardl,  21   La.  'hearing,  except  in  cases  of  partnership 

An.  359.  or  absence  from  the  kingdom,  shall  be 

*  Figgins  y.  Ward,  2  C.  &  M.  424;  signed  by  the  petitioners  ;  see  Ex  parte 
Carter  y.  Southall,  3  Mees.  &  W.  128.  Morgan,  Buck.  109. 

« Porthouse  y.  Parker,  I  Camp.  82.  '»  Ex  parte  Hall.  1  Glyn  &  Jarm.  855, 

'Perry  y.  Jackson,  4  T.  K.  516.  n ;  Marsh  v.  Keating,  1  Scott,  5;  Locke 

*  Ex  parte  Hodgkinson,  19  Ves.  291 ;  y.  Stearns,  1  Mete  (Mass.)  563.  Thus, 
2  Rose,  174  ;  Ex  parte  Peele,  Buck,  457.  where  one  partner  in  a  real  estate  firm 
But  one  of  two  joint  obligees  cannot  fraudulently  gave  a  deceitful  appear* 
sue  out  a  commission  a^inst  the  ance  to  the  land  for  the  purpose  of  in- 
obligor.  Brickland  y.  liewsome,  1  creasing  its  apparent  value,  all  the  part- 
Camp.  474.  ners  were    held    chai^eable   therefor. 

» Per  Lord  Eldon,  19  Ves.  293 ;    Ex  Chester  v.  Dickinson,  S  N.  Y.  1.    So  a 

parte  Mitchell,  14  id.  697 ;    Ex    parte  firm  of  attorneys  was  held  liable  for  an 

Shaw,  1  Glyn  &  Jam.  1^ ;    Ex  parte  unauthorized  appearance  in  an  action 

Bank,  2  id.    863 ;     Ex   parte    Hall,  1  entered  by  one  of  the  firm,  Norton  v. 

Rose,  2 ;  Ex  parte  Blgnold,  2  M.  &  A.  Cooper,  3  Sm.  &  G.  884 ;  so  for  selling 

655.     But  one  trustee  cannot  sign  the  an  article  as  of  one  class,  when  it  is  an 

certificate  for   himself  and    co-trustee,  article  belonging  to  another,  as  for  lin- 

Ex  parte  Rigby,  2  Rose.  224.  seed  meal  when  it  was  in  fact  a  mix- 

*  Ex  parte  Mitchell,  14  Ves.  597.  tare  of  linseed  meal  and  teelseed  meal. 
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the  petitioning  partner,  signing  for  himself  and  the  other  partners. 
It  has  been  held,  however,  that  a  petition,  signed  "for  self  and  part- 
ner "  is  suflBcient. 

liocke  Y.  Stearns,  1  Mete.  (Mass.)  563 ;  17  Mass.  182.  So  it  has  been  held  that 
so,  where  one  member  of  a  legal  firm*  a  firm,  of  which  the  master  of  a  vessel 
collected  money  and  absconded  with  it.  is  a  member,  are  responsible  for  frauds 
St.  Aubrn  ▼.  Smart,  L.  R.,  3  Ch.  App.  committed  by  him  resulting  in  the  for- 
647 ;  McGill  y.  McGill,  2  Mete,  (if  j.)  feiture  of  the  vessel  and  cargo.  Had- 
262;  Willettv.  Chambers,  2  Co wp.  814.  field  v.  Jamieson,  2  Munf.  (Va.)  66. 
Where  one  obtained  money  upon  a  note  Where  a  debt  is  fraudulently  contracted 
signed  by  him  with  the  name  of  the  sup-  by  one  meml>er  of  a  firm,  the  others 
'posed  firm,  and  purporting  to  be  indorsed  beinf  ignorant  thereof,  all  the  members 
oy  a  third  person  payable  at  a  future  day,  will  oe  liable  for  the  debt,  but  not  for 
and  be  fore  the  maturity  of  the  note  it  was  the  fraud,  unless  they  assented  to  or 
discovered  that  the  name  of  the  supposed  ratified  it.  Stewart  v.  Levy,  36  Cal. 
iudorser  had  been  forged,  it  was  iioiden  169;  Bond  v.  Gibson,  1  Camp.  195. 
that  tiie  lender  of  the  money  was  enti-  Contra,  however,  and  holding  that  one 
tied  to  his  action  immediately  as  for  member  of  a  firm  may  be  arrested  for 
money  received  to  his  use  ;  that  the  ac-  a  fraud  committed  by  his  copartner  in 
tion  lay  against  both  partners,  although  the  purchase  of  goods,  in  which  he  did 
the  other  Knew  nothing  of  the  forgery,  not  participate,  see  Townsend  v.  Bo- 
tha money  having  gone  to  the  use  of  the  ^rt,  11  Abb.  Pr.  (N.  T.)  859  ;  see,  also, 
copartnership.  Manufacturers*  Bank  v.  Griswold  v.  Havens,  25  N.  T.  597,  in 
Gore  and  Grafton,  15  Mass.  75.  Where  which  it  appeared  that  John  J.  Wright 
a  partner  in  a  banking  firm  advised  B,  &  Co.  were  engaged  in  receiving  grain, 
a  female  customer  of  the  bank,  to  sell  and  storing  it  for  compensation.  They 
out  some  Dutch  stock,  telling  her  he  gave  out  storage  receipts  representing 
could  procure  for  her  better  security,  that  they  had  received  on  storage  on  ac- 
and  that  he  had  one  in  view;  he  said  count  of  Ford  &  Son.  1,835  bushels  of 
the  money  was  in  fact  want(«d  by  his  mixed  com,  6,584  bushels  of  rye,  1,203 
son  who  was  in  trade.  B  sold  out  the  bushels  of  wheat,  of  the  gross  value  of 
stock  and  paid  the  money  into  bank.  $6,000.  Ford  &  Son  assigned  this  re- 
She  then  gave  A  a  check  to  draw  out  ceipt,  and  upon  credit  thereof  received 
and  invest.  The  other  partners  had  no  from  the  plaintiff  $4,865.  It  appeared 
knowledge  of  these  transactions  by  A.  on  the  trial  that  John  Wright,  one  of 
The  latter  drew  out  the  money,  loaned  it  the  defendants,  signed  the  receipts  in 
to  his  own  ton,  and  took  his  note  to  B  for  the  firm  name,  and  introduced  one  of 
the  amount,  and  A  guaranteed  payment  the  firm  of  Ford  &  Son  to  the  plaintiff, 
and  absconded.  It  was  held  that  this  and  stated  the  grain  was  in  good  order 
was  an  individual  transaction  and  was  and  all  right,  whereon  Ford  assigned 
not  made  by  A  as  one  of  the  partners,  the  receipts,  and  the  plaintiff  made  the 
and  although  a  great  fraud  was  com-  advances.  It  was  claimed  in  defense 
mitted  by  A,  his  partners  were  not  lia-  that  no  such  grain  had  ever  been  re- 
bie  for  his  fraudulent  representations,  ceived  in  the  store,  aud  Wright  was 
Bishop  V.  Countess  of  Jersey,  2  Drewry,  guilty  of  the  fraud.  It  was  held  that 
162.  So,  where  one  partner  falsely  rec-  tlie  issuing  of  the  receipts  was  a  fraud- 
ommended  an  insolvent  person  as  wor-  ulent  act,  and  all  the  members  of  the 
thy  of  credit,  inducing  the  plaintiff  to  firm  were  liable  for  the  injury  sustained, 
give  such  person  credit,  whicli  were  im-  That  the  defendants  were  estopped  from 
mediately  attached  by  the  firm,  it  was  saying  that  no  grain  had  in  fact  been 
held  that  the  firm  was  responsible  for  received,  contrary  to  the  written  receipts 
such  partner's  deceit.  Fallen  v.  Gurney,  and  statement  of  Wright. 
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CHAPTER   XVIII. 

OF  LIABILITIES  FOB  THE  FBAUD  OF  A   COPABTKEB. 

Sbc.  446.  Firm  liable  for  fraud  of  one  partner,  when. 

Sec.  447.  When  liability  attaches. 

Sec.  448.  Not  liable  for  willful  acts  of  copartner. 

Sec.  449.  As  regards  torts. 

Sec.  450.  As  regards  frauds. 
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Sec.  454.  Rule  in  Rlbeyre  v.  Barclay. 
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Sec.  456.  Not  liable  for  frauds  of  partner  in  his  own  business. 

Sec.  457.  Not  liable  for  wrongful  use  of  trust  funds  in  hands  of  one  partner. 

Sec.  458.  Liability  for  false  representations  of  one  partner. 

Sec.  459.  Copartners  not  liable  when  act  is  in  excess  of  real  or  apparent  power. 

Sec.  460.  Liability  of  companies  for  frauds  of  directors. 
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Sec.  464.  Negotiable  securities  fraudulently  issued,  valid  in  hands  of  bona  fide 
holder. 

Sec.  465.  Rule  in  Lacy  v.  Walcott. 

Sec.  466.  Rule  in  Sanderson  v.  Brocksbank. 

Sbc.  467.  Liable  for  fraudalent  acceptances. 
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Sec.  471.  Firm  liable  for  connivance  at  fraud  in  certain  cases. 

Sec.  472.  Acts  must  have  been  done  as  a  partner. 
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Sec.  476.  Rule  in  King  v.  Manning. 

Sec.  477.  When  only  one  is  liable. 

Firm  liable  for  fraud  of  partner.  * 

Sec.  446.  One  partner  will  be  bound  by  the  fraud  of  his  copartner, 
in  contracts  relating  to  the  partnership,  made  with  innocent  third 
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persons.  This  rule,  however  severe,  is  not  more  necessary  to  the 
security  of  the  customer  than  it  is  to  the  credit  and  prosperity  of  the 
firm.*  Hence,  where  one  of  two  partners  purchases  articles,  such  us 
are  used  in  the  partnership  business,  which  he  fraudulently  converts 
to  his  own  use,  the  innocent  partner,  provided  there  has  been  no  col- 
lusion between  the  buyer  and  seller,  is  liable  for  the  price  of  the 
goods.'  Hence,  also,  a  partner  may  under  particular  circumstances 
become  liable  for  the  fraud  of  his  copartner  committed  before  the 
partnership  began.*  This  was  decided  in  a  well-known  case  befoi-e 
Lord  Mansfield.  The  plaintiff,  Willet,  brought  an%ction  for  money 
had  and  received  against  the  defendant  Chambers,  as  the  surviving 
partner  of  one  Dadley,  and  obtained  a  verdict  for  480Z.  It  appeared 
that,  prior  to  any  partnership  between  the  defendant  and  Dadley, 
who  was  an  attorney  and  conveyancer  at  Coventry,  the  latter,  in  the 
year  1771,  received  of  a  Mr.  Bindlfty  the  sum  of  350^,  to  be  laid  out 
on  real  security.  Dadley  accordingly  furnished  him  with  a  mortgage 
from  a  Mr.  Hughes  to  that  amount,  which,  as  it  afterward  appeared, 
Dadley  had  forged.  At  Midsummer,  1776,  Dadley  and  Chambers 
entered  into  partnership,  shortly  after  which  Bindley  wanted  to  call 
in  his  money.  The  pretended  mortgagor  was  supposed  at  the  same 
time  to  want  a  further  sum  of  150^.,  which,  added  to  the  original 
mortgage  money,  made  together  the  sum  of  5007.  The  plaintiff, 
Willet,  was  ready  to  advance  this  sum,  and,  in  consideration  of  his 
doing  so,  an  assignment  was  made  to  him  of  the  pretended  mortgage 
before  made  to  Bindley.  Of  the  whole  500/.,  Willet  paid  180Z.  at 
Dadley's  office  to  Chambers,  Dadley  not  being  at  home.     For  this 

1  Ex  parte  Fife,  2  Mont.  &  A.  577.  partner  of  a  firm  of  solicitors  received 

'Bond  v.  Qibson,  1  Camp.  185.  money  for  investment,  which  was  cred- 

'  Willet  V.  Chambers,  Cowp.  814.     In  it«d  on  the  books  of  the  firm,  and  he 

St.  Aabyn   v.  'Smart,  L.  R.,  3  Ch.  App.  afterward  nsed  it  for  his  own  benefit, 

647,  Smart  &  Buller.  solicitors,  under  a  after  the  death  of  the  partner  so  using 

power  of  attorney  addressed  to  the  firm,  the  money  it  was  held  the  other  partner 

received  moneys  belonging  to  the  plain-  was  liable  for  the  amount.    E^ger  v . 

tlfT,  by  one  of  the  firm,  who  signed  the  Barnes,  81  Beav.  582.    So,  where  two 

receipt  in  his  own  name,    fiuller,  after  attorneys,  as  partners,  receive  a  note  for 

receiving   the    money,  absconded.      It  collection,  and  obtain  a  judgment  for 

was  held    that  the   other  partner  was  the  creditor  in  the  life-time  of  both 

liable  for  fraud  of   Buller.      See,  also,  partners,  and  after  obtaining  judgment 

to  same  effect,  Atkinson  v.  Mackreth,  2  one  of   the  partners  dies,  and  the  sur- 

M.  R.  &   V.  C.  Eq.  570.    So,  where  an  viving  partner  coUects  the  judgment, 

appearance  is    entered  by  solicitors  in  but  fails  to  pay  it  over,  uses  the  money 

their  partnership  name  without  author-  and  dies  insolvent,  the  administrator  of 

ity,  each  partner  is   liable  for  damages  the  attorney  who  first  died  is  liable  for 

sustained  by  the  party  for  whom  the  the  amount  of  the  debt  collected.    Mc- 

appearance    was  entered.      Norton  v.  Gill  v.  McGill,  2  Mete.  (Ky.)  262.    See, 

Cooper,  8  Sm.  &  G.  884.    So  where  one  also.  Cook  y.  Bloodgood,  7  Ala.  685. 


720  Mutual  Rights  of  Partnebs. 

Chambers  gave  his  separate  receipt.  Willet  afterward  paid  the  resi- 
dne  (except  20/.)  to  Dadley,  for  which  Dadley  gave  his  separate 
receipt.  It  was  admitted  that  Chambers  was  in  no  respect  privy  to 
the  forgery.  Upon  this  evidence  the  Court  of  King's  Bench  held  that 
the  verdict  should  stand.  And  per  Lord  Mansfield,  "  The  defendant 
suffers  by  the  rascality  of  a  man  who  had  a  very  good  character.  I 
am  very  sorry  for  him,  but  upon  this  evidence  I  cannot  say  but  that 
this  is  a  partnership  transaction,  and  that,  in  point  of  law,  this 
engagement  with  Dadley  makes  Chambers  answerable."^ 

The  species  of  liability  now  referred  to  may  occur  not  only  in  gen- 
eral trading  partnerships,  but  in  partnerships  in  particular  transac- 
tions, for  it  has  been  held  after  some  consideration,  that  joint  owners 
of  a  patent  for  a  particular  process  used  in  carrying  on  a  trade  are 
answerable,  in  solido^  for  the  losses  occasioned  in  relation  to  the 
patent,  by  the  frauds  of  their  coadventurers.' 

The  rule  of  liability  in  such  cases  was  well  illustrated  in  a  recent 
case  in  New  York.'  In  that  case  the  complaiut  alleged  that  the 
defendants  and  another  person  who  died  during  the  pendency  of  the 
action,  conspired  to  induce  the  plaintiffs  to  purchase,  as  oil-producing 
lands,  certain  lands  in  the  county  of  Dutchess,  and  State  of  New 
York,  being  three  farms  in  the  town  of  Fishkill,  known  as  the  Bogar- 
dus,  the  Schofield  and  the  Jones  farm.  That  the  defendants  secretly 
poured  petroleum  upon  said  lands  for  the  purpose  of  inducing  the 
plaintiffs  to  believe  that  such  oil  was  the  spontaneous  production 
of  said  lands,  and  falsely  represented  to  the  plaintiffs  that  the  oil 
which  they  had  so  put  on  said  lands  was  the  natural  product  of  the 
same.  That  the  plaintiffs  were  thus  induced  to  believe  that  such 
lands  were  oil-producing  lands,  and  on  the  24th  of  December,  1864, 
paid  to  the  defendants  the  sum  of  $39,000  for  certain  contracts,  for 
the  purchase  of  said  lands,  which  had  been  previously  entered  into 
by  said  defendants  with  the  owners  thereof.  The  evidence  of  fraud 
upon  which  the  plaintiffs  relied,  and  upon  which  the  verdict  mainly 
was  found,  consisted  of  the  testimony  of  a  person  named  Benjamin 
Higgs,  who  testified  that  he  was  employed  by  the  defendants,  Jones 
and  Reed,  to  put  petroleum  upon  these  lands  from  time  to  time,  fre- 
quently, in  the  fall  of  1864,  and  the  winter  following,  for  the  purpose  of 
giving  them  the  appearance  of  oil-producing  lands.  On  the  28th  day  of 
November,  1864,  the  defendants  entered  into  a  written  agreement, 

^  Willet  V.  Chambers,  ante.  •  Chester  v,  Dickerson,  54  N.  Y.  1. 

•  Ldvell  V.  Hicks,  2  You.  &  CoL  480. 
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signed  by  all  of  them,  in  whioh  they  agreed  topurchase,  lease  and  take 
refusal  of  lands  on  their  joint  account,  in  the  town  of  Fishkill  situate 
and  lying  along  the  Fishkill  creek,  specifying  particularly  the  Bogardus 
farm,  the  Schofield  tsnn,  and  the  Jones  farm,  and  also  ^%uch  other  par- 
cels or  farms  along  said  creek  as  they  may  consider  to  be  to  their  mutual 
advantage,''  and  that  they  should  sell,  lease  or  work  the  lands  thus 
taken;  and  they  further  agreed  that  all  moneys  expended  and  all  loss 
sustained  by  reason  of  such  purchases,  leases  or  refusals,  and  the 
working  thereof,  should  be  borne  equally  amongst  them,  share  and 
share  alike,  and  that  all  the  gains  and  profits  thereof  should  be  shared 
in  the  same  way;  and  that  all  the  leases  and  refusals  thus  made,  and 
thereafter  to  be  made,  should  be  taken  in  the  name  of  defendant 
Seed,  for  the  equal  benefit  of  all  the  parties.  There  was  some  evi- 
dence tending  to  show  that  this  association  or  partnership  was  actually 
formed  by  parol,  as  early  as  September,  1864.  Afterward,  Bogardus 
executed  a  contract  with  Reed,  giving  him  the  refusal  of  his  farm  of 
forty-seven  and  one-Ralf  acres  of  land,  at  tlOO  per  acre,  until  the  Ist 
day  of  January  then  next;  and  prior  thereto,  in  October,  jSchofield 
executed  a  contract  with  Reed,  giving  him  the  refusal  of  his  farm  of 
sixty  acres,  at  tlOO  per  acre,  until  the  15th  day  of  March  then  next; 
and  in  December,  1864,  Beed  obtained  an  assignment  of  a  contract 
for  the  Jones  farm  of  143  acres,  at  $150  per  acre.  About  the  1st  day 
of  December,  1864,  the  defendant  Beed  opened  negotiations  with  the 
plaintiffs  to  sell  these  lands  to  them,  and  represented  to  them  that 
they  were  oil-producing  lands,  and  took  one  of  the  plaintiffs  upon 
the  lands  and  showed  him  the  indications  of  oil  thereon,  which  had 
been  produced  by  pouring  petroleum  thereon,  representing  and  hold- 
ing out  to  the  plaintiff  that  the  oil  found  there  was  the  natural  pro- 
duct of  this  land.  On  the  lOth  day  of  December  Beed  proposed  to 
plaintiffs  to  sell  them  these  three  farms,  and  on  the  12th  of  Decem- 
ber the  plaintiffs  accepted  the  proposition,  and  subsequently  paid  to 
the  defendants,  which  was  divided  equally  between  them,  $39,000  for 
the  refusals  of  the  Bogardus  and  Schofield  farms,  and  the  contract 
for  the  Jones  farm.  On  the  20th  of  December  Beed  assigned  to  the 
plaintiffs  the  refusals  and  contract,  by  a  formal  written  assignment, 
and  the  plaintiffs  thereafter  paid  for  and  took  conveyances  of  the 
farms  from  the  owners  thei'eof.  It  appeared  upon  the  trial  that  Jones 
was  the  defendant  principally  engaged  in  perpetrating  the  fraud,  by 
causing  the  deceptive  appearance  of  oil  upon  the  lands.  There  was 
some  evidence  also  tending  to  show  that  Beed  participated,  to  some 
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extent^  in  this  fraud.  But  (liere  was  no  evidence  whatever  that  DieJ> 
erson  had  any  thin§  whatever ^  personally,  to  do  with  the  fraud,  or  thai 
he  hneto  that  any  fraud  teas  practiced. 

At  the  close  of  plain  tiff's  evidence,  and  again  at  the  dose  of  all 
the  evidence,  a  motion,  was  made  on  behalf  of  defendant  Dickerson, 
to  dismiss  the  complaint  as  to  him,  on  the  ground  that  there  was  no 
evidence  to  connect  him  with  the  alleged  fraud,  and  the  motion  was 
denied  and  Dickerson  excepted.  The  court  charged  the  jury  that  the 
defendants  were  partners  under  their  written  agreement  dated  Novem- 
ber 28,  1864,  and  submitted  to  them  to  find  whether  they  did  not 
become  such  prior  to  that  date,  by  oral  agreement,  and  he  charged 
that  each  defendant  was  liable  for  the  fraud  personally  committed  by 
him,  and  that  from  the  time  they  became  partners,  all  were  liable  for 
the  fraud  committed  by  either  in  and  about  the  partnership  business. 
The  defendants  requested  the  court  to  charge  ''  that  every  one  of  the 
defendants  must  be  acquitted  by  the  jury,  and  have  a  verdict  in  his 
favor,  unless  the  jury  believe  that  he  pereonally  tiade,  or  procured  to 
be  made,  the  false  representations  charged  in  the  complaint,  and 
thereby  induced  the  plaintiffs  to  make  the  contract  with  the  defend- 
ants.''   The  court  refused  so  to  charge,  and  the  defendants  excepted. 

The  defendant  Dickerson  requested  the  court  to  charge: 

1.  That  the  jury  must  find  a  verdict  in  his  favor,  there  being  no 
evidence  whatever  that  he  had  any  concern  in  or  knowledge  of  any 
fraudulent  acts  or  representations  whatever. 

2.  That  he  is  not  responsible  and  cannot  be  made  liable  to  the 
plaintiffs  for  any  fraudulent  acts  or  representations  made  or  procured 
by  the  defendant  Jones,  or  any  other  person,  unless  with  the  knowl- 
edge or  procurement  of  either  Beed,  or  himself,  even  if  the  jury 
should  believe  that  such  representations  were  made. 

3.  That  the  jury  must  find  a  verdict  in  favor  of  the  defendant 
Dickerson,  unless  they  believe  that  Jie  personally  knew  or  consented  to 
some  fraudulent  act  or  representation  to  the  plaintiffs  which  procured 
the  sale.  The  court  refused  so  to  charge,  and  a  verdict  was  rendered 
for  the  plaintiffs  against  all  the  defendants,  which  was  sustained  upon 
appeal. 

When  liability  attaohei. 

Sec.  447.  *^  In  order  that  responsibility  may  attach  to  the  firm," 
says  Mr.  Lindley,'  "it  is  necessary — 

1.  That  it  shall  have  authorized  it  in  the  first  instance  ;  or, 

*  Lindley  on  Part.  pp.  288-260.    All  of  which  is  given  in  the  following  pages. 
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2.  That  it  shall  have  made  it  his  own  by  adoption  ;  or^ 

3.  That  it  shall  have  been  committed  by  the  agent  in  the  course 
and  as  part  of  his  employment. 

That  this  last  is  sufficient  is  obvions  from  those  cases  in  which  mas- 
ters have  been  held  liable  for  the  negligence  of  their  servants ;  *  liti- 
gants for  irregularities  committed  by  their  attorneys  in  the  course  of 
the  litigation  to  conduct  which  they  are  retained  ; '  merchants  for 
frauds  committed  by  their  factors  and  brokers  whilst  acting  on  their 
behalf ; '  and  shopkeepers  for  the  illegal  acts  of  their  shopmen  whilst 
in  the  shop  and  attending  to  its  business.^ 

Not  liable  for  willfiil  acU  of  a  oopartner. 

Sec.  448.  On  the  other  hand  a  principal  is  not  liable  for  the  torts  or 
frauds  of  his  agent,  except  upon  one  or  other  of  the  three  above-men- 
tioned grounds.  Thus,  a  principal  is  not  liable  for  the  willful  acts  of  his 
agent,  if  not  done  in  the  course  of  his  employment  and  as  part  of  his 
business  ; '  and  this  is  true  not  only  of  assaults,  batteries,  libels,  and 
the  like,  but  also  of  frauds.  The  maxim  respondeat  superior  does  not 
i-ender  a  principal  liable  for  the  frauds  of  his  agent,  unless  they  have 
been  committed  by  the  agent  for  the  benefit  of  his  principal,  and  in 
the  course  and  as  part  of  his  own  employment.  Nothing  can  show 
this  more  strongly  than  the  recent  decisions  in  Grant  v.  Norway,*  and 
Coleman  v.  Biches,^  in  the  former  of  which  it  was  held  that  the 
owner  of  a  ship  was  not  responsible  for  the  conduct  of  the  master  in 
signing  bills  of  lading  for  goods  which  had  not  been  shipped ;  and  in 
the  latter  of  which  it  was  held  that  a  wharfinger  was  not  responsible 
for  the  issue  by  his  servant  of  fictitious  warrants,  purporting  that 
goods  were  in  store  when  in  fact  they  were  not.*  In  each  of  these 
cases  the  agent's  real  authority  was  to  give  receipts  for  goods  received, 
and  he  had  no  business  to  give  receipts  for  other  goods ;  but  on  the 
other  hand  strangers  could  not  know  whether  a  receipt  had  been  given 
for  goods  really  come  to  hand  or  not ;  they  had  a  right  to  assume 
that  there  had  been  no  excess  of  authority  ;  and  the  credit  given  to 
the  receipt  of  the  agent  was  due  to  the  trust  reposed  in  him  by  his 
principal.  Beliance  was  placed  upon  the  observation  made  by  Holt, 
C.  J.,  in  Hern  v.  Nichols,'  when  he  held  a  merchant  responsible  for 

» Patten  v.  Rea,  2  C.  B.  606.  Croft  v.  Alison,  4  B.  &  Aid.  690  ;  A.  G. 

«  CoUett  V.  Foster,  2  H.  &  N.  856.  v.  Siddon,  1  Cr.  &  J.  220. 

»  Hern  v.  Nichols.  1  Salk.  289.  •  10  C.  B.  665. 

*  Grammar    ▼.    Nixon,    1  Str.   653;  '16  id.  104. 

Amorj  V.  Delamirie,  id.  505.  '  Compare  these  with  A.  G.  v.  Siddon, 

*  M'Manua  v.  Crickett,  1  East,  106 ;    1  Or.  &  J.  220. 

•    Solk.  289. 
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the  deceit  of  his  factor,  —  "  for,  seeing  somebody  must  be  a  loser  by 
this  deceit,  it  is  more  reason  that  he  that  employs  and  puts  a  tmst 
and  confidence  in  the  deceiver  should  be  a  loser  than  a  stranger  ; " 
but  the  Court  of  Common  Pleas  declined  to  apply  this  reasoning  to 
the  case  in  question. 

Am  regards  torts. 

Sec.  449.  It  follows  from  the  principles  of  agency,  coupled  with 
the  doctrine  that  each  partner  is  the  agent  of  the  firm,  for  the  pur- 
pose of  cari-ying  on  its  business  in  the  usual  way,  that  an  ordinary 
partnership  is  liable  in  damages  for  the  negligence  of  any  one  of  its 
members  in  conducting  the  business  of  the  partnership.  It  has  accord- 
ingly been  held  that  a  firm  of  coach  proprietors  is  answerable  for  the 
negligent  driving  of  a  partnership  coach  by  one  of  the  firm,  the  coach 
being  driven  for  the  firm  in  the  ordinary  course  of  business.'  So,  a 
partnership  is  liable  for  the  negligence  of  its  servants  acting  in  the 
course  of  their  employment  by  the  firm  ;'  and  if  one  partner,  in  con- 
ducting the  business  of  the  firm,  is  guilty  of  a  breach  of  the  revenue 
laws,  all  the  partners  are  jointly  and  severally  answerable  for  the  con- 
sequent penalties,  although  they  may  not  have  authorized  or  been 
parties  to  the  illegal  conduct  of  their  copartner.' 

As  a  rule,  however,  the  willful  tort*  of  one  partner  is  not  imputa- 
ble to  the  firm.  For  example,  if  one  partner  maliciously  prosecutes 
a  person  for  stealing  partnership  property,  the  firm  is  not  answerable, 
unless  all  the  members  are,  in  fact,  privy  to  the  malicious  prosecution.* 

Upon  precisely  the  same  principles  companies  are  liable  for  the 
negligence  of  their  servants,  and  for  torts  committed  by  them  in  the 
course  of  their  employment,  and  never  has  been  admitted  as  a 
sufficient  reason  for  non-liability  on  the  part  of  the  company,  that  it 
did  not  in  fact  authorize  the  very  act  complained  of.*    If  the  officer 

'  Moreton  v.  Hardern,  46.  &  C.  223.  «R.  v.  Strany forth,  Bunb.  97  ;  A.  G. 

•  Stables  v.  Eler,  1  C.  &  P.  614  But  ▼.  Barges,  id.  223 ;  A.  G.  v.  Weeks,  id.; 
the  doctrine  of  this  case  is  wholly  un-  R.  v.  MaDning,  Ck>myn,  616;  see  A.  G. 
tenable,  as  the  defendants  were  not  ▼.  Siddon,  1  Cr.&  G.  220. 
pBTtpers  at  all,  bat  were  held  jointly  ^  In  Green  v.  Londo*  (General  Om. 
liable  because  one  of  the  defendants,  Co.,  6  Jur.  (N.  S.)  228,  it  was  held  that 
who  was  not  a  defendant,  permitted  his  an  incorporated  company  could  be  guilty 
name  to  remain  on  the  cart.  It  is  quite  of  a  wrongful  intent,  and  was  liable  for 
difficult  to  believe  that  the  plaintiff  torts  willfully  committe  by  its  servants 
permitted  himself  to  be  injured  by  the  in  obedience  to  orders  given  by  its  man- 
servant driving  it,  upon  the  faith  of  the  agers. 

credit  of  the  defendant  whose  name  was  *Arbucltle  v.   Tavlor,  3  Dowl.  160, 

still  retained  upon  the  cart,  but  who  had  .  and  Bee  Stevens  v.  The  Midland  Coun- 

no  interest  whatever  in  the  business,  or  ties  Rail.  Co.,  10  Ex.  852. 

any  control  or  right  of  control  over  the  •  See  Yarborough    v.    The  Bank  of 

servant.  England,  16  East,  6;    Maund  v.  The 
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of  a  joint>stock  company^  acMng  upon  the  faith  of  a  forged  power  of 
attorney,  wrongfally  transfers  the  shares  of  one  of  its  shareholders, 
the  company  is  liable  to  make  good  the  loss.  * 

As  regards  finadi.    Finn  liable  for,  when. 

Sec.  450.  An  ordinary  firm  is  liable  for  frauds  committed  by  one 
of  its  members  whilst  acting  for  and  in  the  business  of  the  firm,  and 
the  innocent  partners  cannot  divest  themselves  of  responsibility  on 
the  ground  that  they  never  authorized  the  commission  of  the  fraud. 
On  the  other  hand,  the  firm  is  not  liable  for  the  other  frauds  of  its 
members,  unless  it  has  in  fact  sanctioned  such  frauds,  or  the  trans- 
actions of  which  they  form  part. 

liability  of  partnenhips  for  miaapplioation  of  money  by  their  mfimben. 

Sec.  451.  1.  Where  one  partner,  acting  within  the  scope  of  his 
authority,  as  evidenced  by  the  business  of  the  firm,  obtains  money 
and  misapplies  it,  the  firm  will  be  answerable  for  it 

In  Willett  v.  Chambers,'  before  referred  to,  two  persons  carried  on 
business  as  solicitors  and  conveyancers,  in  partnership.  One  of  them 
received  money  from  a  client  to  invest  on  mortgage,  and  misapplied  it 
The  other  partner  was  held  liable  to  repay  it  to  the  client  Lord  Mans- 
field relied  upon  the  fact  that  the  bill  for  the  fictitious  mortgage  was 
made  out  in  the  name  of  the  firm,  and  was  paid  to  the  innocent  partner. 
The  transaction  therefore  was  clearly  a  partnership  transaction,  and 
the  defendant,  although  perfectly  innocent  of  the  fraud  himself,  was 
liable  for  the  consequences. 

In  Brydges  v.  BranfiU,'  one  of  several  solicitors  connived  at  a  fraud 
for  obtaining  money  out  of  the  court  of  chancery.  The  money  was 
received  by  him  under  a  power  of  attorney,  and  was  handed  over  to 
the  client.  The  other  partners  were  entirely  innocent,  and  were,  in 
fact,  ignorant  of  the  transaction.  It  was  nevertheless  held  that  they 
were  jointly  and  severally  liable  to  make  good  the  money  to  those  to 
whom  it  really  belonged.' 

Monmoathshlre  Oanal  Co.,  4  Man.  ft  Gr.  Charity  Trustees,  5  Ho.  Lo.  Ca.  889;  Orr 

452  ;    Eastern    Counties    Rail.    Co.   v.  v.  Union  Bank  of  Scotland,  1  M'Queen, 

Broom,  6  Ex.  814 ;    Smith  v.  Binning-  518.  A  bill  will  not  lie  in  equity  against 

ham  Gas  Co.,  1  A.  &  E.  526  ;  Soott  r.  the  company  for  damages  suslAined  by 

The  Mayor  of  Manchester,  1  H.  ft  N.  59,  the  wrongful  transfer.    Duncan  v.  Lunt- 

and  2  id.  204.  ley,  2  Ma  ft  G.  80. 

^  Ash  by  ▼.  Black  well,  2  Eden,  299,  '  Cowp.  814. 
and  1  Amb.  508.    Hildyard  v.  The  South  *  12  Sim.  869.  See,  too,  Todd  y.  Stud- 
Sea  Co.,  2  P.   W.  76,  cannot  be  relied  holme,  8  K.  ft  J.  824. 
upon  ;  see  the  case  last  cited,  and  Davis  ^  Although    solicitors  who  are  part- 
V.  The  Bank  of  England,  2  Bing.  893,  ners  are  responsible  for  the  acts  of  each 
E.  C.  L.  R.  9;  Bank  of  Ireland  v.  Evans's  other,  the  court  will  not  exercise  its 
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Rule  whan  firm  reoeiTea  money  belonging  to  third  penonai 

Ssc.  452.  Where  a  firm  in  the  course  of  its  business  receives  money 
belonging  to  other  people,  and  one  of  the  partners  misapplies  that 
money  whilst  it  is  in  the  custody  of  the  firm,  the  firm  must  make  it 
good. 

In  Devaynes  r.  Koble,  Glayton^s  case,'  some  exchequer  bills, 
deposited  by  their  owner  with  a  firm  of  bankers,  were  sold  by  one  of 
the  partners  without  the  owner's  knowledge;  the  money  produced  by 
the  sale  was  applied  by  the  firm  to  its  own  use,  and  it  was  held  to  be 
clear  that  the  money  having  been  received  by  the  partnership,  the 
amount  became  a  partnership  debt  whether  all  the  individual  partners 
were  or  were  not  privy  to  the  sale. 

Tn  Devaynes  v.  Noble,  Baring's  case,'  the  firm  was  held  liable  for 
stock  of  its  customers  standing  in  the  name  of  one  of  the  partners  of 
the  firm,  and  wrongfully  sold  out  by  him.  For  the  stock  was  standing 
in  his  name  alone  in  accordance  with  the  ordinary  practice  of  the  firm; 
the  produce  of  the  sale  of  the  stock  had  been  received  by  the  firm, 
and  had  thus  become  a  partnership  debt;  and  the  firm,  in  the 
accounts  rendered  by  it  to  its  customer,  had  falsely  represented  the 
stock  as  still  standing  in  the  name  of  the  partner  who  had  sold  it, 
and  had  given  credit  for  the  dividends  as  if  the  stock  had  still  been 
there. 

In  Ex  parte  Biddulph/  money  at  a  banker's  was  drawn  out  and 
misapplied  by  one  of  the  firm,  and  it  was  held  that  all  the  partners 
were  liable  to  make  it  good. 

In  Sadler  v.  Lee,^  the  members  of  a  banking  firm  were  authorized 
jointly  and  severally  to  sell  out  stock  standing  in  the  name  of  a  cus- 
tomer, and  one  of  the  partners  exorcised  the  power  and  sold  out  the 
stock,  and  the  firm  was  credited  with  the  proceeds  of  the  sale.  These 
were  afterward  misapplied  by  one  of  the  partners,  and  it  was  held 
that  the  firm  was  answerable  for  the  money. 

sammary  Jarisdlction  afainst  atiolieitor  received  by  one  member  of  the  firm,  as 

to  whom  personally  no  blame  is  attriba-  trustee  or  otherwise,  and  used  by  him 

table.    See  Re  Lawrence,  2  Bm.  &  G.  in  firm  transactions  without  the  knowl- 

867 ;  Ex  parte  Gould,  2  Mon.  &  A.  48 ;  edge  or  assent  of  his  copartners.    Guil- 

Dixon  ▼.  Wilkinson,  5  Jur.  (N.  S.)  10«8;  Ion  v.  Peterson,  9  Phil.  (Penn.)  225. 

and  Re  Ford,  8  Dowl.  684.   At  the  same  >  1  Mer.  575. 

time,  if  a  firm  of  solicitors  are  the  solid-  *  1  Mer.  611 ;  see,  too,  Warde's  ease, 

tors  on  the  record,  each  member  is  con-  id.  624,  and  VulUamy  v.  Noble,  3  Mer. 

sidered  responsible  for  the  acts  of  the  698. 

other.     See  Norton  v.  Cooper.  8  Sm.  &  » 8  De  G. &  Sm.  687. 

G.  375.    But  the  rule  is  otherwise  when  *  6  Beav.  824. 

funds  belonging  to  third  persons  are 
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Rnto  in  Bromlsy  ▼.  Blair. 

Sec.  453.  Another  well-known  case  illaBtrating  the  same  principle  is 
Blair  T.  Bromley.'  Thei*e  two  persons  were  in  partnership  as  solicitors. 
A  client  intrusted  one  of  them  with  money  to  invest  on  mortgage,  and 
was  told  by  him  that  it  had  been  invested,  whereas,  in  truth,  the 
partner  who  had  received  the  money  had  misapplied  it.  For  many 
years  the  client  was  regularly  paid  interest  by  the  solicitor  who 
attended  to  the  matter,  and  the  fraud  was  not  discovered  until  he 
became  bankrupt.  The  other  partner  knew  nothing  whatever  of  the 
fraud,  but  he  was  nevertheless  held  liable  to  make  good  the  money 
It  had  been  placed  to  the  partnership  account  at  the  bankers  of  the 
firm;  the  representation  that  it  had  been  duly  invested  was  within 
the  scope  of  the  duty  of  the  firm  with  reference  to  the  transaction  in 
question,  and  it  was  held  that  the  innocent  partner  could  not  divest 
himself  of  his  liability  by  showing  that  he  had  no  control  over  the 
account  at  the  bankers,  and  did  not  in  fact  attend  to  the  monetary 
transactions  of  the  fiim. 

Rule  in  Ribeyre  ▼.  Barolay. 

Sec.  454.  In  De  Ribeyre  v.  Barclay,'  the  defendants  were  in  partner- 
ship as  stockbrokers,  and  were  in  the  habit  of  receiving  moneys  from 
the  friends  and  connections  of  the  firm,  and  of  the  individual  partners 
for  the  purposes  of  investment.  They  also  seem  to  have  been  in  the 
habit  of  keeping  for  their  customers  the  securities  on  which  the  invest- 
ments were  made.  The  plaintiff  had  some  Portuguese  bonds  held  by 
one  of  the  partners  for  the  plaintiff  as  a  customer  of  the  firm.  The 
plaintiff  married,  and  these  bonds  were  assigned  to  trustees  of  whom 
that  partner  was  one.  The  bonds  remained  in  his  custody  as  before,  and 
were  in  fact  deposited  (and,  as  it  seemed,  with  other  securities  belong- 
ing to  other  customers)  with  the  bankers  of  the  firm.  The  bonds  were 
afterward  converted  by  the  same  partner  into  other  bonds,  which  were 
deposited  as  the  first  had  been.  He  acted  in  this  matter  as  a  stockbroker, 
in  conformity  with  the  usual  course  of  business  of  the  firm,  and 
advised  the  plaintiff  from  time  to  time  in  the  name  of  the  firm  of 
what  had  been  done.  The  bonds  were  afterward  misapplied  by  him. 
It  was  held  that  they  were  originally  clearly  in  the  custody  of  the  firm, 
and  not  in  the  custody  of  one  only  of  its  members,  without  reference 
to  his  character  of  partner.     It  was  further  held  that  the  assignment 

*  5  Ha.  543,  and  2  Ph.  854.  Countossof  Jersey,  2  Drew.  143;  Goomer 

'  38  Beav.  107 ;  compare  this  case  with    v.  Bromley,  5  De  Q.  &  Sm.  533. 
Ex  parte  Eyre,  1  Ph.  33  ;  Bishop  v.  The 
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of  the  bonds  did  not  take  them  out  of  the  custody  of  the  Ann,  and 
that  the  firm  was  therefore  liable  for  the  loss  consequent  on  their 
unauthorized  remoral.  In  the  same  case  the  firm  was  held  liable  tor 
the  loss  of  other  bonds  and  securities  bought  hy  them  for  the  plaintiff, 
and  left  in  their  custody  in  the  usual  way,  and  for  money  borrowed  in 
the  name  of  the  firm,  but  from  which  the  firm  derived  no  benefit ;  and 
the  fact  that  the  plaintiff  dealt  only  with  one  partner  was  held  wholly 
immaterial^  the  business  transacted  being  the  ordinary  and  regular 
business  of  the  firm,  and  appearing  as  such  in  its  books  and  accounts. 
The  principle  of  these  cases  is  that  the  firm  has  in  the  ordinary  course 
of  its  business  obtained  possession  of  the  property  of  other  people,  and 
has  then  parted  with  it  without  their  authority.  Under  such  circum- 
stances the  firm  is  responsible ;  and  the  fact  that  the  property  has 
been  improperly  procured  and  placed  in  the  custody  of  the  firm  by 
one  of  the  partners  does  not  lessen  the  liability  of  the  firm,  for 
whether  the  firm  is  or  is  not  liable  for  the  original  fraud  by  which  the 
property  got  into  his  hands,  it  is  responsible  for  the  subsequent  mis- 
application thereof  by  one  of  its  members.  This  was  decided  in  the 
cases  arising  out  of  the  notorious  Fauntleroy  forgeries.'  Fauntleroy, 
who  was  a  partner  in  the  banking-house  of  Marsh  &  Co.,  forged  pow- 
ers of  attorney  for  the  sale  of  stock  belonging  to  the  customers  of  the 
bank.  Marsh  &  Co.  had  an  account  with  Martin  Stone  &  Co.,  and 
the  broker  who  sold  out  the  stock  under  the  torged  powers  of  attorney 
remitted  the  proceeds  of  the  sale  to  the  credit  of  Marsh  &  Co.  with 
Martin  Stone  &  Co.  Fauntleroy  then  drew  out  these  moneys  by  a 
cheque  signed  by  him  in  the  name  of  his  firm,  and  applied  them  to 
his  own  use.  The  firm  of  Marsh  &  Co.  was,  however,  held  liable  for 
them,  although  none  of  the  partners  except  Fauntleroy  had  any  hand 
in  his  forgeries  or  frauds,  or  in  fact  knew  any  thing  of  what  had  taken 
place.  The  liability  of  the  firm  was  based  upon  the  ground  that  to 
sell  stock  for  its  customers  and  to  receive  the  proceeds  of  the  sale  fell 
within  the  scope  of  its  business ;  that  the  sale  took  place  and  the 
money  was  received  in  the  usual  way;  that  the  fraud  of  Fauntleroy 
in  the  subsequent  appropriation  of  the  money  afforded  no  answer  after 
it  had  once  been  in  the  custody  of  the  firm ;  and  that  if  the  other 

partners  knew  nothing  of  the  receipt  of  the  money,  they  might  have 

■  —  --  - 

1  Stone  y.  Marsh,  6  B.  &  C.   551,  and  A.  570  ;  Home  v.  Bolland,  Rj.  &  Moo. 

By.  &  Moo.  364 ;  Keating  v.  Marsh,  1  M.  871.  and  1  Cr.  &  M .  180.     ThUlaat  case 

&  A.  582  ;  Marsh  v.  Keating;  1  Bing.   X.  is    hardly    consistent    with    Stone    v- 

0.   198,and2  CI.  &  Fin.  250 ;  Ex   parte  Marsh.  Marsh  v.  Keating,  or  Ex  parte 

BoUand,  Mont.  &  McA^.  815,  and  1  M.  &  Bolland. 
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known  it  and  have  ascertained  the  source  from  which  it  had  been 
derived,  if  they  had  used  ordinary  diligence,  and  had  not  placed  such 
implicit  confidence  in  their  copartner.' 

Not  liable  for  frauds  In  matteni  not  oonn«oted  with  firm  biuinafUk 

Sec.  455.  If  a  partner  in  the  course  of  some  transaction  unconnected 
with  the  business  of  the  firm  obtains  money  and  then  misapplies  it, 
the  firm  is  not  thereby  liable  to  make  good  the  loss. 

In  Harman  v.  Johnson,*  one  of  several  solicitors  was  intrusted  with 
money  for  the  purpose  of  investing  it  on  mortgage  when  a  good 
opportunity  offered.  He  misapplied  it,  and  it  was  held  that  his 
copartner  was  not  liable,  inasmuch  as  there  was  no  evidenoe  to  show 
that  it  was  part  of  the  business  either  of  the  firm  in  question  or  of 
solicitors  generally  to  act  as  scriveners,  i.  «.,  as  depositories  of  money 
waiting  for  investment  The  court  intimated  that  if  it  had  been 
shown  that  the  money  was  given  to  the  defaulting  solicitor  for  the 
purpose  of  being  invested  on  some  specified  mortgage,  his  copartner 
would  have  been  liable  for  its  misapplication. 

The  case  of  Sims  v.  Brntton  •  must  be  referred  to  this  head  if  its 
authority  is  to  be  upheld.  There  the  defendants  Brutton  &  Clipper- 
ton  were  in  partnership  as  solicitors.  Brutton  received  500?.  from  a 
client  to  invest  on  a  mortgage,  and  the  money  was  duly  invested. 
The  mortgage  deed  remained  with  the  defendants,  and  the  money 
secured  by  it  was  ultimately  repaid  to  Clipper  ton,  who  then  gave  up 
the  deed  to  the  mortgagor.  Shortly  after  this  Clipperton  re-lent  300Z. , 
part  of  the  5007.,  and  again  received  back  the  moi*tgage  deed  as  a 
security,  and  ultimately  this  300?.  was  repaid  to  him  and  the  mort- 
gage deed  was  again  delivered  up  to  the  mortgagor.  Clipperton  had 
no  authority  to  receive  payment  of  the  500Z.  from  the  mortgagor,  nor 
to  re-lend  the  300Z.,  ndr  to  receive  repayment  of  it,  and  he  acted 
throughout  the  whole  of  these  transactions  without  the  knowledge  of 
his  copartner,  or  of  the  mortgagee,  the  client  of  the  firm.  The  books 
of  the  firm,  however,  showed  the  receipt  of  the  500?.  in  the  first 
instance,  its  loan  and  repayment,  and  also  the  loan  and  repayment  of 
the  300"?.     The  client  was,  moreover,  credited  from  first  to  last  with 


*  In  Stone  v.  Mamli  and  Ex  parte  Bol-  the  stock  or  of  the   receipt  of  the  pro- 
land,  Fauntleroy's  partners  did  know  ceeda  of  the  sale. 

that  the  stock  was  sold  by  their  broker,  *  2  E.  &  B.  61,  E.  C.  L.  R.  76.    Com- 

but  did  not  know  that  the  powers  of  pare    this  with    Willet  v.  Chambers* 

attorney   were    forged.    In  Marsh    v.  1  Camp.  814. 

Keating}  they    do    not    seem   to  have  '  5  Ex.  802. 
known  any  thing  either  of  the  sale  of 
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the  receipt  of  interest  on  the  whole  5002.,  and  was  debited  with  the 
same  interest,  which  was  in  fact  regularly  paid  to  his  agent  Glip- 
perton  misapplied  the  whole  5002.,  and  the  court  held  that  Brutton, 
his  partner,  was  not  liable  to  make  it  good.  The  defendants,  it  was 
said,  discharged  their  duty  by  laying  out  the  money  as  directed,  and 
they  had  no  authority  to  receive  it  back.  Therefore,  the  repayment 
to  Clipperton,  though  treated  by  him  as  a  partnership  transaction, 
was  not  so  in  point  of  law,  and  did  not  create  any  partnership  respon- 
sibility. The  entries  in  the  books  were  only  evidence  of  knowledge 
on  the  part  of  Brutton,  and  the  case  stated  for  the  opinion  of  the 
court  expressly  found  that  he  had  no  knowledge  of  the  facts. 

Upon  this  case  it  is  to  be  observed  that  it  is  not  stated  in  the  report 
whether  the  500/.  when  paid  off  ever  came  to  the  hands  of  the  firm, 
or  was  placed  to  the  credit  of  its  account  with  its  bankers.  This, 
however,  is  material,  for  if  it  did,  then  the  cases  of  Stone  v.  Marsh 
and  Marsh  v.  Keating  are  strong  authorities  against  the  decision  come 
to  in  Sims  v.  Brutton.' 

Not  liable  for  fraadi  of  partner  in  bia  own  bmrfniii. 

Sec.  456.  A  fraud  committed  by  a  partner  whilst  acting  on  his  own 
separate  account  is  not  imputable  to  the  firm,  although  had  he  not 
been  connected  with  it  he  might  not  have  been  in  a  position  to  com- 
mit the  fraud. 

In  Ex  parte  Eyre,*  the  customer  of  a  firm  of  bankers  had  deposited 
with  them  a  box  containing  securities  belonging  to  himself,  and  he 
autliorized  one  of  the  firm  to  take  out  some  of  the  securities,  replacing 
others,  however,  in  their  place.  The  partner  so  authorized,  after 
obtaining  the  securities  he  was  authorized  to  take  and  substituting 
others,  clandestinely  withdrew  these  last,  and  applied  them  to  his  own 
use.  It  was  held  that  the  firm  was  not  liable  for  this  act^  and  was 
not  bound  to  make  good  the  consequent  loss.  The  act  was  a  tortious 
act  committed  by  one  partner,  not  acting  for  the  partnership  or  for 
any  partnership  object,  but  in  his  separate  character  and  for  his  own 
individual  and  separate  purposes. 

In  Bishop  v.  The  Countess  of  Jersey,'  one  of  a  firm  of  bankers  advised 
the  plaintiff,  a  customer  of  the  bank,  to  sell  out  some  stock,  telling  her 
tliat  there  was  an  opportunity  to  place  out  5,000Z.  on  a  good  security 
at  6Z.  per  cent  to  be  given  by  his  son.    She  accordingly  authorized 

1  The  statute  of  limitations  afforded  *  1  Pli.  227,  afOnuing  S.  C,  2  M.  D. 
a  good  defense  to  the  action  in  this  ca^e.    &;  D.  66. 

»     Drew.  143. 
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the  sale,  and  the  money  produced  was  placed  to  her  credit  at  the  bank. 
She  then  drew  a  check  for  5,000i.,  which  he  gave  to  the  partner  with 
whom  she  had  been  in  communication.  No  security  was  ever  given^ 
the  money  was  lost>  the  partner  in  question  absconded.  Interest, 
however,  on  the  5,000Z.  was  for  some  time  placed  to  the  credit  of  the 
plaintiff  in  her  account  with  the  bank,  but  by  whom  ifc  did  not  appear. 
The  other  partners  knew  nothing  of  what  had  taken  place  until  after 
the  fraud  had  been  committed,  and  it  was  held  that  they  were  not 
answerable.  The  transactions  had  nothing  to  do  with  the  business  of 
the  partnership,  and  if  they  had  not  taken  place  at  the  bank  there 
would  have  been  no  pretense  for  saying  that  the  one  partner  was  acting 
otherwise  than  in  a  separate  affair  of  his  own.  A  more  difficult  case, 
but  one  turning  mainly  on  the  same  principle,  is  to  be  met  with  in 
Coomer  v.  Bromley.*  There  the  defendants,  William  and  Joseph 
Bromley,  were  solicitors.  The  plaintiffs  were  their  clients,  and 
were  trustees  of  some  Navy  5/.  per  cent  annuities,  in  which  they 
were  themselves  beneficially  interested  for  their  lives.  William  Brom- 
ley was  associated  by  the  plaintiffs  with  them  as  trustee  of  these 
annuities.  Upon  their  reduction  from  ol.  to  4i.  per  cent,  the  annuities 
were  sold  at  the  request  of  the  plaintiffs,  and  it  was  arranged  that  the 
money  arising  from  the  sale  should  be  invested  on  mortgage  to  be  taken 
with  the  plaintiffs'  consent  in  William  Bromley's  name  alone.  The 
annuities  were  sold;  the  money  arising  from  the  sale  found  its  way 
to  the  credit  of  the  firm  at  its  bankers,  but  was  not  invested  on  mort- 
gage as  intended,  and  was  apparently  used  as  partnership  money. 
William  Bromley  pretended  that  he  had  invested  the  money,  and  he 
paid  interest  accordingly.  Ultimately,  and  with  the  plaintiff's  knowl- 
edge, a  mortgage,  of  which  William  Bromley  was  sole  mortgagee,  was 
appropriated  as  a  security  for  the  money  in  question.  This  mortgage 
was  sufficient  in  point  of  value  to  cover  the  amount  realized  by  the 
sale,  and  was  for  that  amount  less  a  few  pounds  which  the  plaintiffs 
divided  between  them.  The  security  thus  appropriated  was  afterward 
realized  by  William  Bromley,  and  he  misapplied  the  money,  but  it 
was  not  placed  to  the  credit  of  the  firm,  nor  did  Joseph  Bromley 
know  any  thing  of  its  receipt  or  application.  Under  these  circum- 
stances it  was  held  that  Joseph  was  not  liable  to  the  plaintiffs  for  the 
loss;  for  the  plaintiffs  dealt  with  William  Bromley  as  a  trustee  and 
not  as  a  partner;  they  authorized  him  to  take  a  mortgage  in  his  own 
name  alone;  they  acquiesced  in  the  appropriation  to  their  money  of  a 

1  5  De  a.  &  Sm.  532. 
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security  which  was  of  sufficient  value,  and  Joseph's  duty  was  then  at 
an  end.  The  plaintiffs  could  not  hold  him  liable  for  the  loss  of  the 
mortgage  money  arising  subsequently  from  the  fraud  of  the  mortgagee. 
These  cases  may  be  usefully  comparod  with  De  Bibeyre  y.  Barclay/ 
the  leading  facts  in  which  have  been  already  stated. 

Not  liable  for  wrongfhl  nse  of  tmst  fiiiidi  in  hands  of  one  partner. 

Sec.  457.  If  a  partner,  being  a  trustee,  improperly  employs  the  money 
of  his  cestui  que  trust  in  the  partnership  business,  or  in  payment  of  the 
partnership  debts,  this  alone  is  not  sufficient  to  entitle  the  cesfui  que 
trust  to  obtain  repayment  of  his  money  from  the  firm.  * 

In  Ex  parte  Apsey,*  one  of  the  two  assignees  in  bankruptcy  was  in 
partnership,  and  he  applied  part  of  the  assets  of  the  bankrupt  in  pay- 
ing partnership  debts.  On  the  subsequent  bankruptcy  of  the  part- 
nership it  was  held  that  the  amount  so  applied  was  not  provable 
against  the  joint  estate. 

In  Ex  parte  Heaton,'  a  father  and  his  sons  were  partners;  the  son^ 
were  trustees  of  a  will,  and  instead  of  applying  the  trust  moneys 
according  to  the  trust,  they  appropriated  them  to  partnership  pur- 
poses; but  on  the  bankruptcy  of  the  partnership  it  was  held  that  the 
amount  of  the  moneys  so  appropriated  was  not  provable  against  the 
joint  estate,  unless  it  could  be  shown  that  they  were  employed  for  the 
use  of  the  partnership  trade  with  the  knowledge  of  the  father,  that 
they  were  trust  funds,  and  an  inquiry  as  to  that  was  directed.* 

It  may  at  first  sight  be  thought  that  these  cases  are  opposed  to 
Marsh  v.  Keating,  and  the  other  authorities  before  referred  to,  in 
which  the  firm  was  held  liable  for  money  which  came  to  its  hands. 
But  in  those  cases  the  money  came  to  the  hands  of  the  firm  in  the 
ordinary  course  of  its  business; '  whilst  in  the  cases  now  under  con- 
sideration it  is  supposed  to  come  otherwise.  Liability  must  therefore 
attach  to  the  firm,  if  at  all,  on  wholly  different  principles,  and  the 
fact  that  tbe  firm  has  had  the  benefit  of  the  trust  moneys  is  not  suffi- 
cient to  render  ifc  responsible  for  them.  To  be  liable,  the  firm  must 
be  implicated  in  the  breach  of  trust,  and  this  it  cannot  be  unless  all 

'  28  Bear.  107.  the  buflineas  of  tbe  firm  there  to  pell, 

'  3  Bro.  G.  0.  265.  through  their  broker,  atock  belonginff 

*  Back.  386.  to  their  castomers,  and  to  receive  and 
^  Ex  parte  Clowes,  2  Bro.  C.  O.  5d5,  ia  remit  the  proceeds;  and  the  money  for 

not  opposed  to  the  cases  in  the  text,  for  which  the  firm  was  held    answerable 

there  the  joint  and  separate  estates  were  did  arise  from  the  sale  of  the  stock  of  a 

consolidated.  customer,  though  it  was  sold  under  a 

*  This  may  be  thought  incorrect  with  forged  power  of  attorney, 
respect  to  Marsh  v.  Keating,  but  it  was 
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the  partners  either  knew  whence  the  money  came,  or  knew  that  it  did 
not  belong  te  the  partner  making  nse  of  it.  Knowledge  on  the  part 
of  one  partner  will  not  affect  the  others,  for  the  fact  to  be  known  has 
nothing  to  do  with  the  business  of  the  firm;  and  the  case  of  Ex  parte 
Heaton,  already  referred  to,  shows  that  in  cases  of  this  kind  the  lia- 
bility as  for  a  breach  of  trust  does  not  extend  to  those  who  are  ignorant 
of  the  matters  before  mentioned.  But  if  knowledge  of  them  can  be 
imputed  to  the  other  partners,  if  they  know,  or  ought  to  knoAv,  that 
trust  moneys  are  being  employed  in  the  partnership  business,  they 
will  be  held  bound  to  see  that  the  trust  to  which  the  money  is  subject 
authorizes  the  nse  made  of  it,  and  will  be  answerable  for  a  breach  of 
trust  in  case  of  its  misapplication  or  loss.'  It  is  important  to  bear 
this  in  mind  when  one  partner  has  died,  for  if  the  surviving  partners 
deal  with  his  property,  knowing  that  it  belongs  to  his  estate,  knowl- 
edge of  the  trusts  on  which  the  property  is  held  will  be  imputed  to 
them,  and  they  may  be  thus  involved  in  all  the  consequences  of  a 
breach  of  trust.*  But  this  doctrine  could  hardly  extend  to  the  case 
of  in-coming  partners,  who  do  nothing  except  leave  matters  as  they 
found  them  when  they  entered  the  firm.* 

If  partners  are  implicated  in  a  breach  of  trust,  their  liability  is  Joint 
and  several,*  and  a  decree  for  costs  will  be  made  against  them  all, 
although  they  may  not  be  all  equally  to  blame.  * 

But  although  the  firm  is  not  liable  to  make  good  trust  money  applied 
to  its  nse  by  one  of  its  members  in  breach  of  the  trust  reposed  in  him, 
unless  the  firm  can  be  implicated  in  the  breach  of  trust,  this  doctrine 
will  not  preclude  a  cestui  que  trust  from  following  his  own  money  into 
the  hands  of  the  firm,  and  demanding  it  back,  if  he  can  show  that  the 
firm  still  has  it,  and  the  firm  did  not  come  by  it  by  purchase  for  value 
without  notice.  The  true  owner  of  money  traced  to  the  possession  of 
another  has  a  right  to  have  it  restored,  not  because  it  is  a  debt,  but 
because  it  is  his  money.     His  right  is  incidental  to  his  ownership ; 

1  See  Ex  parte  Woodin,  8  M.  D.  &  D.  v.  Lee,  6  Beav.  324 ;  Brydges  v.  Branail, 

899;  Ex  parte  Poalson,  De  Gex,  79  ;  Ex  12  Sim.  8(59;   Blair  v.  Bromley,  2   PU. 

parte  Watson,  2  V.  &  B.  414:  Smith  v.  359 ;  Wilson  v.  Mooi^e,  1  M.  &  K.  127 

Jameson,  5  T.  R.  601 ;  Keble  v.  Thomp-  and  837;  Ex  parte  Poulson,  De  Qex,  79. 

son,  8  Bro.  C.  C.  112,  and  compare  Ex  (Compare  Ex  parte  Bnrton,  8  M.  D.  &  D. 

parte  Barnewall,  6  De  O.  Mc.  S  Q.  801;  864.     It,  however,  by  no  means  follows 

£x  parte  Burton,  8  M.  D.&  D.  864.  that  on   the    bankruptcy  of    the  firm 

'  See    Travis    v.  Milne,  9  Ha.    140 ;  there  can  be  a  proof  against  the  joint  as 

Dickinson  v.  Lockyer,  4  Yes.  86 ;  Wil-  well  as  against  the  separate  estate ;  see 

son  V.  Moore,  1  M.  &  K.  127  and  887.  Ex  parte  Barnewall,  6  De  G.  Mc.  &  G. 

•See  Twyford  v.  Trail.  7  Sim.  92.  801.  This  will  be  discussed  in  the  chap- 

^  Devaynes  v.  Noble,  Sleech's  case,  1  ter  on  bankruptcy. 

Mer.  563 ;  Baring's  case,  id.  614 ;  Sadler  <  Lawrence  v.  bowle,  2  Ph.  140. 
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and  whether  the  money  is  traced  to  the  hands  of  a  single  individual, 
or  to  the  hands  of  a  firm,  is  wholly  immaterial.' 

Liability  of  partnenhips  for  the  ialsa  representatioiui  of  their  memben. 

Sec.  458.  The  firm  is  liable  for  the  false  and  fraudulent  repre- 
sentations of  any  of  its  members  relative  to  matters  falling  within  the 
scope  of  the  partnership  business.  This  cannot  be  better  illustrated 
than  by  the  case  of  Bapp  v.  Latham.'  There  the  defendants  (Parry 
and  Latham)  were  in  partnership  as  wine  and  spirit  merchants,  and 
the  plaintiff  employed  them  to  purchase  wine  for  him  on  commission, 
and  to  sell  the  same  as  opportunity  might  offer.  Pariy  was  the  active 
partner,  and  ho  alone  attended  to  the  business  of  the  firm.  He  from 
time  to  time  represented  that  he  had  effected  purchases  and  sales  on 
the  plaintiff's  account,  and  he  remitted  to  the  plaintiff  balances 
alleged  to  be  due  to  him  on  the  pretended  sales.  The  plaintiff  had 
advanced  126,000/.  to  be  laid  out  in  the  purchase  of  wines,  and  he 
had  received,  on  account  of  pretended  re-sales  and  profits  arising 
therefrom,  130,000/.  There  was,  however,  a  considerable  sum  advanced 
by  the  plaintiff  still  unaccounted  for,  but  which  the  defendant  Parry 
alleged  had  been  invested  in  the  purchase  of  wine  at  so  much  a  pipe; 
and  to  recover  this  sum  the  action  was  brought  against  Parry  and  his 
copartner,  Wo  purchase  or  sale  had  ever  been  made  by  Parry,  and 
the  whole  of  his  representations  to  the  plaintiff  were  false  and  fraud- 
ulent. It  was  contended  by  Latham  that  he  was  not  affected  by  the 
fraud  of  his  copartner,  inasmuch  as  the  fictitious  purchases  and  sales 
were  not  in  the  ordinary  course  of  trade,  and  were  not,  therefore, 
partnership  transactions.  But  it  was  held  that  he  was  bound  by  the 
acts  and  representations  of  his  partner  Parry,  and  could  not  be  allowed 

1  See  as  to  tracinfl^  monej,  Lewin  on  v.  Dickeraon^M  N.Y.  1;  also  gist  of  case 

Trusts,  753,  etc.,  8a  ed.;   Scott  v.  Sur-  given,  ante,  pp.  720-722.  An  action  lies 

man,  Willes,  400 ;  Taylor  v.  Plumer,  3  by  copartners  in   trade  against   two  or 

M.  &  8.  5({2 ;   Small  v.  Atwood,  Toung,  more  partners  for  falseljr  and  fraada- 

507 ;    Pannell  v.  Hurlej,  2  Cull.  241 ;  lently  recommending  an   insolvent  per- 

Pennell  v.  Deffell,  4  De  G.  Mc.  &  0. 372.  son  as  worthy  of   credit,  whereby  the 

Where  G,  S,  and  W,  the  three   New  plaintiffs  were  induced  to  trust  him  with 

York  members  of  a  firm,  contrary  to  the  goods  which  the  defendants  immediately 

articles  of  copartnership,  and  without  attached,  in   consequence  of  which  the 

the  knowledge  of  P,  the  Philadelphia  plaintiffs  lost  their  g<xxl8-    Patten  v. 

member,  went  into  stock  speculations  Gurney,  17  Mass.   182.     So  where,  by 

with  the  trust  funds  of  an  estate  of  the   fraud  of  the  master  or  one  of  the 

which  S  was  an  executor,  and  involved  partners  in  an  adventure,  the  vessel  and 

the  estate  in  a  large  loss,  it  was  held  cargo  do  an  act  which  forfeits  the  same 

that  a  legatee  thereof  could  not  recover  in  a  foreign  port,  all  the  partners  are 

against  P  for  the  loss.      Guillen  v.  Pe-  liable  for  the  frand  of  one.     But  the 

terson,  9  Phil.  (Penn.)  225.      See,  also,  fraudulent  partner  may  be   liable  for 

Quincey  v.Young,5Daly(N.T.C.P.),827.  his  misconduct  to  his  other  partners. 

'2  B.  &  Aid.  795.    See,  also,  Chester  Hadfield  v.  Jamieson,  2  Manf.  (Va.)  06. 
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to  say  that  those  transactions  were  fictitious  which  Parry  had  repre- 
sented to  be  real.  The  plaintiff  was  adjudged  entitled  to  retain  the 
130,000t  remitted  to  him,  and  to  I'ecover  back  the  advances  for  the 
supposed  purchases  in  I'espect  of  which  there  had  been  no  remittance 

Again,  where  one  of  seTcral  partners  in  a  patent  induced  the  plain- 
tiff, by  false  and  fraudulent  representations,  to  pay  3,0007.  for  part  of 
the  profits  to  be  obtained  by  its  working,  all  the  partners  were  held 
liable  to  repay  the  money,  although  there  was  no  evidence  of  fraud 
on  the  part  of  more  than  one.' 

The  case  of  Blair  v.  Bromley,'  already  alluded  to,  is  another  instance 
in  point,  and  was  in  fact  decided  by  the  Lord  Chancellor  expressly 
upon  the  ground  that  persons  who,  having  a  duty  to  perform,  repre- 
sent to  those  who  are  interested  in  the  performance  of  it  that  it  has 
been  performed,  make  themselves  responsible  for  all  the  consequences 
of  non-performance,  and  as  one  partner  may  bind  another  as  to  any 
matter  within  the  limits  of  their  joint  business,  so  he  may  by  an  act 
which,  though  not  constituting  a  contract  by  itself,  is  in  equity  con- 
sidered as  having  all  the  consequences  of  one.* 

What  amounts  to  a  representation  binding  on  the  firm  is  not  always 
easy  to  decide.  In  Hume  v.  Bolland,^  stock  standing  in  the  name  of 
trustees  was  sold  out  under  a  power  of  attorney  forged  by  Fauntleroy, 
one  of  the  partners  in  the  banking  firm  of  Marsh  &  Co.  After  the 
sale  the  trustees  were  regularly  credited  in  the  books  of  the  bank  with 
dividends  on  the  stock,  as  if  it  still  stood  in  their  names.  The  entries 
in  the  books  were  not  communicated  to  the  trustees,  but  they  drew 
chocks  which  there  were  no  funds  to  meet,  except  what  might  have 
been  received  for  dividends,  and  those  checks  were  paid  by  the  bank- 
ers. On  the  bankruptcy  of  the  bank  there  was  a  considerable  balance 
standing  to  the  credit  of  the  trustees  in  the  bank  books,  but  the  Court 
of  Exchequer  certified  that  the  bankrupts  were  not  indebted  to  the 
trustees  in  any  sum  of  money.  No  reasons  for  this  judgment  are, 
however,  given,  and  the  case  can  scarcely  be  considered  as  an  authority 
at  the  present  time.' 

Copartneni  not  liable  whan  act  is  in  azoesa  of  raal  or  apparent  power. 

Sec.  459.  If  a  partner  acting  apparently  beyond  the  limits  of  his 
authority  untruly  represents  that  he  is  acting  with  his  copartners*  con- 

»  LoveU  V.  Hicks,  2  Y.  &  C.  Ex.  46  and  ing*8  case,  1  Mer.  611 ;  De  Ribeyre  v. 

481.  Barclay.  23  Beav.  107. 

'  6  Ha.  5412,  and  2  Ph.  354.  « 1  Or.  &  M.  130. 

*See,  too,  Devaynes    v.  Noble,  Bar-  » 2  Cox,  312. 
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sent,  they  are  not  bound  by  this  representation,  nor  arc  they  liable  for 
what  may  be  done  on  the  faith  of  it.  Therefore  in  Ex  parte  Agace»' 
where  one  partner  gave  partnership  bills  in  payment  of  his  own  separate 
debt,  and  on  being  asked  whether  his  copartner  was  acquainted  with  the 
transaction,  untruly  replied  that  he  was,  and  that  be  consented  to  it, 
it  was  held  that  the  bills  were  not  provable  against  the  joint  estate  of 
the  firm,  they  not  being  in  the  hands  of  a  bona  fide  holder  for  value, 
without  notice  of  the  circumstances  under  which  they  had  been  given. 

In  this  case  the  partner  who  gave  the  bills  did  that  which  was  clearly 
not  within  the  scope  of  his  authority,  and  the  person  who  took  them 
knew  it.  The  latter  was,  it  is  true,  misled  by  the  false  answer  to  bis 
question,  but  that  answer  was  not  referable  to  a  matter  within  the 
8CO]3e  of  the  partnership  business,  and  the  other  partner  did  nothing 
to  lead  to  the  supposition  either  that  he  was  a  conBenting  party  or 
that  he  had  authorized  his  copartner  to  say  that  he  was. 

A  question  of  more  difficulty  arises  when  a  partner  alleges  that  the 
business  of  the  firm  is  more  extensive  than  it  really  is,  or  that  it  is 
different  from  what  it  is.  But  even  in  this  case  the  firm  would  prob- 
ably be  held  not  liable  for  such  a  misrepresentation.  Exhypothesi 
the  representation  is  not  referable  to  any  thing  falling  within  the  scope 
of  the  pai'tnership  business;  and  it  would  probably  be  contended  in  vain 
that  each  partner  was  impliedly  authorized  by  his  copartners  to  answer 
questions  as  to  what  business  they  really  carried  on  in  partnership. 
If  the  person  seeking  to  make  the  firm  liable  knew  any  thing  of  the 
firm  and  of  its  business  as  ordinarily  carried  on,  then  Ex  parte  Agace 
is  an  authority  to  show  that  he  could  not  succeed.  If  he  knew  noth- 
ing of  the  firm,  he  would  be  in  the  position  of  a  person  dealing  with 
an  agent  whose  authority  is  wholly  unknown,  l^ow  an  agent  whose 
authority  is  wholly  unknown  cannot  bind  his  principal  by  misrepre- 
senting the  authority  conferred  ; '  and  it  is  difficult,  therefore,  to  see 
upon  what  principle  a  partner  could,  in  the  case  now  supposed,  bind 
the  firm  by  misrepresenting  his  authority,  or  by  misrepresenting  the 
nature  of  the  business  of  the  firm  which,  as  to  strangers,  determines 
that  authority.  A  member  of  a  banking  firm  could  hardly  bind  it  by 
underwriting  a  policy  in  the  name  of  the  firm,  and  by  untruly  repre- 
senting that  he  and  his  partners  were  insurers  as  well  as  bankers. 

Iiiability  of  oompaniM  lor  the  fraud  of  their  direotors. 

Sec.  460.  It  is  now  piN>posed  to  examine  the  general  question  — 

1  See  Story  on  Agency,  §  184,  etc.  The    about  the  agent's  authoritj  is  what  he 
case  supposes  that  aU  tuat  is  known    himself  says. 


Fbaud  op  Copaktkee,  737 

under  what  circumstances  is  a  fraud  perpetrated  by  the  directors  of 
a  company  imputable  to  the  company  ? 

Directors  of  a  company  have  no  implied  authority  from  the  com- 
pany to  make  false  representations  on  its  behalf;  and,  generally  speak- 
ing, frauds  committed  by  directors  are  quite  as  much  frauds  on  the 
companies  they  represent  as  on  other  persotis ;  but  consistently  with 
the  established  principles  of  agency,  it  does'not  follow  that,  as  between 
an  innocent  company  on  the  one  hand,  and  an  innocent  individual 
defrauded  by  its  directors  on  the  other,  the  company  is  not  responsi- 
ble for  the  fraud  committed  on  him  by  those  directors.  It  has  been 
held  in  a  recent  case  by  the  House  of  Lords  that  the  general  inter- 
ests of  society  demand  that  the  representations  by  the  directors  of  a 
company  should  bind  the  company,  although  the  shareholders  may  be 
ignorant  of  the  representations  and  of  their  falsehood.' 

In  the  National  Exchange  Company  of  Glasgow  v.  Drew,*  the 
defendants  had  been  induced,  by  the  false  statements  contained  in 
the  reports  of  the  directors  to  the  shareholders  of  a  company,  and  by 
the  false  representations  of  its  manager,  to  borrow  money  of  the  com- 
pany, and  to  buy  shares  in  it  with  the  money  so  borrowed,  in  order  to 
keep  the  price  of  shares  up  in  the  market.  The  company  sued  for  a 
return  of  the  money  lent,  and  the  defendants  relied  upon  fraud  as  an 
answer  to  the  suit  The  fraad  was  clearly  proved,  and  it  was  held 
imputable  to  the  company,  and  a  sufficient  ground  of  defense.  The 
following  passage  from  the  judgment  of  tlie  Lord  Chancellor  shows 
how  the  argument,  that  the  fraud  committed  was  not  the  fraud 
of  the  company,  was  met  "The  company,  as  an  abstract  thing, 
can  represent  or  do  nothing.  It  can  only  act  by  its  managers. 
When,  therefore,  the  directors,  in  the  discharge  of  their  duty,  fraudu- 
lently (for  I  assume  this  to  be  so),  for  the  purpose  of  misleading 
others  as  to  the  state  of  the  concerns  of  the  company,  represent 
the  company  to  be  in  a  different  state  from  that  in  which  they 
know  it  to  be,  and  the  persons  to  whom  the  representation  is 
addressed  act  upon  it  in  the  belief  that  it  is  trae,  I  cannot  think 
that  society  can  go  on  without  treating  that  as  a  misrepresen- 
tation by  the  company.  Otherwise  companies  of  this  sort  would  be 
in   this  extraordinary  predicament — that  they  might  employ,  nay, 

^  The  National  Exchange  Co.  of  Glas-  this  case  were  reviewed  by  Lord  Chelms- 

gow  T.  Drew,  2  M'Qaeen,  108.   See,  too,  ford  in  Nicol's  case,  5  Jur.  (N.S.)207,and 

Kanger  v.  The  Great  Western  Railway  were  not  altogether  approved  by  him. 

Co.,5  Ho.  Lo.  Ca.72.  See,  however,  the  judgment  of    Lord 

'  2  M'Queen,  103.    Tlie  judgments  in  Justice  Tamer  in  the  same  case. 
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must  employ,  agents  to  carry  on  their  concerns^  and  that  those  agents 
might  make  representations,  be  they  ever  so  false  and  ever  so  fraudu- 
lent, and  yet  that  the  company  might  and  must  benefit  by  those  mis- 
representations, without  being  at  all  liable  to  be  told  that  is  yonr  fraud. 
It  was  plausibly  argued  that  these  reports  were  not  made  by  the  com- 
pany but  to  the  company.  In  form  that  is  so.  No  doubt  they  are 
reports  made  to  the  company.  But  I  assume  for  the  present,  that  they 
were  made  to  the  company  under  such  circumstances  that  what  they 
so  report  is  known  and  intended  to  be  known,  not  only  to  the  diarehold- 
ei*s,  but  to  all  persons  who  may  be  minded  to  become  shareholders^  just 
the  same  as  if  they  were  published  to  the  world.  I  repeat  that  I 
think  the  exigencies  of  society  demand  that  the  reports  so  made  and 
so  circulated  should  be  deemed  to  be  the  reports  of  the  company." 
L016  St.  Leonards  expressed  a  similar  view  upon  this  question.  He 
said,  ^'  If  representations  are  made  by  a  company  fraudulently,  for  the 
purpose  of  enhancing  the  value  of  their  stock,  and  they  induce  a  third 
person  to  purchase  stock,  those  representations  so  made  by  them  for 
that  purpose  do  bind  the  company.  I  consider  representations  by  tiie 
director  of  a  company  as  representations  by  the  company^  although 
they  may  be  representations  made  to  the  company,  it  is  their  own 
representation.  What  is  the  first  act  whioh  takes  place  at  any  such 
meeting  as  that  at  which  the  report  was  read  ?  The  first  act  which 
takes  place  at  every  such  meeting  in  Scotland  and  England  is,  that 
'  if  there  is  not  a  rejection,  there  is  an  adoption  of  the  report^  then  I 
say  the  report  is  the  act  of  the  company,  and  not  simply  of  the  direct- 
ors. It  does  not  stand  as  the  simple  statement  of  the  directors.  It 
becomes  the  act  of  the  company  by  the  adoption  of  the  report^  and 
sending  it  forth  to  the  world  as  a  true  representation  of  their  aSaira, 
and  if  that  representation  is  made  use  of  in  dealing  with  third  per- 
sons for  the  benefit  of  the  company,  it  subjects  them  to  the  loss  which 
may  accrue  to  the  party  who  deals,  trusting  to  those  misrepresenta- 
tions." 

Upon  the  principles  above  laid  down,  and  upon  the  authority  of 
the  case  last  cited,  it  was  held  in  Brockwell's  case,'  that  false  and 
fraudulent  reports  issued  by  the  directors  of  the  Boyal  British  Bank, 
for  the  express  purpose  of  inducing  the  public  to  take  shares  in  it« 
were  to  be  regarded  as  the  reports  of  the  company,  and  that  conse- 
quently a  person  who  had  taken  shares  on  the  faith  of  such  reports 
was  not  a  contributory.     So,  in  Bell's  case,*  it  was  held  that  a  circular 

'  4  Drew.  205.  «  22  Beav.  35. 
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issaed  by  the  aeoietary  of  a  company,  by  the  order  of  its  directors^  con- 
taining a  fake  and  fraudulent  statement  of  its  state^  with  a  view  to 
induce  the  public  to  take  shares,  was  imputable  to  the  company,  and 
that  a  person  who  had  taken  shares  upon  the  faith  of  such  representa- 
tions was  not  a  contributory.  A  similar  decision  was  made  in  Ireland 
in  Ginger's  case/  where  it  was  held  that  circulars  issued  by  the  man- 
aging director  of  the  Tipperary  bank  for  the  purpose  of  inducing 
]>erson8  to  take  shares  in  it,  «nd  containing  false  and  fraudulent  state- 
ments, were  to  be  regarded  as  circulars  of  the  bank,  so  that  persons 
taking  shares  upon  the  faith  of  them  were  not  contributories.  In  all 
of  these  cases  the  false  and  fraudulent  statements  were  made  by 
directors  for  the  express  purpoee  of  inducing  the  public  to  take  shares; 
they  had  no  other  object,  the  directors  were  acting  for  the  company, 
and  within  the  scope  of  their  authority  in  endeavoring  to  get  its  shares 
taken  up,  and  the  statements  in  question  were  made  for  the  benefit  of 
the  company,  and  in  connection  with  and  as  part  of  its  legitimate 
business,  which  the  directors  vrere  the  persons  to  manage.*  It  seems 
therefore  impossible  upon  principle  to  dispute  the  propriety  of  these 
decisions.  So  long  as  it  is  law  that  a  principal  niay  be  bound  by  the 
unauthorized  act  of  his  agent,  so  long  it  will  be  impossible  to  deny  that 
companies  may  be  affected  by  the  false  and  fraudulent  representations 
of  their  directors,  although  they  have  no  authority  to  promulgate 
falsehoods.  The  falsehood  may  be  an  excess  of  authority,  but  it  does 
not  therefore  follow  that  it  is  imputable  only  to  those  who  utter  it.' 
At  the  same  time  it  has  been  said  by  great  authority  that  directors 
cannot  be  the  agents  of  a  body  of  shareholders  to  commit  a  fraud,  and 
in  several  cases  observations  ai*e  to  be  met  with  which  to  a  certiun 
extent  warrant  the  opinion,  which  unfortunately  is  gaining  ground, 
that  frauds  committed  by  directors  ai^  not  imputable  to  the  compa- 
nies they  i*epreseut.^  But  if  the  cases  alluded  to  are  closely  examined, 
they  will  scarcely  be  found  to  establish  any  sucTi  dangerous  doctrine 
as  this.  In  some  of  them  a  distinction  seems  to  be  drawn  between 
false  reports  made  by  directors  to  the  shareholders,  and  adopted  by 
them  and  then  laid  before  the  public,  and  false  statements  made  by 

>  5  Ir.  Gh.  Rep.  174.  Justice  Turner,  in  NicoFB  case,  5  Jur. 

'  See,  too,  Ayre's  case,  25  Beav.  518,  (N.  S.)  205. 

noticed  hereafter  when  treating  of  con-  *  See  Bodgson's  case,  3  De  6.  &  Sm. 

tribntoriea.  85,  where,  however,  it  does  not  appear 

*  See  per  Lord  Campl)ell  in  Barnes  v.  what  fraud  had  been  committed ;  Ber- 

PenneU,  2  Ho.  Lo.  Ca.  497,  and  in  the  nard's  case,  5  De  G.  &  Sm.  283  ;  Nicol's 

Deposit   and  General  Life  Ass.  Co.  v.  case,  5  Jur.(N.  S.)205,  per  LordChelms- 

Ayesoough,  6  £.  &  B.  761,  and  per  Lord  ford ;  Ajre's  case,  25  Beav.  520  and  523. 
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the  directors  aione  to  persons  making  inqniriesof  them  with  reference 
to  the  affairs  of  the  company.  But  if  such  statements  as  theee  hist 
cannot  bind  the  company,  it  is  diffienlt  to  see  on  what  principle  nntme 
reports  adopted  by  shareholders  can  be  regarded  as  emanating  from 
those  shareholders  who  do  not  expressly  adopt  them.  If  the  direct- 
ors are  not  the  agents  of  the  body  of  shMeholders,  for  the  purpose  of 
stating  what  is  false,  surely  some  of  the  shareholders  are  not  the 
agents  of  the  rest  for  the  same  purpose.  To  say  that  a  falsehood 
emanating  from  the  directors  is  not  imputable  to  the  company,  bat 
that  a  falsehood  emanating  from  a  meeting  of  the  shareholders  is 
imputable  to  the  company,  cannot  be  right.  BelPs  case,'  Ginger's 
case,'  BrockwelPs  case,'  Ayre's  case,^  coupled  with  the  case  of  Gerhard 
v.  Bates,*  Pulsford  v.  Bichards,*  and  The  National  Exchange  Com- 
pany of  Glasgow  y.  Drew,^  show  conclusively  that  circulars  and  reports 
put  forth  by  the  directors  of  a  company  as  inducements  to  the  public 
to  take  shares  may  be  considered  as  representations  made  by  the  com- 
pany to  such  individuals  as  take  shares  from  the  company  on  the  faith 
of  such  circulars  and  reports. 

Sffact  of  clrcnlan,  reporti,  •to.,  iaraad  fay  oonqMO&y. 

Sec.  461.  It  does  not,  however,  follow  that  circulars  and  reports 
issued  by  a  company  are  to  be  regarded  as  representations  by  the 
company  to  any  one  who  sees  them  and  is  induced,  even  by  an  officer  of 
the  company,  to  act  upon  them.  They  will  not  amount  to  representa- 
tions by  the  company  unless  issued  for  the  purpose  for  which  they  are 
afterward  used;  nor  unless  used  by  some  person  whose  business  it  is  to 
carry  out  that  purpose;  nor  unless  used  by  him  when  acting  on  behalf 
of  the  company.  This  is  well  illustrated  by  Bumes  v.  Pennell,*  which 
is  sometimes,  but  erroneously,  supposed  to  have  decided  that  false 
reports  made  by  the  directors  to  their  shareholders  and  afterward 
laid  before  the  public,  are  not  to  be  regarded  as  representations  by 
the  company.  In  this  case  a  company  was  paying  dividends  when  it 
was  not  warranted  in  doing  so;  its  directors  had  issued  and  published 
false  i*eports  as  to  the  flourishing  state  of  its  affairs;  some  time  after 
these  reports  had  been  published,  and  when  in  fact  they  were  old, 
they  were  shown  by  the  law  agent  of  the  company  to  a  person  who 
was  desirous  of  taking  shares  in  it  and  who  ultimately  did  take 

•  m —  — ■ M^UI    W^MMM.        H       -■     ■         a  1  ■  ■    ■■  ■         II     II  -  -        T • -^~- ~ —'— ■ —         ■-■- TM  

1 22  Beav.  85.  *  17  Beav.  67. 

»5  Ir.  Ch.  Rep.  174  '2  M'Queen.  108. 

•4  Drew.  205.  *2  Ho.  Lo.  Ca.  487.    See,  too,  Kicol's 

*  25  Beav.  518.  case,  5  Jur.  (N.8.)  205 ;  Bigge's  caae,  id. 

•  2  EIL  &  Bl.  476.  7 ;  Worth's  case,  4  Drew.  529. 
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sharea  in  it  on  the  faith  of  the  representations  made  to  him  by 
such  law  agent,  backed  by  the  reports  in  question.  It  was  held  that 
these  circumstances  afforded  no  answer  to  an  action  for  calls.  It  was 
no  part  of  the  business  of  the  law  agent  to  induce  people  to  take  shares 
in  the  company ;  no  part  of  his  business  to  make  any  representations 
as  to  the  affairs  of  the  company.  The  case  is  an  authority  for 
the  proposition  that  representations  made  by  an  unauthorized  person, 
although  an  officer  of  the  company,  do  not  bind  the  company,  and 
that  reports  of  the  company  used  by  him  to  substantiate  his  state* 
ments  are  not  to  be  regarded  as  representations  made  by  the  company 
to' the  person  to  whom  he  shows  them.  But  the  case  is  no  authority 
for  the  proposition  that  reports  of  directors  are  not  reports  of  the 
company  upon  whose  affairs  it  is  a  part  of  their  business  to  report. 

WlMn  may  be  used  against  tha  company 

Sec.  462.  Whether  any  pei'son  who  sees  them  is  entitled  to  make  use 
of  them  against  the  company  is  quite  a  different  matter.  He  is  only 
entitled  to  do  so  in  one  of  two  cases,  yiz.,  1,  if  the  reports  are  published 
for  the  purpose  of  being  acted  upon  by  the  public,  and  he  as  one  of  the 
public  deals  with  the  company  upon  the  faith  of  them;  or  2,  if,  being 
used  for  the  purposes  for  which  they  were  published,  they  are  so  used 
by  the  agents  of  the  company  when  acting  within  the  limits  of  their 
real  or  apparent  authority,  and  on  behalf  of  the  company. 

Bearing  this  in  mind,  and  bearing  in  mind  also  that  where  a  com- 
pany intrusts  the  management  of  its  concerns  to  several  directors 
jointly,  no  one  of  them  alone  can  be  regarded  as  the  agent  of  the 
company,  most  of  the  cases  supposed  to  conflict  with  those  alluded  to 
above  will  be  found  to  be  consistent  with  them.  This  will  be  seen 
hereafter  when  the  liability  of  persons  to  be  contributories  is  exam- 
ined. It  may,  however,  be  observed  here,  1,  that  Bichmond's  and 
Painter's  case,*  Parbury^s  case,'  Sheffield's  case,*  Daniell  v.  Royal 
British  Bank,^  Henderson  v.  Boyal  British  Bank,'  and  Powis  v.  Hard- 
ing,* are  not  authorities  on  the  question  whether  a  company  is  or  is 
not  answerable  for  the  fraud  of  its  officers,  all  these  cases  having  been 
decided  on  other  grounds  ;  2,  thatNicol's  case,^  Bigge's  case,*  Holt's 
case,*  Gibson's  case,*'  Wollaston's  case,"  Worth's  case,"  and  Liverpool 

'  4  K.  &  J.  805.  ^6  Jur.  (N.  S.)  205. 

«3Dea.  &S.  48.  »Id.7. 

'  1  Johna.  451.  »22  Beav.  48. 

M  H.  &  N.  68t.  '" 2 De  Q.&  J.  275. 

*  7  E.  &  B.  356.  "6  Jur.  (N.  S.)  617. 

•  1  C.  B.  (N.  S.)  538.  "  4  Drew.  528. 
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Borongh  Bank,*  are  all  distingaishable  from  those  cases  with 
they  at  first  sight  may  be  thought  to  be  conflicting ;  3,  that  Dodg- 
Bon's  case/  is  so  reported  as  to  render  it  of  very  little  ireight  npon  the 
question  of  fraud  ;  and  4,  that  Bernard's  case '  may  perhaps  be 
explained  upon  the  ground  that  there  it  was  not  established  iiiat  the 
fraud  relied  upon  had  induced  the  taking  of  the  shares  sought  to  be 
repudiated.  None  of  these  cases  (unless  perhaps  the  last)  will  be 
found  opposed  to  what  is  here  contended  for,  viz.,  that  the  question 
whether  a  false  and  fraudulent  statement  can  be  regarded  as  the  state- 
ment of  a  company,  must  be  answered  in  the  affirmative,  if  the 
statement  in  question  is  made  by  an  agent  of  the  company,  if  it 
relates  to  a  matter  as  to  which  he  is  its  agent,  and  if  it  is  made  in  the 
course  and  as  part  of  the  business  which  he  is  appointed  to  transact 
for  the  company.* 

UabiUty  of  diraotora  for  fraud  hj  imadag  hSam  ekcalMni,  «ftc 

Sec.  463.  Whatever  doubt  there  may  be  as  to  the  liability  of  a  com- 
pany for  the  frauds  of  its  officers,  there  is  fortunately  none  as  to  the 
personal  liability  of  directors  for  frauds  perpetrated  by  themselves. 
Directors  who  circulate  false  prospectuses  and  reports,  with  a  view  to 
induce  people  to  take  shares,  are  answerable  in  damages  to  those  who 
take  shares  on  the  faith  of  such  reports  ;*  and  an  action  for  misrepre- 
sentation is  sustainable,  although  there  may  have  been  no  immediate 
communication  between  the  plaintiff  and  the  defendant* 

Negotiable  securities,  frandnlently  issaed,  Tslid  as  to  bona  fide  holden. 

Sec.  464.  As  the  doctrine  now  under  consideration  is  established 
and  enforced  for  the  benefit  of  trade,  in  no  case  can  it  be  more  prop- 
erly insisted  on  than  where  fraud  has  been  effected  by  meuis  of  nego- 
tiable securities.  For  it  would  be  repugnant  to  the  nature  of  such 
securities,  which  are  in  themselves  the  tokens  and  evidences  of  credit, 
if  a  bona  fide  holder  of  them  were  bound  to  inquire  into  the  causes  of 
their  origin.  It  may  therefore  be  laid  down  generally  that  a  partner- 
ship security,  negotiated  through  the  fraud  of  one  of  the  partners,  is 
nevertheless  binding  on  the  firm,  in  the  hands  of  an  indorsee  for  valuable 

1 4  Jar.  (N.  8.)  1068.  »  Oerfaard  ▼.  Bates,  d  E.  ft  B.  476,  K 

^3  De  e.  ft  S. 85.  C.  L.  R.  75 ;    Bnraes  v.  PenneU,  3  Ho. 

*5  De  G.  ft  S.  288,  dedded  (so  far  as  Lo.   Ga.  497,  and  see   Dentoo  ▼.  Great 

it  turned  on  fraad)  on  the  authority  of  Northern  Bail  Co.,  5  B.  &  B.  860,  K  C. 

Dodgson's  caae.  L.  R.  85. 

^ See  Meux'8  Executor's  case,  4  De  G.  'See  Clarke  v.  Dickson,  1  Bll.  Bl.  ft 

ft  8.  331,  and  2  BeG.  M.&  G.  622;    Bx  £11. 148;  Bedford  v.  Bagahaw,  4  BL  ft 

parte  Ginger,  5  Ir.  Ch.  Bap.  174.  N.  538. 


Fraud  of  Gopabtkeb.  743 

consideration  without  notice  of  the  fraud,*  and  that  no  subsequently 
acquired  knowledge  by  the  indorsee,  of  the  misconduct  of  the  partner 
in  giving  such  security,  can  disaffirm  the  act  In  the  words  of  Lord 
Kenyon,  if  such  a  bill  goes  into  the  world,  and  gets  into  the  hands  of 
a  bona  fide  holder,  who  takes  it  on  the  credit  of  the  partnership 
name,  and  is  ignorant  of  the  circumstances,  though  in  fact  the  bill 
was  discounted  for  one  partner^s  own  use,  in  such  case  the  partner- 
ship is  liable.' 


» » 


Rnle  in  Ijaoy  v.  Wooloott. 

Sec.  465.  The  case  of  Lacy  v.  Woolcott  may  be  mentioned  in  con- 
nection with  this  subject.  There,  A  and  B  being  partners,  A,  after 
having  committed  an  act  of  bankruptcy,  accepted  in  the  name  of  the 
firm  a  bill,  the  only  consideration  for  which  was  an  unstamped  post 
obit  bond,  in  which  the  obligor  was  a  prisoner  in  the  King's  Bench 
prison.  The  acceptance  and  consideration  were  private  transaiotions 
of  A,  unknown  to  B,  and  unconnected  with  the  partnership  business. 
The  bill  having  afterward  come  into  the  hands  of  an  indorsee  for  a 
valuable  and  bona  fide  consideration,  and  A  being  a  bankrupt,  the 
court  of  King's  Bench  held  clearly  that  B  was  liable  for  the  whole 
amount 

Rule  in  Sandanon  v.  Brooksbank. 

Sec.  466.  The  principles  which  run  through  this  class  of  cases  were 
acted  upon  in  a  case  in  which  the  circumstances  were  more  special. 
Two  persons  were  joint  agents  of  the  Royal  Veteran  Battalion,  but 
were  not  otherwise  connected  in  business,  and  were  in  the  habit  of 
accepting  bills  by  means  of  a  clerk  whose  name  was  J.  Gould,  in  this 
form:  — "For  agents  of  the  K.  V.  B.— J.  G."  The  letters  S.  A., 
meaning  ^'  separate  account,"  were  added  after  the  letters  J.  G.  It 
was  nevertheless  ruled  that  it  was  no  answer  to  a  joint  action  against 
the  two  by  the  indorsee  of  such  a  bill  to  show  that  it  was  accepted 
for  the  private  advantage  of  one  without  the  knowledge  of  the  other, 
although  it  appeared  that  the  indorsee  might,  if  he  had  inquired  of 
the  clerk  who  accepted  it,  have  ascertained  that  such  was  the  fact.^ 

'  But  an  indorsee  of  a  partnenhip  '  2  Eep.  528.  But  see  the  case  of  Wil- 
note  will  be  called  upon  to  prove  that  liams  t.  Thomas,  note  c,  infra, 
he  gave  valuable  consideration  for  it,  if  *  2  Dowl.  h  Ryl.  458. 
there  be  a  fair  suspicion  that  he  had  ^  Sanderson  v.  Brooksbank,  4  Car.  & 
notice  of  the  original  negotiation  of  it  Pajrne,  286.  In  this  case,  that  of  Wil- 
being  In  fraud  of  the  copartnership,  liams  v.  Thomas,  6  Esp.  18,  was  dted. 
And  in  no  case  will  a /<?r^a(f  indorsement  There  it  was  decided  that  if  three  per- 
oonfer  a  title,  even  upon  a  iona  fids  sons  undertake  to  accept  bills  for  a  par- 
holder.  Esdaile  v.  La  JNauze,  1  You.  &  ticular  concern,  and  the  drawer  draws 
CoL  401.  bills  on  account  of  one  of  them  only, 
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InstancM  in  which  firm  ii  bound  by  frandnlmt  aoooptanoes  hy  <mm 

Sec.  467.  Upon  the  same  general  principles,  where  one  of  three 
partners,  unknown  to  and  in  fraud  of  his  copartners,  nndertook  to 
provide  for  a  bill  of  exchange  drawn  by  the  three  upon  and  accepted 
by  a  fourth  person,  it  was  held  that  the  firm  were  bound  by  this 
fraud,  and  that  they  could  not  maintain  an  action  on  this  bill  against 
the  acceptor.'  So,  where  one  of  several  partners  in  a  banking-house 
drew  a  bill  in  his  own  name  upon  a  third  party,  who  accepted  it  upon 
condition  that  the  drawer  should  provide  for  the  same  when  due,  it 
was  held  that  the  firm  were  bound  by  this  act  of  their  partner,  and 
that,  as  he  having  failed  to  perform  the  condition  could  not  have 
sued  the  acceptor,  so  neither  could  they.'  Where  two  houses  had  a 
common  partner,  and  a  bill  was  indorsed  by  one  house  to  the  other 
house,  as  a  security  for  demands  of  the  latter  against  the  former,  and 
the  former  received  satisfaction  of  the  bill  in  fraud  of  the  latter,  it 
was  held  that  the  latter  was  bound  bv  such  fraud  and  could  not  sue 
the  acceptor.* 

Rnia  in  Rapp  ▼.  Tintham,  nlating  to  frmndiilant  contmcts  by  one  partner. 

Sec.  468.  The  general  principle  regarding  the  frauds  of  individual 
partners  was  carried  to  its  utmost  limits  in  a  modem  case,*  in  which 
one  partner  was  compelled  to  fulfill  the  oontract  of  his  copartner, 
which  was  incomplete  by  reason  of  such  copartner's  fraud,  although 
the  person  contracted  with  had  profited  by  such  part  of  the  contract 
as  had  been  performed.  Latham  and  Parry,  the  defendants,  were  in 
partnership  as  wine  merchants.  The  business  was  under  the  sole 
management  of  Parry.  The  plaintiff  employed  the  defendants  to  pur- 
chase wine  for  him  on  commission,  and  to  resell  the  same  as  opportu- 
nity might  offer.  On  one  occasion  Parry  wrote  to  the  plaintiff,  that  he 
had  an  opportunity  of  purchasing  sixty-one  pipes  of  port,  at  65/.  per 
pipe,  and  he  desired  the  plaintiff  to  remit  tlie  money  to  pay  the  price 
of  such  wines,  and  the  duties  thereon :  the  plaintiff  did  remit  the 
money,  and  Parry  falsely  represented  that  he  made  the  purchase,  and 
afterward,  in  the  name  of  the  firm,  transmitted  an  account  to  the 
plaintiff,  stating  that  thirty  of  these  sixty-one  pipes  were  sold  at  the 
price  of  84Z.  per  pipe,  and  paid  the  proceeds  of  such  pretended  sale 

and  not  for  the  particular  concern,  and  '  Richmond  ▼.  Heapy,  1  Stark.  202 ; 

he  accepts  in  the  name  of  the  three,  Johnson  ▼.  Peck,  8  id.  66. 

such  bill  cannot  be  recovered  on  by  a  *  Sparrow  v.  Ghisman,  9  Barn.  &  Ores. 

bona  fide  holder  who  received  it  from  241 ;  4  Man.  &  Ry.  206. 

the  drawer,  against  the  other  two.  8ed,  '  Jacaud  v.  French,  12  East,  317. 

qu,  and  see  the  case.  ^  Happ  v.  Latham,  2  Bam.  A  Aid.  795. 
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to  the  plaintiff.  The  other  transactions  were  similar  to  this,  and  con- 
tinued for  about  a  year,  during  which  time  Parry  represented  that 
eleven  different  purchases  of  wine  had  been  made.  Each  transaction 
formed  the  subject  of  a  separate  account.  The  plaintiff  conceiyed 
that  Pari'y  was  in  fact  laymg  out  his  money  in  bona  fide  purchases  of 
wines,  and  that  he  actually  resold  part  of  such  wines  as  he  repre- 
sented. The  defendants  haying  become  bankrupts,  it  was  found  that 
these  transactions  were  wholly  fictitious,  and  that  Parry  had  recourse 
to  them  as  expedients  to  raise  money.  The  defendant,  Latham,  knew 
tliat  the  plaintiff  had  employed  Parry  to  buy  and  sell  wines  on  com- 
mission, but  he  had  no  knowledge  that  the  transactions  were  fictitious. 
Upon  the  whole  account  the  plaintiff  had  received  more  money  on 
account  of  the  supposed  resales  than  he  had  advanced;  but  he  con- 
tended, that  he  had  a  right  to  take  each  transaction  separately,  and 
to  charge  the  defendants  jointly  with  the  amount  of  the  money 
advanced  to  them  for  the  purchase  of  every  pipe  of  wine  not  accounted 
for.  Upon  consideration  of  the  case,  the  Court  of  King's  Bench 
were  of  opinion  that  the  plaintiff  had  such  right ;  that  the  defend- 
ant  Latham  was  bound  by  the  acts  and  representations  of  his  partner 
Parry,  and  could  not  be  allowed  to  say  that  those  transactions  were 
fictitious,  which  Parry  represented  to  be  real ;  that  the  consequence 
of  this  was  that  the  plaintiff  was  entitled  to  retain,  without  account, 
all  the  money  that  liad  been  paid  to  him  upon  those  fictitious  trans- 
actions, as  he  would  have  been  if  the  transactions  had  been  real ;  and 
was  entitled  to  recover  back  the  sums  advanced  for  the  other  sup- 
posed purchases,  as  money  advanced  by  him  upon  a  consideration  not 
performed,  and  as  therefore  had  and  received  by  the  defendants  to 
his  use. 

Firm  giving  £ftcllitie8  for  oommiBsion  of  frandji  must  abide  the  oonseqiieiioes. 

Sec.  469.  Where  a  partner  possesses  facilities  to  commit  fraud,  either 
by  reason  of  the  nature  of  his  business  or  of  the  trust  reposed  in  him 
by  his  companions,  the  firm  ought,  a  fortiori,  to  be  responsible  for 
his  acts.  Accordingly  it  has  been  held  that  if  one  of  several  part- 
ners convert  to  his  own  use  the  moneys  of  customers  lodged  in  their 
hands  as  bankers,  even  though  such  moneys  were  placed  there  by 
means  of  a  secret  felony  committed  by  the  fraudulent  partner  in  a 
distinct  character  —  the  firm  will  nevertheless  be  liable,  if  they,  with- 
out using  due  care,  act  upon  the  fraud,  although  they  may  not  have 
been  privy  to  the  conduct  of  such  partner. 
94 
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In  Stone  v.  Marsh,^  the  plaintiffs,  together  with  Fanntleroy,  were 
proprietors  of  stock  as  trustees  under  the  will  of  Sir  T.  B.  Plaistow,  and 
the  defendants,  together  with  Fauntleroy,  were  bankers.  Fanntleroy 
executed  a  letter  of  attorney  empowering  his  copartners,  the  bankers, 
to  sell  the  stock,  and  for  that  purpose  forged  the  signature  of  the 
plaintiffs.  The  stock  was  sold  and  transferred  in  the  books  of  the 
Bank  of  England,  to  the  credit  of  the  buyers,  the  other  partners, 
Stracey  &  Graham,  executing  the  instruments  of  transfer.  The  pro- 
duce of  the  stock  was  paid  into  the  bank  of  the  defendant's  agents, 
Martin,  Stone  &  Co.,  to  the  credit  of  the  defendants,  according  to  the 
usual  practice  on  the  sale  of  stock  being  effected  for  the  defendants. 
Fanntleroy  was  permitted  by  the  partners  to  conduct  the  greater  part 
of  the  business  of  the  house  without  their  interference,  and  drew  upon 
the  account  at  Martin,  Stone  &  Co.'s  in  the  partnership  firm  (as  he 
thought  fit),  without  the  knowledge  and  in  fraud  of  his  partners, 
more  than  the  amount  of  the  produce  so  paid  in.  The  defendants  and 
Fanntleroy  became  bankrupts.  Fauntleroy  was  afterward  tried  and 
convicted  of  forging  a  similar  instrument,  and  executed.  A  petition 
was  then  presented'  in  the  bankruptcy,  by  the  plaintiffs,  praying 
permission  to  prove  the  amount  of  stock  sold  against  the  joint  estate 
of  the  bankrupts.  Upon  the  hearing  of  this  petition,  the  Lord  Chan- 
cellor directed  an  issue,  to  try  whether  the  defendants  and  Fauntleroy 
were,  at  the  date  and  issuing  forth,  etc.,  indebted  to  the  plaintiffs  and 
Fauntleroy  in  any  and  what  sum  of  money,  and  the  Court  of  King's 
Bench  held  that  the  money  received  by  the  banking-house  constituted  a 
debt  due  from  them  to  the  trustees.  Lord  Tenderden — "  It  appears  by 
the  case  that  the  defendants'  house,  by  means  of  sales  of  the  annuities 
made  under  the  orders  of  the  house,  and  transfers  signed,  part  by  one 
of  the  defendants  and  part  by  another,  received  the  price  and  proceeds 
of  the  annuities;  that  the  money  was  paid  by  the  broker  who  effected 
the  sales  into  the  defendant's  house,  by  a  payment  to  their  i^ents  in 
the  city;  that  it  was  so  paid  generally,  and  was  never  appropriated  by 
the  house  to  any  particular  account;  not  to  the  account  of  H.  Faunt- 
leroy, nor  to  the  account  of  the  timsteos,  who  had  not,  in  fact,  any 
account  with  the  house,  nor  to  the  account  of  the  executors  of  the 
person  of  whose  estate  these  annuities  had  formed  a  part,  and  who 

1  Ryan  &  Moody.  864 ;  6  Bam.  &  Ores,    ing  t.  Marsh,  1  Mont.  &  A.  582  ;  oon- 
551 ;  8  Dowl .  ft  Rjl.  71 .    See  S.  P.  Eeat-    firmed  on  appeal.    2  CI.  &  Finn.  250. 

*  Mont.  &  Mac.  317. 
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had  an  account  with  the  house;  and,  therefore^  being  so  paid  in  and 
not  placed  in  any  particular  account^  cannot  have  been  drawn  out, 
but  must  be  taken  to  have  remained  in  the  hands  of  the  house  at  the 
time  of  the  bankruptcy.  Upon  this  state  of  facts  it  cannot  be  doubted 
that  it  was  the  duty  of  the  house  to  place  the  money  to  the  credit  of 
the  trustees,  and  retain  it  for  their  use  and  subject  to  their  order; 
and  that  no  ignorance  on  the  part  of  any  of  them,  even  supposing  all 
but  one  to  have  been  ignorant  of  the  facts  (which,  however,  cannot 
have  been),  nor  any  neglect  on  the  part  of  the  house,  arising  f  i-om  a 
misplaced  confidence  reposed  by  them  in  one  of  themselves,  or  other- 
wise, to  which  the  plaintiffs  were  no  parties,  can  deprive  the  plaintiffs 
of  their  right  to  their  money/'  The  plaintiffs  were  accordingly  per- 
mitted to  prove. 

Upon  the  trial  of  the  issue  directed  in  this  case,  three  objections 
were  taken  on  the  part  of  the  defendants,  the  bankers:  First,  that  no 
debt  could  be  founded  on  and  arise  out  of  a  felony;  that  the  party  whose 
name  had  been  forged  could  not  adopt  and  recognize  the  forgery  so 
as  to  found  a  civil  right  upon  it,  it  being  against  the  policy  of  the 
criminal  law  to  allow  the  party  affected  by  felony  in  any  way  to  sanc- 
tion or  turn  it  to  his  advantage.  Secondly,  that,  in  point  of  fact,  the 
plaintiffs  had  not  been  injured,  and  had  not  lost  their  property,  inas- 
much as  the  transfer  under  a  forged  power  worked  no  alteration  of 
property;  and  that  they,  therefore,  still  remained  owners  of  the  stock, 
and  could  call  upon  The  Bank  of  England  to  answer  for  both  the  prin- 
cipal and  dividends,  and  Davis  v.  The  Bank  of  England  was  cited.* 
Thirdly,  that  even  if  the  defendants  were  fixed  by  the  payment  of  the 
money  to  Martin  &  Go.  on  their  account,  still  that  they  were  dis- 
charged by  the  repayment  of  it  to  Fauntleroy,  one  of  the  parties  whose 
property  it  was,  and  into  whose  hands  and  use  it  appeared  by  the 
evidence  to  have  come. 

Upon  the  first  of  these  objectiotis  it  was  held,  both  by  the  Court  of 
King's  Bench  and  Lord  Lyndhurst,  G.,'  that  the  felony  committed  by 
Fauntleroy  made  no  distinction  between  this  and  oixlinary  cases  of 
fraud,  and  that  the  house  could  not  set  up  this  felony  as  an  answer 
to  the  plaintiff's  claim.  For  that,  although  it  was  a  rule  of  law  that 
a  man  shall  not  be  allowed  to  make  a  felony  the  foundation  of  civil 
action,  yet  that  rule  depended  on  a  principle  of  public  policy,  and 
where  the  public  policy  ceased  to  exist,  tlie  rule  should  cease  also. 

1 2  Bing.  892.  '  On  a  petition  for  a  new  trial,  see  Mont.  &  Mac  897. 
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That  no  such  policy  was  applicable  to  the  principal  case,  the  oflendar 
having  Buffered  the  extreme  penalty  of  the  law  for  a  similar  offense. 
Further,  that  the  argument  that  the  plainti£Es  were  seeking  to  ratify 
the  felonious  act  of  Fauntleroy,  and  were  making  that  the  ground  of 
their  demand,  was  fallacious.  That  the  ground  of  their  demand  was 
the  actual  receipt  of  the  money  produced  by  the  sale  and  transfer  of 
their  annuities.  That  neither  the  sale  nor  the  transfer,  nor  the  receipt 
of  the  money  was  felonious,  but  that  the  felony  was  antecedent  to  all 
these  and  was  complete  by  the  forgery.  In  answer  to  the  second 
objection,  it  was  held,  both  by  the  Court  of  King's  Bench  and  Lord 
Lyndhurst,  C.,'  that  whether  the  plaintiffs  had  or  had  not  their 
remedy  against  the  bank,  they  had  clearly  their  remedy  against  the 
defendants;  and  that,  generally  speaking,  where  an  injured  party  has 
different  remedies  against  different  persons,  he  may  elect  which  he 
will  pursue.  The  third  objection  was  answered  by  Lord  Tenterden  at 
the  trial.  ''The  defendants  say,"  observed  his  Lordship  to  the  jury, 
''  that  Fauntleroy  was  one  of  the  persons  entitled,  and  that  he  has 
drawn  tiie  money  out»  and  therefore  they  are  not  answerable.  Now,  if 
two  persons  give  a  power  of  attorney  to  bankers  to  sell  out  their  joint 
stock,  the  bankers  ought  to  place  the  proceeds  to  their  joint  accounty 
and  both  ought  to  draw.  If  it  is  meant  that  the  money  should  be  paid 
to  one,  an  authority  ought  to  be  given  to  that  effect  to  the  bankers ; 
that  in  my  experience  has  been  the  ordinarjr  practice.  If  yon  are  of 
opinion  that  this  is  the  usual  mode  of  dealing,  then,  as  against  the 
other  two  trustees,  it  is  no  defense  that  the  payment  has  been  made 
to  one  only  of  several  who  are  jointly  entitled  to  receive  it.''  * 

In  another  case,  arising  out  of  the  same  bankruptcy,  it  was  held 
that  where  bankers  have  been  employed  to  receive  dividends  in  the 
funds,  and  have  in  their  own  books  credited  their  employers  vrith  the 
dividends  as  received,  and  have  allowed  them  to  draw  without  having 
any  other  funds  in  their  hands,  the  bankers  are  bound  by  the  entries 
so  acted  on,  although  not  communicated  to  the  parties  interested; 
and,  therefore,  that  they  cannot  set  up  as  a  defense  that  the  entries 
have  been  fraudulently  made  by  one  of  the  partners,  the  money  never 
having  been  received  by  the  house.' 

*  His  Lordship  Beems  to  have  changed  on  the  ground  that  In  the  formeT  case 

his  opinion  in  Hume  v.  Bolland,  2  Tyr.  the  entnes  made  in  the  hooka  of  Marah 

575 ;  1  Crom.  &  Mees.  190 ;  which  is  at  &  Co.  were  not  communicated  to  the 

variance  with  the  decisioDB  previously  customer, 

referred   to.     But  the   case  of   Hume  *  Rjan  &  Moodv,  370. 

V.  Bolland  must  he  considered  as  over-  '  Hume  v.  Bolland,  Bjan  &  Moodjr. 

ruled  by  the  later  decision  of  Marsh  371;  but  see  S.  C.  2  Tyr.  575. 
Y.  Keating,  unless  it  can  be  distinguished 
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Tbrm  oaimoi  obtain  title  through  fraud  of  one  partner,  although  not  privy 
tharalo. 

Ssc.  470.  As  the  firm  are  generally  boand  by  losses  arising  from 
the  fraud  of  any  of  the  copartners,  so,  a  fortiori,  a  firm  cannot  acquire 
property  in  goods  obtained  by  the  fraud  of  one  of  the  partners,  to 
which  the  i*est  are  not  privy.  In  the  case  of  Eilby  t.  Wilson*^  the 
plaintiffs,  who  were  brokers,  purchased  a  quantity  of  cottons  of  one 
Byder,  by  order  and  for  the  use  of  T.  &  Go.  T.  gave  them  a  check 
for  the  amount,  drawn  by  his  partner,  Payne,  who  was  ignorant  of 
the  transaction.  The  plaintiffs  delivered  to  T.  the  East  India  Com- 
pany's warrants  for  the  cottons,  and  T.  deposited  these  warrants  with 
the  defendant,  as  a  security  to  cover  his  acceptances  for  two  bills 
given  to  T.  &  Ga  The  day  after  receiving  the  warrants  T.  absconded, 
and  the  Check  in  question,  with  many  others  given  under  similar  cir- 
cumstances, was  dishonored.  1\  &  Go.  became  bankrupts.  The 
plaintiffs  then  brought  an  action  of  trover  against  the  driendant  for 
fche  cottons;  and  for  the  defense  it  was  urged  that  the  sale  to  T.  & 
Co.,  if  valid,  vested  the  property  in  the  assiguees;  and  if  it  was  invalid 
through  fraud,  the  property  remained  in  Byder.  Lord  Tenterden 
left  it  to  the  jury  to  say  whether  or  no  T.  obtained  the  warrants  with 
a  preconceived  design  to  raise  money  upon  them  and  then  abscond, 
without  ever  paying  the  plaintiffs.  If  they  were  of  that  opinion,  their 
verdict  must  be  for  the  plaintiffs.  In  that  case,  the  partnership 
ought  not  to  prevent  the  plaintiffs  from  recovering,  for  although  the 
partner  was  himself  deceived,  and  had  no  participation  in  the  fraud, 
still,  no  property  could  be  vested  in  the  partnership  by  such  a  trans- 
action. If  they  thought  that  T.  conceived  the  design  of  defrauding 
the  plaintiffs  after  he  had  obtained  possession  of  the  warrants,  then 
their  verdict  must  be  for  the  defendants. 

Fhm  liable  for  oonnivanoa  at  frand  in  oertain  oasaa. 

Sea  471.  A  firm  is  liable  not  only  for  actual  fraud,  but  sometimes 
even  for  connivance  at  fraud  on  the  part  of  any  of  its  members  in 
matters  in  which  the  firm  is  concerned.  Thus,  it  has  been  laid  down 
by  Lord  Tenterden  that  if  one  partner  of  a  firm  colludes  with  one  of 
another  firm  in  a  transaction  connected  with  the  partnership,  the 
partners  of  the  person  so  colluding  are  liable  for  damages  to  the 
injured  firm,  by  reason  of  their  partner's  misconduct.     In  the  case  * 

1  Ryan  &  Moody,  179;  and  see  Snaith    Ellis,  33  Cal.  027;   Harper  v.  Smith,  9 
Y.  Barridge,  4  Taunt.  684 ;  Easterbrook    Ga.  449. 

▼.   Messermitli,  18  Wis.  546 ;    Bell  v.        *  Longman  y.  Pole,  Danson  &  Lioyd, 

126  ;  1  Mood.  &  Malk.  223. 
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where  this  opinicMi  was  ezpreased,  it  appeared  that  the  plain tiflb.  Long* 
man  &  Co.,  banked  with  the  defendants^  Pole  &  Go.  On  a  certain 
day^  Hnrst,  one  of  the  partners  of  Longman^  sent  cash  to  the  defend- 
ants in  order  to  take  up  three  bills  accepted  by  him  in  the  name  of 
the  firm,  and  coming  due  the  next  day.  The  bills  were  taken  up^  and 
by  Hursf  B  order  not  entered  in  the  plaintiff's  books.  It  was  proved 
that  about  the  same  period  Downes,  a  jiartner  in  the  bonk,  told  one 
of  the  clerks  that  a  bill  of  Longman's  would  come  in  on  such  a  day, 
which  he  was  to  pay  and  give  to  him,  Downes;  and  that  he  was  to 
debit  Hurst  with  it  in  the  note  book,  in  which  private  transactions 
were  entered,  so  that  it  might  not  go  into  the  ledger.  Downes  soon 
afterward  gave  a  similar  direction  respecting  another  bill.  The  bills 
were  accordingly  entered  in  the  note  book,  to  the  debit  of  Hurst  indi- 
vidually, and  the  cash  payments  were  entered  in  the  same  book  to  his 
credit;  and  consequently,  no  trace  of  these  proceedings  appeared 
either  in  the  pass-book  of  the  bankers,  or  in  the  check  book  of  the 
plaintiffs.  Hurst  afterward  retired  from  the  firm  of  the  plaintiffs, 
receiving  the  full  amount  of  his  capital,  and  became  insolvent 
and  bankrupt.  The  plaintiffs  were  subsequently  compelled  to  pay 
his  acceptances  in  the  name  of  the  firm,  to  a  very  large  amount 
The  plaintiff^  having  brought  their  action  for  damages  sustained 
by  them  from  the  supposed  coUusion  between  Hurst  aild  Downes, 
Lord  Tenterden  held  that  the  action  was  deafly  maintainable  on 
the  principles  above  stated,  but  the  jury,  thinking  that  there  was 
not  sufficient  evidence  to  fix  Downes  with  collusion,  found  a  terdict 
for  the  defendants.  In  some  cases,  however,  the  firm  of  the  colluding 
partner  may  have  a  good  defense  at  law,  on  the  ground  that  the 
plaintiflis'  defrauded  firm  are,  from  technical  reasons,  incapaUe  of 
suing  in  a  court  of  law.  In  this  case,  the  parties  dtfrauded  must 
apply  to  a  court  of  equity. 


AoU  of  ooe  iMuetettr  to  bo  hhidfag  on  fixm,  most  bavo  bo«i  doiio  m  a  purteor. 

Sbc.  472.  In  all  cases,  however,  where  the  firm  is  bound  by  the 
fraud  of  one  partner,  the  acts  of  the  fraudulent  partner  must  have 
been  committed  in  his  capacity  of  partner.'  Where  fraud  is  com- 
mitted by  a  partner  en  autre  droit,  and  the  copartners  have  no  notice 
of  the  transaction,  it  seems  clear  that  the  firm  will  not.  be  liable, 
although  it  may  have  derived  benefit  from  such  fraud.  A  and  his 
two  sons  were  partners.    The  sons  were  trustees  named  in  a  will 

i  Jacques  y.  Marqaaod,  6  Cow.  497. 
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for  the  sale  of  real  estates.  They  sold  the  estates^  and  instead  of 
applying  the  moneys  to  the  purposes  of  the  trust,  appropriated  them 
to  partnership  purposes.  A  commission  of  bankrupt  issued  against 
A  and  his  two  sons.  Upon  a  petition  by  the  cesiui  que  trusts  to  prove 
against  the  joint  estate,  thei*e  being  no  separate  estate,  Sir  John 
Leach  directed  an  inquiry  whether  the  moneys  were  employed  for  the 
use  of  the  partnership  trade,  with  the  knowledge  of  the  father  that 
they  were  trust  funds^  observing  that  if  that  were  the  case,  the  cestui 
que  trusts  might  proceed  either  against  the  sons  as  actual  trustees,  or 
against  the  firm  us  implied  trustees,  but  he  considered  that  notice  of 
the  trust  was  necessary  in  order  to  make  the  whole  firm  implied 
trustees.'  In  this  case,  to  be  sore,  the  whole  firm  had  become  bank- 
rupts, but  the  assignees  stood  in  no  better  situation  than  A  himself 
would  have  done.  But  of  course  where  some  of  the  members  of  a 
firm  apply  the  moneys  which  they  hold  in  tinst  to  partnership  pur- 
poses, with  the  knowledge  of  tne  firm,  the  firm  are  responsible  for 
the  tmnsaction,  and  hold  the  moneys  as  debtors  to  the  cesiui  que 
trustJ'  In  cases  of  this  nature,  the  cestui  que  trust  has  a  right  to 
have  the  subject  of  the  breach  of  trust  restored  to  him  in  the  man- 
ner mo^t  beneficial  to  himself,  and  consequently  to  consider  it  either 
as  a  debt  from  the  time  the  breach  of  trust  took  place,  or  to  be  made 
good  in  specie.  In  Clayton's  case,'  exchequer  bills  were  deposited 
with  bankers  without'  any  authority  to  the  firm  to  sell  them,  except, 
as  it  was  understood,  that  when  the  exchequer  bills  were  paid  off,  the 
bankers  were  to  buy  with  the  produce,  or  take  in  exchange  other 
exchequer  bills  to  be  held  by  them  in  the  same  manner.  Contrary 
to  this  agreement,  the  bankers  sold  the  ex<^heqiter  bills  without 
the  knowledge  of  the  creditor,  for  a  considerable  sum,  which  they 
applied  to  their  own  use.  Sir  William  Grant,  on  the  ground  that  the 
creditor  elected  to  take  the  money  due  to  him  as  a  debt,  directed 
interest  at  oh  per  cent  to  be  computed  upon  the  amount  produced  by 
the  sale,  from  the  period  at  which  the  money  came  into  the  hands  of 
the  partnership.^ 

1  Ex  parte  Heatou,    Buck,  886 ;    Ex  '  £z  parte  Watson,  2  Yes.  &  B.  414 ; 

parte   Apsy,  2  Bro.   265.    However,  if  SiuitU  y.  Jameson.  5  T.  K.  601. 

the  partners  of  an  executor  permit  him  . '  1  Mer.  572. 

to  place  his  account  as  executor  in  the  *  If  a  trustee  lend  trust  money  to  a 

general  books,  whether  thej  are  aware  firm  in  which  he  is  engaged,  or  to  any 

of  the  specific  contents  of  those  entries  other  firm  for  the  sake  of  making  a 

or  not,  it  seems  that  they  may  be  com-  profit,  he  may  be 'made  to  account  for 

pel  led  to  grant  tlie  cwtui  que  trust  a  and  pay  all  the  profits.     Heath  cote  ▼. 

free  inspection  of  the  books.    Freeman  Hulme,  1  Jac.  &  W.   122 ;  Docker  v. 

V.  Fairlie,  3  Mer.  44.  Somes,  2  Myl.  &  K.  656 ;   Palmer   v. 
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Of  UabditiMlbr  torti  commlttod  hjr  a  oopaxtiMr. 

Sec.  473.  A  learned  writer  obaerves  that,  though  partners  are  in 
general  bound  by  the  contracts ,  they  are  not  answerable  for  the  torofigs 
of  each  other.  If  they  all  join  in  one  trespass  or  tort,  of  course  they 
may  all  be  sued  and  compelled  to  make  compensation  for  the  injury 
they  have  committed  ;  but  this  action  arises  from  their  personal  mis- 
conduct, and  not  from  the  relation  of  partnership  which  subsists 
between  them.  With  regard  to  matters  quite  unconnected  with  the 
partnership  trade  or  business,  there  can  be  no  question  ;  and  in  gen. 
oral,  acts  or  omissions  in  the  course  of  the  partnership  trade  or  busi- 
ness, in  yiolation  of  law,  will  only  implicate  those  who  are  guilty  of 
them.  If  one  of  two  bankers  in  partnership  should  commit  usury  in 
discounting  bills;  if  one  of  two  attorneys  in  partnership  should  prac- 
tice without  a  certificate;  if  one  of  two  surgeons  in  partnership  should 
wantonly  ill-treat  a  patient,  the  innocent  copartners  certainly  could 
not  be  liable  to  an  action  for  penalties  or  damages.  However,  the 
rule  admits  of  exceptions.  Partners,  like  individuals,  are  responsible 
for  the  negligence  of  their  servants,  upon  the  maxim  of  qui  facU  per 
alium  facit  per  m,  and  if  one  of  the  partners  acts  he  is  considered  in 
this  instance  as  the  servant  of  the  rest.  In  these  cases  the  tort  is 
looked  upon  as  the  joint  and  several  tort  of  all  the  partners,  so  that 
they  may  either  be  proceeded  against  in  a  body,  or  one  may  be  sued 
alone  for  the  whole  of  the  damage  done.'  The  doctrine  contained  in 
the  preceding  paragraph  is  wamuited  by  several  cases,  to  some  of 
which  it  may  be  proper  to  advert. 

Whan  action  may  be  agaiiuit  alL 

Sec.  474.  Where  the  tort  is  joint  the  action  maybe  brought  against 
all  the  partners.  In  Moreton  v.  Hardem,*  an  action  on  the  case  was 
brought  against  three  defendants,  proprietors  of  a  stage  coach.  The 
declaration  stated  that  the  defendants  so  carelessly  managed  their 
coach  and  horses,  that  the  coach  ran  against  the  plaintiff  and  broke 


Mitchell,  2  id.  672,  n.    In  a  case  before  Hankej  y.  Garrett,  1  Ves.  236.     How. 

Lord  Tbnrlow,  where  the  assigTieeB  of  ever,  the  coart  has,  in  some  cases,  given 

a  bankrupt  bad  kept  the  bankrupt's  interest  on  profits,  but  the  general  rule 

fund   in    their  hands  for  eight  years  is  that,  where  a  trust  property  is  em- 

without  dividing,  and  one  of  them  ad-  ployed  in  a  trade  without  authority,  the 

mitted  that  he  had  lent  his  share  to  a  cettuis  guetrtut  shall  elect  to  take  either 

partnership  \n  which  he  was  engaged,  the  profits  for  the  whole  period,  or  in- 

jointly  with  his  own  money,  and  with-  terest  for  the  whole  period.     Docker  v. 

out  making  any  distinct  charge  of  in-  BomeR,  ntpra. 

terest,  he  was  decreed  to  pay  such  in-  >  Wats.  Partn.  285. 

terest  as  shonid  appear  to  have  been  *  4  Bam.  &  Gresl  223  ;  6  l>owl.  &  Ryl. 

made,  and  where  none,  4f.  per  cent.  275. 
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his  leg.  It  appeared  in  evidence  that  one  of  the  defendants  was  driy- 
ing  at  the  time  when  the  accident  happened,  and  the  jury  found  that 
it  happened  through  his  negligetU  driving.  It  was  held  that  the  plain- 
tiff might  maintain  case  against  all  the  proprietors,  although  he  might 
perhaps  have  been  entitled  to  bring  trespass  against  the  one  that  drove 
the  coach. 

Upon  the  same  principle,  it  has  been  laid  down,  that  partners  may 
be  sued  in  an  action  of  trover,  although  there  was  no  joint  conver- 
sion in  point  of  fact.  That  a  joint  conversion  may  be  raised  in 
point  of  law,  by  the  assent  of  the  partner  to  the  acts  of  his  copartner.' 
So,  it  has  been  held  that  a  bookseller  or  newspaper  proprietor  is 
answerable  for  the  acts  of  his  agent  or  copartner,  not  only  civilly  but 
criminally.* 

The  same  principles  apply  to  breaches  of  the  revenue  laws,  which 
are  in  the  nature  of  tort  Thus,  in  The  Attomey-Qeneral  v.  Stanny- 
forth,'  Nicholas  Skinner,  for  himself  and  company,  had  imported  a 
quantity  of  wine,  and  by  a  wrong  entry  in  the  custom-house  books 
the  Grown  was  defrauded  in  its  duties  535?.  The  discovery  being 
made  some  years  after,  this  information  was  brought,  which  prayed 
that  the  defendants  might  make  good  the  deficiency,  and  the  court 
decreed  accordingly  that,  though  the  importation  and  entry  were  only 
by  Skinner,  yet  all  the  partners  who  were  so  at  the  time  of  the  impor- 
tation were  liable  in  the  whole  to  the  crown. 

Aotion  may  be  against  one  or  alL 

Sec.  475.  Although  the  tort  be  joint,  the  action  may  be  brought 
against  any  one  of  the  partners.  Thus,  where  A  and  B  were  in  part- 
nership as  attorneys,  and  their  joint  names  were  inserted  in  their 
papers,  in  causes  in  their  office,  but  by  agreement  A  was  to  have  the 
profits  of  all  the  business  which  arose  from  his  own  connections,  it 
was  ruled  that  an  action  for  penalties  for  practicing  without  a  certifi- 
cate might  be  maintained  against  B,  although  the  suit  in  respect  of 
which  the  action  for  the  penalties  was  brought  was  conducted  by  A 
for  his  own  benefit  only,  B  deriving  from  it  no  advantage  whatever.* 

Again,  as  to  breaches  of  the  laws  of  the  customs.  In  the  Attor- 
ney-General V.  Burges,*  upon  an  information  by  way  of  deven- 
erunt,  for  the  treble  value,  on  the  statute  *8  Anne,  for  goods  that 

>  NicoU  y.  Glennie,  1  M.  &  S.  58a  *  Banb.  97. 

*Rex  Y.  Almon,  6  Barr.  2686  ;  Rex  ▼.  *  Edmonson  ▼.  Davis,  4  Esp.  14. 

Pearce,  1  Peake,  75;  Rexv.  Topham,  4  *Bunb.  22S;  and  see  the  Attorney- 

T.  R  136.  General  v.  Weeks,  id. 
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came  to  the  hjiidi  of  the  de£eiiduit«  knoving  thej  had  not  paid  the 
daties,  it  vas  detommed  bj  Lord  Chief  Baron  Pengellj  that  if  one 
of  seTenl  paitnen  ia  coDoemed  in  smoggling,  on  aoooont  of  the 
eopartnerdiip  tiade;,  the  Crovn  maj  come  against  anjone  of  the  pan- 
nets  for  the  whole  penaltr,  it  being  in  the  nature  of  a  t^ri,  and  not  of 
a  ocmtnet ;  jost  as,  in  canet  of  iori,  a  snbject  might  crane  npcn  anj 
one  concerned  in  the  lariL 


Sxc  476.  So,  in  The  King  t.  Manning,'  npon  an  infomalioo  br 
war  of  denmenadj  to  reeoTcr  treble  the  ralne  <^  one  handrsd  veigfat 
of  tea  oome  to  the  hands  of  the  defendant,  it  was  held  that  the  infor- 
mation was  maintainable  against  the  defendant  separatelj,  thongii 
another  was  concerned  jointly  with  him  in  the  smnggling  ;  and  that, 
inasmndi  as  the  whole  of  the  goods  were  left  in  his  eastodT  whUe  the 
other  went  ont  to  look  for  a  pnrDhaser,  he  was  liable  for  tzeUe  the 
Tahie  of  the  whole.  Bot  in  this  ease  it  is  laid  down  bj  Lord  Chief 
Baron  Comjns  that  if  the  partners  had  divided  the  goods  aft^  dicir 
porchase,  the  defendant  coold  be  liable  onlj  to  the  treble  valne  of  Us 
diare,  and  no  more,  for  no  more  came  to  his  hand  or  pfwewimi ;  far« 
thongh  joint  tenants  are  seised  or  pnwwBwd  per  mjt  H  per  tarf  (that 
is,  80  far  poawssed  of  the  whole  that  none  can  saj  till  partition  made 
that  this  or  that  part  is  not  in  his  puflstsnion),  yet  ther  in  r^t  and 
reality  are  possessed  of  no  more  dian  the  proper  share  or  pnrparty. 
As,  therefore,  they  give  or  dispose  of  no  more,  so  neithv  can  they 
ixxkit  any  more. 

Sbc  477.  And  deaiiy,  those  partners  alone  are  liable  in  respect  of 
a  tort  who  are  privy  to  the  lorf.  Tbos,  if  two  persons  ym.  stock 
together  and  bny  goods  on  their  joint  aoeonnt,  and  one  akme  is 
connsant  that  the  goods  are  mn  and  nncnstonied,  he  alone  is  liahle.* 

*  Com.  Bep.  €16l  Id. 
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CHAPTER  XIX. 

OF  EXEMPnOKS  FROM  LIABILITY. 

Sbc.  478.  Where  ooutnct  ia  hj  deed. 

Sec.  479.  No  implied  power  to  bind  bj  deed. 

Sbc.  480.  Bond  made  by  one  partner,  binding  on  firm  when. 

Sbc.  481.  American  doctrine. 

Sbc.  483.  Rale  does  not  extend  to  releaaeB. 

Sbc.  488.  Releases  by  deed. 

Sbc.  484.  Warrant  of  attorney. 

Sec.  485.  Submission  to  arbitration. 

Sbc.  486.  The  partner  executing  is  bound. 

Whore  the  oontnot  Is  by  deed. 

Seo.  478.  The  law^  from  the  necessity  of  encouraging  commerce^ 
recognizes  the  universal  custom  of  merchants  which  allows  one  part* 
ner  to  hind  his  copartner  by  bills  of  exchange.  But  there  is  no  need 
to  extend  that  custom  to  instruments  which  are  not  negotiable,  and 
which  are.  attended  with  such  solemnities  that  they  who  rely  on  them 
as  securities  must  know  under  what  circumstances,  and  on  whose 
'  credit,  they  are  executed. 

One  partner,  therefore,  has  no  implied  authority  to  bind  his  copart- 
ner by  deed.     In  the  case  of   Harrison  v.  Jackson,*  an  action  of 

1  7  T.  R.  207.    Generally,  one  partner  the  general  powers  of  a  partner.     Don- 

cannot  b'.nd  his  copartner  by  a  sealed  aldson  ▼.  Kendall,  3  Ga.  Dec.  287.    An 

instrument,  as  by  a  deed.     Gram  v.  Se-  instrument  under  seal,  including  a  deed, 

ton,  1  Uall  (N.  Y.  S.  C),  262 ;  Green  executed  by  one  partner,  is  valid  if  exe- 

Y.  Beals,  2  Gai.  254 ;  Gates  ▼.  Graham,  cuted  in  pursuance  of    prior    special 

12   Wend.    ( N.   T.  j   58 ;    Skinner   y.  authority  or  if  it  is  subsequently  ver- 

Dayton,  19  Johns.  (N.  T.)518;  Little  ▼.  bally  ratified  by  the  firm.     Grady  y. 

Hazard,  5  Harr.  (Del.)  291  ;  Fitchburgh  Robinson,  28  Ala.  289;  Herbert  y.  Han- 

Y.  Boyer,  5  Watts  (Penn.)  159 ;  Fleming  rick,  16  id.  581 ;  Drumwright  y.    Phil- 

Y.  Dunbar,  2  Hill  (S.  C),  582  ;  Napier  y.  pot,  16  Ga.  424 ;  Haynes  y.  Seaohrest, 

Gatrou,  2  Humph.'  (Tenn.),  584;  Massey  18  Iowa,  455  ;   Ely  y.  Hair,  16  B.  Monr. 

Y.  Pike,  20  Ark.  92.     But  this  rule  does  (Ky.)  280  ;  Pike  y.  Bacon,  20  Me.  280 ; 

not  apply,  where  the  deed  would  be  Cady  y.  Sheperd,  11  Pick.  (Mass.)  400; 

equally  operative  If  it  was  not  sealed  or  Clement  v.  Brush,  3  Johns.  (N.  Y.)  Gas. 

acknowledged.      PurYiance   y.   Suther-  180 ;  Swan  y.  Stedman,  4  Mete.  (Mass.) 

land,  2   Ohio  St.  478;  Tapley' y.  But-  548 ;  Fox  y.  Norton,  9  Mich.  207 ;  G win n 

terfield,  1  Mete.  (Ky.)  515.     The  reason  y.  Rooker,  24  Mo.  290 ;  Smith  v.  Kerr.  3 

alleged,  why  one   partner  cannot  bind  N.   T.    144;    Gram  y.  Seaton,  1  Hall 

his   copartner  by  deed,  is,  that  the  act  rN.  Y.)  262;  Bond  y.  Aitkin,  6  Watts 

is    one     requiring     special    authority,  a  S.  (Penn.)    165 ;   Johns    y.   Rattin, 

That  is,  that  it  is  not  embraced  under  80  Penn.  St.  84 ;   Lowery  y.  Drew,  18 
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covenant  was  bronghfc  upon  an  agreement  of  three  parts^  stated  in  the 
declaration  to  have  been  made  between  the  defendants  Jackaon, 
Sykes,  and  Rushworth^  merchants  and  partners,  of  the  first  part ;  W. 
and  J.  Harrison  of  the  second  part,  and  the  plaintiff^  of  the  third  part; 
of  one  part  of  which  said  agreement^  as  being  sealed  with  the  seal  of 
the  said  W.  Sykes,  for  himself  and  the  other  two  defendants,  the 
plaintiff  made  a  profert  in  conrt.  The  defendants  pleaded  non  est 
factMm,  At  the  trial  it  appeared  that  the  defendants  were  partners. 
The  agreement  stated  in  the  declaration  was  produced^  and  the  sub- 
scribing witness  proved  that  it  was  executed  in  his  presence  by  the 
defendant  Sykes,  in  the  following  form  :  "  For  Jackson,  Self,  and 
Bush  worth. — ^W.  Sykes;"  but  neither  Jackson  nor  Rush  worth  waa 
present  at  the  execution.  The  question  reserved  for  the  opinion  oi 
the  Court  of  King's  Bench  was,  whether  such  execution  of  the  agree- 
ment by  the  defendant  Sykes  was  binding  on  the  other  defend- 
ants, Jackson  and  Bushworth.  The  court  held  that  it  was  not  Lord 
Kenyon — *^The  law  of  merchants  is  part  of  the  law  of  the  land; 
and  in  mercantile  transactions,  in  drawing  and  accepting  bills  of 
exchange,  it  never  was  doubted  but  that  one  partner  might  bind  the 

Tex.  786;   Wilson  v.  Hanter,  14  Wis.  ship  upon  a  sealed  in8tniment,esecated 

683.     And  such  ratification  or  assent  by  one  of  the  partners  in  tlie  partner- 

of  the  otlier  partner  or  partners  may  be  ship  name,  is  an  adoption  of  the  instru- 

implied  from  circnmstances.    Person  y.  ment,  and  the  defendant  cannot  object 

Carter,  8  Marph.  (N.  C.)  821 ;  Layton  y.  that  it  is  not  the  deed  of  the  partner- 

Hasting^s    2  Harr.  (Del.)  147 ;    Doe  y.  ship.    Dodge  y.  ATKay,  4  Ala.  346.    An 

Tupper,  12  Miss.    261 ;  Morse  y.   Bel-  obligation,  signed  with  the  partnership 

lows,  7  N.  H.  549 ;  Lucas  y.  Sanders,  1  name,  but  In  the  body  of  which  it  is  re- 

McMull.  (S.   G.)  811 ;    Lee  y.  Onstott,  cited  that  it  was  the  act  of  one  of  the 

1   Ark.   006;   Montgomery  y.  Boon,  2  partners,  and  ffiyen  as  a  security  for  his 

B.  Monr.  (Ky.)  244 ;  M'Cart  y.  Lewis,  indiyidual  debt,  is  not,  on  its  fac«,  a 

id.  267 ;   Cummings  y.  Carsily,    5  id.  partnership  act.    Scott  y.   Dansby,  12 

47 ;    Bentrin  y.  Zierlien,    4  Mo.  417 ;  Ahi.  714. 

Turbeyilley.Ryaii,lHttmph.(Tenn.)113.  One  partner  cannot  execute  a  bond 

Where  a  partner  executes  a  bond  in  under   seal,  in  the  partnership  name, 

the  name  of  the  firm,  and  upon  being  so  as  to  bind  the  other  partner  unless 

informed  that  it  did  not  bind  the  part-  he  subsequently  ratifies  the  act.  Gerard 

ners,  with  the  consent  of  the  obligor  y.  Basse,  1   Dall.  (Penn.)  119 ;  Hart  y. 

remoyes  the  seal,  and  redeliyers  it,  inth  Withers,    8    N.  J.  L.  285 ;    Button  y. 

the  intent  to  bind  the  company,  it  is  ef-  Hampson,  Wright  (Ohio),  98  ;   McDon- 

fectual  as  their  promissory  note.    Hor-  aid  y.  Eggleston,  26  Vt.  154;  Piersony. 

ton  y.  Child,4  Dev.  (N.  C.)  L.  460.  Hooker,  3  Johns.  (N.  Y.)  68. 

A  deed  executed  by  one  partner  is  But  such  a  bond  is  obligatory  upon 

good  and  binding  upon  his  copartner  if  the  partner  executine'  it     Williams  y. 

executed  in  his  presence,  and  by  his  Hodgson,  2  H.  &  J.  (Md.)  474 ;  Jones  y. 

consent.      United   States  y.   Astley,  8  Neals,  2  P.  &  H.  (Va.)  839  ;  Jackson  y. 

Wash.  508  ;  Fleming  y.  Dunbar,  2  Hill  Stanford,    19  Ga.   14.      And  upon  the 

(S.C),  582;  Modisett  y.  Lindley,  2BIackf.  others  if  they  expressly  or  impliedly 

(tnd.)  119;   Posey  y.  Bullitt,  1  id.  99;  assented  thereto.    Pettes  y.  Bloomer,  2t 

Fitchburgh  v.  Boyer,  6  Watte  (Penn.),  How.  Pr.  (N.  Y.)  317;  Price  y.   Alexan- 

159 ;  Mackay  y.  Bloodgood,  9  Johns.  (N.  der,  2  Greene  (Iowa),  427;  Day  y.  Laf- 

Y.)  285;  Little  y.  Hazard,  5  Harr.  (Del.)  ferty,  4  Ark.  450  ;  Henderson  y.  Barber, 

291.    An  action  brought  by  a  partner-  6  Blackf.  (Ind.)26. 
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rest.  But  the  power  of  binding  each  other  by  deed  is  now  for  the 
first  time  insisted  on,  except  in  the  Nisi  Prius  case  cited/  the  facts 
of  which  are  not  sufficiently  disclosed  to  enable  me  to  judge  of  its 
propriety.  This  would  be  a  most  alarming  doctrine  to  hold  out  to 
the  mercantile  world.  If  one  partner  could  bind  the  others  by  such 
a  deed  as  the  present,  it  would  extend  to  the  case  of  mortgages,  and 
would  enable  a  partner  to  give  to  a  favorite  creditor  a  real  lien  on  the 
estates  of  the  other  partners." 

Neither  does  a  general  partnership  agreement,  though  under  seal, 
authorize  the  partners  to  execute  deeds  for  each  other,  unless  a  par- 
ticular power  be  given  for  that  purpose.'  Generally,  therefore,  if  a 
deed  be  expressed  to  be  executed  by  A  ''for  himself  and  partner,"  it 
must  be  shown  that  A  had  authority  by  deed  from  his  partner  to 
execute.  The  partner's  subsequent  acknowledgment  of  A's  authority 
will  not  be  sufficient'  But  a  partner  may  bind  his  copartner  by  deed, 
if  he  have  a  special  power  under  seal  for  that  purpose.^ 

Ho  implied  authority  to  bind  liy  deed. 

Sec.  479.  However,  although  one  partner  has  no  implied  authority 
generally  to  bind  his  qppartner  by  deed,  yet  if  one  partner  execute  a 
deed  on  behalf  of  the  firm,  in  the  presence  and  with  the  consent  of 
his  copartners,  that  will  bind  the  firm  ;  in  such  case  the  sealing  and 
delivery  by  one  is  deemed  to  be  the  act  of  all.  In  the  case  of  Ball  v. 
Dunsterville,'  an  action  was  brought  on  a  bill  of  sale  ;  the  declaration 
stated  the  bill  of  sale  to  have  been  made  by  the  defendants,  and  sealed 
with  the  seal  of  one  of  them  for  and  on  behalf  of  himself  and  the 
other,  and  by  the  authority  of  the  other,  etc.  It  was  proved  at  the 
trial  that  one  of  the  defendants,  in  the  presence  of  the  other  and  by 
his  authority,  executed  the  instrument  for  them  both,  they  being 
partners  in  this  transaction ;  but  there  was  but  one  seal,  and  it  did 

*  Mears  v.  Serocold,  cited  by  Dam  pier,  *  Per  Lord  Kenyon,  Harrison  y.  Jack- 

arguendo,  thus :  *'  In  Mears  v.  Serocold,  son,  supra. 

the  defendant  pleaded  non  est  factum  to  *  Steiglitz  v.  Efginton,  Holt  (N.  P.  C), 
an  action  brought  on  a  joint  and  several  141 ;  Brutton  v.  Burton,  1  Chit.  707.  A 
bond ;  at  the  trial  it  appeared  that  surviving  partner  cannot  alone  convey 
Jack.son  was  in  partnership  with  Sero*  real  estate  of  the  firm  hj  deed.  Gal- 
cold  when  the  bond  was  given,  and  that  braith]  v.  Gedge,  16  B.  Monr.  (Ky.)  631. 
the  consideration  of  the  bond  was  a  *  Ibid.  And  see  Horselj  v.  Rush,  7  T. 
partnership  debt  due  from  Jackson  and  R.  2(^,  dted  ;  Appleton  v.  Binks,  5  East, 
Serocold  to  the  plaintiff,  and  that  Jack-  148 ;  Berkely  v.  Hardy.  8  Dowl.  k  Ryl. 
son  first  executed  the  bond  for  Serocold,  102.  See,  also,  Gerard  v.  Basse,  1  Dall. 
and  then  for  himself.  Lord  Mansfield  (Penn.)  119  ;  Hart  v.  Withers,  2  N.  J.  L. 
ruled,  that  for  a  partnership  debt  one  285;  McDonald  v.  Eggle8ton,26  Vt.  154; 
partner  had  authority  to  execute  a  bond  Pierson  v.  Hooker,  8  Johns.  (N.  Y.)  68. 
for  another,  and  thereupon  directed  a  *4  T.  R.  818, 
verdict  for  the  plaintiff." 
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not  appear  that  he  had  pat  the  seal  twice  upon  the  wax.  It  was 
objected  on  the  part  of  the  defendants,  that  the  instrnment  was  not 
properly  executed,  for  that  they  (not  being  a  corporation)  could  not 
have  a  common  seal ;  that  the  execution  by  one  could  not  operate  as 
an  execution  by  both,  even  though  they  both  consented ;  and  that  the 
authority  given  by  one  to  the  other  to  execute  a  deed,  should  itself 
have  been  conferred  by  deed.  But  the  Court  of  King's  Bench  were 
clearly  of  opinion  that  there  was  no  ground  for  the  objection ;  that 
no  particular  mode  of  delivery  was  necessary,  for  that  it  was  sufficient 
if  the  party  executing  a  deed  treated  it  as  his  own.  And  they  relied 
principally  on  this  deed  having  been  executed  by  one  defendant  for 
himself  and  the  other  in  the  presence  of  that  other.* 

Bond  made  by  one  partner  binding  on  firm,  whra. 

Sec.  480.  In  the  same  manner,  it  has  been  held  in  a  court  of  equity 
that  a  bond  is  binding  on  the  firm,  though  not  executed  by  all  the 
partners,  if  executed  in  the  name  of  the  firm  and  in  the  presence  of 
all  the  partners.  In  the  case  of  Burn  v.  Bum,*  a  bond  commenced 
thus :  '^  Know  all  men  by  these  presents,  that  we,  Mayne  ft  Co.,  of 
etc.,  are  held  and  firmly  bound,"  etc  The  condition  ran  thus : 
/^The  condition  of  this  bond  is  such,  that  if  the  above-bounden 
Mayne  ft  Co.,  their  heirs,  executors,  or  administrators,  shall  and  do 
well  and  truly  pay,"  etc. ;  and  the  instrument  concluded  thus  : 
''Mayne  &  Co,  Signed,  sealed,  delivered,  etc.,  in  the  presence  of  A. 
B."  The  bond  was  executed  by  Thomas  Mayne  only,  because  his 
name  stood  first  in  the  firm,  but  he  executed  it  with  the  privity  of 
the  two  other  partners,  who  were  both  present  at  the  execution.  It 
was  held  to  be  valid  and  binding  on  the  other  members  of  the  firm. 

In  a  recent  case  where  a  deed  giving  time  to  the  debtor  of  a  bank- 
ing firm  was  executed  by  one  of  the  partners  of  the  bank,  at  the 
banking-house,  in  the  following  manner:  ''  For  Self  and  partners,  S. 
O.  Smith,"  but  there  was  no  evidence  of  any  express  assent  to  or  dis- 
sent from  this  mode  of  signature  by  the  other  partners,  the  Court  of 
Exchequer  declined  to  give  any  opinion  as  to  whether  the  deed  was 
binding  on  the  other  partners  in  the  banking-house.' 

>  If  one  of  the  officers  of  the  Foreflt  55 ;  Fitzh.  tit.  Feoflfiment.  pi.  105 ;  Coin* 

pat  one  seal  to  the  rolls  by  aaaent  of  all  Dig.  Fait,    (A.    2).     See,  also,   IJnited 

the  verderere  and  other  omoere,  it  is  as  States  v.  Astlej,  3  Wash.  (U.S.  C.C.)  506 

good  as  if  every  one  had  put  his  several  Fleming  v.  Dunbar,  3  Hill  (S.  C),  SS2 

seal;  as  in  case  divers  men  enter  into  Modiselt  v. Lindlej,  2  Blackf.  (Ind.)  119; 

an  obligation,  and  thej  all  consent,  and  Fitchbum  v.Boyer,  5  Watts  (Penn.)  159; 

set  but  one  seal  to  it,  it  is  a  good  obli-  McKay  v.  Bloodgood,  9  Johns.  (N.Y.)  286. 

gation   of  them  all.     Lord  Lovelace's  '  3  Ves.  573 :  1  Hov.  Snpp.  410.    See 

case,  Sir  W.  Jones,  268,  cited  arffuendo  Orr  v.  Chase,  1  Mer.  720. 

in  the  principal  case.  See  Sheph.  Touch.  >  Smith  v.  Winter,  4  M.  ft  W.  454. 
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Amerioan  cmm  where  the  deed  wu  held  good. 

Seo.  481.  A  sealed  inBtrnment  signed  with  the  partnership  name, 

though  by  one  partner,  nnder  a  former  verbal  authority,  or  subse- 
quently ratified  by  them,  is  binding  upon  the  firm.'  And  where  an 
action  was  brought  by  a  partnership  upon  a  sealed  instrument  exe- 
cuted by  one  of  the  partners  in  the  partnership  name,  it  was  held 
to  be  an  adoption  of  the  instrument  by  the  partnership,  and  that  the 
defendants  could  not  object  that  it  was  their  deed.'  And  although 
one  partner  cannot  bind  another  by  deed  or  bond  by  virtue  of  the 
partnership  relation  merely,  yet  a  declaration  alleging  that  partners 
'^made  their  certain  writing  obligatory  signed  by  their  firm  name, 
and  sealed  with  their  seal,"  was  held  good  on  demurrer,  as  the  deed,  if 
it  was  the  deed  of  but  one,  must  be  shown  by  plea  on  the  part  of  the 
partner  who  did  not  execute  iV  The  rule  that  a  partner  has  ho 
power  to  bind  the  firm  by  deed  does  not  extend  so  far,  that  an  agree- 
ment is  no  evidence  at  all  against  the  firm.*  And  that  an  agreement 
in  writing  that  would  be  good  without  seal,  is  not  vitiated  by  the 
seal.^  But  a  contrary  doctrine  seems  to  be  held  in  Pennsylvania.  In 
Schmertz  v.  Shreeve^*  it  was  held  that  an  action  could  not  be  main- 
tained against  a  firm  on  an  instrument  under  seal  executed  by  one 
partner,  even  where  the  seal  was  not  essential  to  the  validity  of  the 
instrument. 

The  court,  by  Sharswood,  J.,  say,  "It  was  a  contract  to  deliver 
merchandise  at  a  future  time  for  a  certain  price  to  be  paid  by  the 
defendants,  and  the  suit  to  recover  damages  for  the  failure  of  the 
defendants  to  fulfill  that  engagement  It  was  therefore  an  executory 
contract,  imposing  a  new  original  liability  on  the  firm.  It  is  certainly 
true  that  a  seal  was  not  essential  to  its  validity.  But  that  is  not  the 
test.  It  rather  is,  did  it  change  its  nature  ?  This  is  unquestionable. 
A  seal  imports  a  consideration,  and  a  contract  under  seal  requires  no 
consideration  to  support  it.  Moreover,  there  is  no  limitation  pre- 
scribed by  law  to  an  action  on  a  specialty  or  covenant  under  seal.^ 

1  Grady  y.  Robinson,  28  Ala.  289;  Her-  Hemalej,  12  Qraj  (Mafls.),  226 :  Sherely 

bert  v.  Hanrick,  16  id.  581 ;  Drunwright  y.  Fearne,  88  Miss.    658 ;    Russell    y. 

V.  Philpot,  16  Qa.  424;  Haynes  v.  Se-  Annable,  104  Mass.  72. 

crest,  13  Iowa,  455 ;  Ely  v.  Hair,  16  B.  *  Dodge  y.  McKajr.  4  Ala.  346. 

Monr.  (Ky.)  230;  Pike  y.  Beacon,  20  Me.  *  Massey  y.  Pike,  20  Ark.  92. 

280;  Cady  y.    Shepenl,  11   Pick.  400;  *  Puryiance  v.  Sutherland,  2  Ohio,  478. 

Swan  y.  Stead  man.  4  Mete.  (Mass.)  548 ;  Md.     See,   also,   7  id.   175 ;   8a]e  y. 

Fox  y.  Norton,  9  Mich.  207;  Quinn  y.  Deshaur,  8  Leigh  (Va.),  548;  Ejle  y. 

Rooker,  24  Mo.  290 ;  Smith  y.  Kerr,  3  Roberts,  6  id.  495. 

N.  Y.  144;  Bond  v.  Aitkin.  6  W.  &  S.  •62  Penn.  St.  457;  1  Am.  Rep.  439. 

165  ;  Jolins  y.  Battin,  80  Penn.  St.  84;  ^  See,  also,  Fitchhorne  y.  Boyer,  5, 

Lowry  v.  Drew.  18  Tex.  786 ;  Wilson  t.  Watts  (Penn.),  159 ;  Bond  y.  Aitkin,  6 

Hunter,  14  Wis.  688  :  Dillon  y.  Brown,  W.  &  S.  (Penn.)  165;  Johnq  y.  Battin, 

11   Gray  (Maas.^  179 ;    Butterfield    y.  80  Penn.  St.  84. 
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But  the  common-law  yirtues  of  the  private  seal  seem  to  be  waning, 
and  its  foimer  qualities  are  growing  constantly  less.  In  many  States  a 
mere  scroll  has  been  substituted,  and  in  others  they  have  been  abolished, 
and  if  an  instrument  is  under  seal  it  is  of  no  higher  character  than  an 
unsealed  one.'  Under  a  statute  of  Missouri,  requiring  mortgages  of 
personal  property  to  be  acknowledged  as  conveyances  of  land  are 
required  to  be,  it  was  held  that  a  mortgage  \>j  a  partnership  might  be 
signed  and  acknowledged  by  one  of  the  partners  with  the  firm  name, 
although  his  name  does  not  appear  in  the  firm  name.'  And  in  Vir- 
ginia it  was  held  that  where  a  partner,  in  the  absence  of  his  copartner, 
executed  a  bill  of  sale  under  a  seal,  of  all  the  partnership  effects,  the 
sale  being  bona  0e  and  for  the  full  value  of  the  property,  and  made 
to  pay  a  pressing  debt  of  the  absent  partner,  was  binding  upon  him 
and  passed  the  whole  title  of  the  firm  in  the  property.'  And  an 
instrument  signed  by  the  partnership  name  and  sealed  with  a  single 
seal  is  binding  upon  all  the  partners  who  were  present  and  assented 
thereto.^  But  when  one  partner  conveys  the  joint  interest  and  the 
deed  is  signed  in  the  name  of  the  firm  by  one  member,  and  acknowl- 
edged by  him  as  his  act  and  deed,  it  was  held  necessary  for  the  party 
receiving  the  conveyance  to  show  that  the  partner  executing  the  con- 
veyance had  authority  so  to  do,  otherwise  it  will  only  convey  the  indi- 
vidual interest  of  the  partner.* 


ThB  rule  does  not  ejctend  to  reU 

Sko.  482.  The  general  rule  of  law  that  one  partner  cannot  bind  his 
copartner  by  deed,  although  applicable,  with  the  exceptions  which 
have  been  mentioned  to  every  deed  in  the  nature  of  a  grant,  yet 
appears  not  to  extend  to  releases.  It  has  been  said  by  a  learned  judge 
that  ^*  a  release  of  a  demand  executed  by  one  of  five  partners  would 
bind  all,  for  if  a  person  owe  money  to  five  several  partners,  he  is  not 
bound  to  pay  them  altogether,  but  may  pay  the  debt  to  any  one  of 
them  whose  receipt  or  discharge  operates  as  the  receipt  or  discharge 
of  the  whole  firm."*  Perhaps  this  observation  refers  rather  to  dis- 
charges of  minor  payments  in  the  ordinary  course  of  trade,  than  to 
releases  of  important  debts,  or  to  general  releases  of  all  debts  dae 

»  Williama  v.  Haynes,  27  Iowa,  251 ;  1  *  Day  v.  Lafferty,  4  Ark.  480 ;  Lee  v. 

Am.  Rep.  268.  Oristoll,  1  id.  206 ;  Henderaon  v.  Barbee» 

*Keck  V.  Fiflher,  68  Mo.  532;   see,  2  Blackf.  (Ind.)  26 ;  Price  v.  Alexander, 

also,    Patch    v.   Wheatland,   8    Allen  6  Gr.  (Iowa)  427  ;  Pettes  v.  Bloomer,  21 

(Mass.).  102  ;    Tapley  v.  Butterfield,  1  How.  (N.  T.)  317. 

Jietc.  (Mass.)  515.  *  Walton  v.  TuBten.  49  Miss.  569. 

» Corkner  v.  Stuart,  6  Gratt.  (Va.)  197.  •  D.  Best,  C.  J.,  10  Moore,  398. 
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from  a  debtor  to  the  firm,  because,  the  convenience  arising  to  the 
customer  by  his  being  permitted  to  pay  his  debt  effectually  to  one  of 
several  partners,  seems  hardly  a  sufficient  foundation  for  any  general 
rule  of  law  regarding  deeds  of  release  executed  by  one  partner  in  the 
name  of  the  copartnership. 

But  however  this  may  be,  it  seems  to  be  the  prevailing  opinion, 
though  the  point  has  not  been  expressly  decided,  that  in  all  cases  a 
release  by  one  of  several  partners  to  a  debtor  of  the  firm  binds  the 
firm.  In  Bolle's  Abridgment  it  is  laid  down  that,  ^^  if  there  are  divers 
obligees,  and  one  release,  it  bars  all.'  And  in  Perry  v.  Jackson,"  Lord 
Kenyon  says:  '^  A  partner  may  release  as  well  as  create  a  debt"  It 
has  also  been  laid  down  that  if  copartners  are  creditors,  and  come 
in  under  a  composition  deed  which  is  in  the  nature  of  a  release,  and 
usually  contains  a  clause  of  release,  it  binds  all  if  executed  by  one, 
and  may  be  pleaded  in  bar  of  an  action  brought  for  the  previous  debt, 
either  in  conjunction  with  him  who  executed  it,  or  by  the  others  as 
8ui*viving  partners  after  his  death.'  It  has  likewise  been  stated  gen- 
erally that  one  partner  may  release  partnership  debts.^  And  Lord 
Eldon,  speaking  of  the  case  of  Harrison  v.  Jackson,  says  :  "  The  ques- 
tion depended  in  a  great  measure  on  the  nature  of  the  deed.  I  take 
it  that  that  was  a  deed  by  which  one  partner  signing,  sealing,  and 
delivering  for  himself  and  his  partners,  undertook  to  make  a  grant; 
the  effect  of  sach  a  deed  is  very  different  from  the  effect  of  a  release/ 

In  the  case  before  his  Lordship,  the  bill  was  filed  by  a  surety  in  a 
bond  against  the  partners,*  stating  that  they  having  agreed  to  execute 
a  release  to  the  principal,  in  consideration  of  an  assignment  of  his 
effects,  one  alone  executed  the  release,  signing  and  sealing  it  for  him- 
self and  his  copartners.  The  bill  then  alleged  that  the  release  being 
executed  by  one  partner  only,  the  plaintiff  could  not  defend  himself 
at  law  and  prayed  that  it  might  be  declared  a  good  discharge  in  equity 
against  the  surety,  that  the  defendants  might  be  restrained  from  pro- 
ceeding on  the  bond  at  law,  and  that  the  bond  might  be  delivered  up 
to  the  plaintiff  to  be  canceled.  The  defendants  put  in  a  general 
demurrer,  insisting  that  the  release,  though  executed  by  one  partner 
only,  might  be  pleaded  at  law  to  an  action  brought  by  both,  and  there- 
fore that  the  plaintiff,  having  by  his  own  statement  a  defense  at  law, 

*  1  Roll.  Abr.  410,  d.  Tooker's  case,  2  Rep.  88,  and  D.  arg. 
M    T.    R.    519.       See    ElllBon     y.    Wood,  Swan  ▼.  Steele,  7  East,  211. 

Dezell.  »  Hawkshaw  ▼.  Parkins,  2  Swanst.  544. 

»  Wats.  Partn.  225.  •  The  principal  in  the  bond  was  out  of 

*  Mont  Partn.  24,  citing  the  dictum  in    the  jurisdiction. 
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had  no  remedy  in  equity.  Lord  Eldon  seemed  to  be  clearly  of  opinion 
that  such  a  release  might  be  pleaded  at  law.  But  he  held  that  whether 
the  plaintiff  had  or  had  not  a  defense  at  law  was  in  this  case  imma- 
terial ;  for  that  here,  the  defendants  having  agreed  to  execute  a 
release,  and  an  assignment  having  been  made  in  performance  of  that 
agreement,  that  would  sustain  the  agreement  in  equity,  if  not  in  a 
court  of  law.  Besides,  the  bill  prayed  relief,  whicn  could  not  be 
obtained  at  law,  the  delivery  of  the  bonds  to  be  canceled.  On  these 
latter  grounds,  therefore,  he  overruled  the  demurrer." 

Whatever  be  the  force  and  effect  of  a  release  by  one  partner  of  part- 
nership debts  in  general,  it  seems  clear  that  one  of  two  partners  may 
release  a  cause  of  action  brought  by  the  two.*  This  will  be  agun 
mentioned  at  a  future  page. 

Releases  by  deed. 

Sec.  483.  The  English  doctrine  on  the  subject  of  releases  by  deed 
has  been  followed  in  this  country,  although  there  would  seem  to  be 
no  distinction  founded  upon  principle  between  this  and  deeds  for 
other  purposes.'  So  a  partner  may  by  an  instrument  under  seal 
authorize  a  third  person  to  discharge  a  debt  due  the  firm.^ 

Warrant  of  attorney. 

Sec.  484  A  warrant  of  attorney  under  seal,  executed  by  a  person 
for  himself  and  partner  in  the  absence  of  the  latter,  but  with  his  con- 
sent, is  a  sufficient  authority  for  signing  judgment  against  both.' 
However,  the  reason  for  this  decision  seems  to  have  been,  that  a  war- 
rant of  attorney  to  confess  judgment  need  not  be  under  seal. 

Submission  to  arbitration. 

Sec.  485.  One  partner  cannot  bind  his  copartners  by  submission  to 
arbitration,  whether  the  instrument  be  under  eeal  or  otherwise.  In 
Stead  V.  Salt,'  three  out  of  five  joint  contractors  signed  a  submission 

iHawkshawT.  Parkins,  2  Swanst.  0^9.  *  Brutton  v.  Barton,  1  Chit.  707;  see 

'  Per  Dallas,  J.,  4  Moore,  104.  Kinnersley  v.  Masnen,  5  Taunt.  2€4. 

•  «  Halsey  v.  Whitney,   4  Mass.  206  ;  MO  Moore.  395;  3  Bing.  101. 

Bruen  ▼.  Marquand,  17  Johns.  (N.  Y.)  In  Parkes  v.  Smith.  15  Ad.  A  El.  297, 

68.;  Smith  v.  Stone,  4  Gill  &  J.  (Md.)  it  was  held  that  a  submission  made  by 

810 ;  Pierson  v.  Hooker,  3  Johns.  (N.Y.)  all  the  partners  was  good,  as  to  all  mat- 

68 ;  Beach  v.  Olendorf,  1  Hilt.  (N.  Y.)  ters  within  the  terms  of  the  submission, 

41 ;  McBride  v.  Hagan,  1  Wend.  (N.  Y.)  acted  npon  by  the  arbitrators.    Kimball 

326 ;  Morse  v.  Bellows,  7  N.  H.   549 ;  v.  Walker,  30   111.  482 ;    Tomlinson  v. 

Cratwell  v.  De  Rossett,  6  Jones'  (N.  C.)  Hammond,  8  Iowa,  42 ;  Ihiter  v.  Witting- 

L.    268;    United    States    v.  Astley.  8  ton.  1  HiU  (N.  Y.),  819;  Biler  v.  Rupet. 

Wa8h.(U.  S.  C.  C.)508.  34  Mo.  524;    Haynes  ▼.   Forakall,  13 

<  Wells  ▼.  Evans,  20  Wend.  (N.  Y.)  Me. 
251 ;  22  id.  824. 
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to  arbitration,  not  under  seal,  in  respect  of  the  price  of  some  work 
which  had  been  done  for  them  in  the  course  of  their  joint  undertak- 
ing, and  the  Court  of  Common  Pleas  held  that  this  instrument  was 
not  binding  on  the  two  who  did  not  sign,  although  the  subject-matter 
referred  to  arose  out  of  the  business  in  which  they  were  jointly 
engaged. 

And  the  case  of  Stead  v.  Salt  has  been  acted  upon  in  a  recent  case, 
where  the  parties  concerned  were  general  partners.  *  Thero  the  plain- 
tiff brought  his  action  of  assumpsil  upon  an  award,  which  had  been 
imide  for  the  purpose  of  settling  certain  differences  which  had  arisen 
between  himself  and  his  partners,  Pares  and  Heygate.  It  appeared 
that  the  submission  was  by  parol  on  the  part  of  Pares,  but  there  was 
no  evidence  of  any  express  assent  to  the  reference  either  by  the  plain- 
tiff or  Heygate,  and  on  the  ground  that  the  submission  of  Heygate 
was  not  proved,  the  plaintiff  was  nonsuited.  Upon  an  application  to 
the  Court  of  Exchequer  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
the  court  refused  the  application.  Lord  Abinger  observing  that  there 
was  sufficient  authority  for  saying  that  one  partner  cannot  bind 
another  by  a  submission  to  arbitration.  '^  I  do  not  mean  to  say,^' 
added  his  Lordship,  ''  that  such  assent  must  be  given  in  any  particu- 
lar form  of  words,  or  that  it  requires  to  be  under  the  hand  of  the 
copartner.  All  that  there  should  bo  is  some  evidence  of  an  actual 
authority  conferred.  Such  a  power  does  not  arise  out  of  the  relation 
of    partnership,  and    is    not  therefore    to  be    inferred  from    such 

relation.." 

• 

115 ;  Coleman  v.  Coleman,  13  Rich.  (S.  1  Pet.  (U.  S.)  228  ;  Morrow  v.  Riley,  15 

C.)  L.  183 :  Gibson  y.  Moore,  0  N.  H.  Ala.  710.    See,  holding  that  one  partner 

5^.    And,  when  in  order  to  secure  the  may  submit  to  arbitration  Southard  v. 

rights  of  the  firm  under  a  contract,  it  is  Steele,  8  T.  B.  Monr.  (Ky.)  438;  Halleck 

necessary  that  a  submission  should  be  ▼.  Marsh,  25  III.  50.  An  award,  although 

made  —  as  to  secure  a  loss  under  an  in-  otherwise  valid,  may  be  set  aside  for 

surance  policy  —  one  partner  may  agree  fraud   even    after  judgment    thereon, 

to  submit,  when  the  others  are  away.  Chambers  v.  Crook,  42  Ala.  173. 
and  the  submission  is  valid,  unless  they        ^  Adams  v.  Bankhart,  1 C.  M.  &  R.  081. 

afterward  dissent.     Brink  .v.  New  Am-  See  Boyd  v.  Bmerson,  2  Ad.  &  £11. 184. 

sterdam  Fire  Ins.  Co.,  5  Robt.  (N.  Y.  8  See,  also,  Carthaus  v.  Ferrers,  1  Pet. 

C.)  104.    Generally,  however,  such  sub-  222  ;  Jones  v.  Bailey,  5  Cal.  845 ;  Wood 

mission  made  by  one  partner  is  void.  v.  Sheperd,  2  Pratt  &  H.   (Va.)  442  ; 

Harrington  v.  Higham,  18  Barb.  (N.  Y.)  Buchoz  v.  Grandjoin,  1  Mich.  867 ;  Mar- 

661 ;   Martin  v.   Thrasher,  40  Vt.  465 ;  tin  v.  Thrasher,  40  Vt.  460  ;  but    see 

Stead  V.  Salt,  10  Moore,  889  ;  McBride  Buchanan  v.  Curry,  where  the  partners 

V.  Hogan,  1  Wend.  (N.  Y.)  837 ;   Wood  received  the  fruits  of  the  award  ;  see, 

V.  Shepperd,  2  P.  &  H.  457 ;  Adams  v.  also,  contrary  doctrine  where  the  agree- 

Bankart,  6   Tryw.  425;    Armstrong  v.  ment  was  not  under  seal.     Hallack  v. 

Robinson,  6  G.  &  J.  (Md.)422;  Abbott  March.  25  111.  48;  Taylor  ▼.  Corgel,20 

V.  Dexter,  6  Cush.  (Mass.)  108;  Jones  v.  Miss.  248. 
Bailey,  5  Cal.  845 ;  Earthaus  v.  Ferrer, 


764  Mutual  Bights  or  Pabtksbs. 

The  partner  ezeoutiiig  is  bom&cL 

Sbc.  486.  In  all  that  precedes,  the  question  has  been,  whether  the 
partner  not  executing  the  instrament  is  bonnd.  Bnt,  where  a  partner 
executes  a  deed  for  himself  and  his  copartner,  it  has  frequently  been 
decided  that  he  himself  is  bound,  though  his  copartner  is  not  In 
the  case  of  Elliott  v.  Dayis/  one  Davis,  intending  to  execute  a  joint 
and  several  bond  for  himself  and  his  copartner  Marsh,  executed  one 
in  this  form  :  ^'  Enow  all  men  by  these  presents,  that  I,  T.  Davis,  and 
O.  Marsh,''  and  signed  it  '^  Davis  and  Marsh."  He  also  sealed  and 
delivered  it  as  his  deed.  Marsh  was  ignorant  of  the  transaction. 
It  was  held  that,  as  he  had  no  authority  to  bind  Marsh,  the  bond 
became  his  several  bond,  and  not  the  joint  and  several  bond  of  him- 
self and  Marsh. 

Again,  where  G  had,  in  behalf  of  himself  and  partner,  entered  into 
a  submission  to  an  award,  it  was  held  that  G  was  bound  by  the  sub- 
mission, though  his  copartner  was  not,  and  that  he  was  liable  in  an 
action  for  non-performance  of  the  award.' 

Where  an  award  of  partnership  matters  in  general  is  offered  in  evi- 
dence against  a  partner,  it  must  be  proved  that  the  deed  of  submis- 
sion was  executed  by  all  the  partners,  for  the  submission  of  the  others 
is  the  consideration  to  each  partner  to  submit  to  the  arbitration.  A 
and  others,  partners,  entered  into  a  deed  of  covenant  that  the  copart- 
nership accounts,  and  all  matters  in  difference  between  the  parties,  or 
any  two  of  them,  should  be  referred  to  arbitrators.  The  arbitrators 
made  their  award,  by  which  they  found  a  balance  due  to  A  on  the 
partnership  account,  and  a  balance  due  to  A  from  H,  another  of  the 
partners*  H  became  bankrupt,  and  A  was  his  petitioning  creditor 
and  assignee.  In  an  action  of  trover  by  A,  the  assignee,  against  the 
other  partners,  the  plaintiff's  counsel  put  in  the  deed  of  covenant, 
but  was  only  able  to  prove  the  execution  of  it  by  A  and  H,  although 
it  appeared  on  the  face  of  it  to  have  been  executed  by  all  the  partners. 
The  question  then  was,  whether  the  award  which  was  founded  on  the 
deed  of  covenant  could  be  received  in  evidence ;  and  the  court  held 
that  it  could  not.  Lord  Ellenborough  said  that  if  this  covenant 
were  to  bind  H,  he  might  lose  the  benefit  of  the  submission  of  all  the 
others,  which  might  have  been  his  inducement  to  submit  the  matters 
in  difference  between  him  and  A.     And  he  added  that  the  principle 


1 2  Boa.  He  Pall.  838.  '  Strangford  v.  Qreen,  2  Mod.  228. 
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was  strongs  and  wanted  no  authority  to  support  it,  that  there  should 
be  the  accession  of  all  the  parties  to  the  common  agreement  of  all^ 
which  was  the  consideration  to  each  for  entering  into  the  agree- 
ment.* 

1  Antram  ▼.  Chase,  16  East,  209.  That  Hastings,  2  Harr.  (Del.)  147;  Potter  v. 

the  ezecutloa  by  deed,  if  void  M  to  the  McCoy,  26  Penn.  St.  458 ;  Hoekinson  ▼. 

partnership,  binds  those  executing  it,  Blliott,  62  id.  S^d ;  Armstrong  ▼.  Bobin- 

see  Jackson  y.  Stanford,  19  Ga.  14 ;  Doe  son,  5  Qill  &  J.  (Md.)  412. 
V.  Tnpper,   12  Miss.  261;   Lajton  y. 
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CHAPTER   XX. 

WHERE  THE  COKTEACT  IS  SEVS&AL  IN  LAW. 

Hbc.  487.  Where  contract  is  executed  la  the  name  of  the  partners  only. 

Sec.  4S8.  Advancing  money  and  taking  security  of  partner. 

Sec.  489.  Grounds  on  which  liability  rests. 

Sec.  490.  Principle  on  which  firm  is  charged. 

Sec.  491  When  loan  to  one  partner  becomes  debt  against  the  firm. 

Sec.  492.  Rule  in  Ex  parte  Raleigh  explained. 

Sec.  498.  Creditor  must  have  acted  with  due  caution. 

Sec.  494.  Where  the  contract  in  fact  is  made  with  the  firm. 

Sec.  495.  Rule  in  Denton  v.  Radie. 

Sec.  496.  Contract  with  one  partner. 

Sec.  497.  May  bind  firm  as  to  matters  arising  out  of  its  usual  transactions. 

Sec.  498.  Contract  to  take  a  part  of  the  firm. 

Sec.  499.  Contracts  as  affected  by  the  custom  of  traae. 

Where  ezeouted  In  the  name  of  the  partner  only. 

Seo.  487.  It  is  possible  for  third  persons  to  enter  into  contracts  with 
an  individual  partner^  under  an  impression  that  such  contracts  are 
made  with  the  firm ;  the  law,  on  the  contrary,  adjudging  them  to 
have  been  made  with  the  individual  partner  only.  Instances  of  this 
kind  are  few,  but  they  may  occur  under  certain  circumstances.  Thus: 
1.  If  a  person  advance  money  to  the  firm,  and  take  the  separate  bill 
of  one  partner,  he  cannot  sue  the  firm*  on  that  security,  although  he 
may  possibly  succeed  in  an  action  against  the  firm  for  money  advanced. 
On  the  bill  the  contract  is  several,  and  the  individual  partner  alone 
can  be  sued  upon  it.  2.  A  person  may  contract  with  an  individual 
partner  in  a  matter  unconnected  with  the  partnership  business,  in 
which  case,  though  he  may  have  intended  otherwise,  his  contract  will 
only  be  several,  and  the  firm  will  not  be  liable.'  3.  A  person  may, 
upon  receiving  a  consideration,  assent  to  such  private  arrangements  of 
the  firm  as  shall  deprive  him  of  the  benefit  of  his  joint  contract.  4. 
Gases  may  arise  where,  by  the  custom  of  a  particular  trade,  a  contract 

'  D.  Baylejy  B.,  1  Cromp.  &  Jerv.  509  implied  authority  to  pledge  his  credit 
— '*  A  partj  is  not  liable  as  a  partner,  in  the  transaction  out  of  which  the 
except  he  give  to  his  partner  express  or    daim  arises." 
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made  with  one  partner,  is  not  binding  on  the  firm.  Other  sitnations 
and  circumstances,  attended  with  the  same  legal  result,  will  probably 
occur  to  the  mind  of  the  learned  reader.  The  various  matters  which 
we  have  above  adverted  to  will  deserve  our  consideration  in  the  pres- 
ent section. 

Advaaoing  money  and  taking  Mourity  of  a  partner. 

Seo.  488.  If  a  person  advance  money  even  for  the  purposes,  of  a 
firm,  but  take  the  separate  security  of  one  partner,  the  partnership 
not  being  carried  on  in  that  partner's  individual  name,  ^he  contract 
as  evidenced  by  such  security  is  several,  and  a  several  action  only  can 
be  brought  upon  it.  In  the  case  of  Siffkin  v.  Walker,*  an  action  was 
brought  on  the  following  promissory  note  :  —  **  Two  months  after 
date,  I  promise  to  pay  J,  Siffkin  or  order  £300  for  value  received. — 
T.  Walker."  The  declaration  stated  that  the  defendants  made  their 
certain  promissory  note,  which  was  signed  by  Walker  for  himself  and 
Bowlestone,  whereby  they  promised  to  pay,  etc.  The  counsel  for  the 
plaintiff,  in  opening  the  case,  undertook  to  show  that  the  defendants 
were  jointly  indebted  to  the  plaintiff  on  a  charter-party  of  affreight- 
ment to  the  amount  of  £300,  and  that  the  note  declared  upon  was 
given  by  Walker  in  satisfaction  of  this  debt.  Lord  Ellenborough  — 
'^I  think  your  remedy  was  either  jointly  against  both  defendants  on 
the  charter-party,  or  separately  against  Walker  on  the  promissory 
note.  How  can  I  say  that  a  note  made  and  signed  by  one  in  his  own 
name,  is  the  note  of  him  and  another  person  neither  mentioned  nor 
referred  to  ?  The  import  and  legal  effect  of  a  written  instrument 
must  be  gathered  from  the  terms  in  which  it  is  expressed,  and  I  must 
treat  this  note  as  a  separate  security  for  a  joint  debt" 

The  principles  of  the  foregoing  decision  were  acknowledged  and 
confirmed  in  the  case  of  Emly  v.  Lye.^  There  it  appeared  that 
George  Lye  and  £.  L.  Lye,  being  carriers  and  partners,  employed 
Home  as  their  book-keeper,  and  Home  was  in  the  habit  of  receiving 
bills  from  his  employers,  some  drawn  in  the  name  of  the  firm, 
some  by  G.  I^ye  only,  and  others  by  E.  L.  Lye.  Home  carried 
these  bills  to  Burrough,  who  was  not  acquainted  with  the  defend- 
ants, but  had  received  strong  recommendations  of  them,  and  they 
were  discounted  by  Burrough  at  various  times,  he  making  no  dis- 
tinction between  the  bills,  but  conceiving  that  they  were  all  drawn 
on  the  partnership  account    The  proceeds  of  the  bills  were  remitted 

« 2  Camp.  808.  « 16  East,  7. 
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and  paid  by  Home  to  the  partnership  aeconnt,  and  the  discount 
thereof  allowed  to  him  in  his  account  with  the  partnership.  Bur- 
rough  having  become  bankrupt  his  assignees  brought  their  action 
against  both  partners  on  the  separate  bills  ef  E.  L.  Lye,  and  obtained 
a  verdict  for  the  amount.  The  defendants  then  obtained  a  rule  nisi 
to  set  aside  the  verdict  and  enter  a  nonsuit;  and  it  appears  from  the 
report  of  the  case  that  the  counsel  for  the  plaintiffs,  in  arguing  against 
the  rule,  relied  only  on  the  money  counts,  giving  up  the  counts  on  the 
bill,  on  the  authority  of  the  case  of  Siffkin  v.  Walker.  And  per  Lord 
Ellenborough,  '*The  first  counts  of  this  declaration  have  been  prop- 
erly enough  abandoned,  for  unquestionably  on  a  bill  of  exchange 
drawn  by  one  only,  it  cannot  be  allowed  to  supply  by  intendment  the 
names  of  others  in  order  to  cliarge  them.  If  the  plaintiffs,  there- 
fore, would  rest  their  claim  upon  the  bills,  they  must  confine  '**  to 
E.  L.  Lye.'' 

Qroimdi  on  whloh  UabOity  resti. 

Sec.  48k  Upon  these  two  cases  it  is  to  be  observed  that  in  the 
former  the  plaintiff  had  the  joint  security  of  the  charter-party,  on 
which  he  might  have  sued  the  firm,  but  in  the  latter  cose,  the  plain- 
tiffs had  no  joint  security,  and  having  failed  on  the  money  counts, 
they  were  without  any  remedy  against  the  partners  jointly.  The 
grounds  on  which  they  so  failed  are  well  worthy  of  attention.  It 
appears  that  Burrough  had  strong  recommendations  of  the  defendants, 
and  conceived  that  the  bills  were  all  drawn  on  the  partnership  account. 
This,  however,  was  held  not  to  raise  any  contract,  by  way  of  loan, 
between  him  and  the  partnership,  the  judges  treating  the  transaction 
as  a  mere  matter  of  discount.  Lord  Ellenborough — '^  It  is  contended 
that  as  the  proceeds  went  to  the  use  of  the  partnership,  the  partners 
are  therefore  liable  upon  the  •other  counts.  I  am  at  a  loss  to  discover 
what  difference  that  circumstance  can  make,  if  it  were  originally  a 
mere  matter  of  discount,  and  I  do  not  find  any  evidence  to  show 
that  it  was  any  thing  else.  It  was  supposed,  indeed,  by  Burrough 
(the  bankrupt),  that  the  money  would  be  applied  to  the  partnership 
use;  and  to  such  use  it  was  in  fact  applied;  but  nothing  passed  from 
the  defendants  to  induce  him  to  believe  that  it  was  a  partnership 
concern,  and  to  lend  his  money  on  that  account.  It  does  not  appear 
that  any  contract  of  that  sort  took  place,  nor  any  thing  more  than  the 
mere  discount  of  the  bills;  and  it  would  be  highly  dangerous  to  fol- 
low the  proceeds  into  the  hands  of  every  party  to  Whose  use  they  may 
be  applied.    In  the  absence,  therefore,  of  any  express  contract  between 
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the  polities,  it  appears  to  me  that  we  must  treat  the  transaction  as  a 
mere  disconnfc  of  the  bills.''  G-rose,  J.:  '^It  is  contended  that  this 
was  money  lent  to  the  partnership,  but  ic  was  only  mere  matter  of 
discount,  and  not  money  advanced  on  the  general  security  of  the 
partnership,  although  it  was  applied  to  their  use.  At  the  time  when 
the  discount  took  place^  the  partnership  had  made  no  contract  with 
the  discounter,  who,  therefore,  must  be  taken  to  have  purchased  the 
bills  of  one  of  the  partners  only.  If  the  partners  were  not  liable  at 
the  time  when  the  discount  was  made,  the  subsequent  application  of 
the  money  cannot  make  them  liable."  And  Le  Blanc,  J.:  *' Where 
another  security  is  not  required,  the  party  who  discounts  a  bill  of 
exchange  stands  in  the  situation  of  a  purchaser  of  the  bill,  and  there- 
fore cannot  recover  against  the  person  with  whom  he  discounts  it,  and 
whose  name  is  not  on  the  bill,  the  jnoney  advanced  by  way  of  dis- 
count." 

Perhaps  this  decision  might  have  been  given  in  words  of  broader 
application.  In  £x  parte  Hunter,*  where  A  lent  B  a  sum  of  money 
for  the  purpose  of  being  applied  to  a  partnership  in  which  he  was 
engaged,  and  had  taken  B's  separate  bond  for  the  amount;  upon  the 
application  of  A  to  p^e  as  a  joint  creditor  against  the  firm,  Lord 
Hardwicke  said:  ^'  It  has  been  contended,  on  the  part  of  the  petition, 
that  the  money  in  question  was  jointly  lent  to  the  partners,  but  that 
is  expressly  contradicted  by  their  own  affidavits,  for  they  admit  the 
sum  to  be  lent  to  B,  with  the  intention  that  he  should  apply  the  same 
for  the  benefit  of  the  partnership.  The  consequence  of  this  is  that 
here  are  plainly  two  contracts,  one  as  between  A  and  B,  the  other  as 
between  B  and  his  partner."  His  Lordship  accordingly  held  that  A 
could  not  come  in  upon  the  estate  of  B  and  his  partner  jpan  passu 
with  the  joint  creditors,  although  he  was  otherwise  entitled  to  relief. 

Fxinoiple  on  which  firm  li  charged. 

Sec.  490.  The  principle,  therefore,  of  these  cases  is,  that  in  order 
to  charge  a  partnership  as  debtor,  there  must  be  satisfactory  evidence 
that  the  contract  which  is  the  foundation  of  the  charge  was  joint  in 
point  of  law.    In  the  case  of  goods  supplied  to  a  partnership,  a  joint 

>1  Atk.  223;  1  Co.  B.  L.  chap.  13.  and  applied  the  produce  to  the  uses  of 

It  appears  by  the  latter  report  that  the  the  partnership.     If  the  fact  as  to  the 

loan  arose  from  acquiescence  on  the  knowledge    of  the  copartner  he  true, 

part  of  A  in  a  wrongful  act  of   B,  who  which  is' expressly  denied  in  Atkyns^this 

nad  previously,  and  with  (hs  knotoledge  case  is  not  to  be  reconciled  with  that  of 

efhis  partner^  raised  money  on  some  Smith ▼.  Jameson,  5  T.  R.  601. 
secarities  of  A,  which  he  heJa  in  trust, 
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contract  may  in  part  be  inferred  from  the  general  nature  of  the  trans- 
action, but,  in  the  case  of  money  lent,  the  evidence  of  a  joint  con- 
tract must  be  more  specific,  for,  as  Lord  Eldon  observed,  ^^  It  is  not 
enough  to  prove  that  money  borrowed  by  an  individual  goes  into  the 
partnership  estate  to  make  the  partners  liable." 

*  Ex  parte  Emlj,  1  Rose,  61.  D.  Leach,  the  contract  7  but,  did  the  firm,  by  one 
arffuendo,  '*  If  goods  be  delivered  to  an  of  its  partners,  enter  into  the  contract? 
individoal  member  of  a  partnership,  al-  Per  Rolfe,  B.,  ttbi  9upra.  See,  too, 
though  he  does  not  disclose  that  it  is  for  Kingsbridge  Flour  Mill  Co.  v.  The  Ply- 
the  partnership,  and  although  the  cred-  mouth  Orinding  Co.,  3  Ex.  718;  Ernest 
itors  imagined  it  to  be  merely  for  that  v.  Nicholls,  6  ao.  Lo.  Ca.  428.  Similarly, 
individual,  they  may  prove  as  against  the  fact  that  one  partner  only  has  ob- 
all  the  partners."  D.  Lord  Eldon,  **  The  taintMi  the  benefit  of  a  contract  does  not 
law  in  regard  to  goods  is  as  stated  by  show  conclusively  that  the  firm  is  not 
Mr.  Leach,  but  it  is  a  different  question  bound.  Ex  parte  Bonbonus,  8  Ves.  544. 
where  goods  are  sold  to  A  B  and  CD,  A  leading  case  on  this  head  is  Emly  v. 
and  it  is  part  of  the  contract  that  A  B  Lye,  15  East,  7.  There  a  partner  drew 
shall  give  bills  of  exchange,  whether  bills  in  his  own  name,  and  sent  them  to 
those  bills  are  not  a  payment  ?  I  ex-  an  agent  of  the  firm  in  order  that  he 
cept  the  case  of  antecedent  debts."  might  get  them  discounted.  They  were 
The  same  doctrine  is  maintained  in  this  discounted,  and  the  money  obtained 
country.  Thus,  where  a  partnership  was  was  remitted  by  the  agent,  and  was  paid 
sued  upon  a  note  signed  by  one  partner  to  the  account  of  the  firm.  It  was  held 
only  in  his  individual  name,  which  was  that  the  firm  was  neither  liable  for  the 
not  the  style  of  the  firm,  it  was  held  amount  of  the  bills  or  the  bills  them- 
that  the  burden  of  proof  was  on  the  selves,  nor  for  their  proceeds  on  the 
plaintiff  to  show  that  the  note  was  in  common  ooimts.  There  was  no  loan  to 
fact  a  partnership  transaction,  and  that  the  partnernnp,  no  contract  with  it,  and 
the  partnership  would  not  l>e  liable  by  no  liability  attached  to  the  firm  by  the 
showing,  merely,  that  the  money  was  fact  that  the  partner  who  alone  was  lia- 
borrowed  for  the  use  of  the  fimi,  and  ble  had  applied  the  money  after  he  got 
was  used  by  them,  with  knowledge  of  it  for  the  benefit  of  his  copartners,  as 
these  facts,  if  it  also  appears  that  the  well  as  for  the  benefit  of  himself, 
money  was  advanced  on  the  personal  Again,  in  Bevan  v.  Lewis,  1  Sim.  376, 
credit  of  the  partner  executing  it,  or  if  one  partner  borrowed  money,  and  exe- 
it  was  given  to  be  negotiated  as  the  in-  cuted  warrants  of  attorney  to  confess 
dividual  note  of  the  maker.  Farmers'  judgment.  The  money  which  was  ob- 
Bank  v.  Bayliss,  41  Mo.  275.  A  note  tained  was  applied  by  him  for  the  ben- 
signed  by  partners  in  their  individual  efit  of  the  partnership,  and  was  ob- 
names,  and  not  the  partnership  name,  tained  in  part  with  the  knowledge  of 
for  money  used  in  the  partnership  busi-  his  copartner,  in  order  that  it  might  be 
ness,  is  a  partnership  note.  Eendrick  v.  so  applied.  But  it  was  held  that  the 
Tarbell,  27  Vt.  512.  See,  also.  Gay  v.  partnership  was  not  liable  for  the 
Johnson,  45  N.  H.  587.  "  It  is,"  says  money,  the  loan  having  been  clearly 
Mr.  Lindley,  vol.  1,  p.  291,  "  an  erro-  made  to  the  one  partner  against  whom 
neous  but  popular  notion  that  if  a  firm  alone  judgment  was  to  be  entered,  and 
obtains  the  benefit  of  a  contract,  made  not  to  the  firm  through  him.  So,  in 
with  one  of  its  partners,  it  must  needs  ordinary  cases,  when  one  partner  bor- 
be  bound  by  that  contract.  Now,  al-  rows  money  without  the  authority  of 
though  the  circumstance  that  the  firm  his  copartners,  the  contract  of  loan 
obtains  the  benefit  of  contract  entered  is  with  him  and  not  with  the  firm,  and 
into  by  one  of  its  members  tends  to  the  nature  of  that  contract  is  not  altered 
phow  that  he  entered  into  the  contract  by  his  application  of  the  money.  The 
as  the  agent  of  the  firm,  per  Rolfe,  B.,  lender  of  the  money  has,  therefore,  no 
in  Beckham  v.  Drake,  9  m.  &  W.  99,  right  to  repayment  by  the  firm,  although 
100.  such  circumstance  is  no  more  than  the  money  may  have  been  applied  for 
evidence  that  this  was  the  case,  and  the  its  benefit.  See  Smith  v.  Craven,  1  Cr. 
question  upon  which  the  liability  ^r  &  J.  500;  Hawtayne  v.  Bourne,  8  M.  ft 
non-liability  of  the  firm  depends  is  not  W.  595 ;  Burmester  v.  Norris.  6  Ex.  796; 
—has  the  firm  obtained  the  benefit  of  Ricketts  v.  Bennett,  4  C.  B.  686,  £.  C.  L. 
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Whan  loan  to  one  partner  baoommi  debt  against  firm. 

Seo.  491.  On  these  principles  it  has  been  decided  in  equity/  that 
if  a  partner  borrow  a  sum  of  money  on  his  own  security  only,  it  does 
not  become  a  partnership  debt,  although  applied  to  partnership  pur- 
poses, even  with  the  knowledge  of  the  other  partner.  In  the  case 
alluded  to,  Bevan  and  Lewis  were  partners.     Lewis  borrowed  two 

R.  58;  The  Worcester  Com  Exchange  11  C.  B.  689;  Payne  v.  New    South 

Co.,  8  De  O.  Mc.  A  Q.  180;  Fisher  y.  Wales  Coal  Co.,  10  Ex.  283.    The  au- 

Tayler,  2  Ha.  218.    In  all  these  cases  thorities  referred  to  may  therefore  be 

the  firm  got  the  benefit  of  the  money  taken  to  establish  that  a  partnership  or 

borrowed,  and  yet  was  held  not  liable  company  does  not  become  liable  upon  a 

to  repay  it.     Compare  with  them  Ex  contract  when  entered  into  by  reason  of 

parte  Chippendale,  4  De  Q.  Mc.  &  G.  its  haying  been  benefited  by  it,  and  from 

19.    The  same  rale  applies  to  goods,  the  fact  that  it  was  so  benefited,  it  is 

seryices,  and  works  supplied  to  or  done  not  to  be  deemed  to  haye  ratified  the 

for  one  partner,  either  on  his  own  ac-  contract  or  to  haye  incurred  any  obliga- 

count,  or  if  for  the  firm,  at  the  request  tion  quasi  ex  contractu,  similar  to  that 

of  one  of  its  members  acting  beyond  which  it  would  haye  incurred  if  the 

the  limits  of  his  apparent  as  well  as  of  contract  had  been  binding  upon  it  at  its 

his  real  authority.     The  firm  does  not,  inception.      Homershaw    y.     Wolyer- 

in  any  case  of  this  sort,  enter  into  any  hampton,  etc..  Company,  6  Exch.  142." 

contract,  Express  or  Implied,  with  the  And  a  note  giyen  by  indiyidual  partners 

person  dealing  with  the  partner  in  ques-  does  not  necessarily  constitute  a  part- 

tion,  and  does  not  incur  any  obligation  nership  debt.    Turner  y.  Jaycox,  40  N. 

toward  that  person  by  reason  of  the  T.  470.  And  where  a  debt  due  by  a  firm 

circumstance  that  it  gets  the  benefit  of  was  settled  by  paying  the  creditor  one- 

wliat  he  has  donf .    KingAidge  Flour  half  of  his  demand  in  cash,  and  giying 

Mill  Co.  y.   Plymouth  (Irmding  Co.,  2  him  a  note  for  the  balance  executed  by 

Ex.718;  Lloyd  y.  Fre8hfield,2  C.  &  P.  one  of  the  partners  indiyidually,  it  was 

325 ;  Galway  y.  Matthews,  10  East,  264;  held  that  the  debt  of  the  firm  was  dis^ 

Kilgour  y.  Finlyson,  1   H.  Bl.  155 ;  Ex  charged,  and  that  on  an  accounting  be- 

Sarto  Wheatley,  Coolce's  Bank  Law  588;  tween  the  partners  the  maker  of  the 

iall  y.  Lanesborough,  5  Bro.  P.  C.  4^ ;  note  should  be  credited  with  its  amount 

Ex  parte  Peel,  6  Ves.  603 ;  Ex  parte  as  so  much  money  paid  by  him  for  the 

Hartop,  12  id.  352.    The  principles  of  firm.    Gondolfo  y.  Appleton,  40  N.  Y. 

these  decisions   goyem  those  cases  in  533.    See,  also,  Maxwell  y.  I>ay,  45  Lad. 

which  one  partner  in  breach  of  trust,  500 ;   Eyans  y.  Hawley,  35  Iowa,  83. 

but  without  the  knowledge  or  consent  But  Mr.  Parsons  states. the  rule  with  a 

of  his  copartners,  applies  trust  money,  qualification.  He  says:  "The  firm  would 

oyer  whicli  he  has  control  as  a  trustee,  not  be    held  if    the  creditor  of    the 

to  the  purposes  of  the  firm.     The  fact  firm  had  accepted  the  indiyidual  secu- 

that  the  firm  has  been  benefited  by  the  rity  of  the  partner  instead  of  the  debt 

money  does  not  render  it  liable  to  the  of  the  firm ;  proyided  the  new  indiyid- 

owners  of  the  money.    Ex  parte  Apsey,  ual  indebtedness  be  of  a  higher  nature 

3  Bro.  C.  C.  265 ;  Ex  parte  Heaton,  Buck  than  the  firm  debt,  or  payable  sooner, 

386.      But  perhaps  the  cases  that  go  or  attended  with  some  other  adyantage, 

farthest  in  this  direction,  are  those  in  which  mijrht  be  regarded  as  a  consider- 

which  it  has  been  held  that  corporations  ation."    Pars,   on  Part.  106.    And  he 

are  not  liable  for  goods  supplied  to  obseryes :  '*  If  there  is  no  new  consider- 

them,  or  work  done  for  them   unless  ation  for  the  new  promise,  as  all  the 

some  contract  with  the  corporation  un-  partners  were  equaUy  liable  in  solido 

der  its  common  seal  has  been  entered  for  the  firm  debt,  a  new  promise  by  any 

into.  For  cases  showing  that  a  corpora-  one  of  them  to  pay  it,  should,  by  itself 

tion   or  company  is  not  liable  for  con-  alone,  be  no  consideration  for  releasing 

tracts    entered    into  by  its    promoters,  the  rest."    Pars,   on   Part.  110.    And 

although  it  has  had  the  benefits  there-  one  who  has  purchased  of  one  of  a  firm 

from,  see  Hutchison  y.  Surrey  Gas  Co.,  property  subject  to  partnership  debts, 

*  Beyan  y.  Lewis,  1  Sim.  876 ;  see  Loyd  y.  Freshfield,  2  Carr.  &  Payne.  325 ; 

Smith  y.  Crav^en,  1  Cromp.  &  Jery.  500. 
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several  sums  of  500^.^  the  first  of  Siely^  and  the  second  of  Siely  and 
Cabitt  For  each  of  these  sums  he  gave  his  separate  promissory  note, 
and  his  separate  warrant  of  attorney.  Judgments  having  been  entered 
upon  these  warrants  of  attorney,  and  writs  of  fi*fa.  having  been  sned 
out  upon  them^  the  sheriff  took  the  partnership  property  in  execu- 
tion, sold  party  and  was  proceeding  to  sell  the  other  part  for  the  benefit 
of  Siely  &  Gubitt.  Sevan  then  filed  his  bill  against  Lewis,  Siely, 
Gubitt,  and  the  sheriff,  insisting  that  the  stock  and  effects  of  the 
partnership  ought  to  be  so}d,  the  proceeds  applied  in  payment  of  the 
partnership  debts,  and  the  surplus  divided  between  the  plaintiff  and 
Lewis;  that  Siely  and  Gubitt  were  not  entitled,  under  the  execution, 
to  seize  the  stock  and  effects,  nor  had  they  any  interest  therein, 
except  in  Lewis's  sliare  of  the  surplus,  and  praying  for  the  usual  part- 

and  agreed  in  writing  to  aBsame  and    hold  the  firm  liable  where  the  eircam- 
pay  such  debts  as  a  part  of  the  purchase    stances  would,  under  general  principles 
price,  thereby  recognizea  the  equitable    applicable  to  the  case,  warrant  it.    And 
lien  of  the  partnership  creditors ;  and    these  circumstances  ought  to  be  shown 
it  is  not  necessary  that  such  creditors    by  the    party  making  the  claim.     It 
should  put  their  claims  into  judgments    may  occur  that  the  funds  or  property 
before  filing  a  bill  to  compel  such  pay*    of  a  partner  placed  in  the  capital  or 
ment.    Olson  v.  Morrison,  20  Mich.  SfiiSf.    common  stock  of  a  firm,  and  for  which 
On  this  question,  whether  a  partnership    the  partn^^has  given  his    individual 
is  liable  in  case  of  contract  with  one  of    obligation,  is  a  matter  of  which  the  co- 
the    partners,    Mr.  Parsons   observes:    partners  has  no  knowledge  whatever. 
**  He  who  gives  credit   to  one  partner    And  the  obligation  to  do  so  may  rest 
alone  cannot  call  on  the  rest.     This  is    upon  the  partner  so  furnishing  it,  and 
true,  however,  the  credit  is  given,  as    the  mere  using  of  such  money  or  prop- 
if  the  creditor  sold  him  goods;  or  sold    erty  in  the  partnership    ought  not  to 
to  another  goods  on  his  guaranty  ;  or    furnish  a  presumption  of  the  obligation 
received  him  as  surety  in  any  way ;  or    of  the  partnership  to  pay  the  obligation 
loaned  him  money."   Pars,  on  Part.  108.    assumed  merely  by  a  partner.    On  this 
See,  also,  Lafton  v.  Ghinn.   6  B.   Mon.     question,  see  Emly  v.  Lye,  15  East,  7; 
(Ky.)  305;    Pinckney  v.  Keyler,  4  E.     Skiffkin  v.  Walker,  2  Camp.  308;  Win- 
D..  S.  (N.  Y.   C.   P.)  469;    Mifflin    ▼.     ship  v.  Bank  of  U.  S.,  5  Pet.  567 ;  Dan- 
Smith,  17  S.  &  R.  (Penn.)  169 ;  Clay  v.    ton  v.   Rodie,   3  Camp.  493 ;  Graeff  v. 
Cottrill,  18  Penn.  408;  Siegel  v.  Chidsey,    Hitchman,  5  Watts  (Penn.),  454;  Bond 
28id.279  ;  Miller  v.Morreir,6  Hill  (N.Y.),    v.  Aitkin,  6  W.  &  S.  (Penn.)  165  ;  Fos- 
114;Whitakerv.Brown,16Wend.(N.Y.)    ter  v.  Hall.   4    Humph.    (Tenn.)    346; 
605.      And  he  further   observes:    ''If    Union  Bank  v.  Eaton,  5  id.  499  ;  Green 
there  is  no  evidence  to  show  to  whom    v.    Tanner,  8  Mete.   (Mass.)    411 ;    Os- 
the  credit  was  given,  the  fact  that  the    trom  v.  Jacobs,  9   id.    454 ;   Thorn  v. 
money  borrowed  by  a  partner  comes  to    Smith,   21  Wend.    (N.  Y.)  365 ;    Beebe 
the  use  of  the  firm,  raises  a  presumption    v.  Rogers,  3  G.  Greene,  319;  Donnelly  v. 
tliat  the  loan  was  made  by  him  as  a    Ryan,  41  Penn.  St.  306 ;  Folk  v.  Wilson, 
partner,  and,  if  not  rebutted,  wUl  make    21  Md.   538 ;  Watts'  Adm.    v.   Fife.  37 
the  firm  liable  for  repayment."    Pars.    Penn.  St.304;  Beckham  v.  Knight.  4  Bing. 
on  Part.  104.    The  conclusion  to  which    N.  C.  243  ;  Robinson  v.  Rudkins,  Exch.. 
he  comes  does  not  seem  consistent  with    38  Eng.  L.  h  E.  372  ;  Beakham  v.  Drake, 
the  principles  of  law  relating  to  the    9  M.  &  W.  79 ;  Reynolds  v.  Cleaveland, 
subject,  nor  is  it  sustained  by  the  au-    4  Cow.  282;  Webster  v.  Stearns,  44  N. 
thorities  cited  by  him.    It  would  appear    H.  498. 

more  consistent  to  presume  that  the  Where  goods  are  bought  by  a  partner 
transaction  contemplated  the  liability  for  the  firm  of  which  he  is  a  member, 
only  of  the  partner  making  the  contract  the  goods  become  the  property  of  the 
or  executing  the  instrument,  and  only    firm,  though  the  fact  of  the  partnership 
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nership  accounts,  that  the  stock  and  effects  might  be  sold  and  the 
produce  applied  in  payment  of  the  debts  of  the  partnership;  that 
the  plaintiff's  share  of  the  surplus  might  be  paid  to  him;  for  an 
injunction  to  restrain  the  execution;  and  for  the  appointment  of  a 
receiyer,  etc.  By  the  answers  of  Sielj  &  Cnbitt  it  appeared  that 
fievan  was  aware  of  both  these  loans,  that,  as  to  the  first,  he 
knew  that  part  of  it  had  been  devoted  to  partnership  purposes,  and 
that,  as  to  tl^e  second,  it  was  applied  for  by  Lewis  at  the  request  of 
Sevan,  paid  by  Sevan's  direction  to  the  bankers  of  the  partnership 
to  the  joint  credit  of  the  partners,  and  afterward  applied  by  them  in 
payment  of  the  partnership  debts.  Sir  Anthony  Hart,  however,  held 
that  there  was  a  clear  equity  for  the  plaintiff.  '^  The  judgments,"  he 
said,  ^^  that  have  been  entered  up  upon  the  securities  for  the  sums  in 
question,  must  take  their  character  from  the  securities  on  which  they 
have  been  so  entered  up,  and  as  those  securities  were  executed  by  one 
only  of  the  partners,  they  constitute  the  creditors  joint  proprietors 
only  with  the  other  partners.  The  accounts  of  the  partnership  estate 
and  debts  must  therefore  be  taken  in  the  manner  prayed  by  the  bill, 
and  the  defendants  will  be  entitled  to  be  paid  their  debts  out  of 
Lewis's  share  of  any  surplus  that  remains  after  all  the  demands  on 
the  partnership  are  satisfied."  > 

Rule  In  Zhc  parte  Raleigh  ezplalnecL 

Sec.  492.  A  case  decided  in  the  Court  of  Sanlcruptcy,'  at  first  sight 
appears  irreconcilable  with  the  preceding  authorities,  but,  upon  a  careful 
investigation  of  it,  there  seems  no  reason  to  say  that  it  is  not  in  accord- 

is  not  disclosed  at  the  time.  Scott  v.  gave  a  note  signed  with  his  own  indi- 
McEinney,  98  Mass.  844.  So  where  one  vidual  name  for  goods  purchased,  and 
of  two  partners,  acting  as  the  financial  the  payee  was  ignorant  of  the  relations 
agent  of  the  firm,  purchases  land  to  of  the  partners,  it  was  held  that  the 
promote  the  partnership  hnsiness;  on  dormant  partner  was  not  liable  on  the 
which  they  afterward  expend  money  note.  Palmer  v. Elliott,!  Cliff.  (U.S.)  63. 
and  make  valuable  improvements,  the  Andin  a  case  where  a  note  was  drawn  and 
purchase  will  be  deemed  that  of  the  signed  by  a  member  of  a  firm  in  favor 
firm,  and  inure  to  its  benefit.  Lacy  v.  of  the  firm,  and  he  indorsed  the  name 
Hall,  87  Penn.  St.  800.  But  where  one  of  the  firm  thereon,  it  was  held,  in 
partner  purchased  a  horse  with  his  own  the  absence  of  proof  to  the  contrary, 
private  funds,  under  an  agreement  to  that  there  was  a  legal  presumption  that 
allow  his  copartner  to  elect  to  take  him  a  partner  using  the  firm  name  does  so 
at  the  cost  price,  and  for  several  days  for  a  joint  indebtedness  in  the  regular 
the  horse  was  used  in  the  partnership  course  of  partnership  business.  Man- 
business  until  the  latter,  in  the  exercise  ning  v.  Hays,  6  Md.  5.  So  a  partnership 
of  his  election,  sold  him,  such  sale  was  may  be  hela  liable  for  the  rent  of  prem- 
held  not  to  be  a  partnership  transaction,  ises  leased  to  and  in  the  name  of  one 
Hatch  v.  Foster,  27  Vt.  515.  And  where  member  onlv,  on  proof  that  they  were 
two  persons  by  virtue  of  an  agreement  hired  for  and  used  by  the  firm.  Penn 
became  partners  as  to  third  persons,  v.  Kearny,  21  La.  An.  21. 
without  any  firm  name,  and  one  of  the  *  Ex  parte  Raleigh,  3  Mont,  k  A.  670; 
partners  wno  transacted  the  busliiess  8  Deac.  160. 
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ance  with  the  principles  already  laid  down .  In  that  case  one  partner  bor- 
rowed money  for  partnership  purposes,  upon  security  of  certain  shares 
of  a  banking-house  which  belonged  to  the  partnership,  but  which  stood 
in  the  name  of  his  copartner.  The  copartner  being  resident  in  Amer- 
ica, the  borrowing  partner  gave  his  separate  undertaking  to  procure 
the  assignment  of  the  shares,  and,  in  consideration  of  this  undertak- 
ing, the  buyers  of  the  shares  gave  their  acceptance  for  the  amount  to 
a  bill  drawn  upon  them  by  the  borrowing  partner  in  the  name  of  the 
firm.  The  drawers  of  the  bill  having  become  bankrupt,  the  question 
was  whether  the  buyers  could  prove  the  amount  of  the  bill  against  the 
separate  estate  of  the  partner  who  gave  the  separate  undertaking,  and 
the  Court  of  Review  held  that  they  could  not,  being,  as  it  should 
seem,  of  opinion  that  the  contract  was  made  with  the  firm,  and  not 
with  the  individual  partner.  Now,  supposing  the  buyers  to  have  had 
notice  of  the  fact  of  these  shai^s  being  the  property  of  the  partner- 
ship, and  to  have  insisted  on  having  the  separate  undertaking  of  the 
borrowing  partner  merely  as  a  collateral  security  in  consequence  of 
the  absence  of  his  copartner,  there  is  nothing  in  this  case  which  mil- 
itates against  the  foregoing  authorities;  and  it  seems  clear,  upon  the 
whole,  that  such  were  the  circumstances  of  the  case,  or,  at  all  events, 
that  the  court  in  its  judgment  proceeded  on  this  hypothesis.' 

Oreditor  mut  have  acted  with  due  caution. 

Sec.  493.  In  the  cases  which  have  just  been  examined,  a  separate 
security  was  uniformly  taken  by  the  creditor,  a  circumstance  which, 
per  86,  would  be  evidence  of  a  separate  contract  But  even  where  no 
separate  security  has  been  taken,  and  where  the  creditor,  through  the 
fraud  of  his  debtor,  has  acted  on  the  belief  that  the  contract  is  joint 
— the  money  advanced  being  carried  to  the  funds  of  the  debtor's  part- 
nership— still,  if  the  creditor  be  proved  to  have  acted  with  want  of 
ordinary  caution,  the  contract  will  be  held  to  be  several,  and  the  firm 
of  the  debtor  is  not  answerable  for  the  debt  In  the  case  of  Lloyd  v. 
Freshfield,'  A,  who  was  in  partnership  as  a  solicitor,  borrowed  money 

'  The  reports  of  this  case,  as  of  some  in  fact  the  joint  property  of  the  firm 

others  in  the  Court  of  Review,  vary  of  Rostem  brothers*  though  standing  in 

from    each     other    in    very    essential  the  name    of   James    Rostern  at    the 

points.    In  the  report  of  Montague  and  bank ;  t?uU  this  fact  wu  explained  to  the 

Ay rton,  an  affidavit  is  set    out    from  Duncans  at  the  time  of  ine  contract  of 

which  it  should  appear  that  the  buyers  saie^   and   that    they    then    said    they 

were  not  informed,  and  had  no  reason  would  have  the  personal  responsibility 

to  believe,  that  the  shares  were    the  of  L.  Rostem." 

joint    property   of   the  firm.    On  the  *2    Carr.  &    Payne,    825;   and    see 

other  hand,  according  to  Deacon's  re-  Parkin  v.  Carruthers,  3  Esp.  248.      In 

port,  the  Chief  Judge  said :  "It  appears  this   country    it  has    been   held  that 

from  the  affidavits  that  the  shares  were  where  there  is  a  general  partnership, 
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of  the  plaiutiffs,  who  were  bankers,  alleging  that  he  was  instructed  to 
raise  a  sum  for  a  client  of  his  firm.  The  plaintiffs  lent  the  money 
without  consulting  A's  copartners  or  the  client,  and  A  paid  the 
money  into  the  funds  of  his  copartnership  in  satisfaction  of  certain 
other  moneys  which  he  had  previously  drawn  out  without  the  knowl- 
edge of  his  copartners.  It  appeared  in  evidence  that  A^s  firm  never 
had  an  account  with  the  plaintiff's  banking-house,  although  A  him 
self  had.  The  plaintiffs  having  brought  their  action  for  money  lent 
against  the  firm  of  A,  the  jury,  under  all  the  circumstances,  found  a 
verdict  for  the  defendants,  and  the  Court  of  King's  Bench  refused  to 
set  aside  the  verdict.  Abbott,  C.  J. :  '^  Taking  the  evidence  together, 
it  appeared  to  me  at  the  trial  that  the  advance  was  to  B  alone,  and 
not  to  his  firm.  As  to  any  rule  that  if  one  partner  borrow  money  on 
his  separate  credit,  he,  by  applying  it  to  partnership  purposes,  thereby 
makes  the  house  liable,  I  wish  it  to  be  distinctly  understood  that  I  do 
not  subscribe  to  that  doctrine."  Bailey,  J.:  ^' There  is  no  ground  to 
disturb  the  verdict.  In  point  of  law,  one  of  several  partners  may 
pledge  the  partnership  name  for  money  bona  fide  lent,  the  lender  sup- 
posing that  one  partner  has  the  authority  of  the  house  to  borrow,  and 
that  he  is  borrowing  for  the  purposes  of  the  house.  But  if  there  be 
gross  negligence,  and  the  transaction  be  out  of  the  ordinary  course 
of  business,  the  lenders  cannot  recover  against  the  other  partners  if 
the  money  be  misapplied.  The  plaintiffs  lend  to  A  alone;  the  sum 
is  very  large;  and  there  is  no  document,  not  even  a  letter  from  the 
client,  stating  that  he  wants  any  money;  and  no  deed  passes.  It  was 
a  negligent  act  at  least  in  the  plaintiffs  to  lend  the  money,  and  they, 
therefore,  cannot  call  on  an  innocent  party  for  its  repayment. 

Where  the  oontraot  in  fkot  b  made  with  the  fijrm. 

Seo.  494.  But  where  the  contract  of  the  creditor  is  in  fact  made 
with  the  firm,  and  not  with  the  individual  partner  only,  there,  by 
force  of  the  contract,  the  creditor  has  a  clear  legal  remedy  against  the 
firm,  although,  as  a  collateral  security  for  his  debt,  he  may  have 
taken  the  separate  bond  or  bill  of  one  partner,  under  which  he  could 
only  sue  that  partner  separately.    In  Ex  parte  Brown,*  two  partners 

and  money  is  borrowed  by  one  of  the  Bennett,  6  Conn.  574 ;  Onondaea  Bk.  v. 

firm  in  the  nameot  the  firm,  all  the  Du  Pay,17Wend.(N.Y.)47;  Winfihip  v. 

partners  are  liable,  although  the  money,  U.S.  Bk.,  5  Pet.  (U.  S.)  520  ;  5  Mass.  i79. 
when  obtained,  be  appropriated  by  the        '  1   Atk.  225,  cited.     See   Ex    parte 

partner  borrowing  it  to   his  own  use.  Bonbonus,  8  Ves.  5^.     See«  also,  U.  S. 

Church  V.  Sparrow,  6  Wend.  (N.  Y.)  223..  v.   Astly.  3  Wash,  (U.   S.  C.  C.)   508, 

But  it  is  apprehended  that  In  England  where  Washington,  J.,  observed  : 
so  general  a  decision  would  not  be  made.       "  The  reason  upon  which  the  doctrine 

See,  also,  New  York  Fire  Ins.  Co.  v.  is  founded  is  oovious.    The  bond   is 
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agreed  to  borrow  a  Bum  of  money  for  the  nse  of  the  partnership,  bat 
one  of  them  only  gave  a  bond  for  securing  the  payment,  and  the  other 
was  a  witness  to  it  This  money  was  afterward  entered  into  the  cash 
book  of  the  partnership.  A  joint  commission  was  afterward  taken 
ont  against  them,  and  the  obligee  was  denied  by  the  commissioners  to 
be  admitted  a  creditor,  but  Lord  King  was  of  opinion  that  he  ought 
to  be  admitted,  and  directed  accordingly. 

clearly  obligatory  upon  the  partner  who  extinguiBhes  the  original  contract  pro- 
executed  it,  and  is,  therefore,  an  extin-  ceeda  upon  a  presumption  of  law  that 
guishment  of  the  simple  contract  debt  it  is  taken  in  satisfaction  of  the  original 
as  to  him.  A  joint  action  therefore  to  debt ;  for  if  it  appear  otherwise  upon 
recover  on  the  eriginal  debt  could  not  be  the  face  of  the  security,  it  will  not  oper- 
supported  against  both  partners.  Nei-  ate  as  all  extinguishment.  *  *  *  It 
ther  could  the  action  be  maintained  is  therefore  after  all  a  mere  question  of 
against  the  partner  who  did  not  execute  interest,  and  the  law,  in  the  absence  of 
the  bond  because  he  has  a  right  to  in-  all  other  evidence  of  interest,  construes 
sist  that  his  partner  should  be  joined  the  higher  security  of  the  debtor  him- 
with  him  in  the  action,  of  which  right  self  as  an  extinguishment,  because  it 
the  creditor  and  the  other  partner  can-  gives  a  higher  remedy.  I  admit,  also, 
not,  without  his  consent,  deprive  him.  that  a  higher  security  by  a  third  person. 
It  is  precisely  like  the  case  of  a  release,  if  taken  at  the  time  of  making  the 
whicn,  if  given  to  one  joint  debtor,  dis-  original  contract,  or  afterward,  in  satis- 
charges  both.  A  bond,  given  for  a  sim-  faction  of  the  debt,  operates  as  an  ex- 
ple  contract  debt,  operates  as  a  release  tinguishment.  But  there  is  this  differ- 
of  that  debt,  and  creates  another  of  su-  ence  between  the  case  of  a  higher 
perior  dignity,  which  can  be  enforced  security  of  the  debtor  himself  and  a 
only  against  the  person  who  executed  third  person,  that  in  the  latter  case  the 
the  bond."  See,  also,  opinion  of  Wash-  law  does  not  presume  the  security  taken 
ineton,  J.,  in  United  States  v.  Astley,  8  in  satisfaction,  unless  it  is  averred  and 
Wash.  (U.  S.  C.  C.)  612 ;  Ward  v.  Mot-  proved  to  be  the  agreement  of  the  par- 
ter,  2  Rob.  (Va.)  536;  Anderson  v.  ties  so  to  con^der  it.  Whether  the 
Levan,  1  W.  h  S.  (Penn.)  884 ;  and  as  receiving  of  higher  security  from  one 
to  the  effect  of  taking  the  note  of  one  partner  for  the  partnership  debt  be  an 
partner,  see  Davis  v.  Desauque,  5  Whart.  extinguishment,  unless  expressly  taken 
(Penn.)  580  ;  Mason  v.  Wickersham,  4  in  satisfaction  of  such  debt,  may,  per- 
W.  &  S.  (Penn.)  100.  In  Virginia  haps,  admit  of  some  doubt,  notwith- 
it  has  been  held  that  in  equity  the  standing  the  language  of  some  highly 
taking  of  a  note  or  bond  of  one  partner  respectable  authorities."  And  in  Bond 
for  a  partnership  debt  would  not  ex-  v.  Pitkins,  6  W.  &  S.  (Penn.),  the  court 
tinguish  the  claim  against  the  firm,  say :"  Where  the  bond  of  one  of  the  part- 
Sale  V.  Dishman,  8  Leigh,  548 ;  Gault  v.  ners  is  taken  for  an  antecedent  partner- 
Callaud,  7  id.  594 ;  Weaver  v.  Tapscote,  ship  debt,  it  may  be  considered  either 
9  id.  424;  Ward  v.  Motter,  2  Rob.  552.  as  payment  or  extinguishment  of  such 
But  the  doctrine  recognized  in  other  debt,  or  only  a  collateral  secuzity,  ac- 
States  is  that  if  the  obligation  taken  is  cording  to  the  nature  of  the  transaction 
of  a  higher  character  or  quality  than  and  the  circumstances  attending  it.  Wal- 
the  original,  then  the  new  one  becomes  lace  v.  Fairman,4  Watts  (Penn.),  878.  But 
a  substitute,  even  although  it  be  the  when  there  is  no  antecedent  debt,  but 
obligation  executed  by  an  individual  the  bond  of  one  partner  is  taken  at  the 
partner  for  the  debt  of  a  firm.  Id.  See,  time  the  money  is  loaned  to  the  part- 
also.Uuited  States  v.  Astley,  aupra;  Tour  nership,  and  as  a  consideration  for  loan- 
V.  Goodrich,  2  Johns.  Gas,  (N.  Y.)  180 ;  ing  the  money,  it  can  hardly  be  treated 
Moule  V.  HoUins,  11  Gill  &  J.  (Md.)  11 ;  as  a  collateral  security.  It  must  be  con- 
Bell  v.Bank8,8  Man.  &G.  258;  McNaugh-  sidered  as  all  one  transaction,  and  the 
ton  v.  Partridge,  11  Ohio,  223;  United  bond  as  the  only  security  contemplated; 
States  v.  Lyman,  I  Mason  (CJ.  S.),  505.  unless  perhaps  there  were  strong  and 
In  the  latter  case  Judge  Story  observes :  positive  evidence  to  show  an  express 
**  The  doctrine  that  in  general  a  higher  agreement  to  the  contrary  by  all  par- 
security  taken  from  the  debtor  himself  ties."    See,  also,  Williams  v.  Hodgson, 
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Rule  in  I>«iton  ▼•  Rodie. 

Sec.  495.  The  case  of  Denton  v.  Bodie  ^  must  be  referred  to  the 
same  principles.  There,  the  house  of  Glongh,  Wilkes  &  Glough  was 
established  at  Liverpooly  bat  J.  B.  Glough,  one  of  the  partners,  was 
resident  at  New  York  with  a  view  to  form  connections  and  to  procure 
consignments  for  the  house  at  Liyerpool.  For  the  purpose  of  raising 
money,  he  was  in  the  habit  of  drawing  bills  in  his  own  name  upon  the 
house  at  Liverpool.  These  bills  he  sold  at  New  York  for  cash  or  prom- 
issory notes  at  short  dates,  according  to  the  current  rate  of  exchange. 
The  money  thus  raised  he  applied  in  the  purchase  of  homeward 
investments  for  the  house  at  Liverpool.  That  house  regularly 
accepted  and  paid  the  bills  so  drawn,  till  they  stopped  payment.  At 
the  time  they  stopped  payment,  the  house  of  Denton  &  Go.  were  holders 
of  several  of  these  bills  in  consequence  of  having  advanced  money  upon 
them  to  J.  B.  Glough,  according  to  the  rate  of  exchange.  One  of 
these  bills  had  been  accepted,  but  not  paid;  the  others  were  unaccepted, 
not  having  been  presented.  The  question  was,  whether  Denton  &  Go. 
could  prove  these  bills  on  the  joint  estate  of  the  three  bankrupts,  or 
only  upon  the  separate  estate  of  the  drawer,  and  an  issue  having 
been  directed  to  try  this  question,  a  verdict  was  found  for  the  plain- 
tiffs, Denton  &  Go.,  under  the  direction  of  Lord  EUenborough.  "I 
think,"  said  his  Lordship,  'Hhis  case  is  distinguishable  from  Emly 
V.  Lye.  Here,  I  conceive  the  partner  in  America  had  authority  from 
the  two  others  to  raise  money  for  the  use  of  the  firm,  and  money  was 
accordingly  raised  from  the  plaintiffs  upon  these  bills  in  pursuance  of 
such  authority.  The  transaction  is  a  loan  rather  than  a  discount.  J. 
B.  Glough  was  sent  out  to  America  to  manage  the  business  of  the 
house  there,  and  to  procure  homeward  investments.  The  shipments 
f i^om  this  country  did  not  form  an  adequate  fund  for  that  purpose. 
He  says  himself,  that  he  had  a  carie  blanche  as  to  the  means  he  should 

2  Ear.  &  J.  474 ;  McNaughton  v.  Par-  been  held  to  discharge  the  firm   from 

tridge,   11  Ohio,  228.    And  where  the  liability  for  the  same  debt.    Trafton  v. 

creditor  Ukes  the  individual  note  of  a  United    States,  8    Storj  (XT.  S.),    648  ; 

partner  for  partnership  debt,  this  exon-  United  States  v.  Cashman,  2   Sumner 

erates  the  other  members  from  liability.  (U.  S.),  437 ;  Pearce  v.  Kearney.  5  Hill 

Harris  v.  Lindsay,  4  Wash.  (U.  S.  C.  C.)  (N.  YX  82 ;  Suydam  v.  Barber,  6  Duer 

98;  Pope  v.  Nance,  1  Stew.  (Ala.)  354.  (N.  Y.  S.  C),   34;    McMaster  v.  Vern, 

See,  also,  Patterson  v.  Camden,  25  Mo.  8  id.  249 ;  Peters  v.  Sanford,  1  Den.  (N. 

13 ;   also,  Milleid  v.   Thorn,  15  Abb.  Y.)  224 ;   King  v.  Hoar,   13  M.   &  W. 

(N.  Y.)  Pr.  N.    S.  871.     And  where  a  494;  Bell  v.  Banks,   8  Man.  &  G.  267; 

creditor  pursues  his  claim  against  an  Spear   v.  Gillett,  1    Dev.  (N.   G.)  £q. 

individual  partner  to  judgment,  this  has  466. 

>8    Camp.    498;    Ez    parte    Bolitho,  Buck,   109;    South  Carolina    Bank   v. 
Case,  8  Bam.  &  Cres.  427. 
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adopt.  He  accordingly  raises  money,  for  which  he  gives  as  a  security 
bills  of  exchange  drawn  in  his  own  name  upon  the  house.  They 
know  and  recognize  this  mode  of  dealing.  They  regularly  accept  and 
pay  the  bills  so  drawn,  till  the  time  of  their  failure.  Therefore, 
although  I  cannot  say  they  are  jointly  liable  upon  the  unaccepted 
bills,  I  think  they  are  jointly  indebted  to  the  same  amount,  as  for 
money  lent,  or  money  had  and  received." 

The  transactions  in  the  preceding  case  seem  to  have  been  of  the 
same  nature,  and  conducted  nearly  by  the  same  parties  as  those  in  The 
South  Carolina  Bank  case,  which  has  been  already  cited.  It  should 
seem,  therefore,  on  the  authority  of  the  latter  decision,  that  the 
plaintiffs,  Denton  &  Co.,  might  have  recovered  against  the  defend- 
ants, as  drawers  of  the  bills,  supposing  the  name  of  J.  B.  Glough  to 
have  been  in  fact  the  name  of  the  firm  for  the  purposes  of  the  busi- 
ness in  America. 

Oontract  with  a  partner. 

Sec.  496.  Again,  if  a  person  contract  with  an  individual  partner  in 
a  matter  unconnected  with  the  partnership  business,  the  firm  will  not 
be  boand.  In  Ex  parte  Agace,'  Prothero  and  Spraggon  were  part- 
ners. Scollick,  the  brother-in-law  of  Prothero,  was  indebted  to  one 
Owen  by  bond.  Scollick  applied  to  Prothero  to  lend  him  lOOi.,  which 
he  did.  It  was  then  agreed  between  Prothero,  Scollick,  and  Owen, 
that  the  latter  should  assign  ScoUick's  bond  to  Prothero  &  Spraggon, 
and  that  in  lieu  thereof  Owen  should  take  five  acceptances  of  Pro- 
thero &  Spraggon,  as  a  security  for  Scollick's  debt  to  him.  This  was 
done,  but  while  Prothero  was  putting  the  names  of  himself  and 
Spraggon  to  the  five  bills,  Owen  asked  him  whether  Spraggon 
was  acquainted  with  the  transaction,  and  Prothro  assured  him 
that  it  was  done  with  Spraggon's  consent  In  fact,  Spraggon 
was  a  total  stranger  to  the  transaction  at  the  time,  and  was  not 
acquainted  with  it  until  some  time  afterward,  when  he  immediately 
expressed  his  disapprobation  of  it  in  the  strongest  terms,  and  insisted 
upon  an.  immediate  dissolution  of  the  partnership  between  himself 
and  Prothero.  Owen  afterward  indorsed  the  bills  to  Agace,  wko  had 
notice  of  the  circumstances  under  which  the  biUs  were  given.  Upon  the 
bankruptcy  of  Spraggon  &  Prothero,  the  question  was,  whether  Agace 
could  prove  the  amount  of  the  bills  as  the  joint  debt  of  Spraggon  and 
Prothero,  which  question   depended  on   another,  namely,  whether 

>  2  Cox,  812.  See  Williams  v.  Thomas,  6  Esp.  18 ;  Anon.,  0&.  CSh.  Sa 


CONTKACTS,  SbVBBAL  IN  LaW.  779 

Owen  himself  could  have  so  proved.  The  court  were  of  opinion  that 
he  could  not,  for  that  the  debt  due  from  Scollick  to  Owen  had  noth- 
ing to  do  with  the  partnership  of  Prothero  and  Spraggon,  and  at  the 
time  the  bills  were  given,  Owen  himself  asked  Prothero  the  question, 
whether  Spraggon  knew  of  it,  and  he  took  Prothero's  word  for  this, 
that  this  was  a  transaction  with  an  individual  partner,  in  a  matter 
not  relating  to  the  partnership,  and  that  therefore  the  partnership 
could  not  be  bound  by  it  without  their  subsequent  concurrence,  and 
that,  where  a  man  takes  a  security  from  one  partner  in  the  name  of 
the  partnership,  in  a  transaction  not  in  the  usual  course  of  dealing, 
he  takes  such  a  security  at  his  peril. 

May  bind  fizm  as  to  matten  arialng  out  of  its  nsnal  transaotions. 

Sec.  497.  But,  although  it  is  not  in  the  power  of  a  partner  to  bind 
the  firm,  in  matters  wholly  unconnected  with  the  partnership,  yet  he 
may  do  so  in  matters  out  of  their  usual  course  of  business,  if  those  mat- 
ters arise  out  of,  and  are  connected  with  the  regular  transactions  of  the 
firm.  Thus, the  business  of  navy  agents  is, to  receive  the  money  due  from 
the  navy  board  to  their  customers,  and  likewise  to  receive  their  divi- 
dends in  the  public  funds,  and  it  is  no  part  of  the  ordinary  business 
of  navy  agents  to  deal  in  annuities  ;  yet,  where  one  of  two  partners, 
navy  agents,  purchased  for  a  customer  an  annuity,  and  gave  a  guar- 
anty in  the  name  of  the  firm  for  the  punctual  payment  of  such  annu- 
ity, it  was  held  that  this  guaranty  was  binding  on  the  other  partner, 
although  the  letter  in  which  it  was  contained  was  not  entered  in  the 
partnership  letter-books,  and  it  did  not  appear  that  such  other  part- 
ner had  personally  any  knowledge  of  the  guaranty.  Abbott,  C.  J. : 
''  The  question  is,  whether  this  defendant  shall  be  held  to  be  bound 
by  the  guaranty  given  without  his  knowledge  by  his  partner  Creed, 
and  if  the  verdict  of  the  jury  finding  him  to  be  so  bound  be  not  sus- 
tainable, it  will  be  very  dangerous  hereafter  to  deal  with  a  partner- 
ship, for  the  business  in  each  department  of  a  firm  is  generally  trans- 
acted by  one  partner  only.  It  has,  undoubtedly,  been  held  that,  in 
a  matter  wholly  unconnected  with  the  partnership,  one  partner  can- 
not bind  the  others.  But  the  true  construction  of  the  rule  is  this, 
that  the  act  and  assurance  of  one  partner,  made  with  reference  to 
business  transacted  by  the  firm,  will  bind  all  the  partners." ' 

In  this  case,  however,  the  court  took  notice  that  from  the  state  of 
the  partnership  accounts,  not  only  the  sale  of  the  customers'  stock, 

.  >  Sandilands  v.  Marsh,  2  Barn.  &  Aid.  678. 
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but  the  fact  that  the  proceeds  had  been  laid  oat  ia  the  purchase  of  an 
annuitjy  either  was  actually  known,  or  ought  to  have  been  known  by 
the  other  partner. 

But  the  principles  of  the  foregoing  case  are  not  to  be  extended  to 
the  act  and  assurance  of  one  partner  in  the  shape  of  a  submission  to 
arbiircUioTu  In  the  case  of  Stead  t.  Salt,  which  has  been  already 
referred  to,'  that  of  Sandilands  v.  Marsh  was  cited  in  argument,  but 
was  not  noticed  by  the  court.  Best,  C.  J.,  merely  observing  that 
joint  contractors  could  only  be  made  jointly  responsible  for  transac- 
tions arising  in  the  way  of  their  business  or  employment,  and  that 
one  could  not  bind  the  others  by  a  submission  to  arbitration  made 
without  their  knowledge,  assent,  or  authority. 


ArgrecniAiit  to  take  part  of  tho  fizm  as  oontraoton. 

Sec.  498.  Again,  a  person  upon  receiving  a  consideration  may 
assent  to  such  private  arrangements  of  the  firm  as  shall  deprive  him  of 
the  benefit  of  his  joint  contract.  If,  for  instance,  in  consideration  of 
a  pecuniary  advantage  to  himself,  he  agrees  to  rely  upon  the  credit  of 
a  part  of  the  firm  instead  of  the  whole,  he  must  be  taken  to  have 
deserted  his  contract  with  the  whole,  and  betaken  himself  to  a  con- 
tract with  the  part  only. 

This  position  is  strongly  illustrated  by  the  celebrated  case  of  Bolton 
V.  Puller,*  in  which  there  was  a  major  firm  including  a  minor,  and 
upon  the  failure  of  both  houses  the  assignees  of  the  minor  firm  were 
allowed  to  retain,  as  against  a  creditor  of  the  major  firm,  bills  of 
exchange  which  had  been  indorsed  by  him  to  the  major  firm,  and 
remitted  by  the  major  firm  to  the  minor.  The  facts  were  shortly 
these  :  Forbes  &  Gregory,  traders  in  London,  were  also  partners  in 
the  house  of  Caldwell  &  Co.,  bankers  in  Liverpool.  Bolton  banked 
with  Caldwell  &  Co.,  but  he  was  permitted  to  have  his  bills  pay- 
able at  the  house  in  London.  Bolton's  account  was  with  the 
house  in  Liverpool  only,  that  house  keeping  the  account  with 
the  house  in  London,  the  payments  on  Bolton's  bills,  when  made, 
being  carried  by  the  house  in  London  to  their  account  with 
the  house  in  Liverpool,  and  by  the  house  at  Liverpool  to  their 
account  with  Bolton.  In  February,  1793,  Bolton  accepted  bills 
payable  at  the  house  in  London  to  a  larger  amount  than  usual, 
namely  to  the  value  of  JC19,702;  he  then  proposed  to  the  house  at 
Liverpool  that  they  should  procure  these  bills  to  be  paid  as  tliey 

U  B.  &  P.  589.  n  Bos.  &  Pull.  588. 
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fell  due  by  the  house  in  London;  and  that,  to  enable  tlie  house  at  Liver- 
pool to  provide  for  such  payments,  he  should  deliver  to  them  certain 
other  bills  of  exchange  with  his  indorsement  thereo7i.  To  this  proposal 
the  house  at  Liverpool  agreed.  In  pursuance  of  this  agreement, 
Bolton  indorsed  to*  the  house  at  Liverpool  several  bills  of  exchange, 
amounting  in  the  whole  to  the  sum  of  11,5832.  2^.  9d.:  among  these 
was  a  bill  for  £4,000,  and  another  for  3982.  18s.  Sd.  These  two  bills 
they  remitted  generally,  with  many  others,  to  Forbes  &  Gregory,  to 
whom  they  were  considerably  indebted.  Both  houses  became  bank- 
rupt. The  acceptances  were  payable  before  the  indorsed  bills ;  and 
Bolton  was  obliged  to  pay  all  his  own  acceptances.  The  assignees  of 
Forbes  &  Gregory  having  refused  to  deliver  up  these  bills,  Bolton 
brought  trover  for  them,  but  failed  in  his  suit.  Eyre,  0.  J. —  "  In 
some  respects,  an  individual  partner,  or  a  particular  partnership,  con- 
sisting of  two  or  more  of  those  persons,  who  are  partners  in  some 
arger  partnership,  may  be  considered  as  third  persons  in  transactions 
in  which  the  general  partnership  may  happen  to  be  engaged  with 
their  correspondents.  On  the  other  hand,  it  will  be  difficult,  if  not 
impossible,  for  individual  partners,  or  for  particular  partnerships  com- 
posed of  individual  partners,  to  shake  off  privity  in  all  the  transac- 
tions of  the  general  partnership,  or  to  avoid  all  the  consequences  of 
privity.'  fiach  partner  is  a  party,  as  well  as  privy,  to  the  transac- 
tions of  the  general  partnership,  though  the  general  partnership  is 
not  a  party  to  the  separate  transactions  of  the  individual  partners. 
It  must  be  admitted,  therefore,  that  Forbes  and  Gregory  were  parties 
to  the  agreement  which  Caldwell  and  Smith  entei'ed  into  with  Bolton. 
The  true  nature,  however,  of  the  transaction  is  simply  this  :  Bolton 
paid  into  his  banker's  hands  bills  on  his  general  account,  to  be  con- 
verted into  cash,  in  order  to  increase  his  credit  with  his  bankers. 
These  bills,  at  least  the  bills  in  question,  were  remitted  to  the  house 
in  London  on  the  general  account  of  the  banking-liouses.  We  cannot 
think  that  this  was  a  misapplication,  or  that  the  confidence  of  Mr. 
Bolton  was  abused.  It  may  be  asked,  assuming  that  Mr.  Bolton  con- 
sidered both  houses  to  be  in  full  credit,  was  it  not  the  very  thing  he 
meant  ?  Was  not  this  the  probable  mode  by  which  the  banking-house 
would  be  enabled  to  provide  for  the  payment  of  Mr.  Bolton's  accept- 
ances at  the  house  of  Forbes  &  Gregory  ?  Then,  what  effect  can  the 
privity  and  participation  of  Forbes  &  Gregory  in  the  agreement  be- 
tween Bolton  and  the  banking-bouse  have  on  this  transaction,  which, 

1  See  Lord  Eldon's  observations  in  Ex  parte  Pease,  19  Ves.  45. 
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as  between  the  two  hooses,  nndoubtedly  changed  the  property  in  these 
bills  ?  If y  up  to  the  moment  of  the  bankruptcy,  nothing  affected  the 
right  of  Forbes  &  Gregory  to  hold  these  bills  on  their  separate  account^ 
the  right  must  Test  in  the  assignees  of  Forbes  &  Gregory,  with  nothing 
to  affect  it ;  the  assignees  of  Forbes  &  Gregory  are  bound  to  admit 
that  Forbes  &  Gregory  knew  that  Kr.  Bolton's  object,  and  that  the 
object  of  the  partnership  at  Liverpool,  was,  that  by  means  of  those 
bills  the  acceptances  were  to  be  prorided  for.  But  how  were  these 
bills  to  operate  as  means  ?  They  were  to  be  dealt  with  as  the  banking- 
house  thought  fit  to  deal  with  them  —  to  be  n^otiated  if  they 
thought  fit,  to  be  discounted  at  Liverpool  if  they  pleased,  or  remitted 
to  whom  they  pleased,  and  were  necessarily  to  be  converted  into 
money,  in  order  to  be  means  effectual  to  the  purpose  even  of  the  par- 
ties who  deposited  them.  If,  then,  Forbes  &  Gregory  were  parties 
capable  of  acquiring  a  property  in  these  bills,  as  capable  as  any  third 
party,  and  did  acquire  it  without  reproach,  and  in  truth  in  pur- 
suance of  that  agreement  upon  which  they  were  delivered  to  the 
banking-house,  why  are  not  Forbes  &  Gregory  to  be  considered  as 
third  persons,  with  whom  these  bills  have  been  negotiated  ?  " 

In  the  preceding  case,  the  creditor  himself  proposed  to  be  bound 
by  the  arrangement  regarding  the  two  houses ;  there  was  likewise  a 
due  consideration  for  rendering  the  contract  several.  But  a  mere 
acquiescence  in  the  terms  proposed  by  a  firm  cannot  be  binding  on  a 
creditor ;  because  this  is  a  mere  ntidum  pactum,  and,  a  fortiori,  it 
will  not  bind  him  where  he  reserves  to  himself  the  present  securities 
which  he  holds  against  the  firm.  Hence,  also,  an  agreement  previous 
to  a  dissolution  of  partnership,  that  one  partner  shall  undertake  the 
payment  of  all  debts,  is  not  binding  on  third' persons,  though  privy  to 
it,  unless  they  are  also  parties  to  it,  and  even  in  the  latter  case  it 
seems  doubtful  whether  such  an  agreement  would  amount  to  a  release 
or  covenant  not  to  sue.' 

The  question  whether  or  not  a  creditor  has  assented  to  be  bound 
by  the  private  arrangements  of  the  firm  most  commonly  arises  in 
cases  where,  upon  the  retirement  of  one  or  more  partners,  the  others 
undertake  to  receive  the  credits  and  pay  the  debts  of  the  firm.  These 
cases  will  be  noticed  in  a  subsequent  chapter. 

We  have  already  had  occasion  to  observe  that  where,  previous  to 
entering  into  a  contract  with  one  of  several  partners,  the  creditor  has 
had  notice  of  the  want  of  power  in  such   individual  partner  to  bind 

•^  Lodge  V.  Dicaa,  5  Bam.  &  Aid.  611. 
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the  firm,  the  creditor  will  be  bound  by  this  arrangement,  ana  cannot 
sue  the  partnership  on  such  contract. 

Oontn^ts  as  affected  by  the  custom  of  trade. 

Sec.  499.  It  has  been  observed  that  by  the  custom  of  a  particular 
trade  the  firm  may  be  exempt  from  liability  on  account  of  contracts 
entered  into  by  its  individual  members.  Instances,  however,  of  this 
kind  are  of  rare  occurrence,  for  although  it  has  been  held  that  part- 
nerships of  a  peculiar  nature  are  not  liable  on  account  of  bills  drawn 
by  their  respective  members,  yet  perhaps  there  is  no  ordinary  trade, 
except  that  of  coach  proprietors,  in  which  the  firm  shall  not  be  lia- 
ble in  respect  of  goods  supplied  or  repairs  done  by  the  order  of  one 
partner  for  the  use  of  the  concern.  It  happens,  however,  that  in  the 
particular  trade  we  have  mentioned  certain  contracts  made  by  one 
partner  for  the  benefit  of  the  proprietors  at  large  have  nevertheless 
been  held  to  be  binding  upon  him  only  with  whom  they  were  made. 
Thus,  if  several  persons  horse,  with  horses,  their  several  property,  the 
several  stages  of  a  coach  in  the  general  profits  of  which  they  are 
partners,  they  are  not  all  jointly  liable  for  goods  furnished  to  one 
partner  for  the  use  of  the  horses  drawing  the  coach  along  his  part  of 
the  road.  In  Bai*ton  v.  Hanson,*  an  action  was  brought  to  recover 
the  price  of  some  hay  and  com  furnished  by  the  plaintiff  to  the 
defendants,  who  were  co-proprietors  with  others  of  a  stage-coach,  run- 
ning from  Hastings  to  Loudon,  but  who  horsed  the  coach  only  in  the 
Lamberhurst  quarter,  and  the  jury  found  a  verdict  for  the  plaintiff. 
The  Court  of  Common  Pleas,  however,  ordered  the  verdict  to  be  set 
aside  and  granted  a  new  trial,  and  upon  its  being  suggested  that  the 
entire  partnership  had  the  benefit  of  the  goods  supplied,  and  upon 
every  adjustment  of  fhe  partnership  account  paid  for  them  as  part  of 
their  general  outgoings,  the  court  observed  that  the  utmost  that  could 
be  said  in  favor  of  the  plaintiff  was,  that  he  let  the  horses  to  the 
whole  concern  for  this  stage,  but  if  his  argument  was  founded  on  the 
ultimate  mode  of  making  up  the  accounts  between  the  partners,  he 
could  at  that  time  proceed  no  further,  for  that  fact  did  ngt  appear. 

But,  if  a  coachmaker  let  coaches  for  the  use  of  the  proprietors  of 
a  stage-coach,  this  is  a  contract  with  the  whole  firm,  although  the 
actual  agreement  be  made  with  one  only,  whose  particular  business  it 
is  to  hire   the  coaches.    In  the  case  of  Arthur  v.  Dale,*  it  appeared 

*  2  Taant.  49 ;  2  Camp.  97.  for  the   town    proprietors  to  make  a 

'M.  T.  1828.     It  appears   to  be  the    monthlv  account  of  the  hire  of  carriages, 

custom  amongst  stagecoach  proprietors    or  mileage,  which  account  is  discharged 
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that  Dale,  Thomas  and  Burford  were  proprietors  of  a  stage^^soach 
running  from  London  to  Stroad water.  Dale  was  the  London  pro- 
prietor, and  it  was  his  business  to  hire  the  coaches  for  the  joumey, 
for  which  there  was  a  separate  account  between  him  and  the  other 
proprietors.  The  distance  from  London  to  Stroudwater  is  one  hun- 
dred and  scTen  miles.  Thomas  horsed  the  coach  for  the  space  of  fif- 
teen miles  only,  and  he  was  coachman  between  London  and  Abingdon. 
Dale  contracted  with  the  plaintiff  Arthur,  who  was  a  coachmakcr,  ■ 
for  the  hire  of  the  coaches,  and  in  the  course  of  these  transactions, 
Arthur  took  his  aepjarate  bills  for  the  amount.  Dale  afterward 
becoming  bankrupt,  the  plaintiff  proved  and  received  a  dividend 
under  the  commission  in  respect  of  the  bills.  It  was  proved  that 
before  the  bankruptcy  the  plaintiff  had,  in  various  conversations 
with  Thomas,  asserted  that  he  had  not  been  paid  the  amount  of  his 
bills  for  mileage.  Some  time  after  the  bankruptcy  of  Dale  the  plain- 
tiff brought  his  action  against  all  the  partners  to  recover  the  residue 
of  the  money  due  to  him.  Dale  having  pleaded  his  bankruptcy,  and 
Burford  having  let  judgment  go  by  default,  the  Court  of  Common 
Pleas  held  that  Thomas  was  liable  for  the  whole  amount  unpaid. 
Best,  C.  J.,  observing  that,  as  there  was  no  proof  that  the  plaintiff 
had  taken  the  bills  in  question  as  a  satisfaction  of  all  claims  against 
the  defendants,  nor  any  evidence  of  collusion  between  the  plaintiff 
and  Dale,  the  contract  being  one  of  partnership,  the  defendant 
Thomas  was  clearly  liable  for  the  moneys  sought  to  be  recovered. 

It  has  been  decided,  however,  that  if  several  persons  ai*e  partners 
in  a  coach  concern,  but  one,  by  agreement,  provides  the  coaches  at  a 
certain  rate  per  mile,  he  alone  is  responsible  for  repairs  done  to  the 
coach  by  a  person  cognizant  of  this  arrangement,  although  the  names 
of  all  the  partners  appear  on  the  vehicle.* 

periodically   by  the  other  proprietors.        *  Hiard  ▼.  Biffg,  Man.  N.  P.  Ind.  220 ; 

It  was  urged  at  the  trial  of  this  action,  Gow  Partn.  150.    On  this  subject,  B«e 

that  the  custom  was  well  known  to  all  Dwight  v.  Brewster,  1  Pick.  (Mass .)  50 ; 

coach-makers;  and  that,  therefore,  the  Cobb  v.  Abbott,  14  id.  289;  I>ow  v.  Saj- 

plaintiff,  on  not  being  paid  regularly  by  ward  12  N.  H.  276  ;  Bostwick  v.  Cham- 

the  defendant  Dale,  ought  to  have  given  pion,  11  Wend.  (N.  T.)571 ;  Wetmore  ▼. 

notice  of  this  circumstance  to  the  other  Baker,  9  Johns.  (N.  Y.)  807. 
defendant. 
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WHERE  THE  CONTRACT  IS  SEVERAL  IK  FACT. 

8bc.  500.  Separate  creditors  of  partners. 

Sec.  601.  Wliat  constitutes  fraud  in. 

Sec.  509.  Bill  inyalid  in  hand  of  payee  may  be  valid  in  hands  of  bona  fide 

holder* 

Sec.  503.  Other  securities,  rule  as  to 

Sec.  504.  Where  separate  creditor  acts  bona  fide. 

Sec.  505.  Where  money  is  advanced  on  obligation  of  the  finu.  • 

Sec.  506.  What  is  evidence  of  collusion. 

Sec.  507.  Rule  in  Barber  v.  Backhouse. 

Sec.  508.  Adoption  of  a  several  debt  by  the  firm. 

Separate  oteditoni  of  the  partnozi. 

Sec  600.  It  is  evident,  from  the  very  nature  of  a  separate  credit- 
or's contract,  that,  prima  fade,  he  oan  have  no  claim  against  the  firm. 
But  such  creditor  frequently  obtains  from  his  debtor  the  bills^  notes^ 
or  effects  of  the  partnership  as  a  security  for  his  separate  debt  A 
question  then  arises — Did  he  obtain  these  securities  fraudulently  or 
iona  fide  f  If  he  obtained  them  fraudulently^  he  is  remitted  to  his 
several  contract,  and  cannot  recover  against  the  firm.  If,  on  the 
other  hand,  he  obtained  them  bona  fide,  a  new  contract  arises,  under 
which  he  can  sue  the  firm.  It  therefore  becomes  necessary  to  deter- 
mine what,  in  these  cases,  constitutes  fraud,  and  what  a  bona  fide 
transaction. 

What  oonatiftatM  fraud  in. 

Sec.  501.  First,  then,  what  constitutes  fraud  in  a  separate  cred- 
itor  holding  partnership  securities,  so  as  to-  remit  him  to  his  several 
contract,  and  bar  him  of  any  remedy  against  the  firm  ? 
99 
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Where  there  is  clear  evidence  of  collusion  between  the  partner  and 
his  separate  creditor,  independently  of  the  transfer  to  the  latter  of 
pai*tnership  secaritics,  it  is  hardly  necessary  to  say  that  the  firm  are 
not  liable  to  the  separate  creditor  in  respect  of  his  conti^t  In  the 
case  of  Arden  v.  Sharpe,'  the  plaintiff  bronght  his  action  against 
Sharpe  and  Gilson,  partners,  on  a  bill  of  exchange,  under  the  follow- 
ing circumstances:  It  appeared  that  on  the  day  on  which  the  bill 
bore  date  Gilson,  one  of  the  defendants,  brought  the  bill  in  question 
to  the  plaintiff  and  requested  him  to  discount  it;  the  plaintiff  said  he 
could  not  do  it  himself,  upon  which  Gilson  answered  he  could  get  it 
done  for  him,  but  wished  the  business  to  be  kept,  a  secret  from  his 
jmrtner,  Mr.  Sharpe,  to  which  the  plaintiff  assented,  and  took  his  bilL 
The  witness  then  proved  that  the  indorsement,  ^'  Sharpe  &  Gilson,'' 
was  in  the  handwriting  of  Gilson.  On  this  evidence  the  plaintiff 
rested  his  case ;  but  Lord  Kenyon  nonsuited  the  plaintiff  on  the 
ground  that  the  transaction  indicated  that  the  money  was  for  that 
partner's  own  use,  and  not  raised  on  the  partnership  account ;  and 
his  Lordship  observed  that  the  party  who  brought  the  action  was  him- 
self the  person  who  took  the  bill  with  the  indorsement  by  one  partner 
ooly,  and  was  informed  that  the  transaction  was  to  be  concealed  from 
the  other. 

And  where  a  partnership  bill  or  note  is  originally  negotiated  in 
fraud  of  the  firm,  it  will  not  be  binding  on  the  firm,  even  in  the 
hands  of  a  subsequent  indorsee,  unless  he  prove  himself  an  indorsee 
for  value,  it  being  a  rule  that  where  a  note  or  acceptance  has  been 
obtained  by  felony,  fraud,  or  duress,  the  indorsee  must  prove  the  con- 
sideration for  which  he  took  it.  In  Heath  v.  Sansom,'  it  appeared 
that  Sansom  and  Evans  were  partners  in  alum  works,  under  the  firm 
of  Sansom  &  Co.,  and  that  Sansom  was  also  a  partner  in  the  Droit- 
wich  Patent  SaltCompany.  Sansom  being  indebted  to  the  company 
in  £300,  and  being  called  upon  to  pay,  gave  the  company  a  note  of 
Sansom  &  Co.,  at  two  months,  for  £310.  This  note  was  afterward 
indorsed  by  the  company  to  the  plaintiff,  who  brought  his  action 
upon  it  against  Sansom  and  Evans.  At  the  trial  of  the  action,  it  did 
not  appear  why  the  plaintiff  sued  the  makers  whom  he  did  not  know, 

'  2  Esp.  524.     It  seems,  however,  that  recover  on  the  note  or  bill,  the  indorsee, 

the  defrauded  partner  cannot  be  relieved  to  maintain  an  action  agaiimt  the  maker 

at  law,  if  in  the  situation  of  plaintiff,  or  acceptor,  must  prove   oonsideratioQ 

'  2  B.  &  Ad.  291.  In  this  case  three  of  given  by   liimself  or  a  prior  indorsee  ; 

the  judges,  disieniiente  Parke,  J.,  held  and  that,  although  he  may  have  had  no 

that  in  all  cases  where,  from  defect  of  notice  that  'such  proof  wiU  be  called 

consideration,  the  original  payee  cannot  for. 
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rather  than  the  indorsers  whom  he  did  know,  and  who  were  a  solvent 
and  well-known  partnership;  nor  did  he  show  that  the  note  had  been 
indorsed  to  him  for  any  valuable  consideration.  Under  these  circum- 
stances^ the  Court  of  King's  Bench  held  clearly,  not  only  that  the 
Droitwich  Company  could  not  have  maintained  an  action  on  the  note 
against  Evans  (because  it  must  be  taken  to  have  been  given  to  them 
by  Sansom  in  fraud  of  Evans),  but  also  that  the  indorsee  was  not 
entitled  to  recover  in  this  action,  he  having  omitted  to  show,  as  he 
was  bound  to  do  under  the  circumstances,  that  the  note  had  been 
indorsed  to  him  for  valuable  consideration. 

BiU  invalid  as  to  payee  valid  in  handa  of  innocent  holder. 

Sec.  502.  However,  a  bill  or  note  negotiated  by  one  partner,  which  is 
not  binding  on  the  firm  in  the  first  instance,  by  reason  of  a  collusive 
contract  between  that  partner  and  thq  separate  creditor  who  takes 
the  security,  may,  nevertheless,  afterward  become  binding,  in  the 
hands  of  an  indorsee,  for  valuable  consideration.  * 

^Creditor  ofapaHnw  receiving  cibUga-  denoe  of  it.     This  may  be  Temoved,  as 

Hon   of  firm,  —  On  this  question   the  by  showing  that  the  act  was  authorized, 

American    doctrine    conforms    to   the  or  subsequently  ratified  by  the  other 

English,    that    whenever    a    separate  partners,  and  wliich  ratification  or  origi- 

creditor  of  one  of  the  partners  receives  nal  authoritr  maj  be  shown  by  circum- 

an  obligation  of  the  firm  in  satisfaction  stances.    Elliott  v.  Dudley,  10  Barb.  (N. 

of  his  claim  against  a  separate  partner,  Y.)  826 ;    Stemburg  v.   Gallaman,    14 

this  is  a  fraud  upon   the  partnership  Iowa,  251 ;  Cadwalader  v.  Blair,  18  id. 

per  $e,  unless  authorized,  and  the  sep-  420 ;  Carver  v.  Dows,  40  HI.  374 ;  Wise 

arate  creditor  cannot  recover  thereon,  v.    Copely,    36    Ga.    508;    Gansvoort 

Clay  V.  Cottril,  18  Penn.  St.  408;  King  v.    Williams,     14     Wend.     (N.    Y.) 

v.  Paber,  22  id.  21 ;  Rutledge  v.  Squires,  188;   id.    146;  Jones  v.  Booth,  10  Vt. 

28Iowa.  58;  Cassy  V.Carver,  41  111.228;  268;    Miller    v.    Hines,    15    Ga.    197; 

Williams  v.  Brimhall,  18  Gray  (Mass.),  Darling  v.  March,  22  Me.  184;  Corbin 

46^ ;  Davenport  v.  Runlett,  8  iN .  H.  886 ;  v.  McChesney,  26  111.  281 ;  Warren  v. 

Greely  v.  Wyeth,  10  id.  15;  Williams  Dickinson,  80  id.  368 ;  Marine  Co.  v.  Car* 

▼.  Gilchrist,  11  id.  585 ;  Miller  v.  Hines,  ver,  41  id.  66;  Casey  v.  Carver,  id  225. 

15  Ga.  197 ;  Elliott  v.  Dudley,  19  Barb.  But  on  this  question  the  courts  of  Eng- 

(N.Y.)  826;  Lansing  V.  Ten  Eyck, 2  Johns,  land  seem  to  maintain  a  different  doc- 

(N.  Y.)  800;   Livingston  v.  Rosevelt,  4  trine,  and  to  hold  that  the  presumptions 

id.  251 ;  Dob  v.  Halsey,  16  id.  84  ;  Foot  are    against    the  partnership  in  such 

V.  Sabin,  lr9    id.   154  ;     Whittaker    v.  cases,  and  that  if  a  partner  uses  the 

Brown,  11  Wend.  (N.Y.)  75 ;  Gansvoort  v.  partnership  name  or  credit  to  satisfy  a 

Williams,  14  id.  138 ;  Wilson  v.  Williams,  private  debt,  they  may  be  held  liable 

id.  146;  Rogers  V.  Bachelor,  12  Pet. (U.S.)  therefor    unless    there  was    covin    or 

221 :  Hagar  V.  Mounts,  8  61ackf.(Ind.)57;  fraud  on  the  part  of  the  private  and 

Hickmanv.Raineking,  6  id  388;  Darling  individual    creditor.      See  opinion   by 

V.  March,  22  Me.  184.  And  the  same  prin-  bpencer,  J.,  in  Dob  v.  Halsey,  16  Johns, 

ciple  is  applicable   where,  in  considera  (N.  Y.)  84;  Ridley  v.  Taylor,  18  East,  175 ; 

tion  of  a  debt  due  from  one  partner,  he  Ex  Parte  Agace,  2  Cox,  812  ;  Musgrave 

releases  a  debt  due  to  the  firm.     Farrar  v.  Drake,  5  Ad.  &  El.  (Q.  B.)  185 ;  Ex  Parte 

V.  Hutchinson,  9  A.  &  E.   641 ;  Greely  Bonbonus,  8  Ves.  540  ;  Ex  parte  Thorpe, 

V.  Wyeth,  10  N.  H.  15  ;  Evemghim  v.  3  Mont.  &  A.  716 ;  Elliotson  v.  Deacon, 26 

Ensworth,  7  Wend.  (N.  Y.)  326 ;  Craw  v.  Barb.  (N.Y.)  20.  The  same  doctrine  would 

Cad  well.  5  Cow.  (N.  Y.)  489.  But  there  is  also  seem  applicable  to  third  persons 

no  absolute  presumption   of   fraud  in  who  take  the  negotiable  paper  of  a  firm, 

such  cases.     It  is  only  prima  facie  evl-  executed  by  a  partner  for  his  private 
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A  Scotch  case  may  here  be  noticed,  in  which  the  partnership  was 
absolved  from  liability  in  conseqaence  of  the  collusion  of  a  separate 
creditor  with  one  of  the  partners.  Miller  lent  to  Sturrock  &  Small 
500Z.  on  their  joint  acceptance.  Sturrock  having  become  bankrupt^ 
Miller  received  a  dividend  out  of  his  estate,  which  reduced  the  debt 
to  86Z.  Us.  Kd.  For  this  sum  Small  granted  to  Miller  an  acceptance, 
subscribed  i>y  the  firm  of  James  Ivory  &  Co.,  of  which  firm  Small 
was  a  partner.  The  firm  of  Ivory  &  Go.  having  become  bankrupt, 
with  the  exception  of  Douglas,  one  of  the  partners,  Douglas,  was  sued 
by  Miller.  But  the  Court  of  Session  held  that  the  suit  was  not  main- 
tainable, and  adhered  to  the  opinion  of  the  Lord  Ordinary,  who  tried 
the  cause,  and  who  held  that,  under  the  circumstances,  the  accept- 
ance of  that  company  was  not  given  bona  fide,  * 

In  the  preceding  cases  of  Arden  v.  Sharpe,  and  Blair  Miller  v. 
Douglas,  there  were  other  circumstances  to  charge  the  creditor  with 
fraud,  independently  of  the  bare  taking  of  partnership  securities. 
But  a  series  of  decisions  has  shown  that,  if  the  separate  creditor  of  a 
partner  take  a  partnership  security  towai-d  the  discharge  of  his  sepa- 
rate debt,  that  fact  alone,  unless  explained  by  particular  circumstan- 

benefit,  or  in  fraud  of  the  rights  of  the  41$ ;  Livinffston  v.  Rosevelt,  4  Johns, 
partnership,  if  the  third  party  had  (N.Y. ) 25  ;  Mechanics' Bank  T.Foster,  19 
knowledge  of  these  facts,  lie  woald  Abb.  (N.Y.)Pr.  47;Baoon  v.  Hutchins.  5 
under  such  circumstances  stand  in  no  Bosh  (Ky.),  595.  And  a  partner  haa 
better  position  than  the  payee.  Taylor  no  authority  to  indorse  a  note  in  the 
y.  Hillyer,  3  Blackf .  (Ind.)443 ;  Hickman  name  of  a  firm  for  the  accommodation 
y.  Rineking,  6  id.  388;  Robinson  y.  of  a  third  person  without  the  consent 
Aldridge,  84  Miss.  353 ;  Hickman  y.  of  his  copartners,  and  the  latter  would 
Eunkle,  37  Mo.  401 ;  Burleigh  y.  Par-  not  be  bound  by  such  an  indorse- 
ton»  21  Tex.  585;  Maudlin  y.  Branch  ment  to  one  who  takes  the  note  with 
Bk.,  3  Ala.  602;  Stainer  y.Tyson,2  Hill  knowledge  of  the  facts.  And  it  has 
(N.  Y.),  279;  Millery.Manice,  6id.  115;  recently  been  held  that  the  burden 
Baird  y.  Cochran,  4  S.  &  R.  (Penn.)  397.  of  proof  in  such  a  case  would  rest  upon 
But  Uiis  doctrine  has  no  application  to  tlie  holder  to  show  the  authority  to  in- 
the  bona  fide  holder  of  the  negotiable  dorse  the  note  in  this  manner.  Hendrie 
paper  of  a  firm,  aad  especially  would  y.  Berkowits,  37  Cal.  113.  But  one  who 
the  law  imply  authority  in  a  partner  to  takes  in  satisfaction  of  a  note  against 
execute  such  paper  in  the  name  of  the  a  member  of  a  firm,  the  note  of  a  third 
firm  where  such  authority  is  necessary  party,  running  to  such  member,  but  in 
for  the  successful  prosecution  of  the  fact  the  property  of  the  firm,  is  a  bona 
business,  or  according  to  the  usage  of  fide  holder  fdr  yalue.  Kellogg  y.  Fan- 
such  partnerships ;  or  according  to  the  cher,  23  Wis.  21.  And  although,  as  a 
course  of  trade  of  similar  partner-  general  rule,  a  member  of  a  dissolyed 
ships.  Walworth  y.  Henderson,  9  La.  partnership  cannot  make  a  note  for  the 
An.  339;  Gray  y.  Ward,  18  111.  32;  firm,  or  execute  a  contract  in  the  name 
Newell  y.  Smith,  23  Ga.  170 ;  Dow  y.  of  the  firm,  still  if  a  not«  is  made  under 
Phillips,  24  111.  249;  Waldo  Bank  y.  such  circumstances,  and  the  act  is 
Lumbert,  16  Me.  41<5;  Coursing  y.  Baker,  subsequently  ratified  by  the  other, 
7  Har.  &  J.  (Md.)  28 ;  Bascom  y.  Young,  it  will  then  be  binding  upon  the  firm. 
7  Mo.  1 ;  Potter  y.  Dillon,  id.  228 ;  Carter  y,  Pomeroy,  30  Ind.  438. 
Partin  y.  Leiterick,  6  Jones'  (N.  C.)  Eq.  «  Blair  Miller  y.  Douglas,  Fac.  Coll. 
341 ;  Monroe  y.  Cooper,  5  Pick.  (Mass.)  Ko.  41,  p.  154. 


OoKTRACTS^  Several  in  Fact.  789 

ces,  is  conolufiiye  evidence  to  charge  the  creditor  with  fraud,  or  with 
gross  negligence  amountiDg  to  fraud ;  and,  consequently,  that  the 
firm  is  not  bound  by  such  transaction.  In  Hope  v.  Gust,i  where  a 
partner  had  given  the  guarantee  of  the  firm  as  a  security  for  his  sep- 
arate debt.  Lord  Mansfield  directed  the  jury  to  inquire,  ^ir^^,  whether 
there  was  not  positive  fraud;  or,  secondly,  whether  there  was  not 
gross  negligence,  amounting  to  fraud,  on  the  part  of  the  creditor; 
and  in  either  case  to  find  a  verdict  against  him.  The  facts  were 
these  :  Fordyce,  who  traded  very  largely  in  his  separate  capacity  with 
Hope  &  Go.  in  Holland,  did,  for  and  in  the  names  of  himself  and 
partners,  give  them  a  general  guaranty  for  the  money  due  from  him 
in  his  separate  capacity.  Fordyce  became  a  bankrupt,  and  afterward 
all  the  partners  became  bankrupts.  And  a  bill  was  filed  in  the  Court 
of  Ghanceiy  by  Hope  ft  Go.,  in  order  to  hare  the  benefit  of  this  guar- 
anty; upon  which  the  court  directed  an  issue  to  try  the  validity  of  it. 
There  was  strong  presumptive  proof  that  the  partners  of  Fordyce  had 
no  privity  in  the  transaction.  Lord  Mansfield,  in  summing  up  the 
evidence  to  the  jury,  said:  '^  There  is  no  doubt  but  that  the  act  of 
every  single  partner  in  a  transaction  relating  to  the  partnership  binds 
all  the  others.  If  one  give  a  letter  of  credit  or  guaranty  in  the 
name  of  all  the  partners,  it  binds  alL  But  there  is  no  general  rule 
which  may  not  be  infected  by  covin,  or  such  gross  negligence  as  may 
amount  to  or  be  equivalent  to  covin ;  for  covin  is  defined  to  be  a 
contrivance  between  two  to  defraud  or  cheat  a  third.  Therefore, 
the  whole  will  turn  on  this,  whether  the  taking  the  guaranty  from 
Fordyce  himself,  in  his  own  handwriting,  without  consulting  the 
other  partners,  or  having  their  privity,  is  not  such  gross  negligence 
in  the  Hopes  as  will  amount  to  a  fraud  or  covin.  Fordyce  was  act- 
ing in  two  several  capacities,  having  transactions  in  his  own  name 
only  for  his  own  separate  benefit,  and  in  the  names  of  the  partnership 
for  his  own  benefit  Now,  if  the  fact  be  clear  that  Hope  &  Go.  knew 
that  this  was  done  to  cheat  the  partners  of  Fordyce,  there  is  no  ques- 
tion in  the  cause.  But  it  is  manifest  that  they  trusted  to  it  as  bind- 
ing on  the  partnership.  Therefore,  this  brings  it  to  the  second  ques- 
tion, whether  it  be  not  a  gross  negligence,  especially  as  they  knew  at 
the  time  that  Fordyce  was  acting  in  his  separate  capacity,  and  this 
security  was  intended  to  indemnify  them  against  his  separate  debts." 
The  jury  having  found  a  verdict  for  the  defendant.  Lord  Mansfield 
afterward,  in  his  report  to  the  Gourt  of  Ghancery,  on  a  motion  for  a 

1  1  East,  58. 
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new  trial,  said  that  tbiee  things  were  established  to  the  sstisfisction  of 
himself  and  the  jury.  Fir$1i  that  the  transactions  between  Hope  & 
Co.  and  Fordyoe  were  wholly  on  Fordyce's  accoanL  Seeandlg^  that 
the  partners  of  Fordyee  derired  no  profit  or  benefit  whatsoeTer  from 
them.  Thirdly,  that  they  had  no  notice  of  the  gnanmty,  and  conse- 
quently did  not  acqniesoe  in  it  And  Lord  Mansfield  said  he  left  it  to 
the  jnry,  whether,  nnder  these  circnmstances,  the  taking  of  the  guar- 
anty wasy  in  respect  of  the  partners,  a  fair  transaction  or  coTinoos, 
with  sufficient  notice  to  the  plalntift  of  the  injostice  and  breach  of 
tmst  Fordyoe  was  gnilty  of  in' giving  it 

Lord  Kenyon  decided  the  sncoeeding  case  of  Shirreff  t.  Wilks ' 
npon  the  same  principles.  An  action  was  brought  against  the  defend- 
ants Bishop,  Wilks  and  Robson,  on  their  joint  acceptance.  The 
plaintifis,  in  October,  1795,  eold  and  deliTered  a  quantity  of  porter  to 
Bishop  &  Wilks,  who  were  then  partners.  Robson  became  a  partner 
with  Bishop  &  Wilks,  in  April,  1796,  and  continued  so  till  the  8th  of 
November  following,  when  their  partnership  was  dissolved.  On  the 
5th  of  November,  immediately  before  the  dissolution,  the  plaintiffs, 
for  payment  of  their  demands,  drew  npon  the  defendants  the  bill  in 
question,  which  was  accepted  by  Bishop  in  the  partnership  firm  of  all 
the  defendants,  by  his  subscribing  thereon,  ^  Accepted,  O.  B.  ft  Ca^ 
The  question  was,  whether,  under  these  circumstances,  the  plaintiffs 
were  entitled  to  recover,  and  the  Court  of  King's  Bench  held  they 
were  not  '^This  is  an  action,''  said  Lord  Kenyon,  ^brought  against 
three  persons,  Wilks,  Bishop  and  Bobson,  as  acceptors  of  a  bill  of 
exchange.  It  appears  that  the  acceptance  was  in  fact  made  by  Bishop 
alone  in  the  name  of  the  firm.  The  consideration  for  this  bill  was 
some  porter,  which  had  been  sold  by  the  plaintiffs  to  Wilks  and 
Bishop  only,  at  a  time  when  Robson  had  no  concern  with  the  house. 
Then  the  plaintiffs,  knowing  this,  draw  the  bill  upon  all  the  three 
partners,  and  knowingly  take  an  acceptance  from  one  of  them  to  bind 
the  other  two,  one  of  whom,  Robson,  had  no  concern  with  the  matter 
and  was  no  debtor  of  theirs,  no  assent  of  his  being  found,  and  nothing 
stated  to  show  that  he  had  any  knowledge  of  the  transaction.  It  is 
hard  enough  for  one  partner  in  any  case  to  be  able  to  bind  another 
without  his  knowledge  or  consent,  but  it  would  be  carrying  the  liabil- 
ity of  partners  for  each  other's  acts  to  a  most  nnjnst  extent,  if  we  suf- 
fered a  new  partner  to  be  bound  in  this  manner  for  an  old  debt 
incurred  by  other  persons.     The  plaintiffs,  therefore,  ought  not  in 
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justice  to  have  taken  this  security,  by  which  they  were  to  bind  one 
who  was  not  their  debtor.  The  transaction  is  fraudulent  upon  the 
face  of  it." 

The  doctrine  contained  in  these  cases  has,  if  possible,  been  carried 
still  farther  in  more  modern  decisions.  Thus,  in  the  case  of  Green 
y.  Deakin,^  A  advanced  to  B  6002.  to  enable  him  to  enter  into  part- 
nership with  C.  B  repaid  to  A  part  of  the  sum  advanced,  but  being 
pressed  to  pay  the  remainder,  he  drew  a  bill  in  the  partnership  name 
payable  to  A  and  indorsed  it  to  A,  without  informing  him  that  it  was 
done  without  the  concurrence  of  his  partner  0.  In  an  action  on  the 
bill  by  A  against  B  and  G,  B  having  pleaded  his  bankruptcy,  G  insisted 
that  he  was  not  bound  by  this  transaction  between  A  and  B,  which 
he  alleged  to  be  a  fraud.  Lord  Ellenborough  was  of  that  opinion, 
and  nonsuited  the  plaintiff,  although  G  gave  no  notice  of  his  inten- 
'tion  to  dispute  the  consideration . 

Again,  in  Ex  parte  Goulding,'  F.  A.  O'Neil  and  Martin  were  part- 
ners, trading  under  the  firm  of  F.  A..O'Neil  &  Go.  In  June,  1825,  a 
charter*party  was  executed  by  the  petitioner  Goulding,  of  the  one 
part,  and  O'Neil,  of  the  other  part,  by  which  it  was  stipulated  that 
the  vessel  should  proceed  from  Newfoundland  to  Gharlostown,  and 
take  in  a  cargo  of  timber,  which  timber  was  to  be  taken  to  Lim- 
erick, and  there  delivered  to  the  agent  of  O'Neil,  who  should  pay  for 
the  same,  part  in  cash,  and  part  in  good  bills,  to  be  drawn  on  the  house 
of  O'Neil  &  Go.,  in  London,  not  exceeding  four  months.  The  timber 
was  delivered  on  the  10th  of  November,  1825,  and  Goulding  received 
a  bill  of  exchange  in  part  payment,  dated  November  10,  1825,  drawn 
by  the  agent  on  O^Neil  ft  Go.,  payable  to  the  order  of  the  drawer  four 
months  after  date,  and  indorsed  by  the  drawer  to  Goulding.  On  the 
day  in  which  Goulding  received  this  bill,  he  took  it  to  the  counting- 
house  of  O'Neil  ft  Go.  early  in  the  business  hours,  and  left  it  with  the 
proper  clerk  for  acceptance.  Some  hours  afterward,  Goulding  called 
and  received  the  bill  accepted  in  the  name  of  the  firm.  Goulding 
admitted  that  the  acceptance  was  in  the  handwriting  of  O'Neil,  but 
he  denied  that  there  was  any  previous  agreement  that  it  should  be 
accepted  by  O'Neil,  or  that  there  was  any  collusion  with  O'Neil  in  the 
matter.  Upon  this  evidence,  Sir  John  Leach  dismissed  the  petition 
of  Goulding  to  be  admitted  as  a  joint  creditor  against  the  estate  of 

>  2  Stark.  847  ;  and  see  Jones  v.  Yates,        *  Mich.  T.  1829 ;  S.  (;.,  2  GI711  &  Jam. 
9  Bam.  &  Ores.  532.  US.    And  see  Ex  parte  Thorpe,  8  Mont. 

&  A.  716. 
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O'Neil  ft  Oo.  And  npon  appeal,*  his  Honor's  decision  was  afflnned« 
Lord  Lyndhnret :  '*  The  question  is,  whether  nnder  the  circamstances 
of  this  case  the  petitioner  can  prove  nnder  the  commission  as  a  joint 
creditor  against  the  bankrupt's  estate.  No  principle  can  be  more 
clear  than  that  where  a  partner  and  a  creditor  enter  into  a  contract  on 
a  seyeral  account,  the  partner  cannot  pledge  the  partneiship  funds,  or 
giro  the  partnership  acceptances  in  discharge  of  this  contract^  so  as 
to  bind  the  firm.  In  this  case  Ctoulding  knew  it  was  a  several  con- 
tract When,  therefore,  he  took  a  bill  drawn  by  O'Neil  on  O'Neil  ft 
Go.,  in  discharge  of  that  contract,  Ke  knew  that  O'Neil  was  not  liable 
on  his  own  responsibility.  The  only  doubt  I  have  had  arises  from  the 
circumstance  that  the  bill  was  afterward  accepted  by  the  firm,  that 
bill  being,  in  the  usutil  course  of  business,  left  for  acceptance,  and, 
after  some  time,  being  received,  accepted  in  the  name  of  O'Neil  ft  Co., 
from  the  clerk.  But,  upon  further  consideration,  1  think  that  will 
not  alter  the  case.  Then  it  is  said  that  it  was  not  known  by  Oould- 
ing,  until  he  saw  the  acceptance,  that  the  bill  had  been,  accepted  by 
O'Neil.  That  will  make  no  difference,  and  will  not  conclude  Martin, 
who  was  no  party  to  the  contract,  and  was  not  bound.  If  the  fact  of 
Martin's  ignorance  were  known  by  Gonlding,  he  can  have  no  claim  on 
the  joint  estate.  The  responsibility  of  ascertaining  that  fact  rested 
on  Goulding.  Under  these  circumstances,  I  think  the  estate  of  the 
bankrupt  is  not  bound,  and  that  the  commissioners  were  right  in 
their  determination.  I  shall,  therefore,  affirm  the  order  of  the  Vioe- 
Ohancellor,  who  affirmed  the  order  of  the  commissioners." 

Othor  seomitiet,  mle  m  to. 

Seo.  503.  The  same  principles  which  apply  to  the  case  of  a  separate 
creditor  taking  the  bills  or  notes  of  a  partnership  in  discharge  of  his 
debt  must  apply  equally  where  other  partnership  securities  are  appro* 
priated  to  a  similar  purpose.  It  was  held,  therefore,  in  the  case  of 
Snaith  v.  Burridge,'  that  if  one  partner  in  an  adventure  pledge  the  bill 

*  At  the  heailDg  of  the  appeal,  Bick*  was  his  duty  to  see  that  the  acceptance 

erateth,  for  the  tespondente,  contended  of  0*NeU  was  with  the  authority  of  the 

that'*iti8  incombent  upon  a  creditor  other  partner :  the  authority  cannot  be 

tflkking  a  partnership  bill  from  one  part-  Implied  from  the  drcumstance  of  the 

ner  for  ms  separate  debt,  to  give  notice  bill  being  left  at  the  oountiag-hoase.  It 

to  the  other  partner  of  this  circumstance,  does  not  even  appear  that  the   creditor 

(>n  the  authority  of  Bx  parte  Bon  bonus,  knew  any  thing  whatever  as  to  Martin's 

8  Ves.  540,  the  burden  of  proving  the  absence  or  presence  at  the  eounting- 

liability  of  the  firm  in  these  cases  is  on  house/'    Crompton  argued  for  the  ap- 

the  party  holding  the  papers.    It  is  for  pellant,  but  the  author  was  not  in  court 

htm  to  show  that  his  debtor  had  the  au-  at  Uiat  time. 

thority  of  his  copartner  to   bind    the  '  4  Taunt.  684.    The  rule  is,  that  one 

firm.     The  question   here  is,  has  the  partner  has  a  right  to  bind  his  copartner 

creditor  done  enough  ?    Clearly  not.    It  to  any  extent  within  the  scope  of  the 
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of  lading  of  goods  which  hare  been  consigned  to  him  for  the  purposes 
of  the  adTenture,  as  a  security  for  his  separate  debt,  and  the  separate 
creditor  have  notice  of  the  purposes  of  such  assignment,  such  pledge 
will  be  illegal  and  void.  Eieran  &  Co.,  of  Dundalk,  in  Ireland,  and 
Grosme  &  Metcalfe,  of  London,  jointly  engaged  in  a  contract  to 
supply  provisions  for  the  navy.  Accordingly,  Eieran  &  Co.  shipped 
a  cargo  of  pork  from  Ireland  to  Portsmouth,  and  sent  to  Grosme  & 
Metcalfe  a  bill  of  lading,  deliverable  to  the  order  of  the  shipper,  and 
indorsed  by  Kieran  in  blank.  Eieran  &  Co.  were,  independently  of 
this  contract,  largely  indebted  to  Grosme  &  Metcalfe,  and  the  latter 

firm  bnsinesB.     Wlnebip  v.  U.  S.  Bank,  (Mass.)*  317 ;  Livingston  v.  Boosevelt, 

5  Pet.  ( U.  S.)  529 ;  Manufacturers*,  etc.,  4  Johns.  (N.  Y.)  251,  and  the  knowledge 

Bank  v.  Oore,  15  Mass.  75 ;  Stover  v.  of  the  payee  of  a  note,  or  of  any  person 

Hinckley,  Kirby  (Conn.),  147,  and,  as  to  dealing  with  him,  will  be  inferred  from 

trading  or  commercial  firms,  a  note  or  circumstances,    Livingston    v.   Roose- 

bill  given  in  the  name  of  the  firm,  by  velt,  ante;  as,  that  it  is  not  within  the 

one  partner,  is  binding  upon  the  firm  in  usual  scope  of  the  business  of  the  firm, 

the  hands  of   a  bona  fide  holder,  no  Davenport  v.  Runlett,  8  N.  H.  890.    A 

matter  how  fraudulent  the  transaction  note,  in  order  to  be  prima /a(^  evidence 

may  be  upon  the  part  of  the  partner  of  a  debt  against  a  firm,  must  be  eze- 

fiving  it.  Onondaga  Bank  v.  Du  Puv,  cuted  in  the  firm  name,  or  there  must 
7  Wend.  (N.  Y.)  47 ;  Duncan  v.  Clark,  be  other  circumstances  connected  with 
2  Rich.  (S.  C.)  587 ;  Collier  v.  Cross,  20  it  to  warrant  the  presumption.  Cranch 
Qa.  1 ;  Haldeman  V.  Bank,  etc.,  28  Penn.  v.  Bowman,  8  Humph.  (Tenn.)  212; 
St.  440 ;  Rich  v.  Davis,  4  Oil.  141,  and  Manufacturers'  Bank  v.  Winship,  5 
the  presumption  is  that  a  contract  or  Pick.  (Mass.)  14.  In  all  cases  where 
obligation  entered  into  by  one  partner  the  note  of  the  firm  is  given  by  one 
in  the  name  olf  the  firm  was  made  on  partner  in  payment  of  an  individual 
its  OMicnunt,  unless  the  person  with  debt,  the  payee  is  char^ped  with  notice 
whom  it  was  made  knew  the  contrary,  that  it  is  an  obligation  in  excess  of  his 
Rochester  v.  Trotter,  1  A.  K.  Marsh,  power  to  give,  and  a  fraud  upon  the 
(Kv.)  54;  Carrier  V.  Cameron,  81  Mich,  firm,  and  the  same  is  true  as  to  any 
878 ;  Le  Roy  v.  Johnson,  2  Pet.  (U.  S.)  assign^  or  holder  thereof,  who  takes  it 
198 ;  Blinn  v.  £vans»  24  tlL  817 ;  Wal-  with  notice  or  knowledge  of  the  facts, 
worth  V.  Henderson,  9  La.  An.  887;  Baird  v.  Cochran,  4  S.  &  R.  (Penn.)  897; 
Steet  V.  Jennings,  Cheeves  (S.  C),  183.  Whitman  v.  Axford,  6  Wis.  677;  Liver- 
But,  where  a  partnership  is  limited  by  son  v.  Lane,  3  F.  &  F.  221 ;  Farmers' 
articles  to  a  particular  business,  if  one  Bank  v.  Bayliss,  41  Mo.  287 ;  Dob  v. 
partner  make  a  note  In  the  partnership  Halsey,  16  Johns.  (N.  Y.)  88;  Adams 
najae  for  other  than  9ueh  bunneee,  it  lies  Bank  v.  Jones,  16  Pick.  (Mass.)  578; 
with  the  person  suing  the  note  to  show  Mercein  v.  Mach,  10  Wend.  (N.  Y.)  468 ; 
an  assent,  express  or  implied,  on  the  Williams  v.  Qilchrist,  11  N.  H.  535. 
part  of  the  other  partners  to  the  trans-  Thus,  a  firm  of  merchants  is  not  bound 
action  ;  a  disclaimer  of  it,  to  any  other  by  a  ote  in  the  name  of  the  firm  given 
than  the  party  to  whom  the  note  was  for  furniture  for  his  private  use.  Grey 
given,  cannot  l>e  sliown  in  evidence,  v.  Tieman,  18  La.  56«or  a  firm  of  wheel- 
Waller  V.  Keyes,  6  Vt.  257.  The  rule  wrights,  for  a  firm  note  given  by  one 
being  that,  as  between  the  parties  to  a  partner  for  diamonds,  Leverson  v.  Lane, 
transaction,  the  powers  of  a  partner  are  8  F.  &  F.  221,  because  in  these  cases 
to  be  gathered  from  the  nature,  scope  there  is  apparently  a  total  want  of 
and  extent  of  the  business.  Persons  authority  to  give  the  note.  But  the 
dealing  with  him  have  a  right  to  rely  rule  holds  good  only  as  to  those  who  are 
upon  his  apparent  authority,  or  upon  affected  with  notice  of  such  want  of 
their  actual  knowledge  of  its  extent,  authority,  except  in  cases  of  non- 
and  must  not  deal  with  him  in  reliance  trading  firms.  Partners  in  non-trading 
upon  the  credit  of  the  finn,  in  excess  firms,  as  physicians,  Crossthwaite  v, 
tliereof,   Warren   v.   French,  6    Allen  Ross,  1  Humph.   (Tenn.)  80;  lawyers, 
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were  indebted  to  the  plaintiffs^  as  their  bankers,  to  the  amonnt  of 
1,800/.,  secured  by  the  deposit  of  two  bills  of  exchange.  Upon  the 
receipt  of  the  bill  of  lading,  Groeme  &  Metcalfe  applied  to  Watson, 
one  of  the  plaintiffs,  for  a  farther  advance  upon  a  deposit  of  the  same, 
and  also  requested  Watson  to  give  up  the  two  bills  of  exchange,  and 
let  the  1,800Z.  remain  on  the  security  of  the  bill  of  lading.  This 
being  agreed  to,  the  bill  of  lading  was  indorsed  by  Groeme  &  Metcalfe 
to  the  plaintiffs,  who  thereupon  gave  Groeme  &  Metcalfe  credit  for 
4,000/.,  and  delivered  up  to  them  the  two  bills  of  exchange.  Groeme 
&  Metcalfe  afterward  stopped  payment    Upon  the  arrival  of  the 

Brecken ridge  v.  Shrieve,  4  Dana  (Kj.),  cannot  render  his  partner  liable  Mmplj 
375 ;  meclianicfl,  etc.,  Leverson  v.  by  receiving  money  indefinitely,  for  the 
Lane,  8  F.  &  F.  221 ;  have  no  power  purpose  of  being  laid  oat  on  such  mort- 
to  bind  tbe  firm  either  by  bill  or  gage  security  as  might  afterward  be 
note,  except  by  express  agreement,  and  obtained.  Harmon  t.  Johnson,  IS  Eng. 
even  an  innocent  holder  of  a  note  exe-  L.  &  B.  400.  An  agreement  to  pur- 
cuted  in  the  name  of  such  a  firm  can-  chase  tobacco  as  partners  does  not  an- 
not  hold  the  firm  unless  he  proves  au-  thorize  a  purchase  of  medidnes,  nor 
thority  expressly  given,  or  an  assent  can  an  asent  of  the  firm  purchase  med- 
thereto  by  the  firm  afterward,  or  that  icines.  Hazard  v.  Boyd,  8  Martin  (La.), 
the  firm  had  usually  permitted  notes  to  178.  On  a  claim  against  stage  proprie- 
be  given  by  one  partner  or  by  the  firm,  tors  as  partners,  for  not  delivering  bag- 
See  the  cases  last  cited,  also  Town  v.  gage  at  Albany,  received  at  Hartford,  on 
Hendee,  27  Vt.  258.  The  acts  of  a  part-  a  special  contract  to  carry  in  a  specified 
ner  or  agent,  wholly  outside  the  part-  time,  it  was  held  one  of  the  partner- 
nership  business,  and  known  to  be  90  by  could  not  bind  the  others  by  the  cons 
the  person  dealing  toith  9ueh  partner^  are  tract,  and  that  handbills  issued  bv  one 
not  binding  upon  the  other  partners,  of  the  partners,  without  the  knowledge 
To  determine  what  acts  are  within  the  or  assent  of  the  other  partners,  were  not 
scope  of  the  partnership  business,  does  competent  evidence.  Walcott  v.  Can- 
not depend  entirely  upon  the  partner-  field,  8  Conn.  195.  So,  where  an  agree- 
ship  articles.  The  previous  dealings,  ment  was  made  to  purchase  a  drove  of 
the  acts  of  the  partners,  and  the  length  mules  and  horses  to  be  driven  to  and 
of  time  these  acts  have  continued,  may  sold  in  the  Southern  market,  and  a 
be  considered,  and  the  nature  and  scope  drove  was  accordingly  purchased,  and 
of  the  business  is  of  the  utmost  import-  one  of  the  partners  started  with  the 
ance  in  determining  the  question,  drove,  and  on  his  wav  purchased  other 
Clayton  v.  Hardy,  §7  Mo.  6U4.  And  horses,  without  the  knowledge  of  the 
persons  dealing  on  the  fidth  of  the  other  partner,  it  was  held  that  the  part- 
firm  are  bound  by  the  apparent  au-  nership  was  special  and  the  partner  on 
thority  of  each  partner.  Tnus,  a  law  his  way  had  no  authority  to  make  new 
firm  was  limited  to  Baltimore  city,  purchases  so  as  to  bind  the  other  part- 
One  of  the  partnership,  without  the  ner.  Bentley  v.  White,  8B.  Monr.  (Ky.) 
knowledge  or  assent  of  the  other  part-  265.  The  same  rules  prevail,  as  apply 
ner,  received  a  note  for  collection  in  in  the  cases  of  ordinary  agency.  Per- 
Carroll  county  from  one  knowing  the  sons  may  deal  with  one  partner  upon 
terms  of  the  partnership.  It  was  held  the  faith  of  his  apparent  power,  dedud- 
the  innocent  partner  was  not  liable  for  ble  from  the  usual  scope  of  the  bnsi- 
the  money  collected:  1.  Because  they  ness  to  which  the  partnership  relates, 
were  not  partners  in  Carroll  county.  2.  As  to  any  matters  in  excess  thereof. 
Because  tlie  lawyer  who  collected  the  they  must  establish  real  authority,  or 
debt  in  Carroll  county  was  not  employed  authority  dedncible  from  a  special  usage 
by  the  Baltimore  firm.  Kauffman  v.  or  a  subsequent  assent  or  ratification  by 
Walker,  9  Md.  229.  The  business  of  a  the  firm.  Blinn  v.  Evans,  24  111.  817; 
scrivener  is  not  within  the  ordinary  Hurd  v.  Haggerty,  id.  171 ;  Town  ▼. 
business  of  an  attorney,  and  one  mem-  Hendee,  27  Vt.  258. 
her  of  a  partnership  firm  of  attorneys 
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cargo  at  Portsmouth,  the  captain  refused  to  deliver  the  goods  to  the 
plaintiffs,  and  deposited  them  in  a  warehouse  of  the  defendants,  to  be 
delivered  only  to  his  own  order,  upon  which  the  plaintiffs  brought 
their  action  of  trover  for  the  goods.  Mansfield,  G.  J.,  at  the  trial, 
thought  that  this  transaction  was  a  pledging  of  the  joint  property  of 
the  partnership,  made  by  one  member  of  it,  for  their  own  particular 
account,  with  the  knowledge  of  the  pawnee  that  it  was  partnership 
property,  and  that  the  proceeds  were  not  to  be  applied  for  the  pur- 
poses of  the  partnership.  He  accordingly  directed  a  nonsuit,  which 
the  Court  of  Common  Pleas  refused  to  set  aside. 

Where  the  separate  oreditor'B  aoU  are  bona  fida 

Sec.  604.  It  now  i-emains  to  consider  under  what  particular  cir- 
cumstances the  transaction  shall  be  held  bona  fide,  in  a  case  where  a 
creditor  of  one  partner  takes  the  partnership  securities  in  discharge 
of  his  separate  debt.  With  reference  to  this  subject,  it  has  been 
observed  by  Sir  John  Leach,  that  although  it  lies  upon  a  separate 
creditor  who  takes  a  partnership  security  for  the  payment  of  his  sepa 
rate  debt,  if  it  be  taken  simplictter,  and  there  is  nothing  more  in  the 
case  to  prove  that  it  was  given  with  the  consent  of  the  other  partners, 
yet  if  there  be  circumstances  to  show  a  reasonable  belief  that  it  was 
given  with  the  consent  of  the  partnership,  it  lies  upon  the  partners  to 
prove  the  fraud. ^  The  leading  case  on  this  subject  is  that  of  Bidlcy 
V.  Taylor.*  Ord  and  Ewbank  were  linen-drapers  and  partners.  The 
plaintiffs,  in  November,  1806,  sold  a  cargo  of  coal  to  Ewbank  for 
34/.  11^.,  and  Ewbank  in  May  following  gave  them  5Z.  in  part  pay nient, 

1  Frankland  V.  M'Gasty,  1  Knapp  Priv.  Wilson  y.  WUliamB.  14  Wend.  (N.  Y,) 
C.  C.  274.  In  Caldwell  v.  Scott,  54  N.  144.  Assent  on  the  part  of  the  other 
H.  414,  the  coart  held  that,  where  a  partners  mast  be  shown,  and  the  indi 
partner  j>a7B  his  individual  debt  with  vidual  creditor  takes  the  burden  of  es 
partnership  property,  the  creditor  ac-  tablishing  it.  Powell  v  Messer,  18  Tex 
quired  no  title  thereto  as  against  the  401 ;  Williams  v.  Walbridge,  8  Wend 
other  partner,  and  that  it  makes  no  dif-  (N.  Y.)  415 ;  Foster  v.  Andrews,  2  Penn 
ference  In  this  respect,  whether  the  160 ;  Davenport  v.  Runlett,  3  N.  H.  386 ; 
creditor  knew  of  the  existence  of  the  Ralston  v.  Click,  1  8tew.  (Ala.)  526. 
partnership  ornot.  It  is  prima  facie  a  But  such  assent  may  be  established  by 
fraud  upon  the  other  partner,  and,  un-  circumstances,  but  the  circumstances 
leas  the  creditor  can  rebut  the  effect  of  must  be  such  as  to  establish  it  clearly, 
this  preBumpt\on,  he  must  respond  to  and  it  is  for  the  jury  to  say  whether  as- 
the  nrm  for  the  property  received  by  sent  was,  or  was  not,  given  to  the  par- 
him.  Williams  v.  Brimhall,  13  Gray  ticular  transaction.  Noble  v.  McCl in- 
mass.),  413;  Brewster  V.  Mott,  5  111.  878.  tock,  2  W.  &  S.  (Penn.)  152,  and  it 
The  act  is  an  illegal  conversion  of  the  makes  no  difference  «that  the  partner 
fund,  and  the  separate  creditor  can  have  making  the  purchase  or  giving  tiie  note 
no  better  title  to  the  fund  than  the  indi-  stated  that  it  was  for  the  use  of  the 
vidual  partner  had.  Minor  v.  Qaw,  20  firm,  unless  it  was  within  the  scope  of 
Miss.  823;  Bark  v.  Moseley,  24  id.  170;  the  firm  business.  Uhler  v.  Browning, 
Cadwalleder  v.  Kroesen.  22  Md.  200 ;  28  N.  J.  L.  79. 
Baird  v.  Cochran,  4  S.  &  R.  (Penn.)  397 ;  U3  East,  178. 
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and  a  promissory  note  for  the  balance.  This  note  was  dishonored, 
and  in  payment  of  this  balance  Ewbank  afterward  gave  the  plaintiffs 
a  bill  for  40^.,  drawn  and  indorsed  by  him  in  the  partnership  name, 
and  accepted  by  the  defendant,  Taylor.  The  bill  was  drawn,  indorsed 
and  accepted,  before  it  was  produced  to  the  plaintiffs,  and  it  did  not 
appear  that  they  knew  that  it  had  been  drawn  and  indorsed  by  Ewbank. 
Ewbank  afterward  applied  to  the  plaintiffs  for  the  difference  between 
the  balance  due  and  the  402.,  but  they  refused  to  pay  it,  until  pay- 
ment of  the  note.  This  bill  was  dishonored,  and  the  plaintiffs  debited 
Ewbank  for  the  amount.  Ord  and  Ewbank  afterward  became  bank- 
rupt, and  the  plaintiffs  now  sued  the  defendant  as  acceptor.  A  ver- 
dict haying  been  found  for  the  plaintiffs,  the  Court  of  King's  Bench 
held  that  such  verdict  should  stand  to  the  amount  of  Ewbank's  debt 
Lord  Ellenborough — "  If  this  were  distinctly  the  case  of  a  pledging 
by  one  partner  of  a  partnership  security  for  his  own  separate  debt 
without  the  authority  of  the  other  partner;  or  if  there  existed  in  this 
case  evident  covin  between  one  partner  and  the  holder  of  the  partner- 
ship security  upon  which  the  action  is  brought,  in  order  to  charge 
the  other  partner  without  his  knowledge  or  consent,  either  expressed 
or  implied,  for  the  private  advantage  of  the  parties  to  such  covinous 
agreement,  we  should  have  no  hesitation  to  pronounce  a  bill,  drawn 
and  indorsed  under  such  circumstances,  void  in  the  hands  of  the 
covinous  holders,  upon  the  principle  laid  down  in  the  case  of  Shirreff 
V.  Wilks.  But,  upon  the  facts  stated,  such  does  not  distinctly 
appear  to  us  to  be  the  case,  nor  does  it  appear  that  there  was  any 
such  crassa  negligentia  on  the  part  of  the  plaintiffs,  in  not  in- 
quiring whether  Ewbank,  the  one  partner  with  whom  they  dealt, 
was  authorized  to  dispose  of  this  security  (which  had  originally  been 
partnership  property),  as  his  own  as  to  render  the  transaction  on 
that  account  fraudulent,  and  therefore  void.  This  bill  had  an 
existence,  according  to  its  apparent  date,  eighteen  days  before  the 
time  of  its  delivery  to  the  plaintiffs;  it  was  drawn  for  a  sum  con- 
siderably exceeding  the  debt ;  and  was  not  only  drawn  and  indorsed, 
but  accepted  also,  before  it  was  produced  to  them ;  and  although 
it  is  stated  in  the  case,  that  in  fact  the  bill  was  drawn  and  indorsed 
by  Ewbank  in  the  partnership  firm,  it  does  not  appear  that  the 
plaintiffs  knew  that  it  was  drawn  and  indorsed  by  him.  Under 
these  circumstances,  it  might  reasonably  be  supposed,  by  the  party  to 
whom  it  was  given,  to  be  a  partnership  security,  of  which  Ewbank, 

>  1  East,  48. 
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the  partner  in  possession  of  it,  had  for  some  valuable  consideration, 
or  in  virtue  of  some  arrangement  with  Ord,  the  other  partner,  become 
the  proprietor,  so  as  to  be  anthorized  to  deal  with  it  as  his  own.  At 
any  rate  the  contrary  does  not  either  actually  or  presumptively  appear; 
and  it  seems  to  us,  in  order  to  deprive  the  plaintiffs  of  the  benefit  of 
such  a  security  in  a  case  which  admits  of  positive  proof  to  the  con- 
trary, that  the  contrary  should  appear  ;  and  that  either  actual  covin 
should  be  shown,  or  that  at  least  more  pregnant  evidence  to  induce 
that  conclusion  should  have  been  given  on  the  part  of  the  defendant, 
than  is  disclosed  upon  the  face  of  this  case.  All  that  appears  here  is 
that  a  partnership  security  was  applied  by  the  one  partner,  Ewbank, 
in  satisfaction  of  his  separate  debt,  without  showing  that  such  appli- 
cation was  at  the  time  unknown  to,  or  unauthorized  by  the  other 
partner,  Ord  (as,  by  the  evidence  of  either.  Ewbank  or  Ord,  it  was  in 
this  case  competent  to  the  defendant  in  point  of  law  to  have  done), 
and  without  laying  before  the  court  any  other  evidence  from  which 
the  same  conclusion  ought  to  be  drawn.  In  the  absence,  therefore, 
of  any  evidence  to  show  that  the  delivery  of  this  bill  to  the  plaintiffs 
was  covinous,  in  a  case  where  positive  evidence  of  the  covin  might 
have  been  given,  had  covin  really  existed,  the  court  feels  itseU  obliged 
to  give  effect  to  the  transfer  of  the  .bill,  and  to  say  that  the  defend- 
ant, who  relied  upon  covin  as  his  defense,  has  not  satisfactorily 
established  such  covin.'* 

It  will  be  perceived  that  in  the  preceding  case  Lord  Ellenborough 
lays  great  stress  on  the  facts  that  the  bill  was  drawn  for  a  sum  con- 
siderably exceeding  the  debt,  and  that  it  was  drawn,  accepted  and 
indorsed  before  it  was  produced  to  the  plaintiffs.  Similar  circum- 
stances appeared  in  the  case  of  Ex  parte  Kirby.'  Tennant  was  a 
partner  with  Moor«  and  others,  and  likewise  carried  on  business  on 
his  own  private  account.  Kirby  supplied  goods  to  Tennant  on  his 
separate  account,  to  the  amount  of  IQOl  Kirby,  after  the  credit  for 
the  goods  had  expired,  applied  for  payment  of  the  1002.  Upon  this, 
Tennant  sent  his  clerk  to  Kirby  with  a  bill  of  exchange  for  the  sum 
of  300Z.,  purporting  to  be  drawn  by  S.  &  Ga  upon  and  accepted  by 
M.  &  Co.,  payable  to  Moore,  Tennant  &  Go.,  and  indorsed  by  them, 
At  the  same  time  Tennant  requested  Kirby  to  place  100/.,  part  of  the 
bill,  to  the  credit  of  the  goods  sold,  and  to  send  him  a  bill  for  the 
balance.  Kirby  accordingly  sent  a  draft  for  200/.,  which  was  duly 
paid.    The  bill  for  300Z.  having  been  dishonored,  and  Moore,  Ten- 

♦Buck,  511. 
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nant  &  Co.  haviDg  become  bankrupts,  it  was  held  that  Eirby  bad 
bona  fide  exchanged  a  separate  for  a  joint  security,  and  was  entitled 
to  prove  against  the  joint  estate  of  the  bankrupts. 

Where  money  is  advanoed  to  one  partner  and  he  receives  the  obligation  of  the 

fiXBL 

Sec.  506.  We  have  seen  that  when  money  is  advanced  to  an  indi- 
vidual partner  on  his  separate  securifcy,  the  fact  that  such  money  is 
afterward  carried  to  the  partnership  funds,  even  with  the  knowledge 
of  the  creditor,  will  not  be  sufficient  to  render  such  contract  joint  in 
point  of  law  ;  and  likewise,  that  where  money  is  advanoed  under  such 
circumstances,  more  positive  evidence  is  required  to  prove  that  the 
contract  is  a  joint  legal  contract,  than  where  goods  are  furnished  to 
one  partner,  and  applied  to  partnership  purposes.  To  examine  the 
converse  of  this  position.  ^  Where  money  is  advanced  to  an  individual 
partner,  for  which  he  give*  the  joint  security  of  the  firm,  the  circum- 
stance that  such  money  is  carried  to  the  separate  account  of  that 
partner,  eveu  with  the  knowledge  of  the  creditor,  will  not  alone  be 
sufficient  to  show  that  the  contract  was  several  in  poiut  of  fact ;  and 
in  such  case  more  positive  evidence  is  required  to  rebut  the  liability 
of  the  partnership,  than  where,  as  in  the  case  of  Shirreff  v.  Wilks,' 
goods  are  supplied  to  individual  ^members  of  the  firm. 

In  Ex  parte  Bonbonus,*  Rogers  was  in  partnership  with  Blake  and 
Purnell  as  insurance  brokers,  and  also  in  business  on  his  own  sep- 
arate account  as  merchant  Both  trades  were  carried  on  at  Bris- 
tol ;  but  the  partnership  business  was  conducted  at  the  Exchange 
buildings  under  the  immediate  control  of  Purnell,  who  paid  and 
received  all  moneys  due  from  and  to  the  partnership,  whereas  Sogers' 
business  was  carried  on  at  his  counting-house  in  Queen  street  under 
his  sole  management  Of  course,  distinct  books  were  kept  of  these 
two  concerns.  A  joint  commission  of  bankrupt  having  issued  against 
the  partnership  of  Rogers,  Blake  &  Purnell,  Messrs.  Atwood  &  Go. 
proved  a  large  sum  as  a  joint  debt  against  their  estate.  The  debt 
consisted  in  a  great  measure  of  sums  advanced  by  them  to  Rogers  on 
partnership  bills  and  notes.  A  petition  was  then  presented  by  the 
joint  creditors,  praying  that  the  proof  might  be  expunged,  on  the 
grounds  that  all  the  said  bills  or  notes  were  drawn  by  Rogers  without 
the  privity  of  Purnell;  that  they  were  all  made  at  the  same  time, 
though  at  different  dates,  and  for  a  very  large  sum  of  money  advanced 

^  1  Eaeti  48.    Where  goods  are  supplied,  an  antecedent  debt  is  more  capable 

of  proof.    *  8  Ves.  540 ;  2  Hov.  Supp.  132. 
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in  a  very  short  space  of  time,  and  while  Rogers  was  greatly  embarrassed ; 
and  that  no  part  of  the  consideration  came  to  the  hands  of  Parnell, 
or  was  applied  to  the  use  of  the  partnership,  but  that  it  came  exclu- 
sively to  Sogers.  LordEldou:  *'This  petition  is  presented  upon  a 
principle  which  it  is  very  difficult  to  maintain,  that  if  a  partner  for 
his  own  accommodation  pledges  the  partnership,  as  the  money  comes 
to  the  account  of  the  single  partner  only,  the  partnership  is  not 
bound.  I  cannot  accede  to  that.  I  agree,  if  it  is  manifest  to  the 
persons  advancing  money  that  it  id  upon  the  separate  account,  and 
so,  that  it  is  against  good  faith,  that  he  should  pledge  the  partner- 
ship, then  they  should  show  that  he  had  authority  to  bind  the  part- 
nership. But  if  it  is  the  ordinary  course  of  commercial  transactions, 
as  upon  discount,  it  would  be  monstrous  to  hold  that  a  man  borrow- 
ing money  u-pon  a  bill  of  exchange,  pledging  the  partnership  without 
any  knowledge  in  the  bankers  that  it  is  a  separate  transaction,  merely 
because  that  money  is  all  carried  into  the  books  of  the  individual, 
therefore  the  partnership  should*  not  be  bound.  No  case  has  gone 
that  length.  It  was  doubted  whether  Hope  v.  Gust  was  not  carried 
too  far.  Tet  that  does  not  reach  this  transaction,  nor  Shirreff  v. 
Wilks.  The  question  of  fact,  whether  this  was  fair  matter  of  dis- 
count, or,  being  an  antecedent  separate  debt  of  Rogers,  the  discount 
was  obtained  merely  for  the  purpose  of  paying  that  debt  by  the  appli- 
cation of  .the  partnership  funds,  which  question  is  brought  forward 
by  the  affidavits  though  not  by  the  petition,  must  lead  to  farther 
examination.  If  the  partners  are  privy  and  silent,  permitting  him  to 
go  on  dealing  in  this  way  without  giving  notice,  the  question  will  be, 
whether  subsequent  approbation  is  not  for  this  purpose  equivalent  to 
previous  consent  Purnell  must  therefore  explain  himself  upon  this; 
for  if  he  admits  all  these  circumstances  to  have  been  in  his  knowledge, 
it  will  be  very  difficult  to  say  that  he  is  entitled  to  the  benefit  of  that 
principle  which  is  established  for  the  safety  of  partners.^'  His  Lord- 
ship afterward  dismissed  the  petition,  on  the  ground  that,  under  the 
circumstances  of  the  esse,  Purnell,  who  alone  could  depose  to  that 
effect,  could  not  legally  be  admitted  as  a  witness  to  cut  down  the 
joint  demand. 

In  the  preceding  case  Lord  Eldon  remarked  upon  the  necessity  of 
the  allegation  in  the  petition,  that  the  several  transactions  relative  to 
this  debt  took  place  without  the  privity  or  knowledge  of  Purnell, 
observing  that  although  it  was  likewise  represented  that  the  whole 
consideration  for  the  bills,  under  which  this  proof  was  made,  came 
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exclusively  to  Rogers^  yCt  in  a  variety  of  cases  that  drcumstanoe 
alone,  though  to  be  attended  to,  wonld  not  decide  that  the  other 
partners  were  not  to  be  bound.  He  added:  '^  In  Fordyce's  case.  Lord 
Thurlow  and  the  judges  had  a  gi'eat  deal  of  conversation  npon  the 
law;  and  they  doubted,  upon  the  danger  of  placing  every  man  with 
whom  the  paper  of  a  partnership  is  pledged,  at  the  mercy  of  one  of 
the  partners  with  reference  to  the  account  he  may  afterward  give  of 
the  transaction.  There  is  no  doubt  now  the  law  has  taken  this 
course,  that  if,  under  the  circumstances,  the  party  taking  the  paper 
can  be  considered  as  being  advertised  in  the  nature  of  the  transaction, 
that  it  was  not  intended  to  be  a  partnership  proceeding,  as  if  it  was 
for  an  antecedent  debt,  prima  facie  it  will  not  bind  them,  but  it  will, 
if  you  can  show  previous  authority  or  subsequent  approbation,  bo  a 
strong  case  of  subsequent  approbation  raising  an  inference  of  previous 
positive  authority.  In  many  cases  of  partnership  and  different  pri- 
vate concerns  it  is  frequently  necessary,  for  the  salvation  of  the  part- 
nership, that  the  private  demand  of  one  partner  should  be  satisfied 
at  the  moment,  for  the  ruin  of  one  partner  would  spread  to  the 
othei*8,  who  would  rather  let  him  liberate  himself  by  dealing  with  the' 
firm.  The  nature  of  the  subsequent  transactions  therefore  most  be 
looked  to,  as  well  as  that  at  the  time." 

What  Is  ericUQoe  of  collnrion. 

S£C.  506.  We  have  seen  that  where  an  individual  partner  transfers 
id  his  creditor  a  partnership  security,  greater  in  amount  than  his  sep- 
arate debt,  this,  combined  with  other  circumstances,^  may  serve  to 
rebut  the  charge  of  collusion  against  the  creditor,  because  such  evi- 
dence at  least  tends  to  show  that  the  bill  was  not  drawn  or  accepted 
with  a  view  to  that  particular  debt  In  this  case,  however,  if  the 
creditor  be  unsuccessful  in  other  parts  of  his  evidence,  the  firm  will 
not  be  adjudged  responsible  for  the  separate  debt  of  their  copartner. 
On  the  other  hand,  if  a  partner  indebted  on  his  own  separate  account 
transfers  to  his  creditor,  -in  payment  of  that  debt,  a  partnership 
security  greater  in  amount  than  the  debt,  and  takes  the  value  for  the 
difference  as  in  the  ordinary  course  of  the  business  of  the  firm,  it 
seems  that  in  this  case,  whatever  be  the  nature  of  the  transaction  as 
regards  the  separate  debt,  and  even  if  that  transaction  be  Toid  against 
the  firm  through  collusion  on  the  part  of  the  creditor,  the  firm  will, 
nevertheless,  in  all  cases  be  responsible  for  the  difference. 
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Hoto  in  3BArlier  v.  BaokhooM. 

Sec  507.  The  case  of  Barber  v.  Backhouse*  is  not  a  direct  authority 
for  our  position,  because  there  the  liability  of  the  partners  in  the 
manner  we  have  nientioned  was  admitted  on  their  own  part  rather 
than  enforced  by  the  decision  of  the  court.  But  the  doctrine  which 
has  just  been  advanced  is  well  warranted  by  a  singular  case  decided 
in  the  Oonrt  of  Exchequer,  in  which  it  was  held  that  if  one  partner 
gives  a  partnership  acceptance  in  discharge  of  his  separate  debt,  and 
the  amount  of  the  bill  is  greater  than  that  of  the  debt,  the  differ- 
ence may  be  recovered  by  the  separate  creditor  in  an  action  against 
the  firm  on  the  bill,  the  fraud  of  the  creditor  in  taking  fhe  bill  not 
vitiating  the  whole  transaction.* 

'  1  Peake,  61.  Assumpsit  on  a  bill  of  elor.  12  Pet.(IT.  8.) 221;  Piercer.  Pass,  1 
exchange  against  three  partners.  Brown,  Port.  (Ala.)  382 ;  Harwell  v.  Springfield, 
one  of  the  partners,  sunered  iudgment  15  Ala.  278 ;  Nail  v.  Mclntyre,  81  id.  532; 
by  default.  The  other  defendants  paid  Filley  r.  Phelps,  18  Oonn.  204 :  Bourne  v. 
5^.  0«.  into  court,  and  contended  that  Woodbridge,  lOB.  Monr.(KY.)492;  Jack- 
they  were  not  liable  for  the  remainder,  son  v.Hollo^ay,  14  id.  163;  Jones  y.Lusk, 
The  case  was  that  the  52.  9«.  paid  into  2  Mete.  (Ky.)856;  Miner  ▼.  Gaw,  19  Miss. 
court  was  the  amount  of  the  plaintififs  822  ;  Dob  v.  Halsey,  16  Johns.  (N . Y.)84 ; 
bill  for  business  done  as  attorney  for  all  Purdy  v.  Powers,  6  Penn.  8t.  462;  McKin- 
ths  defendants.  The  remainder  of  the  ney  y.  Brlf^^hts,  16  id.  899;  Sautry  v.  Dun- 
money  was  for  basiness  done  for  Brown  lap,  12  Wis.  364 ;  Kelly  v.  Greenleaf,  8 
only.  The  bill  was  drawn  by  Brown  on  Story  (U.  S.  C.  C),  93;  Croughton  v.  For- 
the  partnership,  and  accepted  by  him  rest,  17  Miss.  131;  Yale  v.  Yale,  13  Conn, 
unknown  to  the  other  defendants,  tt  was  125;  French  v.  Lovejoy,  12  N.  H.  458; 
contended  for  the  plaintiff  that  the  6/.  Shaw  y.  McDonald,  21  Ga.  895 ;  Say  lor  v. 
9i.  could  not  be  paid  into  court  on  the  Mackble,  0  Iowa,  209 ;  Black  v  Bush,  7 
count  on  the  bill,  and  that  if  the  bill  B.Moiir.(Ky.)  210;  Solomon  v.  Solomon, 
was  good  for  part,  it  was  good  for  the  2  Ga^  18 ;  Peny  v.  Butt,  14  id.  699.  But 
whole.  But  Lord  Kenyon  ruled  the  see  Broaiddus  v.  Evans,  63  K.  C.  633 ; 
contrary,  and  the  jury  found  the  verdict  Ramey  y.  McBride,  4  Strobh.  (S.  C.)  12; 
for  the  defendants.  Note. — It  seems  Wells  v.  Mitchell,  Ired.  (N.G.)  L.  484; 
that  the  dictum  of  Denison,  J.,  in  Rob-  Evans  y.  Gibson,  29  Mo.  223;  Smith  y. 
inson  y.  Bland,  2  Burr.  1082,  relative  Ramsey,  6  III.  878 ;  Coding  v.  Huling, 
to  the  contract  under  a  security  being  27  Penn.  St.  84.  And  the  heirs  of  one 
bad  in  toto  if  part  of  the  consideration  deceased  partner,  where  the  title  to  the 
is  bad,  applies  only  to  cases  of  illegal  real  estate  of  the  partnership  is  In  him, 
consideration.  Seie  Serjeant  Peake's  will  be  treated  as  a  trustee  of  the  sur- 
uotes  to  Barber  y.  Backhouse,  supra,  yiving  partner.    Little  y.  Snedecor.  52 

*  Wlntle  y.   Crowther,  1  Oromp.    &  Ala.  167 ;  Hewett  y.  Ranken,  41  Iowa. 

Jery.  316 ;  1  Tyr.  210.  85 ;    Drewry  y.   Montgomery,  28  Ark. 

The  general  rule  Is  that  one  part-  256.  And  where  two  partners  pur- 
ner  cannot  employ  the  partnership  chased  real  estate,  with  joint  funds  tak- 
funds  or  property  to  satisfy  his  own  ing  the  title  In  the  name  of  the  wife  of 
private  debts  without  the  express  or  one  of  them,  her  title  is  subject  to  a  re- 
implied  assent  of  his  copartners.  And  suiting  trust  In  favor  of  the  individual 
where  such  disposition  of  the  partner*  partners  and  the  rights  of  their  credi- 
ship  effects  are  made  with  the  knowl-  tors.  Price  v.  Hicks,  14Fla.  566.  See, 
edge  of  the  private  creditor,  this  might  also,  Glynn  v.  Phetteplace,  26  Mich, 
well  be  considered  to  be  accomplished  888;  Holmes  v.  Moon,  7  Helsk.  (Tenn.) 
by  the  collusion  of  the  creditor,  and  he  506;  Little  v.  Snedecor,  62  Ala.  167; 
be  treated  as  a  trustee  of  the  partner-  Hewett  v.  Rankin,  41  Iowa,  35  ;  Drewry 
ship  or  its  creditors,  and  as  holding  the  v.  Montgomery,  28  Ark.  256 ;  Murphy  v. 
funds  or  property  thus  transferr^  in  Abrams,  50  Ala.  298.  And  the  fact  that 
trust  for  their  benefit.    Rogers  v.  Bach-  it  is  partnership  property  may  be  estab- 
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It  is,  however,  to  be  remarked  that  in  this  case  two  partnerah^ 
acceptances  were  given,  one  for  1307.  10«.  6J.,  the  other  for  45/.  IQs., 
and  no  fraud  was  proved  with  regard  to  the  latter,  a  circnmstance 
whith  evidently  influenced  the  court  in  their  judgment.  The  evi- 
dence connected  with  the  former  did  certainly  substantiate  a  case  of 
fraud.  The  facts  were  shortly  these:  Crowther,  one  of  the  partners^ 
owed  the  plaintiffs  802L  for  which  they  drew  upon  him  in  his  indi- 
vidual character  two  bills  which  he  accepted.  One  was  dishonored, 
and  on  the  day  on  which  the  second  became  due,  Crowther  took  the 
bill  for  1302L  10s.  6d.,  which  was  accepted  in  the  name  of  Crowther  & 
Ca  to  the  plaintiffs.  The  two  separate  bills  of  Crowther  were  given 
up  to  him,  and,  as  appeared  very  strongly  from  the  evidence,  in 
exchange  for  the  bill  for  130Z.  10s.  6J.  At  the  time  of  this  transac- 
tion, though  not  before,  there  was  strong  presumptive  evidence  that 
the  plaintiffs  knew  of  the  partnership  of  Crowther  ft  Co.  The  cause 
was  twice  tried.  Upon  the  first  trial  the  jury  found  a  verdict  for  the 
defendants,  which  verdict  was  set  aside.  At  the  second  trial  the  jury 
found  a  verdict  for  the  plaintiffs  on  both  the  bills,  but  the  plaintiffs 
consented  to  reduce  the  verdict  by  deducting  the  sums  for  which 
Crowther's  separate  acceptances  had  been  given,  a  circnmstance 
amounting  tc  a  clear  admission  of  the  fraud.  The  Court  of  Ex- 
chequer, however,  held  that  the  plaintiffs  were  entitled  to  the  residue:. 
Bajleyi  B.,  said:  "As  these  sums  are  given  up,  is  there  any  fair 
ground  upon  which  we  can  consider  the  verdict  as  wrong  for  the 
residue?  There  is  no  evidence  applicable  to  the  bill  for  45/.  10s.,  and 
there  is  nothing  to  impeach  the  transaction  upon  the  bill  for  130/.  10s. 
6d,y  except  this,  that  part  of  the  produce  was  misapplied  to  Crow* 
ther's  private  debt,  and  that,  pro  tanto,  there  was  a  fraud  upon  the 
partnership.  But  does  it  follow  that  the  fraud  went  beyond  those 
two  sums?  and  because  there  was  a  partial  fraud  upon  one  bill  does  it 
follow  that  there  was  a  fraud  upon  the  other?  I  do  not  say  that  the  jury 
might  not  have  drawn  such  an  inference,  but  can  we  say  that  they 
ought  ?  One  jury  did  draw  that  inference;  the  court  thought  that  they 

liflhed  by   pftioL    Took  v.  Clemens,  41  firm  compoeed  in  part  of  the  eune  indU 

Iowa,  95 ;  Sherwood  t.  St.  Panl  R  Co.,  Tidnals,  and  where  the  convejnuiee  was 

21    Minn.   127.    Where  real  estate    is  made  without  any  b&nafids  or  valoable 

purchased  and  paid  for  with  corporate  consideration.      Dennis   ▼.  Ray,  9  Ga. 

funds,  but  oonvejed  to  one  of  the  part-  449.   See,also»  Indiana,  etc..  Co.  ▼.  Bates, 

ners  alone,  a  trust  results  in  favor  of  14  Ind.  8.     And  the  a^nt  of  one  part- 

the  other  partner.    McAi  aire  v.  Ramsey,  ncr  holding:  partnership  property  will 

9  Ark.  518.    So,  property  may  be  pur-  be  treated  in  equity  as  a  trustee.  'Peter- 

Bued  in  equity  by  a  creditor  of  the  firm,  pon  v.  Poicrnard.  6  B.  Monr.  (Ky.)  570. 

where  it  lias  been  tianaferred  toanother  See,  also,  Flack  v.  Charon,  29  Md.  250. 
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went  too  far  in  doing  so,  and  it  seems  to  me  that  the  conrt  was 
right'' 

Adoption  of  a  ••▼•ral  dsbt  by  the  firm. 

Sbc.  608.  We  will  conclude  this  section  by  observing,  what  indeed  has 
already  appeared  from  the  case  of  Ex  parte  Bonbonusy  that  if  the  cred- 
itor can  show  that  the  firm  have  adopted  as  a  joint  debt  the  debt  which 
was  originally  several,  this  is  an  answer  to  any  charge  of  collusion 
against  the  creditor,  and  the  firm  will  accordingly  be  answerable  for 
repayment  of  the  debt.  In  cases  of  this  nature,  subsequent  approba- 
tion by  the  firm  of  the  separate  act  of  their  copartner  will  be  equiva- 
lent to  previous  consent;  and  continued  acquiescence  on  the  part  of 
the  firm,  in  a  series  of  separate  contracts  and  engagements  entered 
into  by  an  individual  partner,  will  be*evidence  of  subsequent  appro- 
bation, and  will  be  strong  to  show  that  the  particular  partner  engaged 
in  these  various  transactions  is  in  truth  the  agent  of  his  copartners. 
This  matter  will  be  further  considered  in  treating  of  the  liability  of 
incoming  partners. 
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CHAPTER    XXII. 

OF  THE  COMMBlSrOEHElfrr  OF  LIABILITIES. 

Sec.  509.  The  time  when  partnership  begins. 

Sec.  510.  When  treated  as  commencing  from  time  when  goods  are  ordered. 

Sec.  611.  Time  when  joint  liability  begins. 

Sec.  51d.  Supply  of  goods  to  one  before  partnership  begins. 

Bbo.  518.  Bole  in  Smith  ▼.  CraTen. 

Sec.  514.  Liability  on  antecedent  debts. 

The  time  when  partnership  eommanofls. 

Sec.  509.  The  time  of  commencement  of  a  general  partnership  is 
nsually  fixed  by  the  partnership  deed.  Bat  where  no  time  is  men- 
tioned, the  partnership  liabilities  will  begin  from  the  date  of  the  deed/ 
It  is  almost  unnecessary  to  add  that,  as  regards  third  persons,  the 
time  of  the  execution  of  the  deed  is  immaterial,  if  the  parties  com* 
meced  their  partnership  preyionsly.' 

In  adventures,  the  liabilities  must  of  course  commence  from  the 
time  fixed  by  the  contract,  unless  before  that  time  the  parties  have 
held  themselves  out  to   the  world  as  partners.'     It  is  often,  how- 

1  Williams  y.  Jones,  5  Bam.  &  Cres.  867;  Beall  v.  Poole,  27  Md.  645  ;  Riplej 

106.  Y.  Evans,  23  Mo.  157 ;  Grafton  Bank  r . 

s  Battley  ▼.  Bailey,  1  Soott  N:  R.  143.  Moore,    14  N.  H.  142 ;    State  v.  Wig- 

*  It  may  here  be  observed  onoe  for  gins,  20   id.  449 ;  Farr  v.  Wheeler,    id. 

all,  that  wherever  the  partnership  agree-  669.    The  partnership  may  be  proved 

ment  is  resorted  to  in  order  to  estaolish  by  parol  agreement,  and,  of  course,  the 

the   liability  of   partners,  it  is  on  the  time  of  the  commencement  of  it.    Brj 

supposition  that  the  parties  have   not  ▼.    Weston,    16  Me.  261;    Gilbert    v. 

hela    themselves  out  to  the  world' as  Whiddon,  20  Me.  867;  Dixon   v.  Hood, 

partners.  7  Mo.  414;   field  v.  Tenny,  47  N.  H. 

Evidence — What  constitutes  a  partner-  518 ;  Howell  v.  Brodie,  6  Bing.  N.C.106 ; 
ship  is  a  question  of  law.  But  when  a  Grant  v.  Watts,  10  Paige's  Ch.  (N.  Y.) 
partnership  commenced,  or  whether  it  82;  Ingrahamv.  Foster,  81  Ala.  128;  Bea- 
ezists,  is  a  question  of  fact.  Beecham  man  v.  Whitney,  20  Me.  418.  But  evi- 
Y.  Dodd,  8  Harr.  (Del.)  485 ;  Gilpin  v.  dence  of  general  reputation  is  not  ad- 
Temple,  4  id.  19Q;  Doggett  V.  Jordan,  2  missible  to  prove  either  the  time  of 
Fla.  541  ;  Drake  v.  Elwin,  1  Cai.  (N.  Y.)  commencing  or  the  fact  of  a  partner- 
184.  To  show  a  partnership  acts  and  ship.  Sindair  v.  Wood,  8  Gal.  98 ; 
declarations  may  be  proved.  Scranton  Brown  v.  Ganfield,  11  Conn.  92  ;  Grafton 
V.  Rentfrew,  29  Ga.  841 ;  McFarland  v.  Bank  v.  Moore,  18  N.  H.  99  ;  Inglebright 
Lewis,  8  111.844.  It  may  be  implied  v.  Hammond,  19  Ohio,  887;  Scott  v. 
from  circumstances.  Kellcher  v.  Tis-  Blood,  16  Me.  192 ;  Holliday  v.  McDon- 
dale,  23  III.  405  :  Martin  v.  Ehrenfels,  gal,  20  Wend.  (N.  Y.)81 ;  Smith  v.  Grif- 
24  id.  187 ;  Williams  v.  Souter,  7  fith,  8  Hill  (N.  Y.),  838 ;  Carlton  v.  Lud- 
lowa,  485 ;  GuUbert  v.  Whidden,  20  Me.  low  Woolen  Mills,  27  Vt.  496. 
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evBr,  a  matter  ol  mnch  doubt  under  what  circamstances  the  pro- 
moters of  an  undertaking  shall  be  deemed  liable  as  partners  for 
goods  supplied,  or  work  and  labor  done,  in  the  course  of  establishing 
the  undertaking  before  the  partnership  business  has  actually  com- 
menced. Questions  of  this  nature  generally  arise  in  I'egard  to  joint- 
stock  companies,  where  the  boaiiieBa  is  of  a  very  public  and  exten- 
sive  nature,  but  they  may  also  occur  in  more  private  undertakings. 
Thus,  in  Howell  v.  Brodie,'  the  plaintiff,  who  was  a  builder,  brought 
his  action  for  work  and  material^,  against  the  defendant,  a  convey- 
ancer, as  a  partner  with  one  Wilson,  in  the  building  of  Portman 
market.  It  appeared  that  Wilson  projected  the  market,  and  had,  on 
his  own  credit,  employed  the  plaintiff  in  the  erection  of  it,  and  was 
sole  tenant  of  it  under  Lord  Portman.  In  1829,  Wilson  applied 
to  the  defendant  professionally  to  draw  an  act  of  Parliament  for 
establishing  the  market,  and  from  that  time  till  1833  the  defendant, 
who  knew  that  it  was  to  be  a  partnership  concern,  advanced  vari- 
ous sums  toward  its  erection,  and  was  consulted  at  every  stage.  It 
did  not  appear  that  previously  to  1833  any  distinct  proposal  was 
made  as  to  the  particular  share  the  defendant  was  to  take,  though,  in 
the  course  of  the  transaction  before  that  year,  something  was  said  as 
to  his  taking  half  a  share  in  such  market  as  might  come  to  6,000/., 
which  suggestion  was  subsequently  abandoned.  The  amount  of  the 
sums  advanced  before  October,  1833,  was  14,0002.  On  these  the 
defendant  received  no  interest,  nor  did  Wilson  ever  render  any  account, 
although  profits  to  the  amount  of  l,dOOL  had  been  received  from  the 
market  before  1833.  In  October^  1833,  an  agreement  was  entered 
into  between  Wilson  and  the  defendant,  under  which  it  was  settled 
that  the  market  should  be  valued  and  the  defendant  have  a  seventh 
share.  It  was  held  by  the  Court  of  Common  Pleas  that  the  defend- 
ant was  not  a  partner  till  October,  1833. 

In  the  preceding  case  it  was  said  by  Bosanquet,  J.,  that  in  order 
to  constitute  a  partner  it  is  not  necessary  that  the  amount  of  his 
share  should  be  distinctly  ascertained,  but  that  the  omission  to  ascer- 
tain it  is  a  stroug  circumstance  to  show  that  no  partnership  exists. 
It  will  be  seen  presently  that  this  circumstance  was  much  relied  upon 
by  Lord  Eenyon,  in  Saville  v.  Bobertson,  as  a  ground  for  holding 
that  no  partnership  existed  in  that  case. 

When  treated  as  oommendiig  from  time  when  goods  are  ordered. 

Sec.  510.  In  adventures  relating  to  the  purchase  and  sale  of  goods, 

»  6  Bing.  N.  C.  44.  ~ 
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it  commonlj  happens^  from  the  tenor  of  the  agreement,  that  the  part- 
nership liabilities  are  deemed  to  commence  from  the  time  when  the 
goods  are  ordered.  But  to  arrive  at  this  conclasion,  we  must  be  satis- 
fied that  the  person  ordering  the  goods  was,  at  the  time  of  such  order, 
'  the  agent  of  all  the  adventurers. 

If  this  principle  be  kept  in  mind,  we  -shall  readily  distinguish  the 
following  cases. 

In  Gouthwaite  v.  Duckworth,'  the  question  was,  whether  the  plain- 

'  12  East,  421.     Mr.  Lindlej  gives  the  tnent  of  the  partnerehip  is  not  necessa- 

role  as  to  when  liability  oommences,  rily  delayed  also.  Whether  it  is  or  is  not 

thus :  must  depend  on  the  terms   of  the  pie- 

li  mi  nary  agreement ;  for  by  that  agree- 

"  Thu  time  of  the  eommencemeni  of  a  ment  the  parties  are  bound,  and  its 
partnerMp.  —  Prima  fade  articles  of  terms  will  regulate  their  rights  and  ol>- 
partnership,  like  other  instruments,  ligations  inter  ee,  so  long  as  the  more 
tftke  effect  from  their  date;  and  If  they  formal  instrument  is  unexecnted.  See 
are  executed  on  the  day  of  their  date,  England  v.  Curling,  8  Beav.  1S8. 
and  contain  no  expression  indicating  In  order  that  partnership  may  be  the 
when  the  partnership  is  to  begin,  it  result  of  an  agreement  to  share  profits, 
must  be  taken  to  commence  on  the  day  it  is  necessary  that  the  parties  to  the 
of  the  date  of  the  articles,  and  parol  agreement  should  have  mutually  as- 
evidence  to  show  that  this  was  not  in-  sented  to  the  same  ^propositions,  other- 
tended  is  not  admissible.  Williams  v.  wise  there  is  no  contract  at  all,  but 
Jones,  5  B.  &  C.  108.  If  the  articles  are  merely  a  treaty  from  which  each  party 
not  dated,  parol  evidence  is  admissible  is  at  liberty  to  retire.  If.  therefore,  A 
to  show  that  they  were  not  to  take  ef-  proposes  to  B  that  a  partnership  shall 
feet  from  the  time  of  their  execution.  .  be  formed  between  them  on  certain 
See  Davis  v.  Jones,  17  C.  B.  025.  It  oc-  terms,  and  B  accepts  the  proposition  on 
casionally  happens  that  it  is  expressly  other  terms  than  those  offered,  A  and  B 
declared  by  the  partnership  articles  are  not  yet  agreed  and  no  partnership 
that  the  partnership  is  to  date  from  a  subsists  between  them.  Mor  is  B  bound 
specified  time  either  prior  or  subsequent  by  his  qualified  acceptance,  for  that  is 
to  the  day  on  which  the  articles  are  merely  a  counter  offer  on  his  part  which 
executed.  The  effects  of  such  a  declar-  he  is  at  liberty  to  retract  until  A  haa 
ation,  as  between  the  parties  to  the  ar-  assented  to  all  its  terms  without  quali- 
tides,  and  as  between  them  on  the  one  ficatlon.  These  propositions,  elementary 
hand  4nd  third  persons  on  the  other,  are  as  they  are,  may  be  usefully  illustrated 
by  no  means  tue  same.  As  between  by  reference  to  one  or  two  decisions, 
the  parties  themselves  the  time  speci-  In  Duke  v.  Andrews,  8  Sx.  21K),  rae, 
fied  18  that  from  which  the  accounts  of  too,  Wontner  v.  Shairp,  4  C.  B  404 ; 
profits  and  losses  are  to  date ;  but  as  Vollans  v.  Fletcher.  1  Ex.  21.  and  com- 
between  those  parties  and  third  per-  pare  Untton  v.  Upfill.2  Ho.  Lo.  Ca.  674, 
sons  the  time  in  question  is  of  little  if  a  person  requested  the  committee  of  a 
any  importance,  for  an  agreement  that  railroad  company  to  allot  him  a  certain 
a  partnership  shall  date  from  a  time  number  of  shares  in  the  undertaking, 
past  does  not  ioure  to  the  benefit  of  and  agreed  to  accept  that  or  any  less 
creditors,  Vere  v.  Ashby,  10  B.  &  C.  number,  and  to  pay  the  deposit  there- 
288;  and  an  agreement  that  it  shall  on,  and  to  execute  the  parliamentary 
date  from  a  time  future  does  not  preju-  contract  and  agreement  when  required, 
dice  them,  if,  in  fact,  the  parties  act  as  The  committee  accordingly  allotted 
partners  before  such  time  arrives.  Bat-  shares  to  the  applicant,  but  with  the 
tley  v.  Lewis,  1  Man.  &  Gr.  155.  It  oc-  qualification  "  not  transferable,"  and  it 
casionally  happens  that  an  agreement  was  held  that  this  was  not  such  an  ac 
for  a  partnership  is  drawn  up  and  ceptance  of  his  proposal  as  to  constitute 
signed,  but  a  more  formal  instrument  is  a  contract  between  him  and  the  commit 
intended  to  be  executed.  If  in  a  case  tee.  So,  where  the  secretary  of  a  com- 
of  this  sort  the  execution  of  the  formal  pany  wrote  to  a  provisional  committee- 
instrument  is  delayed,  the  commence-  man  to  say  that  shares  had  been  allotted 
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fciffs,  in  an  action  for  goods  sold  and  delivered,  could  recover  against 
Duckworth,  as  a  partner  with  Browne  and  Powell,  under  the  following 
circumstances  :  Duckworth  had  various  transactions  in  business  with 
Browne  and  Powell  in  1808,  and  was  a  creditor  of  theirs  for  advances 
on  the  joint  account  of  all  three.  In  September,  1808,  he  entered 
into  an  agreement  with  Browne  to  be  jointly  concerned  in  an  adven- 
ture to  Lisbon  with  him  and  Powell,  of  which  adventure  Duckworth 
was  to  have  one-half  share.    Browne  and   Powell  were  to  purchase 

to  him,  and  askrng  whether  he  would  This  case  was  reversed  on  appeal  (see 

accept  them,  and  in  answer  the  aUottee  Hutchinson's  case,  25  L.  J.  Ch.  722),  but 

requested   that   the   shares  in  question  the  principle  on  which  it  was  decided 

might  be  "  reserved  for  him,"  an  issue  by  the  Vice-Chancellor  remains  unim- 
was  directed  to  tr  j  the  question  whether  peached.  On  the  appeal  additional  evi- 
the  answer  amounted  to  an  acceptance  dence  was  adduced,  and  the  court  was 
of  the  offer  or  not.     Onion^s  case,  1  Sim.    satisfied    that    when    Blackburn    paid 

(N.  S.)394.  See.  too,  Main waring*s  case,  his  deposit  he  must  have  known  what 

2  De  G.  M.  &  Q,  66.    And  where  a  per-  shares  he  was  taking.    Ex  parte  Hye,  3 

son  applied  for  one  hundred  sliares,  and  Jur.  (N.  S.)  460,  and  was  decided  on  the 

he  was  requested  to  accept  twfntj  five  principle  acted  on  by  the  Vice-Chancel, 

eharee,  it  was  held  ihat  no  contract  had  lor  in  Ex  parte  Blackburn,  which  may  be 

been    entered    into.     Robert's    case,    1  usefully  referred  to  on  this  head.  There 

Drew.  204.     Again,  a  prospectus  issued  a  prospectus  was  issued  by  the  promo- 

by  the  promoters  and  directors  of  com-  ters  of  a  company  described  in  the  pro- 

panies  inviting  the  public  to  take  shares  spectus  as  the  '*  Amazon  Life  Assurance 

is  in  the  nature  of  an  offer  by  the  pro-  and  Loan  Company,  and  Sick   Benefit 

nioters  or  directors  to  allot  shares  in  Society."    An  applicant  for  shares  in  it 

such  an  undertaking  as  is  described  in  received    in    answer   a    letter   headed 

the  prospectus,  and  upon  such  terms  as  *'  Amazon    Life    Assurance    and    Loan 

are  therein  mentioned,    llie  prospectus  Company,"  and  stating  that  in  compli- 

forms  the  basis  of  the  contract  which  ance   with  his  application  shares  had 

the  promoters  or  directors  say  .they  are  been  allotted  him.     He  paid  the  depos- 

ready  to  enter  into  with  those  who  may  its,  and    he  received  a    certificate    of 

take  shares.     See  Pulsford  v.  Richards,  shares  in  the  Amazon  Life  Assurance 

17  Beav.  87;  Jennings  V.  Broughton,  id.  and  Loan  Company.     Afterward,    and 

234,  Fox  V.  Clifton,  6  Bingh.  776;  and  before  he  did  any  thing  else,  he  discov- 

compare  Gerhard  v.  Bates,  2  E.  &  B.  476.  ered  that  so  much  of  the  original  scheme 

Hence,  if  a  person  applies  for  shares  in  as  related  to  a  sick  benefit  society  had 

a  company  upon  the  faith  of  a  prospec-  been  abandoned,  and  he  repudiated  the 

tus  issued  by  its  promoters  or  directors,  contract.     It  was  held  that  he  was  en- 

and  he  receives  in  answer  to  his  appli-  titled  so  to  do,  no  binding  contract  ever 

cation  an  allotment  of  shares  in  a  com-  having  been  entered  into  by  him.     In 

pany  to  which  the  prospectus  does  not  answer  to  the  argument  that  the  letter 

apply,  he  is  at  liberty  to  decline  to  ac-  of  allotment  being  headed  only  Ania- 

cept  such  shares,  thev  not  being  what  zon  Life  and  Loan  Company,  gave  him 

he  asked  for  or  agreed  to  take.     Fox  v.  notice  of  the  change  in  the  nature  of 

Clifton,  6  Bingh.  776;  Ex  parte  Rye,  3  the  company,  and  that  when  he  after- 

Jur.  (N.  S.)  460.     Nor  will  even  pay-  ward    paid    the    deposit   he    accepted 

ment  of  a  deposit  by  him  upon  the  shares  in  the  new  company,  it  was  held 

shares  allotted  be  conclusive  evidence  that  notwithstanding  the  omission  from 

against  him  of  an  assent  by  him  to  take  the  letter  of  the  words  '*  Sick  Benefit 

the  shares  allotted,  for  he  is  entitled  to  Society,"  he  might  well  believe  that  the 

assume  that  he  has  received  what  he  company,  the  shares  of  which  had  been 

asked  for,  and  unless  it  can  be  shown  allotted,  was  the  same  company  as  that 

that  when  he  paid  the  deposit,  he  did  for 'whose  shares  he  had -applied.     He 

not  act  on  that  assumption,  he  is,  not.  had  a  right  to  take  it  and  might  well 

withstanding  such  payment,  entitled  to  take  it  K)r  granted,  that  what  he  had 

say  he  has  entered  into  no  binding  con-  applied  for  he  had  obtained,  and  it  was 

tract.      Blackburn's  case,  8  Drew.  409.  incumbent  on  those  who  offered   him 
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goods  for  the  adveninre,  and  to  pay  for  them,  and  the  retnms  of  such 
adventure  were  to  be  made  to  Duckworth,  and  to  go  in  liquidation  of 
his  demands  on  Browne  and  Powell.  In  consequence  of  this  agree- 
ment, Browne  pui'chased  goods  from  difterent  persons,  and,  amongst 
others,  from  the  plaintiff  Gouthwaite.  If  any  loss  were  to  arise  on 
the  sales  of  the  adventures,  Duckworth  was  to  bear  his  proportion, 
and  was  also  to  receive  his  share  of  the  profits,  if  any,  after  reimburs- 
ing himself  his  previous  advances.  Duckworth  at  the  same  time  pur- 

wbat  he  luui  not  asked  for  to  draw  liis  useful  to  consider  it  with  reference  to 
attention  to'tbat  circumstance.  Again,  each  in  turn.  In  Qabriel  v.  Evill,  9  M. 
an  offer  wliicli  is  not  accepted  within  a  &  W.  297,  and  Car.  Marsh.  858  ;  see, 
reasonable  time  is  considered  as  declined,  too,  Es  parte  Tnrquand,  3  M.  D.  ft  D. 
and  several  instances  are  to  be  found  in  839,  which  turned  on  -the  same  Bgree- 
the  books  where  an  application  for  ment,  it  was  agreed  between  the  defend- 
shares  has  been  held  not  to  oblige  the  ant  and  two  others,  that  the  defendant 
applicant  to  take  them  in  consequence  should  enter  Into  partnership  with 
of  their  not  having  been  allotted  to  him  them  and  bring  in  l.OOOJ.  iu  cash  and 
until  after  the  lapse  of  a  considerable  l^QfM,  in  c^oods,  and  that  the  partner- 
period  of  time.  Carmichaers  case,  17  ship  should  date  retrospectively  from 
Sim.  163;  Mathew's  case,  3  De  Q.&  S.  the  1st  of  January;  but  the  defendant 
234.  See,  too,  Conway's  case,  5  De  G.  reserved  to  himself  the  option  of  deter- 
&  S.  150.  In  the  cases  now  under  con-  miuing  at  any  time  within  twelve 
sideration,  there  is  no  partnership,  be-  months  from  that  day  whether  he  would 
cause  there  is  no  contract,  and  there  is  become  a  partner  or  not.  The  defend- 
no  contract  because  there  has  never  ant  advanced  the  2.000^.  and  several 
been  a  mutual  assent  to  the  same  propo-  other  acts  were  done  in  execution  of  the 
sition.  Such  cases  must  not  be  con-  agreement,  but  within  the  twelve 
founded  with  those  in  which  a  valid  months  the  defendant  declared  his  op- 
contract  has  been  entered  into  but  tion  not  to  become  a  partner,  and  it  was 
which,  not  having  been  performed  on  held  that  he  never  did  in  fact  become 
the  one  part,  is  not  binding  on  the  one,  and  that  he  had  not  incurred  any 
other.  These  will  be  considered  here-  liability  as  if  he  had.  Compare  this 
after.  It  is  important  to  distinguish  case  with  Jefferys  v.  Smith,  3  Ru€8. 
between  actual  and  contemplated  part-  158.  There  A  agreed  to  purchase  B's 
nerships.  Persons  who  are  only  con-  share  in  a  firm ;  A  acted  and  was  treated 
templating  a  future  partnership,  or  who  as  a  partner  by  the  other  members,  but 
have  only  entered  into  an  agreement  afterward  rescinded  the  contract  with 
that  they  will  at  some  future  time  be-  B ;  it  was  held  that  a  partnership  never- 
come  partners,  cannot  be  considered  as  theless  subsisted  between  A  and  Wa  co- 
partners before  the  arrival  of  the  time  Dartuers.  In  Howell  v.  Brodie,  6  Bing. 
agreed  upon.  Per  Parke,  J.,  in  Dickin-  X^.  C.  44,  the  defendant,  intending  to 
son  v.  Valpy,  10  B.  &  C.  141,  142.  It  is  become  a  partner  in  a  scheme  for  mak- 
not  always  easy  to  determine  whether  ing  and  letting  out  a  market  place,  ad> 
an  agreement  amounts  to  a  contract  of  vanced  considerable  sums  of  money, 
partnership  or  only  to  an  agreement  for  and  ultimately,  on  the  completion  of 
a  future  partnership.  The  test,  how-  the  market,  took  one-seventh  share  in 
ever,  is  to  ascertain  from  the  terms  of  it.  It  was  sought  to  make  him  liable 
tlie  agreement  itself  whether  any  time  for  the  expense  of  erecting  the  market, 
has  to  elapse  or  any  act  remains  to  be  on  the  ground  that  he  was  a  partner 
done  before  the  right  to  share  profits  with  those  by  whom  the  plaintiff  had 
accrues,'  for  if  there  is,  the  parties  will  been  employed,  but  the  court  held  that 
not  be  partners  until  such  time  has  there  was  no  partnership  between  them 
elapsed  or  act  has  been  performed.  The  and  the  defendant  until  the  share  was 
general  principle,  that  so  long  as  an  taken  by  him.  In  Osborne  v.  JuUion, 
agreement  to  form  a  partnership  is  exe-  3  Drew.  596  (The  agi*eement  in  this 
cutory,  no  partnership  is  formed,  ap-  case  was  long  and  unusual  in  its  pro- 
plies  as  well  to  ordinary  partnerships  visions,  and  even  if  the  later  clauses 
as  to  projected  companies,  and  it  will  be  had  come  into  operation,  it  would  prob- 
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chased  and  sent  out  goods  in  his  own  name,  and  Browne  was  to 
receive  a  share  of  the  profit^  and  to  bear  a  proportion  of  the  loss  on 
the  sales  of    these    last-mentioned   goods.      Dackworth    afterward 

receiyed  from  the  supercargo^  on  account  of  the  advent ure,  186^. , 
though,  from  what  particular  set  of  goo  ds  this  arose,  Duckworth 
could  not  tell.  This  sum  Duckworth  applied  in  reimbursing  himself 
the  advances  he  had  made  to  Browne  and  Powell  on  account  of  the 

adventure.     On  consideration  of  these  facts,  the   Court  of   King's 

ably  have  been  holden  that  a  partner-  before  the  court)  what  the  terms  of  it 

ship  did  not  exist)  the  plaintiif  and  the  were, 
defendant  agreed  to  work  some  patented 

inventions  R>r  their  joint  benefit.  But  ApplicftUon  of  the  prineipls  to  joint- 
it  was  agreed  that  experiments  should  sioek  companis$. — Promoters  of  com- 
be made  to  satisfy  the  plaintiff  as  to  the  panies  are  not  partners.  They  are,  it  is 
utility  of  the  patent,  and  that  if  the  true,  engaged  in  a  common  object,  and 
])laintiff  should  be  satisfied  with  tlie  tliat  object  is  ultimately  the  sharing  of 
result  of  the  experiments  (such  satis-  profits,  but  their  immediate  object  is 
faction  to  be  testified  by  writing,  signed  the  formation  of  a  company,  and  they 
by  him)  then  the  remaining  clauses  of  are  only  in  the  position  of  persons  who 
the  agreement  should  take  effect,  but  intend  to  l>ecome  partners  after  the  com- 
not  otherwise.  The  patents  were  pany  is  formed.  It  was  indeed  said, 
worked  for  some  time.  There  was  in  Holmes  v.  Higgins,  I'B.  &  C.  74, 
notliing  to  show  whether  the  plaintiff  that  the  projectors  of  a  railway  were 
was  satisfied  or  dissatisfied  with  tbe  re-  partners,  they  being  associated  for  the 
suit,  but  it  appeared  that  he  was  not  purpose  of  procuring  the  Act  of  Par- 
sufficiently  satisfied  to  insist  on  the  liament  necessary  to  form  the  company 
agreement,  and  it  was  held  that  no  and  subscribing  money  for  that  purpose ; 
partnership  existed.  In  Burnell  v.  and,  in  Lucas  v.  Beach,  1  Man.  &  Gr. 
Hunt,  5  Jur.  050,  Q.  B.  wliere  the  real  417  ;  (Bartlett  v.  Lambert,  10  Jur.  416, 
point  was  whether  B  had  any  interest  in  was  a  similar  case),  the  court  held  that 
the  goods,  which  he  clearly  had  not,  persons  associated  for  the  purpose  of 
and  would  not  have  had  even  if  there  passing  a  Turnpike  Act,  and  who  had 
had  been  profits  to  divide,  an  agreement  subscribed  for  shares  in  the  proposed 
was  come  to  between  A  and  B,  that  A  road,  were  partners.  But  in  each  of 
should  take  premises  and  purchase  these  cases  the  real  question  was, 
machinery  and  materials  to  carry  on  whether  the  plaintiff  wau,  by  virtue  of 
the  business  of  a  silk  lace  maker,  and  any  implied  contract,  entitled  to  recover 
that  B  should  manage  the  business  and  from  the  defendants  any  remuneration 
receive  half  the  profits  as  soon  as  any  for  services  rendered  by  him  for  the 
accrued,  and  should,  in  the  meantime,  joint  benefit  of  himself  and  them.  It 
be  paid  21.  a  week.  It  was  held  that  so  was  held  that  he  was  not,  and  if  the 
long  as  the  2^.  per  week  continued  pay-  court  had  likened  the  case  to  one  of 
able,  there  was  no  partnership.  See,  partnership,  instead  of  saying  that  the 
too,  Ex  parte  Hickin.  8  De  G.  &  S.  662.  plaintiff  and  the  defendants  were  part- 
On  the  other  hand,  where  two  persons  ners,  there  would  be  no  room  for  criti- 
agreed  to  become  partners  from  a  sub-  cism.  As  it  is,  however,  the  cases  are 
sequent  day,  upon  certain  terms  to  be  apt  to  be  considered,  and  are  sometimes 
embodied  in  a  deed  to  be  executed  on  cited,  as  authorities  for  the  proposition 
that  day,  it  was  held  that  the  partner-  that  persons  engaged  in  passing  through 
ship  began  oA  the  day  mentioned,  al-  Parliament,  bills  to  authorize  the  es- 
thougli  the  deed  was  not  executed  until  tablishment  of  a  company,  are  partners, 
afterward,  and  although  alterations  In  Lucas  v.  Beach  it  was  asked  in  argu- 
were  made  in  it  immediately  before  its  ment,  '^  What  is  there  to  prevent  a  num- 
execution.  Battley  v.  Lewis,  1  Man.  &  her  of  individuals  from  entering  into  a 
Gr  155;  and  see  Wilson  v.  Lewis,  2  id.  partnership  with  the  limited  object,  in 
197.  In  this  case  a  partnership  did  be-  the  first  instance,  of  procuring  an  act  of 
gin  on  the  day  named,  and  it  was  wholly  Parliament,  and  with  an  ulterior  object 
immaterial  (as  regarded  the  question  in  view  when  the  act  has  passed  ?""  See, 
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Bench  were  of  opinion  that  the  defendant  Duckworth'  was  a  partner 
in  this  transaction,  and  that  the  verdict  which  had  been  obtained 
against  him  should  stand.  Lord  EUenborough  said  —  "  It  comes  to 
the  question,  whether,  cotemporary  with  the  purchase  of  the  goods, 
there  did  not  exist  a  joint  interest  between  these  defendants.  The 
goods  were  to  be  purchased,  as  Duckworth  states  in  his  examination, 
for  the  adventure :  that  was  the  agreement  Then,  what  was  this  ad- 
venture ?    Did  it  not  commence  with  the  purchase  of  these  goods  for 

too,  per  Lord  Brougham »  in  Huttoa  ▼.  are  not  partners.     Wood  v.  Argyll,   6 
Upfil,2  Ho.  Lo.  Ca.  691.  Theansweris,  Man.    &  Or.   928;     E.    C.  L.     R.    46; 
that  to  call  persons  so  associated  part-  Hamilton   v.  Smith,   6  Jar.  (N.  8.)  82; 
ners  is  to  ignore  the  difference  between  Button  v.   Thompson,    8  Ho.    Lo.    Ca. 
a  contract  of  partnership  and  an  agree-  161 ;  Bright   r.  £uitton,  id.  868.      Tliej 
ment  to  enter  into  such  a  contract,  and  clearly  are   not   partners   in  the   coni- 
to  hold  persons  to  be  partners  although  pany    to   be   formed,    and    for  reasons 
they  have  not  yet  acquired  any  right  to  already  given  they  cannot  be  considered 
share  profits.     It  cminot  be  contended  as  mem^rs  of  a  partnership  formed  to 
that   tue  right  to  8hare  profits  would,  start  the  company.  It  also  lollows  from 
under  such  an  agreement  as  is  supposed,  the  same   principles   that,    if    persons 
accrue   before  the  passing  of  the  act,  have  entered  into  an  agreement  to  talie 
and  if  not,  how  can  the  parties  to  such  shares  in  a  company  fomiea  for  certain 
an  agreement  he  partners  at  an  earlier  purposes  and  upon  certain  condition.^, 
peri<^?     Upon  this  principle  it  is  con-  those  persons  are  not  partners  in  a  coni- 
ceived  that  Holmes  v.  Higgins  and  Lu-  pany  formed  for  different  purposes  or 
cas  v.  Beach  cannot  be  relied  upon  as  upon  certain  other   conditions.      This 
authorities  on  the    question    of   part-  class  of  cases  is  closely  allied  to  that 
uership  or  no  partnership.     They  are  already  alluded  to  as  illustrating  the 
authorities  for  the  point  actually  deci-  proposition  that  partnership  is  not  the 
ded,  viz.,  that  a  person  doing  work  for  result  of   an  nnconcluded   agreement, 
the  joint  benefit  of  himself  and  others  Nothing  is  more  common   than   for  a 
cannot  recover  compensation  from  them  company  to  be  advertised  as  having  a 
by  virtue  of  any  implied  promise  to  pay  large  capital  divisible  into  a  multitude 
him.     Nor  are  they   on  this  question  of  shares,  and  for  the  promoters  to  find 
reooncilable  with  later  decisions.      In  that  subscribers  for  the  full  number  of 
Keynell  v.  Lewis  and  Wyld  v.  Hopkins,  shares  cannot  be  obtained  ;  nor  is  any 
15  M.  &  W.  517,  in  which  the  question  thing  more  common  than  for  a  company 
was  much  discussedl  it  was  held  that  no  thus  situate  to  commence    operations 
partnership  subsisted  between  persons  with  such   capital  as  may  have   been 
who  had  subscribed  for  the  purposes  of  subscribed    without    consulting    thoi^e 
forming  a  railway  company  and  of  pro-  who  have  subscribed  it.    But  the  sub- 
curing  the  necessary  act  of  Parliament ;  scribers  have  a  right  to  say,  we  did  not 
and  this,  which  is  the  correct  doctrine,  agree  to  join  a  concern  of  this  kind  and 
was  also  distinctly  stated  by  J.iord  Cran-  we  decline  to  do  so,  and  until  a  subscri- 
worth  in  Capper^s  case,  1  Sim.  (N.  S.)  ber  has  assented  to  become  a  partner  on 
178,  and  has  been  recogniied  on  many  these  altered  terms,  no  partnership  as 
other  occasions.    Batard  v.  Hawes,  and  between  him  and  the  others  can  be  »aid 
BaUrd  v.  Douglas,  2  E.  &  B.  287 ;  Wal-  to  subsist.     Most  of  the  decisions  illns- 
stab  V.  Spottiswoode,  15  M.  &  W.  501 ;  trating  this   proposition    relate    to  the 
Forrester  v.   Bell,  10  Ir.  Law  K.  555;  right  of  the  subscribers  tq  recover  their 
Hutton  V.  Thompson,  8  Ho.  Lo.  (X  161  ;  sutMcriptious  and  to  their  liability  to  be 
Bright    V.    Hutton,    id.    368;    Hamil-  madeoontribntories,  and  will  be  referred 
ton  V.   Smith,  6  Jur.  (N.  8.)  82 ;  Nor-  to  when  that   right  and   liability    are 
ris  V.  Cottle,  2  Ho.  Lo.  Ca.  647 ;  Bes-  considered.    In   the  meantime  the  fol- 
ley*s  case,  8  M.  &  G.  287;  Tanner's  case,  lowing  cases  may  be  noted  as  illustrat- 
5  De  G.  &  S.  182.     It  is  a  necessary  re-  ing  the  principle  in  question :    Beard- 
suit  of  the  principles  established  above  shaw's  case,  1    Drew.  226;     Capper's 
that  persons  associated    for   the  pur-  case,  1  Sim.  (N.  S.)  178;  Oarrick's   case 
pose  of  forming  a  joint- stock  company  id.  505;  Hannslay's  case,  17  ^m.  157  ! 
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the  pai*pose  agreed  upon^  in  the  loss  and  profits  of  which  the  defend- 
ants were  to  share  ?" 

But  if  it  can  be  shown  that  the  person  who  made  the  order  was  not 
at  that  time  the  agent  for  the  others^  they  are  not  liable  on  such  con- 
tract   of   sale,  and   no  subsequent   bare  acknowledgment  of   such 

contract  will  make  them  liable.  This  was  decided  in  a  case  where 
there  wbs  a  stipulation  that  the  orders  given  for  the  goods  were  to  be 
each  separately  paid,  and  that  one  should  not  be  bound  for  any  goods 

HuttoQ  v.  Thompson,  and  Norrii  v.  undoubtedly  he  taken  to  imply  an  ab- 
Cooper,  8  Ho.  Lo.  Ca.  161.  In  Bourne  sent  to  the  terms  of  the  advertisement, 
Y.  Freeth,  9  B.  &  C.  682,  (see,  too.  Vice  that  is,  an  assent  to  become  partners  in 
V.Anson,?  B.  &C.  409),  a  prospectus  a  company  raising  a  capital  of  600,0(KV.. 
was  issued  containing  the  terms  on  consisting  of  19,000  shares,  and  to  be 
which  it  was  proposed  to  form^a  com-  governed  by  a  deed  which  should  con- 
pany ;  the  prospectus  was  signed  by  the  tain  the  clauses  and  conditions  to  be 
defendant,  and  shares  were  allotted  to  agreed  on  in  future ;  but  we  think  it 
him.  But  the  advertised  capital  was  implies  nothing  more  and  that  it  cannot 
never  obtained ;  the  defendant  had  done  be  construed  as  an  assent  to  the  terms 
nothing  more  than  agree  to  become  a  of  a  partnership  alrea^  formed." 
partner  in  the  concern  upon  certain  "  When,  therefore,  instead  of  an  al- 
terms,  which  were  never  complied  lotment  of  12,000  shares,  the  utmost 
with ;  he  had  never  assented  to  any  that  were  ever  allotted  scarcely  ex- 
variatioh  in  those  terms;  no  partner-  ceeded  7,500;  when,  out  of  that  num- 
ship  was  therefore  formed,  and  the  de-  ber,  no  more  than  2,800  ever  paid  the 
fendant  had  not  held  himself  out  as  a  first  installment ;  when  not  half  the 
member  of  any  existing  company.  In  latter  number  paid  the  second  install- 
Fox  V.  Cliften,  0  Bing.  776  (Perring  v.  ment,  and  only  sixty-five  subscribers 
Hone,  4  Bing.  26.  so  far  as  it  decided  signed  the  deed,  we  think  the  sutt- 
that  persons  become  partners  by  sub-  scribers  were  at  liberty  to  say,  —  this 
Fcribing  to  an  inchoate  company,  must  was  not  the  trading  company  upon 
be  regarded  as  overruled  by  Fox  v.  which  we  paid  our  deposits;  neither 
Clifton),  it  waa  held  that  the  defend-  the^  capital  nor  the  number  of  shares 
ants  who  had  applied  for  shares  in  a  bearing  any  reasonable  proportion  to 
company  had  had  them  allotted,  and  the  original  plan  and  project.  And  this 
had  paid  a  deposit  in  respect  of  them,  the  more  especially,  because,  by  the 
were  not  partners  with  the  projectors  of  terms  of  the  advertisement,  they  were 
the  company,  inasmuch  as  the  company  taught  to  expect  that  the  utmost  risk 
in  which  alone  the  defendants  had  which  they  encountered  was  the  loss  of 
agreed  to  become  partners  was  never  in  all  share  and  interest '  in  the  concern ' 
fact  formed.  The  capital  was  never  sub-  upon  their  refusal  to  execute  the  deed  ; 
scribed,  the  shares  were  not  nearly  all  which  loss  they  appear  to  have  sub- 
ever  taken  up,  the  deed  was  only  signed  mitted  to.'* 

by  a  comparatively  few  persons,  and  by  In  Pitchford  v.  Davis,  5  M.  &  W.  2, 
one  only  of  the  defendants.  The  time  the  prospectus  of  a  projected  company 
fixed  for  its  execution  had  elapsed,  and  stated  that  the  proposed  capital  was  to 
it  was  expressly  declared  in  the  pros-  be  in  10.000  shares  of  25^  each.  The 
pectus  of  the  company,  and  which  pros-  defendant  applied  for  shares  and  they 
pectus  was  held  to  form  the  basis  of  the  were  allotted  to  him  ;  he  paid  the  de- 
contract  into  which  the  defendants  had  posit  on  them,  and  he  afterward  paid 
entered,  that  every  person  who  should  a  call.  He  knew  the  company  had  be- 
neglect  to  execute  the  deed  within  the  gun  operations,  but  he  was  held  not  to 
time  fixed  should  forfeit  all  share  and  be  a  partner,  inasmuch  as  not  more  than 
interest  in  the  company.  In  answer  to  1,400  shares  had  been  taken,  and  there 
the  argument  that  the  defendants  had  was  nothing  to  show  that  he  assented  to 
become  shareholders  in  a  de  facta  exist-  the  carrying  on  of  the  business  before 
ing  oompanv  by  payment  of  the  depos-  all  the  shares  had  been  placed  out. 
its,  it  was  observed  by  the  court:  The  foregoing  cases  may  be  usefully 
"  The  paying  of  the  deposits  must  compared  with  Tredwen  v.  Bourne,  and 
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or  stores  ordered  or  shipped  by  the  other.  Thus^  in  Sayille  v.  Rob- 
ertson/ which  was  an  action  for  goods  sold  and  delivered,  brought 
under  certain  orders  of  the  Lord  Chancellor,  made  upon  the  petition 
of  the  plaintiff  and  others  in  the  bankruptcy  of  the  defendant,  it 
appeared  that  the  defendants  and  one  Samuel  Pearce,  since  de- 
ceased, and  William  Bobertson,  since  a  bankrupt,  entered  into  the 
following  (amongst  other)  articles  of  agreement :  '' Articles  of  agree- 
ment, made,  etc.,  between  J.  Bobertson  and  J.  Hutchinson,  of  Lon- 
don, merchants  and  copartners,  as  well  on  the  part  and  behalf  of 
themselves  as  of  others  who  have  or  sliall  subscribe  their  names  on 
the  back  of  these  presents,  of  the  one  part,  and  S.  Pearce,  of,  etc., 
merchant,  of  the  other  part,  etc.  Whereas  the  said  S.  Pearce  is  the 
sole  owner  and  proprietor  of  the  ship  Triumph,  etc.;  and  whereas 
the  said  J.  Bobertson,  J.  Hutchinson,  S.  Pearce,  and  others,  who  have 
subscribed  their  names  on  the  back  of  these  presents,  have  mutually 
agreed  upon  adjoint  undertaking  and  risk  as  to  profit  and  loss  in  a 
certain  voyage  or  maritime  adventure,  about  to  be  performed  under 
the.  direction  of  the  said  parties,  who  have  or  shall  have  a  majority  of 
interest  therein,  or  of  a  committee  appointed  by  them:  Now  these 
presents  witness,  that  they,  the  said  J.  B.  and  J.  H.,  on  behalf  of 
themselves  and  all  others  who  have  or  shall  subscribe,  ete.;  and  the 
said  S.  P.,  for  himself,  in  consideration  of  the  trust  which  they 
severally  repose  in  each  other,  and  also  in  pursuance  of  the  said 
agreement,  have  and  do,  each  for  himself,  his  heirs,  executors,  etc., 
mutually  covenant  and  agi'ee  with  each  other,  etc. ;  1st.  That  the  said 
ship  Triumph,  whereof  the  said  S.  Pearce  is  sole  owner,  shall,  from 

Peel  V.  Thomas,  ia  which  a  partnership  others  were  present,  were  held,  and  it 
was  held  to  have  been  created.  In  was  proposed  and  resolved  to  form  a 
Tredweny.  Boarne»6M.&  W.461.  (See,  cost-book  mine  in  60,000  shares,  which 
too,  Steigenberger  v.  Garr,  3  Han.  h  Or.  were  all  allotted.  It  was  also  resolved 
191;  London,  etc..  Ass.  Co.  v.  Bedgrave,  to  begin  work,  and  that  the  capital  re- 
4  C.  B.  N.  S.  524),  the  prospectus  of  a  quired  for  the  operations  of  the  mine, 
mining  company  stated  that  its  capital  for  six  months  from  that  day,  should  be 
was  to  be  30,000^.  in  8,000  shares  of  102.  found  by  three  of  the  promoters.  It 
each.  The  defendant  took  100  shares,  does  not  appear  from  the  report  wheth- 
Only  2,000  altogether  were  ever  taken,  er  all  the  allotted  shares  were  paid  for 
But  the  defendant  was  held  a  partner  or  not,  but  the  defendant  had  paid  for 
in  a  ds  facto  company,  he  having  acted  his  and  was  aware  that  the  mines  were 
as  a  shareholder  by  signing  requisitions  being  worked.  The  defendant  contend- 
to  the  directors  to  call  a  meeting,  and  ed  tmtt  no  partnership  had  in  fact  been 
having  impliedly  authorized  the  carry-  created  or  was  intended  to  be  created 
ing  on  of  the  concern  upon  terras  dif-  nntil  six  months  had  elapsed ;  bat  it 
ferent  from  those  which  originally  was  held  that  the  right  to  share  profits 
formed  the  basis  of  his  contract.  Lind-  accrued  when  it  wa«  agreed  to  begin 
ley  on  Part.  p.  688,  also  pp.  21-80.  work,  and  that  a  partnership  did  there- 
In  Peel  v.  Thomas,  15  C.  B.  714,  two  fore  subsist  from  that  time, 
meetings,  at  which  the  defendant  and       >  4  T.  B.  720. 
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the  day  of  the  date,  and  until  her  return  from  her  intended  voyage^ 
he  at  the  disposal,  direction,  and  risk  of  all  the  parties  hereto,  jointly, 
at  the  valuation  of  8,7502.,  etc.  2d.  That  the  said  J.  R.  and  J.  H., 
hy  themselves  and  others,  who  have  or  shall  subscribe,  etc.,  shall  and 
will,  on  or  before  the  24th  August  next,  procure  and  provide  a  cargo 
of  goods  for  the  said  intended  voyage,  to  the  value  of  between  22,0002. 
and  25,0002.,  and  which  goods  shall,  in  the  jvdgment  and  opinion  of 
the  majority  of  the  parties  to  these  presents,  he  deemed  eligible  and 
proper  for  the  voyage  and  markets,  etc.,  etc.;  and  that  they,  the  said 
J.  B.  and  J.  H.,  and  other  the  persons  who  subscribed,  etc.,  shall  and 
will  prepare  and  ship  the  said  cargo,  at  such  time  and  in  such  manner 
as  the  majority  of  the  said  concerned,  or  their  committee,  shall  direct. 
4th.  That,  in  case  the  said  S.  Pearce  shall  be  desirous  to  increase  his 
interest  in  the  said  joint  concer^i,  he  shall  be  permitted  so  to  do,  by 
shipping,  on  the  joint  account,  as  many  goods,  over  and  above  the 
goods  to  be  shipped  by  the  said  J.  R.,  J.  H.,  and  otliers,  who  shall 
subscribe,  etc.,  as  he  may  think  proper  ;  but  the  said  goods  so  to  be 
shipped  by  the  said  S.  Pearce  are  to  be  such  articles  as  the  majority  of 
the  concerned,  or  their  committee,  slwll  approve  of  as  proper  for  the 
voyage  and  market.  5th.  That  the  said  3,750/.,  together  with  the 
amount  of  the  additional  outfits  to  be  advanced  by  the  said  S.  Pearce, 
the  amount  of  half  of  the  premiums  of  insurance  to  be  made  by  the 
said  S.  P.  on  the  said  ship,  freight,  and  cargo,  and  such  amount  of 
goods  as  the  said  S.  P.  may  ship  on  the  joint  account,  as  above  men- 
tioned, shall  be  considered  as  the  said  8.  P,*s  share  or  capital  in  the 
said  joint  undertaking ;  and  he,  the  said  S.  P.,  shall  be  entitled  to 
receive  the  profit  or  bear  the  loss  thereon,  in  the  exact  proportion  as 
the  amount  of  all  such  sums  shall  be  to  the  remainder  or  other  part 
of  the  said  joint  concern;  and  that  the  said  J.  B.  and  J.  H.,  and  the 
subscribers,  etc.,  shall  receive  the  profit,  or  bear  the  loss,  in  the 
like  proportion  as  to  the  sums  set  opposite  to  their  several  names." 
On  the  28th  July,  1787,  the  following  memorandum  was  indorsed 
on  the  articles  by  the  same  persons :  '^  Notwithstanding  what  may 
be  understood  to  be  the  meaning  of  the  foregoing  articles,  it  ia 
hereby  declared  by  all  the  parties  that,  etc.;  and  that  each  party 
whose  name  is  hereunto  subscribed  is  to  hold  no  other  share  or  pro- 
portion in  the  said  concern  than  the  amount  of  what  each  separately 
orders  and  ships,  and  which  interest  will  be  hereafter  declared,  agree- 
ably to  the  true  intent  and  meaning  of  this  agreement.  And  it  is 
further  declared  that  the  orders  given  for  the  cargo  and  outfit  of  the 
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ship  are  to  be  e^h  eeparately  paid ;  and  that  one  is  not  bound  for 
any  goods  or  stores  ordered  or  shipped  by  the  other ;  and  that  the 
said  S.  Pearce  has  free  liberty  to  ship  what  goods  are  suitable  for  the 
voyage  over  and  above  the  ship  and  outfit,  leaving  room  clearly  for 
those  ordered  by  Eobertson  and  Hutchinson,  and  W.  E.  And  it  is 
to  be  understood  that  the  ship  is  made  over  in  trust  for  the  general 
concern." 

In  May,  1787,  the  plaintiff,  by  the  order  of  Pearce,  supplied  copper 
to  sheathe  and  repair  the  ship  Triumph,  to  the  amount  of  482/.  In 
August,  1787,  the  plaintiff,  by  the  orders  of  Pearce,  delivered  cop- 
per on  board  the  said  ship,  to  the  amount  of  938/.  3«.  Sd,,  which 
formed  part  of  the  cargo  thereof.  In  October,  1787,  the  ship  sailed 
from  London  for  Ost^nd,  and  proceeded  from  thence  to  the  East 
Indies,  with  the  goods  so  furnished  by  the  plaintiff,  and  other  goods 
on  board.  In  January,  1788,  Pearce  became  a  bankrupt,  and  Saville 
proved  his  debt  under  the  commission  against  him,  and  in  February, 
1788,  William  Eobertson  also  became  a  bankrupt  The  ship  return* 
ing  in  1789,  the  defendant  Eobertson  went  on  board,  and,  without 
sending  advice  to  Pearce's  assignees,  took  her  clandestinely  to  Ostend, 
and  sold  her  for  his  own  and  Hutchinson's  benefit,  because  (as  he 
admitted),  ''  he  and  his  partner  were  liable  to  pay  the  whole  debt  for 
ship  and  cargo."  In  January,  1790,  the  defendants  became  bank- 
rupts. 

Upon  the  argument  of  the  case  before  the  Court  of  King's  Bench, 
it  was  admitted  that  the  plaintiff  was  entitled  to  recover  for  the  cop- 
per for  sheathing,  but  upon  the  question  whether  the  defendants  were 
liable  for  the  rest  of  the  goods,  as  partners,  on  the  construction  of  the 
articles,  coupled  with  their  subsequent  acknowledgment  and  their 
acceptance  of  bills  of  exchange  drawn  for  the  veiy  goods,  the  court 
held  they  were  not  liable,  and  founded  their  decision  on  the  reasons 
urged  by  the  defendants'  counsel,  namely,  that  the  defendants  wero 
pot  partners  at  the  time  when  the  contract  was  made,  and  that, 
though  their  subsequent  acts  might  explain  the  original  contract,  if 
it  were  doubtful  at  the  time,  they  could  not  alter  the  original  contract, 
against  the  intention  of  the  parties,  as  expressed  in  the  articles. 
Lord  Kenyon  :  ''  My  difficulty  arises  from  the  form  of  this  action, 
which  is  for  goods  sold  and  delivered  ;  for  I  do  not  see  how  any  act 
which  passed  subsequent  to  the  delivery  of  the  goods  can  have  any 
retrospect  so  as  to  alter  the  nature  of  the  contract,  which  was  not 
doubtful.    It  might  have  been  evidence  to  explain  it  to  be  a  partner- 
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ship  contract,  if  the  contrary  had  not  expressly  appeared.  The  facts 
of  the  case  are  shortly  these:  several  persons  who  had  no  general  part- 
nership>  nor  any  connection  with  each  other  in  trade,  formed  an  adven- 
ture to  the  East  Indies.  The  outfit  of  the  vessel  was  a  joint  jconcern 
of  all  the  partners  ;  and  that  delivers  the  case  from  one  consideration, 
namely,  the  parcel  of  copper  for  sheathing  tlie  ship,  which  is  admit- 
ted to  be  a  partnership  concern.  But  beyond  that  I  see  no  partner- 
ship between  the  parties  till  all  the  parcels  of  the  cargo  were  delivered 
on  board,  and  that  made  it  a  combined  adventure  between  all  the 
parties.  It  was  very  properly  asked,  in  the  argument,  if  they  were 
partners  when  the  cargo  was  delivered,  what  share  had  Pearce?  By 
the  articles,  ho  was  not  to  bring  in  any  definite  aliquot  part  of  the 
cargo  ;  but  the  agreement  only  was  tliat  he  should  share  in  pro- 
portion to  the  part  ho  should  bring  in;  it  was  optional  in  him  whether 
or  not  he  would  bring  in  any  goods,  and  by  another  part  of  the  agree- 
ment,* if  he  were  under  any  difficulty  in  bringing  in  the  money,  the 
others  were  to  lend  him  credit.  It  is  true  that  it  was  to  be  deter- 
mined by  a  majority  of  those  concerned  in  the  adventure,  whether  the 
goods  which  were  to  be  sent  to  market  were  or  were  not  proper,  and 
so  far  they  all  looked  to  each  other's  acts  ;  but  each  of  them  was  to 
bring  in  his  share  only;  and  I  cannot  distinguish  this  case  from  that 
put  at  the  bar,  where  several  persons  were  to  contribute  their  separate 
quota  of  money,  and  they  appl  ied  to  different  scriveners  to  procure 
it ;  they  coull  not  all  be  liable  for  the  capital  which  each  should  bor- 
row. At  the  time  when  this  copper  was  furnished,  Pearce  stood  in 
no  relation  whatever  to  the  other  persons,  but  he  alone  bought  tho 
copper  in  his  own  name,  without  carrying  to  market  the  name  of  any 
other  person  but  his  own.'  Suppose  the  plaintiff  had  brought  an 
action  for  this  copper  the  instant  it  was  delivered  on  board,  against 
whom  must  the  action  have  been  brought  ?  Pearce  only,  for  he  alone 
was  answerable  at  that  time.     I  cannot,  therefore,  see  how  it  can  be 

'  The  llth  article.  sent  into  the  market  to  purchase  the 
'  This,  however,  would  have  been  im-  goods  of  which  he  was  to  have  a  moi- 
material,  had  the  parties  been  actual  .ety,  and  though  ihey  were  not  author- 
partners  at  the  time,  according  to  the  ized,  he  says,  to  purchase  on  the  joint 
general  principles  of  our  law  of  partner-  account  of  the  three,  yet,  if  all  agree  to 
ship,  ante,  p.  250.  The  point,  if  it  need-  share  in  goods  to  be  purchased,  and  in 
ed  decision,  was  expressly  settled  by  couseqnence  of  that  agreement  one  of 
Lord  Ellenborough  in  Gouthwaite  v.  them  go  into  the  market  and  make  the 
Duckworth.  "  There  seems,"  said  his  purchase,  it  is  the  same  for  this  purpose 
Lordship,  "  to  have  been  some  contriv-  as  if  all  the  names  had  been  announced 
ance  to  keep  out  of  general  view  the  in-  to  the  seller,  and  therefore  all  are  liable 
teref>t  which  Duckworth  had  in  the  for  the  value  of  them." 
goods,  the  other  two  defendants  were 


816  Bights  of  Partksbs. 

said  that  these  goodsi  which  were  sold  to  Pearoe  only,  and  on  his  sole 
ci*edit  and  accounty  were  sold  and  delivered  on  the  partnership  account. 
Afterward^  indeed,  these  defendants  were  to  gain  or  lose  hy  the  joint 
cargo,  when  the  other  goods  were  brought  in,  the  partnership  arose, 
but  each  was  to  bring  in  his  own  particular  stock«  But  in  this  case 
I  think  that  the  question  stops  short  of  affecting  the  defendants,  and 
I  cannot  see  how  the  plaintifi  can  have  a  right  to  call  on  the  defend- 
ants, as  partners,  for  the  value  of  these  goods,  on  a  supposed  contract, 
when  the  real  contract  between  the  buyer  and  seller  was  consummated 
before  the  joint  risk  began.'* ' 

'  Where  parties  have  had  some  talk  not  enongh.    Wilson   v.  Campbell,  15 
about  forming  a  partnersliijp,  but  have  HI.  402;  Atkins  y.  Hunt,  d4  N.  H.   208. 
never  in  fact  perfected  their  arrange-  Where  a  partnership   was  Intended  in 
ment,  no  partnership  is  formed.    If  an  the  building  of  a  market  house,  and  de- 
article  is  to  be  signed,  and  inventory  to  fendant  advanced  moneys  from  1829  to 
be  taken  of  the  stock  held  by  one  partner,  1833,  and  in  October,  1833,  by  a  written 
no  partnership  exists  until  the  agree-  agreement  it   was  settled   the   market 
ment  is  consummated,  even  as  to  third  house  should  be  valued  and  defendant 
parties.    Hubbell  v.  Wolf,  15  Ind.  204.  should   have  a  seventh  share,    it  was 
Thus  in  Glover  v.  Tuck,  24  Wend.  (N.  held  that  the  defendant  was  not  liable 
Y.)    158,  an  action    of    covenant    was  as  a  partner  till  October,  1833,  notwith- 
brought  for  a  breach  of  a  copartnership  standing  profits  had  been  made  but   not 
agreement  to  have  timber  cut  on  certain  accounted  for  before  that  time,  because 
tracts  of   land  owned  severally.    The  a  mere  intention  to  become  a  partner 
plaintiff  was  to  devote  his  whole  time  does  not  constitute  a  partnership.  How- 
to  the  prosecution  of  the  plan,  which  ell  v.  Brodie,  6  Bing.  N.  C.  96.     So,  one 
was  te  build  a  steam  mill  on  the  premi-  who  has  merely  paid  the  deposit  on  her 
ses.     The  other  parties  agreed  to  accept  shares  in  a  mining  company,  and  has  not 
his  drafts  for  not  exceeding  eight  thou-  held  herself  out  as  a  partner,  is  not  liable 
sand  dollars.    The  plaintiff  covenanted  for  labor  and  goods  la    working   the 
immediately  to  proceed  in  his  duties  mint-s, she  not  being  interested  as  owner 
and  devote  himself  exclusively  to  the  in  the  mine.    Vice  v.  Anson,  M.  &  M.  96. 
performance  of  them.    The  mill  or  any        Where  parties   by  written  contract 
part  of  it  was  never  erected,  nor  did  any  agreed  to  construct  and  put  in  operation 
one  ever  take  any  step  in  the  progress  of  mills  of  a  certain  description,  each  party 
the  concern.    It  was  held  that  the  plain-  furnishing    materials,    machinery   and 
tiff  must  allege  the  performance  of  the  money   therefor ;  and  after  the  mills 
parts  he  was  bound  to  perform  in  order  should  be  completed,  the  defendant  to 
to  put  the  defendants  in  default.    He  run  and  operate  them  on  joint  account, 
was  bound  specifically  to  set  forth  what  each    party    furnishing    one-half   the 
he  had  done  so  as  to  dhow  he  had  per-  funds  necessary  and  reoeivine  one-half 
formed  all    precedent    conditions.      In  the  profits,  it  was  held  that  tne  parties 
Kerrigan  v.  Kelly,  17  Mo.  275,  money  were  tenants  in  common  of  the  mills, 
was  paid  by  one  person  upon  an  agree-  Just  before   the    mills  were   finiskftd 
ment  to  form  a  partnership  in  an  ice  this  agreement  was  modified,  and  the 
house  owned  by  one  partner  and  in  the  other  party  operated  the  mills ;  after- 
ice  business.    The  owner  of  the  lot  and  ward  lM)th    parties  operated  the  mills 
ice  house  refused  t-p  deed  any  part  of  jointly.      It  was    held  that  the  p&rt- 
the  ice  house  lot.     It  was  held  that  as  nership    originally    contemplated    had 
the  contemplated  partnership  was  not  never  been  consummated,  the  original 
consummated,  the  party  advancing  the  company  having  made  an  assignment 
money,  under  the  expectation  of  a  part-  before  the  mills  were   finished ;  there- 
nerehip  might  recover  it  back  by  action,  fore  there  were  no  partnership  accounts 
The  conditions  precedent  must  all  be  to  settle.    Moody  v.  Rathburn,  7  Minn, 
performed,  Mc  Q raw  v.  Pulling,  Freem.  98,104.    In  Rice  v.  Shuman,  43  Penn. 
Ch.  (Miss.)  357 ;  Beale  v.  Pool,  27  Md.  St.  42,  it  appeared  that  on  the  20th  of 
453,  and  a  mere  executory  agreement  is  February,  1861,   an  agreement  of  oo- 
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The  two  cases  of  SaTiUe  v.  Robertson,  und  Goutliwaite  v.  Duck- 
worth)  are  clearly  distinguishable,  still,  it  will  be  proper  to  state  their 
points  of  difference  in  the  words  of  two  learned  judges.  Lord  Ellen- 
borough,  in  Oouthwaite  v.  Duckworth,  says  :  ^^  The  case  of  Saville  v. 
Sobertson  does  indeed  approach  rery  near  to  this  ;  but  the  distinction 
is,  that  there  each  party  brought  his  separate  parcel  of  goods,  which 
were  afterward  to  be  mixed  in  the  common  adventure,  on  board  the 
ship,  and  till  that  admixture  the  partnership  in  the  goods  did  not 
arise.    But  here,  the  goods  in  question  were  purchased  in  pursuance 

partnership  wae  entered  into  between  Whitehead  43  Mo.  536 ;  Buma  v.  Bow- 
Joseph  D.  Simonton  and  Blxlcr,  by  land,  40  Barb.  (K  Y.)  869 ;  Raboul  v. 
whicli  it  was  agreed  tliat  Simonton  Chalker,  37  Conn.  114;  Axel  v.  Bets,  3 
should  pay  one  tlioasand  two  liaDdred  E.  D.  S.  (N.  Y.  d  P.)  190;  Ingraham  v. 
and  fifty  dollars  for  half  of  a  tannery.  Foster,  81  Ala.  138;  Goddard  v.  Pratt, 
The  agreement  stipulated  that  the  16  Pick.  (Mass.)  436.  In  Aspinwall  v. 
partnership  had  commenced  on  Decem-  Williams,  1  Ohio,  94,  three  persons, 
ber  1,  1860,  but  no  time  was  fixed  for  Chase,  Williams  and  Gardner,  entered 
the  payment  of  the  one  thousand  two  into  a  written  agreement  to  erect  a  dis- 
hnndred  and  fifty  dollars.  On  March  tillery  for  the  distillation  of  grain, 
18,  1861,  a  purchase  of  goods  was  made  jointly  to  share  and  share  alike  the  bost 
by  Bizler,  in  the  name  of  the  firm,  on  of  the  establishment  to  be  erected  on 
six  months'  credit.  At  this  staee  of  the  the  ground  of  Williams.  Williams 
proceedings,  Simonton  refused  further  agreed  to  lease  the  ground,  with  a 
oomplianoe  with  the  terms  of  the  agree-  stream  of  running  water,  for  fifteen 
inent.  The  court  held  "  the  agreement  years,  to  the  concern,  from  the  date  of 
between  Blxler  and  Simonton  is,  on  its  the  agreement,  and  immediately  to  erect 
face,  merely  an  executor]/  one,  and  it  the  necessary  buildings.  Gardner  and 
was  never  executed.  The  only  act  done  Chase  agreed  to  provide  the  stills  and 
bv  Simonton  in  pursaanoe  of  it  was  to  worms  of  the  establishment.  It  was 
allow  Bixler  to  buy  one  hundred  hides  understood  that  a  store  of  eoods  should 
in  their  ioiot  names,  and  immediately  be  established,  to  be  furnislied  by  Gard- 
afterward  he  repudiated  the  contract  ner  and  Chase.  After  the  establishmetat 
to  become  a  partner."  It  was  held  the  was  completed  with  goods  and  stills  on 
copartnership  agreement  was  not  per-  the  spot,  an  eqnal  proportionate  amount 
fected.  In  Raboul  v.  Chalker,37Conn.  was  to  have  been  paid  by  each.  The 
180,  the  parties  had  agreed  to  be  part-  whole  establishment,  goods,  etc., etc.,  is 
ners  for  three  years  from  May  1,  lb55 ;  to  be  equally  owned  by  the  three.  Af- 
the  purchase  of  goods  before  that  time  ter  making  the  contract.  Chase  went  to 
did  not  make  them  liable  ^s  partners.  New  York  with  letters  from  Cincinnati 
The  court  say  it  is  quite  clear'  that  merchants,  etatine  the  character  and 
until  that  time  (May  1)  it  was  in  the  responsibility  of  Williams,  but  without 
power  of  either  party  to  refuse  to  go  on  the  knowledge  of  WiUiams,  and  pur- 
with  it.  It  was  like  any  other  executory  chased  of  Aspinwall  a  quantity  of  goods 
contract  which  either  party  may  refuse  and  executed  a  note  for  the  same  in  thu 
to  carry  out.  In  Hubbell  v.  Woolf,  15  name  of  Williams,  Chase  &  Co.  None 
Ind.  309,  the  court  held  that  where  the  of  the  goods  came  to  the  use  of  Wil- 
agreement  for  partnership  was  not  eon-  Hams,  and  the  business  of  distilling 
BummcUed,  \\ie  relation  of  partnership  was  never  commenced.  Under  this  state 
did  not  exist,  although  money  had  been  of  facts,  Williams  claimed  he  was  not 
advanced  with  a  view  to  form  a  co-  liable  on  the  note,  that  the  partnership 
partnership.  had  never  commenced,  and  that  Chase 
When  no  time  is  agreed  upon,  and  and  Gardner  were  bound  to  furnish  the 
there  are  no  conditions  precedent  to  be  goods  iMfore  the  partnership  took  ef- 
performed,  the  partnership  commences  feet,  but  the  court  held  that  a  partner- 
from  the  date  of  the  agreement.  Par-  ship  existed  from  the  date  of  the  agree- 
ticularly  if  the  terms  have  been  ac-  ment.  Thurston  v.  Perkins,  7  Mo.  88 ; 
oepted    and    acted  upon.      Hunter   v.  Austin  v.  Williams,  3  Ohio,  61 
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of  the  agreement  for  the  adventure,  of  which  it  had  been  before 
settled  that  Duckworth  was  to  have  a  moiety."  And  Mr.  Justice  Bay- 
ley  observed  that,  ''in  Saville  t.  Bobertson,  after  the  purchase  of  the 
giK)ds  made  by  the  seTcral  adTentuTere,  there  wag  still  a  further  act  to 
be  done,  which  was  the  putting  them  on  board  the  ship  in  which  they 
had  a  common  concern,  for  the  joint  adventure,  and  until  that  fur- 
ther act  was  done,  the  goods  purchased  by  each  remained  the  separate 
property  of  each.  But  here,  as  soon  as  the  goods  were  purchased,  the 
interest  of  the  three  attached  in  them  at  the  same  instant,  by  virtue 
of  the  previous  agreement." 

In  the  case  of  Post  v.  Kimberly,'  the  leading  facts  of  which  have 
been  already  stated,  it  was  held  that  there  was  no  partnership  between 
A  &  B  and  C  &  D  in  the  ontward  cargo,  except,  perhaps,  so  far  as 
related  to  the  transport  and  selling  of  it,  for  that,  although  the  whole 
cargo  was  shipped  on  board  the  same  vessel,  yet  it  was  clear  that  each 
house  purchased  and  pnt  on  board  its  aliquot  part  without  the  con- 
cern or  responsibility  of  the  other. 

» 

Time  when  Joint  llaUHty  oommenoes. 

Sbc.  511.  It  is  clear,  from  the  preceding  cases,  that  a  person  who 
supplies  goods  which  are  intended  to  be  appropriated  to  the  purposes 
of  a  joint  adventure,  may,  under  certain  circumstances,  have  no  legal 
remedy  for  his  debt,  except  against  the  individual  adventurer  with 
whom  he  deals.  But  this  will  only  be  the  case  where,  at  the  time 
when  the  goods  are  ordered,  the  partnership  between  the  parties  is 
not  consummate,  and  the  creditor  has  not  acted  on  their  joint  credit 
On  the  contrary,  where  several  persons  agree  to  become  partners  in  a 
particular  adventure,  and  there  is  no  stipulation  between  them  that 
the  partnership  shall  not  be  consummate  until  after  the  order  of  the 
goods,  then,  whether  the  order  be  given  by  one  or  more  of  the  adven- 
turers, their  joint  interest  in  the  goods  will  commence  from  the 
moment  of  the  order,  and  their  joint  liability  to  the  seller  from  the 
time  of  the  delivery.  Therefore,  where  three  persons  engaged  in  a 
joint  speculation  for  the  purchase  and  importation  of  corn,  but  no 
partnership  fund  was  raised  for  the  speculation,  and  the  parties  met 
the  expenses  in  thirds,  and  two  only  of  the  three  had  the  manage- 
ment of  the  speculation,  one  of  these*  two  being  the  consignee,  and  the 
other  the  salesman  of  the  com,  it  was  nevertheless  very  truly  said  that 
if  there  had  been  a  claim  in  that  case  by  the  seller  of  the  corn,  no 

<  9  Johns.  (N.  Y.)  470. 
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doabt  he  would  haye  been  entitled  to  proceed  against  all  the  parties, 
and^ might  have  called  upon  them  all  for  payment/  Upon  the  same 
principles^  where  A  and  others  agreed  1)0  become  partners  in  the  par- 
chaso  of  fifteen  shares  of  a  copper  adventure,  and,  in  pursuance  of  the 
agreement^  A  alone^  and  in  his  own  name^  contracted  for  the  purchase 
of  the  shares  and  paid  a  deposit,  to  which  the  others  contributed,  it 
was  held  that  the  others,  as  well  as  A,  were  bound*  by  this  contract, 
and  that  upon  an  action  and  verdict  against  A,  for  the  non-perform- 
ance of  it,  the  others  were  bound  to  contribute  their  proportion  of 
the  damage  and  costs.* 

So,  where  A  &  B,  stationers,  ordered  certain  paper-makers  to  sup- 
ply paper  to  G  &  D,  printers,  for  the  purpose  of  printing  certain  spec- 
ified works,  and  upon  the  bankruptcy  of  A  &  B,  the  paper-makers 
discovered  that  3  &  D  were  partners  with  A  &  B  in  the  publication 
of  those  works.  At  the  trial  of  an  action  brought  by  the  paper- 
makers  against  G  &  D,  to  recover  the  value  of  the  paper.  Lord  Den- 
man,  G«  J.,  told  the  jury  that  if  they^  thought  that,  at  the  time  when 
the  goods  were  furnished,  the  defendants  were  partners  in  the  con- 
cern,  for  whose  benefit  they  were  furnished,  the  jury  were  to  find  for 
the  plaintifib.  The  jury  did  so  find,  and  the  Gourt  of  King's  Bench 
refused  to  grant  a  new  trial.' 

Bapply  of  goodB  to  one  before  the  partnership  commencee. 

Sec.  512.  If  the  separate  supply  of  goods  to  one  of  several  adven- 
turers, before  the  partnership  is  consummate,  creates  no  joint  demand 
by  the  seller  on  the  firm,  it  is  still  more  easy  to  see  that  the  separate 
loan  of  money  to  one  of  several  adventurers,  for  the  purpose  of  found- 
ing the  partnership,  will  not  constitute  the  firm  the  joint  debtors  of 
the  lender.  In  the  case  of  Saville  v.  Bobertson,  the  judges  continu- 
ally referred  to  this  principle  as  the  foundation  of  their  judgment  in 
that  case.  *'  I  cannot,''  said  Lord  Kenyon,  ^^  distinguish  this  case 
from  that  put  at  the  bar  where  several  persons  were  to  contribute  their 
separate  quota  of  money,  and  they  applied  to  different  scriveners  to 
procure  it,  they  could  not  all  be  liable  for  the  capital  which  each 
should  borrow."  And  again,  ^^  Suppose  several  persons  agreed  to  open 
a  banker's  shop,  and  it  was  agreed  that  each  partner  should  bring  into 
the  house  a  certain  sum  of  money  as  his  share,  it  could  not  be  con- 
tended that,  if  one  of  them  were  to  borrow  money  for  his  share,  all 

» Per  Bavley,  B ,  Smith  v.  Craven,  1        •  Browne  v.  Gibbons,  5  Bro.  P.  C.  491. 
Cromp.  ft  Jerv.  500.  >  Gardiner  v.  Cliilds,  8  C.  &  P.  345. 
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the  others  would  be  liable  for  it.'*  Agaiitiy  jm  Srose,  J.,  "I  cannot 
distinguish  this  case  from  that  put  in  ailment  of  leireral  persons 
agreeing  to  enter  into  partner^iip,  each  bringing  ia  a  stipalnM  sum 
of  money,  and  each  borrowing  his  pr6portion  of  diflerent  permiSy  in 
which  case  it  is  impossible  to  say  that  the  jpnmmg  adtnnciiig  could 
maintain  actions  against  all  the  partners  for  the  ser#fal  proportiont 
lent  to  each." 

Rule  in  Smith  ▼•  Qrttven. 

Sec.  513.  The  law  on  this  subject  is  well  settled  by  the  case  of 
Smith  V.  Craven.*  There,  Thompson,  Craven  &  Wharton,  separate 
traders,  engaged  in  a  joint  speculation  for  the  purchase  and  importa- 
tion of  corn.  For  this  purpose  they  employed  Wharton's  clerk,  Bod- 
bartus,  as  their  agent,  whom  they  dispatched  to  Lubeok«  Bodbartus 
was  instructed,  in  a  letter  from  Wharton,  tha£  he  was  to  draw  upon 
him,  Wharton,  for  what  moneys  he  might  want,  Rodbartus  being  at 
the  same  time  informed  that  the  speculation  was  on  the  joint  account 
of  the  three.  Accordingly,  in  the  course  of  this  speculation,  which 
lasted  through  several  months,  and  consisted  of  various  consignments 
io  Wharton,  bills  were  regularly  drawn  by  Rodbartus  on  Wharton, 
and  accepted  by  him  and  were  duly  honored  by  the  plaintiffs,  the 
bankers  of  Wharton,  on  his  account,  and  by  his  instructions.  No 
partnership  fund  was  raised  for  this  speculation,  and  it  was  agreed 
that  the  parties  were  to  meet  the  expenses  in  thirds,  and  the  defendant 
Craven  regularly  contributed  his  proportion  of  the  expenses.  Wharton 
having  become  insolvent,  the  plaintiffs,  who  had  no  knowledge  of  the 
corn  speculation  during  the  time  of  these  transactions,  brought  their 
action  for  money  lent  against  the  defendants,  Craven  and  Thompson. 
Thompson  having  suffered  judgment  by  default,  the  question  was, 
whether,  under  these  circumstances,  the  action  was  maintainable 
against  Craven.  And  the  Court  of  Exchequer  held  that  it  was  not.  Lord 
Lyndhurst:  "It  was  agreed  that  each  of  these  three  persons  should  con- 
tribute a  third  for  the  purposes  of  this  joint  speculation.  It  is  expressly 
found  by  the  case  that  Craven  did  contribute  his  share.  Nothing  is  stated 
on  the  case  which  tends  to  show  that  Craven  knew  how  the  other  two- 
thirds  were  raised  by  Wharton  and  Thompson,  his  partners  in  this  trtins- 
action.  How  could  he  know  that  they  did  not  meet  their  shares  in'\ 
funds  of  their  own?    He  might'  suppose  that  Wharton,  to  whom  tha 
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corn  leas  consigned^  might  raise  his  share  on  the  security  of  the  pro- 
ceeds. In  point  of  fact^  Wharton  raised  the  money  from  the  plaintiffs 
on  his  own  credit^  but  it  does  not  appear  that  he  had  Craven's  author- 
ity for  so  doing,  nor  is  it  found  that  Craven  had  any  knowledge  of 
his  proceedings  in  this  respect"  Bayley,  B, :  "  If  I  supply  my  agent 
with  money,  which  he  misapplies,  and  raises  money  elsewhere,  can  the 
person  from  whom  he  obtains  the  money  sue  me  for  the  amount? 
Wharton  having  given  collateral  security,  the  plaintiffs,  as  his  agents, 
and  on  his  credit,  not  knowing  any  thing  of  the  other  parties,  pay  the 
money,  and  pay  it  in  discharge  of  that  which  is  the  individual  debt  of 
their  principal,  and  of  him  alone.  As  agents,  they  had  no  notice 
that  they  made  the  payment  except  on  the  individual  behalf  of  Whar- 
ton ;  he  only  was  trusted,  and  the  advances  were  made  on  his  credit 
alone;  the  plaintiffs  were  not  deluded  by  the  prospect  of  a  partnership 
security,  and  the  claim  must  be  restricted  to  Wharton  alone." 

When  they  become  liable  for  en  antecedent  debt.    Seville  ▼.  Robertaon — 
Qreenslade  ▼.  Dower. 

Seo.  614.  Where  goods  or  money  are  supplied  separately  to  one  of 
several  adventurers  before  the  partnership  is  consummate,  but  thejall 
draw  a  bill  or  give  an  acceptance  for  the  value  of  the  supply,  the  con- 
tract which  was  originally  separate  becomes  joint  under  the  security, 
and  they  who  are  parties  to  the  security  become  in  consequence  jointly 
liable.  In  Saville  v.  Robertson,*  the  defendants  accepted  two  bills  of 
exchange  for  the  amount  of  the  cargo  of  copper  supplied  by  the  plain- 
tiff, and  the  court  held  clearly,  that  though  the  action  was  not  main- 
tainable for  goods  sold  and  delivered,  yet  there  was  a  good  consideration 
for  the  bills,  and  the  plaintiff  might  have  recovered  upon  them. 

But  to  render  all  the  drawers  or  acceptors  liable  on  a  bill  or  note  so 
given  before  the  commencement  of  the  partnership,  all  must  join  in 
the  security,  for  in  such  case  one  has  no  more  implied  authority  to 
bind  the  rest  by  bill  than  he  has  to  bind  them  by  a  mere  order  for 
goods.  In  the  case  of  Qreenslade  v.  Dower,'  A  and  B  agreed  to  take 
a  farm,  and  pay  W,  the  former  occupier,  for  fixtures,  stock,  crops, 
etc.,  by  bills  at  three  months.  W  afterward,  without  the  knowledge 
or  consent  of  A,  took  from  B  bills  for  the  amount  payable  at  six  and 
twelve  months,  accepted  by  B  for  himself  and  A.  The  Court  of 
King's  Bench  held  that  the  latter  could  not  be  sued  on  the  bills. 

This  case,  it  is  true,  might  have  been  decided  on  the  sole  ground 

>  7  Bam.  &  Crea.  689;  1  Man.  &  Byl.  640. , 
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that  one  of  two  joint  occupiers  of  a  farm  has  no  implied  authority  to 
bind  the  other  by  bill  of  exchange^  and  Holroyd,  J.,  rested  his  judg- 
ment entirely  on  this  consideration.  But  two  of  the  other  judges 
were  evidently  of  opinion  that  the  partnership  in  a  farm  is  not  con- 
summate until  the  joint  occupation^  and  consequently  that  a  bill 
accepted  before  that  period  by  one  of  the  intended  partners  of  a  farm 
in  the  name  of  the  two  is  not  binding  on  the  other.  **  I  think/'  said 
Lord  Tenterden,  '^  that  the  mere  joint  occupation  of  the  farm  cannot 
operate  by  relation,  so  as  to  render  these  bills  binding  upon  A,  they 
haying  been  giyen  contrary  to  the  terms  of  the  original  contract,  and 
without  his  assent."  Bayley,  J.:  ^^If  several  persons  are  in  trade 
together,  a  bill  accepted  by  one  in  the  names  of  the  partnership,  and 
in  the  course  of  their  trading,  binds  them  all.  But  there  is  a  great 
difference  between  such  a  bill  and  one  drawn  for  the  purpose  of  found- 
ing the  partnership.  Originally,  each  partner  would  have  to  bring  in 
his  proportion  of  the  capital,  and  it  would  be  very  unjust  to  let  the 
acceptance  of  one  for  the  capital  bind  all  the  others;  no  authority  of 
that  nature  can  be  implied,  nor  does  it  arise  by  operation  of  law,  the 
debt  not  being  a  partnership  debt.'' 
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